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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 



Hon. OLIVER WBNDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FREDERIC DODGE, Circuit Judge Boston, Mass. 

Hon. GEO. H. BINGHAM, Circuit Judge Coucord, N. H. 

Hon. CLARENCE HALE, District Judge, Maine Portland, Me. 

Hoo. JAS. M. MORTON, Jr., District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampsl)ire Littleton, N. H. 

Hou. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT 



Hon. CHARLES E. HUGHES. Circuit Justice Washington, T>. C. 

Hon. E. HENRY LACOMBE, Circuit Judgei New York, N. Y. 

Hon. ALFRED C. COXE, Circuit Judge New Yorli, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y. 

Hon. HENRY WADB ROGERS, Circuit .Judge New Haven, Conn. 

Hon. El) WIN S. THOMAS, District Judge, Cor.aecticut New Haven, Coiui. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VBCHTEN VEBDER, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND. District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. HARLAND B. HOWB, District Judge, Vermont St. Jolinsbury, Vt. 



THIRD CIRCUIT 



Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburg, Pa. 

Hon. JOHN B. McPHERSON, Circuit Judge Philadelphia, Pa. 

Hon. VICTOR B. WOOLLEY, Circuit Judge Wllniington, Del. 

Hon. EDWARD G. BRADPORD, District Judge, Delaware Wilmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. THOS. G. HAIGHT. District Judge, New Jersey Jersey City, N. J. 

Hon. J. WIIITAKER THOMPSON, District Judge. B. D. Pennsylvaula. . .Philadelphia, Fa. 

Hon. OLIVBR B. DICKINSON, District Judge, B. D. Pennsylvania Philadelphia, Pa. 

Hon. CHAS. B. WITMBR, District Judge, M. D. Pennsylvania Sunbury, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

Hon. W. H. SBWARD THOMSON, District Judge, W. D. Pennsylvania Pittsburg, Pa. 

1 Resigned February 15, 1916. 
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FOURTH CIRCUIT 



Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Wasliington, D. C. 

Hon. CHAS. A. WOODS, Circuit Judge Marion, S. C. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carolina Wilson, N. C. 

!Ion. JAMES B. BOYD, District Judge, W. D. Nortli Carolina Greensboro, N, C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge. B. D. S. C Charleston, S. C. 

Hon. JOSEPH T. JOHNSON, District Judge, W. D. S. C. ^ Greeiiville, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Richraond, Va. 

Hon, HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAY'TON, District Judge, N. D. West Virginia Philippi, W. Va. 

Hon. BENJAMIN F. KBLLER, District Judge, S. D. West Virginia. .. .Charleston, W. Va. 

FIFTH CIRCUIT 

Hon. JOSEPH R. LAMAR, Circuit Justice' Washington, D. C. 

Hon. DO.N A. PARDEE, Circuit Judge Atlanta, Ga. 

Hon. A. P. McCORMICK, Circuit Judge Waco, Tex. 

Hon. RICHARD W. WALKEK, Circuit .Tudge Huntsville, Ala. 

Hon. HENRY D. CLAYTON, District Judge, N. and M. D. Alabama. . . .Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Florida Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Florida Jaclisonville, Fia. 

Hon. WILLIAM T. NBWMAN, District Judge, N. D. Georgia Atlanta, Qa. 

Hon. EMORY SPEER, District Judge, S. D. Georgia Maçon, Ga. 

Hon. WM. WALLACE LAMBDIN, District Judge, S. D. Georgia Savannah, Ga. 

Hon. RUPUS E. POSTER, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HE.^IRY C. NILBS, District Judge, N. and S. D. Mis,si.'!.'=ippi Kosciusko, Miss. 

Hon. GORDON RUSSELL, District Judge, E. D. Texas Sherœan, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas Austin, Tex. 



SIXTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohio. 

Hon. LOYAL E. KNAPPEN, Circuit Judge Grand Rapids, Mlch. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Rapids, Mlch. 

Hon. ANDREW M. J. COCHRAN, District Judge, B. D. Kentucky Maysville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisville, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. Michigan Détroit, Mich. 

Hon. CLARENCE W. SESSIONS, District Judge, W. D. Michigan.. . .Grand Rapids, Mioli. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohio Toledo, Ohio. 

Hon. JOHN H. CLARKE, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. JOHN B. SATER, District Judge, S. D. Ohio Columhus, Ohio. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. EDWARD T. SANPORD, District Judge, E. and M. D. Tennessee. .Knoxville, Tenn. 
Hon. JOHN E. MeCALL, District Judge, W. D. Tennessee Memphis, Tenn. 

SEVENTH CIRCUIT 

Hon. JAMES CLARK McREYNOLDS, Circuit Justice Washington, D. C. 

Hon. FRANCIS B. BAKER, Circuit Judge Goshen, Ind. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hou. JULIAN W. MACK, Circuit Judge Chicago, 111, 

• Appointment conflrmed January 24, 1916. » Died January 2, 1916. 
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Hon. SAMUEL ALSCHULER, Circuit Judge'- Chicago, 111. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, III. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, III. 

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GEIGER, District JaC.ge, E. D. Wisconsin Milwaukee, Wis, 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madison, Wis. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DBVANTER, Circuit Justice Washington, D. C. 

Hon. WALTER II. SANBORN, Circuit Judge St. Paul, Mlnn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS. Circuit Judge St. Louis, Mo. 

Hon. WALTER I, SMITH, Circuit Judge Couucil Bluffs, lowa. 

Hon. JOHN E. CARLAND, Circuit Judge Washington. D. C. 

Hon. JACOB TRIBBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADE, District Judge, S. D. lowa Davenport, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Dxiluth, Minn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Minneapolis, Minn. 

Hon. DAVID . DYER, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKENBURGH, District Judge, W. D. Missouri. . .Kansas City, Mo. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. JOSEPH W. WOODROUGH, District Judge, Nebraska' Omaha, Neb. 

Hon. WM. H. POPE, District Judge, New Me.xico Santa Pé, N. M. 

Hon. CHARLES F. AMIDON, District .ludge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge. B. D. Okiahoma Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Okiahoma Guthrie, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falls, S. D, 

Hon. TILLMAN D. JOHNSON, District Judge, Utali- Ogden, Utah. 

Hon. JOHN A. RINBR, District Judge, Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT 



Hon. JOSEPH McKBNNA, Circuit Justice Wa.shington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or, 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco. Cal. 

Hon. WM. H. HUNT, Circuit Judge Washington, D. C. 

Hon. WM. H. SAWTELLB, Di.strict Judge, Arizona Tucson, Ariz. 

Hon. BENJ. F. BLBDSOE, District Judge, S. D. Calitornia Los Angeles, Cal. 

Hon. OSCAR A. TRIPFBT, District Judge, S. D. California Los Angeles, Cal. 

Hon. WM. C. VAN PLEET, District Judge, N. D. Calitornia San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. Calitornia San Francisco, Cal. 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carsou City, Nev. 

Hon. CHARLES B. WOLVERTON, District Judge, Oregou Portland, Or. 

Hon. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Wash. 

Hon. EDWARD B. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JEREMIAH NBTBRER, District Judge, W. D. Washington Seattle, Wash. 



' Appointed April 3, 1916. ' Appointment conflrmed Jauuary 18, 1916. 
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ARGUED AND DETERMINED 

IN THB 

UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



UNITED STATES ex rel. FISHEB et al. v. BOARD OF DIRECTORS OF 
PUBLIC SCHOOLS, PARISH OF ORLEANS.* 

(Circuit Court of Appeals, Fifth. Circuit January 25, 1916.) 

No. 2824. 

1. Execution ©=399 — "PLtJBrES Fi. Fa." 

A writ of "pluries fl. fa." Is a wiit Issued where other commands of 
the court hâve proved ineffeetual. 

[Ed. Note.— For other cases, see Execution, Cent Dig. iJ 190-202, 607; 
Dec. Dig. <©=>99.] 

2. Mandamus <g=3l — Natuee and Scope of Remedt. 

Mandaraus was orlginally, under the Engli.sli law, a higti prérogative 
writ in the name of the king, and issued from the King's Bench, dlrected 
to persons, corporationis, and inferior courts, ordering them to do a spé- 
cifie act within the duty of their office. The writ is elther peremptory 
or alternative, accordlng as it requlres the défendant absolutely to obey 
its behest or gives him an opportunity to show cause to the contrary. 

[Ed. Note.^For other cases, see Mandamus, Cent. Dig. §§ 1-3; Dec. 
Dig. <S=1. 

For other définitions, see Words and Phrases, First and Second Séries, 
Mandamus.] 

£1 ScHOOLS AND SCHOOL DISTRICTS ®=94 INDEBTEDNESS SXATUTOBY PEO- 

VISIONS. 

Act La. No. 214 of 1912 constltutes the school board of the parish of 
Orléans a body corporate under the name of the board of dlrectors of 
the publie schools, parish of Orléans. Section 68 requlres school boards 
throughout the state to adopt a budget of revenues annually, and a 
budget of expenditures, which, in the parish of Orléans, shall not ex- 
ceed 95 per cent, of the budget of revenues, and provides that in that 
parish, at the end of the year, after payment of ail the indebtedness 
budgeted, the school board shall apply the surplus of 5 per cent, to any 
Indebtedness of prevlous years reduced to final judgments, llquidatlng 
and fixing the amount of Indebtedness, whether the judgments be abso- 
lute or limited to the revenues of any year. Eeld, that this applies to a 
judgment recovered against the predecessor of such board, known as the 
board of dlrectors of the clty schools of Nev7 Orléans ; there being but one 
school board, and the identlty of a municipal corporation not being de- 
etroyed by a change of name. 

[Ed. Note. — For other cases, see Schools and School Districts, Cent 
Dig. § 217 ; Dec. Dig. ®=94.] 

ig=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexi» 
229 F. — 1 «Rehearing flenied February a, 191$. 
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4. HfANDAMus ©=5143 — Proceedings to Procube Writ — Time eob Applica- 

tion. 

A writ of maiidamus to require a sehool board to eomply witli Âct Im. 
No. 214 of 1912, § 68, as to appl.ving 5 per cent, of tlie budget of revenues 
to the payment of judgments, will not be denied on tlie ground that tlie 
application was filed too late for the year 1914 and too early for the year 
1915, especlally where the scbool board asserts tbat tlie statute is nncon- 
stitutlonal and void, thereby iudicating a purpose not to cotnply with it at 
ail, as, under the prayer for gênerai relief, the court niay so franie Its 
order as to make it relate to subséquent budgets, in order to carry eut the 
purpose of the Législature and enforce the right of the relators. 

[Ed. Note. — For other cases, see Mandamus, Cent. Dig. §§ 282-285; 
Dec. Dig. <®=3l43.] 

5. Mandamus <©=s111 — Sotmects or Eelief — Payment of Judgments. 

A court bas jurisdietion by mandamus to compel a sehool board to 
obey Act T^a. No. 214 of 1912, § 68, requiring its budget of expenditures 
not to exceed 95 per cent, of its budget of revenues, and requiring the 
surplus of 5 per cent, to be applied to the payment of judgments. 

[Kd. Note. — For other cases, see Mandamus, Cent. Dig. §§ 231, 232, 234 ; 
Dec. Dig. <£=;>111.] 

6. Mandamus <&=>111 — Subjects of Relief — Payment of Judgments. 

Mandamus to compel a sehool board to obey Act La. No. 214 of 1912, 
§ 68, will not be deuied becanse of the flnaneial inability of the scliool 
board to pay its délits aud the necessity to borrow each year a large 
amount of mouey to inaintaiu tlie schools, in view of the mandatory pro- 
visions of the statute that the budget of expenditures "shall" not exceed 
95 per cent, of the budget of revenues and that the board "shall" apply 
the surplus of 5 per cent, to indebtedness of prevlous years reduced to 
final judgment. 

[Ed. Note.— For other cases, see Mandamus, Cent. Dig. §§ 231, 232, 
234; Dec. Dig. <S=>111.] 

7. SCIIOOLS AND SCIIOOL DISTRICTS <&:^94 INDEBTEDNESS — STATUTOKT PROVI- 

SIONS. 

Act La. No. 214 of 1912, § 71, authorizing the sehool board of the parish 
of Orléans to i)ledgc its revenues for the current year for the purpose of 
prompt ly paying its obligiitions, or for sucli other purposes as to it may 
seem proper, uiust be coustrued in connection with section 68, requiring 
that 5 per cent, of the revenues be applied to the payment of any indebt- 
edness of previous years reduced to judgment, and, as so coustrued, au- 
thorizes merely the pledging of 95 per cent, of the revenues. 

[Ed. Note. — For other cases, see Schools and Sehool Districts, Cent. 
Dig. § 217; Dec. Dig. <S=394.] 

In Error to the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Poster, Judge. ^ 

Mandamus by the United States, on the relation of William G. 
Fisher and others, against the Board of Directors of the Pubhc 
Schools, Parish of Orléans. The writ was denied, and the relators 
bring error. Reversed. 

Charles Louque, of New Orléans, La., for plaintiffs in error. 
I. D. Moore, City Atty., and John F. C. Waldo, Asst. City Atty., 
both of New Orléans, La., for défendant in error. 

Before FARDEE and WALKER, Circuit Judges, and SPEER, Dis- 
trict Judge. 

(S=s>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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SPEER, District Judge. In 1892, Mrs. M. M. Fisher and her hus- 
band, citizens of Spain, recovered a judgment against the board of di- 
rectors of the city schools of New Orléans, for the sum of $8,097.17, 
with légal interest f rom May 22, 1890. This was in the Circuit Court of 
the United States for the Eastern District of Louisiana. It was based 
upon a judgment on the same right of action which had been previ- 
ously rendered in favor of the plaintiff in the state court, and against 
the board of directors of the city schools of New Orléans. The judg- 
ment was for salary due to the plaintiff for work actually done as 
school teacher of the public schools of New Orléans, and for the sal- 
aries of other teachers, whose claims were transf erred to the petitioner. 
The judgment was based on the verdict of the jury. This judgment, 
on proper process, was revived on December 1, 1902. This was also in 
the then Circuit Court for the Eastern District of Louisiana, the Hon- 
orable Charles Parlange, District Judge, presiding. The judgment of 
revival was likewise based on the verdict of a jury. Execution was 
issued on October 28, 1904, to collect the amount of the judgment, with 
interest and costs, and the return of the marshal indicated that the 
président of the board of school directors stated that he had no funds 
with which to pay the writ, nor did he know of any property upon 
which a levy could be made. The marshal's return also showed that 
he made a demand on Patrick McGraw, treasurer of the city of New 
Orléans, and ex officio treasurer of the school board. 

[1] It also appears by a writ of pluries fi. fa., which is a writ issued 
where other commands of the court hâve proved ineffectuai (3 Black- 
stone, Comm. 283 ; Archibald's Practice, 585), the marshal attempted 
to seize ail the assets in the hands of the treasurer belonging to the 
board of school directors. By order of court granted on a supple- 
mental pétition, in the gênerai nature of a garnishment proceeding, 
interrogatories were propounded to the city treasurer to ascertain and 
make available for the payment of the judgment the assets in his 
hands. Of school taxes, the treasurer reported that he had $633.63. 
This he was ordered by Judge Parlange to pay over to the plaintiff. 
The date of the order is November 19, 1904. On March 10, 1913, the 
original plaintiff having departed this life, the relators before the court, 
who are alleged to be the lawful heirs of Mrs. Fisher, the original 
plaintiff, again fîled an application to revive the original judgment. 
This proceeded regularly, and was again submitted to a jury, which 
rendered this verdict: 

"We, the jury, flnd a verdict in favor of the plaintiff, revlvlng the Judg- 
ment as prayed for, subject to crédit for amounts already pald. December 
8, 1914." 

Pursuant to the verdict of the jury, the judgment, which had been 
revived in the Circuit Court of the United States as hereinbefore stated 
in 1902, in favor of Mrs. M. M. Fisher and her husband, against the 
board of directors of the city schools of New Orléans, for the sum of 
$8,097.17, with 5 per cent, interest per annum from May 22, 1890, and 
costs, was by the District Court, the Honorable Rufus E. Foster, Dis- 
trict Judge, presiding, revived as to the board of directors of the pub- 
lic schools, parish of Orléans, a new school board created by the Legis- 
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lature, with a différent name, but with the same duties of the original 
défendant, and in favor of the plaintiffs, heirs at law of Mrs. Fisher, 
who are the relators in the proceeding before this court. This recov- 
ery, however, provided in the judgment of revival, was made payable 
eut of the school taxes levied by the city of New Orléans prior to 1879. 
The judgment was rendered December 8, 1914, and was signed by the 
judge June 29, 1915. A motion for writ of errer was filed by the board 
of directors of the public schools, parish of Orléans, July 21, 1915, 
with certain assignments of error. This writ of error from the judg- 
ment of revival last mentioned came on for hearing before this court 
at the présent term, and the judgment of the District Court was af- 
firmed. (Opinion not yet reported.) 

While the application to revive the judgment was pending in the 
District Court, the relators, the heirs at law of Mrs. Fisher, on No- 
vember 17, 1914, filed a pétition in the District Court for mandamus. 
It is entitled "United States ex rel. Wm. G. Fisher et al. v. Board of 
Directors of the Public Schools, Parish of Orléans." With appropri- 
ate récitals with référence to the judgment, the issue of exécution, and 
return of "no property" by the marshal, it further avers that in the 
year 1912 the Législature of the state of Louisiana, under Act 214 of 
said session, created the board of directors of tlie public schools, parish 
of Orléans, and in section 68 of the act directed the board to prépare 
a budget of revenues every year, in the month of July, to accrue to 
the board during the ensuing year. It further provided that the budget 
should not include probable revenues arising from doubtful or contin- 
gent sources. The act further provided that, within 10 days from the 
adoption of the budget of revenues, the school board was directed to 
adopt a budget of expenditures not to exceed 95 per cent, of such 
budget of revenues. The pétition avers that the 5 per cent, reserved of 
the budget of revenues was to be applied imder the act of the indebted- 
ness of relators, reduced to final judgment, and the right was given to 
relators to enforce this provision by sr.ch appropriate remédies as the 
law provides. It is averred, further, that the school board bas refused 
to carry out the provisions of said law, and should be made to adopt 
their budget in conformity to said law ; that relators are entitled to a 
writ of mandamus to compel the board to comply with the provisions 
of the act. It is prayed that the writ of mandamus issue, directing the 
board, and each of the members thereof , to adopt a budget of revenues 
and a budget of expenditures in the month of July each year, com- 
mencing in July, 1914, reserving 5 per cent, of the budget of revenues 
to be applied to the payment of the judgment obtained by relators 
against the board of directors of the public schools, parish of Orléans, 
or their predecessors. There is also, in this application, a prayer for 
gênerai relief. 

The Act of the General Assembly of 1912, No. 214, on which relat-" 
ors rely, is as f ollows : 

"Sec. 68. Be it further enaeted, etc., that it shall he the duty of the varions 
school boards throughout tlie state, during the niontli of July of eaeh year, to 
adopt a budtjet of revenues to accrue to said school board during the ensu- 
ing year; said budget not to include probable revenues arising from a doubt- 
ful or contingent source. 
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"(a) Be It further enaeted, etc., tliat wlthin ten days after the adoption of 
tho budget of l'evpuues, tlie school boards tlirouylioiit the state shall adopt a 
budget of exi}eiKlitures, uot to exceed (100 per cent.) one hundred per cent, of 
the budget of I■e^•enue^!; In tlie pai'ish of Orléans the budget of expenditures 
shall not exceed {'.>'> iier cent.) ulnety-fiye per cent, of said budget of reve- 
nues. * * * 

'■(b) Be it further enaeted, etc., that in the ])arish of Orléans at the end 
of tlie year after iiaynient of ail the indebtediiess budgeted, the school board 
shall apply said surplus of (57') hve per cent, to any indebtedness of previ- 
ous years reduced to final judgnients li(iuldatiug aud tixing tiie aniouiit of in- 
debtedness, whether the judgnients be absolute or liuiitcd to the revenues of 
any year. 

"Sec. 72. ï',e It furlber enaeted, etc., that ail the provisions of this aet sliall 
1)0 and are applicable to the parish of Oi'lenns, to the schools situated there- 
in, îind to the board of directors of said parish unless the said parish of Or- 
léans is especially excepted from tlie «pplieation of such provisions, and unless 
sueh ]irovisions are in confiict, or iiicompatible with, or are coiitrary to the 
provisions of this act beginning with section 70 liereof. In addition to the 
pO'Wers, duties and rights hereinbefore granted to and imposed upon parish 
boards, the powei's, duties and ligbts of said board of directors of the public 
scliools of the parisli of Orléans shall be as follows: 

* * * * * * :l! * * * 

'■.Second — It sliall liinit the animal expense of inaintaining the schools to 
the aiiuual revenue. * * * " 

Upon this ap];lication, the District Jiulge ordered the défendants to 
show cause why the alternative writ of mandamus should not issue, 
as prayed for. In response to this order, the board of directors of the 
public schools, parish of Orléans, made its return. It may be treated 
as an answer and contains the following: 

Alleging that it was a body separate and ind(>))endent of any other, it de- 
nied its responsibility for any debt of the pre existing lioard ; tliat the judg- 
lueut liereiiibefore referred to was agaiiist the directors of tlie public seliools, 
];arisli of Orléans, and not against resiiondeiits ; that if, however, it sliould be 
lield that there is a pi-ivity or successi(ni between the two boards, the judg- 
lueut is barred by the presciiption of ten years (this défense, as lieretofore 
stated, was denied by the District Court, the déniai afflrmed i)y this court) ; 
that the applicatitni for mandamus came too late; that respondents had 
adopted and proinulgated a budget of revenues to accrue during tlie year end- 
ing June 30, 1915, and tlie budget of expenditures for the saine tinie, and that 
the fund was exhausted and appropriated: that the demand of relators had 
thercfore become iiiii)!issible of jierforiiiance ; tliat as to budgets for subsé- 
quent years the demand of tlie relators is in-eniature ; tliat the mandamus will 
not be granted witliout due demand at t!ie proper time aud refusai thereof, 
iior in anticipation of a defect of duty ; tlmt paragraph (b) of section 08 of 
Act lill of the General Assenibly of the state of Louisiana, session of 1012, 
providing that the school boards shall appiy the surplus of 5 jier cent, to any 
indebtedness of previcms years, reduced to final judgineiits, refers exclusively 
to debts created by the respondents, aud not to judgnients rendered ru'ior to 
the création of the board ; that the budget for tlie fiscal year ending June 
.'!0, 1015, fell short, by .$411,072.00 of the debts for that year ; that the act of 
the General Assenibly, session of 1912, speeifleally déclares that no portion 
of the revenues to accrue in any way shall go to pay tlie indebtedness of any 
préviens year; tliat paragraph (b) of section 68 of said act of the General 
Assenibly of 1012, is unconstitutional, nuU, and void, becau.se in contravention 
of articles 227, 2'',!, 2H5, 248, 252, 2.54, and 255 of the Constitution of the stato 
of Louisiana, aud the grounds of the allegcd invalidity of the act are amiexed; 
that ail the revenues of the parish of Orléans for school purjioses fail an- 
nually wlthin tlie suiii of .$500,000 of being sufiicient to maintain suid operate 
tue schools of the clty, and they hâve been and can be operated annually by 
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borrowing tlie siim approximately $500,000 to make good the déficit, and tliis 
by pledging the entire revenues of tlie Ijoard for tlie year then current ; tliat 
tbe exemption of the parish of Orléans froni the opération of paragrapli (a) of 
section 68 of tlie Act of the General Assembly 214 above specifled, limiting the 
l)udget to not more than 95 per cent, of such revenues, and the entire para- 
graph (b) of said section, Is unconstitutlonal, null, and void, as not being in- 
cluded in the title of the act, and the unconstitntionallty is specially pleaded ; 
and, flnally, tliat by section 71 of that act, the respoiuieut board was empower- 
ed for the purposes, as stated in the act, of promptly paylug its oliligations, 
or for such other purposes as said board may deem proper ; and, furthermore, 
by paragraph (b) of the same section, restricts the payment of the 5 per cent. 
reserve to the eventuallty, to quote from the act — "i)ayment of ail the iudebt- 
edness budgeted." 

When the application for mandamus and rettirn came on to be heard, 
the parties having filed a written stipulation waiving trial by jury, the 
cause was taken up by the court on the issues of fact as well as law. 
After hearing the case, the learned judge of the District Court ren- 
dered his opinion and denied the writ of mandamus. Motion for new 
trial was made and overruled ; bill of exceptions was taken, on the 
ground that the conclusion of law arrived at by the court from the 
facts found by the judge was not légal and did not support the judg- 
ment, and by writ of error the issues were brought before this court. 

[2] The purpose of the writ of mandamus is very well understood. 
It was originally, under English law, a high prérogative writ in the 
name of the king, and issued from the King's Bench, directed to per- 
sons, corporations, and inferior courts, ordering them to do a spécifie 
act within the duty of their office. It is stated, in Encyclopedia Brit- 
tanica, title "Mandamus" : 

"Tbe writ has passed in the law of the United States. There Is, in the féd- 
éral judiciary, au employment of the writ substantially as tbe old prérogative 
writ in the King's Bench practice, also as a mode of exercising direct juris- 
diction, also as a proceeding ancillary to judgmeut previously rendered, in ex- 
ercise of original jurlsdiction, as when a Circ'uit Court, having rendered a 
judgment against a county, issues a mandamus reiiuiring its officers to levy a 
tax to provide for the payment of a judgment." 

The writ is either peremptory, or alternative, according as it re- 
quires the défendant absolutely to obey its behest, or gives him an op- 
portunity to show cause to the contrary. It is the usual practice to 
issue the alternative writ first. The learned District Judge adopted 
this practice. 

[3] The board of directors of the public schools, parish of Orléans, 
was created by the Législature of the state of Louisiana. Its duties 
and liabilities are marked out by the sovereign power. A duty ex- 
pressly defined is the payment of previous debts. After making pro- 
vision for the varions school boards throughout the state, the act pro- 
vided, in the last clause of paragraph (a) : 

"In the parish of Orléans, the budget of expeuditures shall not exceed 95 
per cent, of the budget of revenues." 

Then follows clause (b), which provides: 

"Be it further enaeted, etc., that in the parish of Orléans, at the end of the 
year, after the payment of ail of the indebtedness budgeted, the scliool board 
shall apply its surplus of 5 per cent, to any indebtedness of previous years, 
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redn.cfed to fiiwl judgments, liquidating and flxing the amount of Indebtedness, 
wlK'ther the judgment be absolute or limlted to the revenues of any year." 

Xow the plaintiff's claim is against the school board of the city of 
Xew Orléans. It matters net whether it be termed the school board 
of tlie city of New Orléans, or the board of directors of the public 
schools, parish of Orléans. The latter is the snccessor to ail the pow- 
ers and liabilities of the former. There is but one school board for 
the territory to which the éducative jurisdiction extends. The Légis- 
lature, in the act of 1912, legislates for the varions school boards 
throughout the state, and for the school board of the parish of Orléans. 
The only distinction in this act is that in the parish mentioned the 
school board is not permitted to expend more than 95 per cent, of its 
revenues, and "shall apply the surplus of five per cent, to any indebt- 
edness of previous years, reduced to judgment, flxing the amount 
of the indebtedness, whether the judgment be absolute or limited to 
the revenues of any year." This language is explicit. It is utterly 
free from ambiguity. It is mandatory, a législative mandamus. It 
is not contended that the board obeyed it. If it has no légal justifica- 
tion for disregarding it, it seems the duty of this court, by use of the 
writ sought, to oblige obédience to the législative will and mandate. 

[4] It is, however, urged by the respondents that the mandamus 
was filed too late for the year 1914, and too early for the year 1915. 
But, if entitled to the writ at any time, the relators, if they désire, 
must apply for it sorae time. The board has apparently disregarded 
the mandate of the Législature for the years 1912, 1913, and 1914. 
Besides, in their return, they déclare the section upon which relators 
rely as vmconstitutional and void. This is notice to the court that they 
do not propose to comply with it at ail. Should they do so with the 
conviction that it was utterly invalid, it would be a gross breach of 
public duty. 

"Ubi jus ibi remedium," Surely the relators, since their judgment 
has been revived and b.eld meritorious as against the présent school 
board, are entitled at some time to a remedy so well established as that 
of mandamus in such cases. Besides, there is a prayer for gênerai 
relief, and under the constantly broadening principles of modem juris- 
prudence and practice it is compétent for the court to so frame its 
order as to make it relate to subséquent budgets of revenues and sub- 
séquent budgets of expenditures, in order at once to carry out the pur- 
pose of the Législature and to enforce the ascertained right of relat- 
ors. 

[5] Nor does the contention of the respondents that the act of 1912 
relates only to debts created by the présent board seem meritorious. 
As early as Girard v. Philadelphia, 7 Wall. 1 to 16, 19 L. Ed. 53, it 
was held that the identity of a municipal corporation is not destroyed 
by a change of its name. This rule has not been departed from where 
rights bave inured and become vested as against the corporation whose 
duties and liabilities the new corporation is empowered to assume. 
Besides, the act creating the new board, the défendants hère, must be 
construed in pari materia with the act of the same body setting apart 
5 per cent, of the annual revenues to pay such judgments as that upon 
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which tliîs proceeding is based. See also Broughton v. Pensacola, 93 
U. S. 266-271, on page 268, 23 h. Ed. 896, where it is declared: 

"The obligations of contracts, made wlillst the corporation was in exist- 
ence, survives its dissolution ; and the contracts may be enforced by a court 
in equlty, so far as to subject, for their satisfaction, any property ijossessed 
by the corporation at the tlme." 

It follows that, where the Legislattire has set apart a spécifie fund 
to discharge the ascertained obligation of a previous contract, the court 
having jurisdiction, by mandamus, for a like reason, can compel obédi- 
ence. What is true of a municipal corporation is also true of one of 
its departments, such as a board of éducation. In School District v. 
Greenfield, 64 N. H. 85, 6 Atl. 484, it was held that beneficiary's rights 
in trust estate of school district were not lost by dissolution of district. 
In Port of Mobile v. Watson, 116 U. S. 305, 6 Sup. Ct. 398, 29 U Ed. 
620, it was held that the successors of Mobile City were bound by 
the previous contract of the city to levy a spécial tax to pay railroad 
bonds. In McKemie v. Gorman, 68 Ala. 447, it was held that contracts 
of school trustées with teachers were binding on successors of sucli 
trustées. 

[6J The contentions of respondent that the mandamus should be 
denied because of the fmancial inabihty of the school board to pay 
its debts, that it must borrow about half a million of dollars each 
year to maintain the schools, and that the board was empowered to 
pledge its revenues for the current year for the purpcse "of proniptly 
paying its obligations and for other purposes said board may deem 
proper," ail seem to be negatived by controlling authorities. In the 
case of City of Galena v. Aniy, 5 Wall. 705, 18 L. Ed. 560, it was 
held that: 

"It is no return to an alternative mandaïuns connnaudins it to !ay a spécial 
tax of 1 ])er cent, to pay the principal, and 1 per cent, to pay the interest and 
costs of .ludgments obtalued against it, * * * that the fonds raised by it 
are wholly exhausted." 

There the return to the alternative writ was demurred to. The de- 
niurrer was overruled. In the opinion of Mr. Justice Swayne, for 
the court, the following language appears : 

"The fourth section of the act of 1852 déclares that the city conncil, if tliey 
believe the public good and best interests of the city require it, uiay levy and 
colleet au annual tax of not exceeding 1 per cent., and that the amonnt thus 
collected shall be kept separate, and that annually, on the Ist of January, it 
shall be paid over pro rata upon the tunded debt of the city that may be 
presented by the holders, and that this section shall continue iu force uutil 
the principal and interest of the iudebtedness is fuily paid." 

The power had not been exercised by the city authorities, and they 
had made no other provision for liquidating the debts due to the re- 
lator. They bave no other means of possession, in payment or pros- 
pect. Excepting the facts found by the court and the undisputed tes- 
timony of Mr. Sol. Wexler, président of the board, thèse conditions 
existed in the pending case. The learned justice continues : 

"The rights of the creditor and the ends of justice demand that it should 
be exercised in favor of aftirniative action, and the law reiiuires it. In such 
cases the power is in the nature of a trust for lus benelit, and it was the 
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plaiu duty of the court below to give him the reniedy for which he asked, by 
awardlng a * * * writ to compel the Imposition of the tax, as was done." 

Justice Swayne refers to Supervisors of Rock Island County v. State 
Bank, 4 Wall. 435, 18 L. Ed. 419, "for a fuller exposition of our 
views" upon the subject. It will suffice to say that in that case it was 
held : 

"Where power is givrii l)y statute to public offlcers, in permissive language — 
as that they 'may, if deemed advisable,' do a certain thiiig, the language used 
will be regarded as peremptory where the public interest or individual rigbts 
require that it should be." 

This rule is, however, modified in the later case of United States v. 
Thoman, 156 U. S. 353-361, 15 Sup. Ct. 378, 39 h. Ed. 450. It is a 
Louisiana case. The opinion of the unanimous court is rendered by 
I\Ir. Justice White, now Chief Justice, than whom, perhaps, no other 
member of the Suprême Court was so familiar with the laws of Louisi- 
ana. There aiso was an application for mandamus to oblige the comp- 
troller of the city of New Orléans to pay a certain judgment, upon the 
ground that there was a surplus of revenues for the years 1888 and 
1889 in the city treasury, largel)' in excess of the judgments, and that 
the relator was entitled, by contract, to hâve them paid out of the sur- 
plus revenues of any year subséquent to that in which the indebtedness 
■vhich he held was created. Many proceedings of this sort were Con- 
solidated. There, too, as in this case, the question was submitted to 
the court without a jury. The act relied upon provided that any sur- 
plus of said revenues may be applied to the payment of the indebted- 
ness of former years. The mandamus was refused by the Circuit 
Court and this refusai was affirmed. In the course of his opinion, tlie 
learned justice said : 

"The act of 1877, after dedicating the revenues of each 5-ear to the expenses 
of that year, took any surplus out of the iiuporati\-e rule thus established by 
the proviso that 'any surplus of said re\-enues mai/ ho applied to the indebted- 
ness of former years.' In other words, having flxed inflexlbly the rule by 
which the revenues of the year were to be flrst used to pay the debts of the 
year, it made an e-'vceiition by allowing the surplus of any year to be applied 
to the debts 'of former years.' The rule was imperative ; the exception, per- 
missive or facultative. Botli provisions taken together operated to deprive 
the city government of power to use the revenues of one year to pay the 
debts of another, and to coufer on the city authority to eniploy, if it so chose, 
the surplus of one year to pay debts of previous years. Indeed, the law made 
no attempt to dedicate the surplus to any particular objeet or to control the 
législative discrétion of the municipal council in its regard." 

Discussing the rule of construction announced in Supervisors v. 
State Bank, supra, the learned justice continues : 

"This rule of construction is, however, by no means invariable. Its appli- 
cation dépends on the context of the statute, and on whether it is fairly to 
be presumed that it was the intention of the Législature to confer a discre- 
tionary power or to impose an imperative duty" 

— citing several authorities. Among thèse is Minor v. Mechanics' 
Bank, 1 Pet. 46, on page 63, 7 L. Ed. 47, where Mr. Justice Story, de- 
livering the opinion of the court, said : 

"The argument of the défendants is that 'may,' In this section, means 
'must' ; and reliance is placed upon a well-known rule of construction of public 
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statutes, where thé word 'niay' is often construed as imperative. Without ques- 
tion, such a construction is proper, in ail cases where the Législature means 
to impose a positive and absolute duty, and not merely to glve a discretion- 
ary power. But no gênerai rule can be laid down upon thls subject, furtlier 
than that that exposition ought to be adopted iu tliis, as in other cases, wliich 
carries into eitect the true intent and object of the Législature in the en- 
actmeut. The ordiuary nieaning of the language must be presumed to be in- 
tended, unless it would manifestly defeat the object of the provisions." 

The rule thus announced by Justice White and Mr. Justice Story 
would seem to make clear the duty of this court in the application of 
clauses (a) and (b) of section 68 of the Louisiana Act of 1912. Hère 
the statute is mandatory in the extremest sensé. There is nothing per- 
missive about it : 

"The budget of expenditures in the parish of Orléans shall not exceed 95 
per cent, of the budget" of revenues ; that tlie sehool lioard "shall apply the 
surplus of 5 per cent, to indobtedness of previous years, reduced to final 
judgment, whether the judgments be absolute or limited to the revenues of 
any year." 

Clearly, therefore, under the familiar rule, "Expressio unius ex- 
clusio alterius est," the Circuit Court and Suprême Court, in Thoman's 
Case, would hâve granted the mandamus, had the statute read : 

"Any surplus shall be applled to the payment of the iudebtedness of former 
years." 

Hère, the statute déclares, the board "shall" apply ail excess of rev- 
enue above 95 per cent. — that is to say, 5 per cent. — to the judgments 
of previous years. 

[7] The third paragraph of section 71, upon which respondent re- 
Hes, which empowered it to pledge its revenues for the current year 
for the purpose of promptly paying its obligations, and for other pur- 
poses said board may deem proper, must be construed in connection 
with clauses (a) and (b) of section 68. It is the duty of the court to 
ascertain the true intention of the Législature, if possible, by uphold- 
ing both sections and gathering its gênerai purpose therefrom. Hav- 
ing created an express trust for the benefit of judgment holders of 
previous years, and having made a peremptory déclaration that the 5 
per cent, surplus shall be applied to their payment, whether they are 
absolute or Hmited by former enactments, the larger latitude just quot- 
ed from the third paragraph of section 71 must be held to relate to 
95 per cent, of the revenues for the current year, and not to the 5 
per cent deducted to clear avsfay the judgments of the past, which the 
board and its predecessor hâve incurred for the éducation of the city's 
youth. 

The argument offered by respondent, to the effect that the payment 
of this péfcentage thus dedicated would be inimical to the cause of 
éducation and the gênerai welfare of the schools in the city, does not 
seem tenable. Surely none other than the members of such a board 
as the respondent hère are under more lofty or compelling obligation 
to respect and satisfy the just demands of those teachers who conse- 
crate their lives to the nurture and training of youth, unselfish, labori- 
ous, and sacrificial members of the community, who wield the keys to 
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unlock the portais of the mind, and make radiant its darkness, with 
the light reflected by learning's ample page. 
Judgment reversed. 



ALABAMA GREAT SOUTHERN RY. CO. et al. v. AMERICAN COTTOX 

OIL CO. 

(Circuit Court ot Aitpeals, Fiftli Circuit. January 10, 1916. Keliearing 
Denled February 1, 1010.) 

Ko. 2786. 

1. Removat. of CArsES ®=>lf> — Causes Removable — Actions Arisino Under 

United States Constitution and Laws. 

Judieial Code (Act Mardi 3, 1911, c. 2;{1) § 24, subd. 1, S(> Stat. 1091 
(Coiaj). St. 1913, S 991) gives United States District Courts orij;inal jurls- 
dictlou of sults arising uiider tbe Conslitutiou or laws of tbe United States 
wbere the inatter in controversy exceeds the sum or value of .•^3,000, and 
subdivision 8 gives them jurlsdlctlon of ail suits and proceedings arising 
under any law regulatlng commerce, except those iurisdiction of which 
is conferred upon the Commerce Court. Section 28 provides that any suit 
of a civil nature arising under the Constitution or laws of the United 
States, of which the District Courts are glven original jurlsdlctlon and 
which may be brought in any state court may be removed to the proper 
District Court. The Carniack Aniendinent (Act June 29, 1906, e. 3591, § 7, 
pars. 11, 12, 34 Stat. 593 [Comp. St. 1913, § 8592]) to Interstate Com- 
merce Act Feb. 4, 1887, c. 104, § 20, pars. 11, 12, 24 Stat. 386, requires com- 
mou carriers receiving property for Interstate trausportatlon to issue a 
reeeipt or bill of lading, and provides tliat such carrier shall be liable to 
the lawful holder thereof for any loss, damage, or in jury caused by it or 
by any Connecting carrier. The déclaration in an action brought in a state 
court for nomlelivery of a shipment of oll showed that the oit was shipped 
from Vicksburg, Miss., and consigned to Cincinnati, Ohio, that the ship- 
ment was an Interstate shipment, and that it was delivered by the initial 
carrier to a Connecting carrier in good condition at a point outside the 
local jurlsdlctlon of the state court, llcld, that the action was one arising 
under a law of tlie United States, and was reinovable to the United States 
District Court, especially as the state court would hâve had no jurisdic- 
tiou over the Connecting carriers, but for the Carmaclc Ameudment. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 37-46, 
48, 52, 53 ; Dec. Dig. <S=3l9.] 

2. Removal op Causes <g=3l9 — Causes Removable — Actions Arising Undbb 

United States Constitution and Laws. 

A suit arising under a law of the United States Is no less removable to 
a fédéral court beeause the law involved has already been decided, con- 
strued, and settled by the United States Suprême Court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 37-46, 
48, 52, 53 ; Dec. Dig. <^=>19.] 

3. Courts ®=>508 — Injunction Against State Court — Proceedings Afteb 

Removal. 

lu a shlpper's action for nondelivery of an Interstate shipment, défend- 
ants flled in the state court in which the action was brought a motion 
for an order removing the case to the United States District Court, and 
such motion was denied, whereupon the moving défendants flled a certifled 
transcript of the record in the United States District Court. Plaintifl! 
was proceeding in the state court, and had procured an order requiring 
the défendants to plead before a day fixed, and the défendants there- 
upon flled a Mil in the fédéral court to enjoiu plaintlff from proceeding 

<S=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



12 229 FEDERAL EEPOKTER 

in the state court, aud applied for a temporary restraining order restraln- 
liig fufther proceedings In the state court peiidlng the hearing of the 
questions presented hy the bill. lleld, that the applicatiou for the re- 
straining order was appropriate and justified, and sliould hâve beeu 
granted. 

riîd. Note.— For other cases, see Courts, Cent. Dig. §§ 141S-142;î. 1425- 
1430 ; Dec. i:>ig. <S=508.] 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District of Mississippi ; Henry C. Niles, 
Judge. 

Suit by the Alabama Great Southern Railvvay Company and others 
against the American Cotton Oil Company. From a judgment deny- 
ing an appHcation for a temporary injunction, complainants appeaL 
Reversed. 

From the record before the court It appears that tlie American Cotton Oit 
Company, appellee, a corporation and citizen of the state of Oliio, l)ronght its 
déclaration in tlie circuit court of Warren count.v, JIlss., against the appel- 
lants. They are the Alabama Great Southern Kalhvay Company, a corpora- 
tion and citizen of Alabama, and the Alabama & Ylcksburg Railway Company, 
a corporation and citizen of Mississippi. For convenience, thèse will be terined 
the Alabama and Mississippi Itallways. Thèse railways are cagaged in In- 
terstate commerce and transportation. In this caiiacity, at Vlclisbnrg, the 
Mississippi Railvvay, on Mai-ch 25, 1914, received a tank car of cotton seed oil. 
This oil was intended for the' American Cotton OU Company at Cinchniatl, 
Ohio. The Mississippi Rallway was the initial carrier, aud tlie blll of ladlng 
indicated that the car was to be delivered at Meridlan to the Alabama Itail- 
way, which was to transjiort it to Chattanooga, and deliver ib to the (}ueeu 
& Cresceut Llue, by which It was to be conveyed to Cinciimati. 

The déclaration in the state court alleged that this was an "Interstate ship- 
nient, without exceptlo]i," and that this was made plaln by the bill of lad- 
lng. This had attached a draft of the Colwell Oil Cîoniiiiiny' in favor of the 
First National Bank of \'icksburg, Miss., for .$3,538.08, drawn ou the American 
Cotton OU Company at Cincinnati, Ohio. Tlie draft was pald. It was further 
alleged in the déclaration that the car contai ning the oil was moved ont of 
Vickshurg and delivered by the Mississippi Rallway to the Alabama Rall- 
way at Meridlan, in good condition and without exception, and, further, that 
after the car was thus received by the Alahaïua Rallway it moved from 
Meridlan, en route to (Cincinnati, over the Unes of the Alabama Rallway, but 
never reached its point of destination, and the oil in question was lost or 
wasted en route and never delivered. An anùcahle demand was made upou 
thèse railways for paymeut of the value of the oil, but this was i-efused. The 
Colwell Cotton Oil Company tlien asslgned to the American Cotton OU Com- 
pany ail its rlght, title, and interest to the oil, and to its complalnt against 
the railways for thelr fiiUure to deliver the same accordlng to the coutract. 
The,y refusing and contlnuing to refuse payment, the déclaration settlng 
forth the Oil Company's cause of action was llled. 

riaving been served with proeess on Jauuary 9, 1915, the railways filed a 
plea of gênerai issue, and on the lOtli of .Tanuary, the same year, the railways 
notilied the attorneys of record for the Oil Coniiiany that they would, ou the 
day to which the proeess was made returnable, move the state court for an 
order removing the case to the District Court of the United States for the 
Western Division of the Southern District of Mississippi. This motion was 
made, and its technical re(iuisites were complled witli. The motion came ou 
for a hearing before the state court, to wlt, the circuit court of Warren county. 
Miss., which adjudged that the cause was not removable. To this ruling the 
railways exceiited, and then caused a certlfied copy of the déclaration, and 
exhibits, notice of motion to remove, pétitions, and bonds, and the order of 
the state court, and ail the proceedings taken, thereln, to be flled in tlie Dis- 
trict Court of the United States. Tliis was done ou the ISth day of February, 
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1915, and in that court the railways a.sain filed their plea of gênerai issue. 
It further appears that, notwithstandlug the action of the railways in flling 
a transcript of the record In the District Court of the United States and 
further complying with the requisites of the statute providing for removal of 
causes from the state court thereto, the plaintiff, namely, the American 
Cotton 011 Company, insisted upon proceeding with the trial in the state court. 
Pursuant to this, that court, by order, requlred the railways to plead on ci 
before the ,3d day of May, 1915. 

In this state of the record, the railways brought in the District Court of the 
United States, in which the transeript had been flled, a bill in equity against 
the American Cotton OU Company. The bill recited the facts hereinbefore 
stated, and set out the act of Congress of June 29, 1906, amendatory of the In- 
terstate Commerce Act, and termed the Carmack Amendment. This amend- 
ment provides: "That any common carrier, railroad, or transportation Com- 
pany receiving property for transportation froni a point in one state to a 
point in another state shall issue a receipt or bill of lading thei-efor and shall 
be liable to the lawful holder thereof for any loss, damage, or injury to such 
property caused by it or by any common carrier, railroad, or transportation 
company to which such property may be delivered or over whose line or Unes 
such property may pass, and no contract, receii)t, rule, or régulation shall 
exempt such common carrier, railroad, or transportation company from the 
liability hereby imposed. Provided, that nothing in this section shall deprive 
any holder of such receipt or bill of lading of any remedy or riglit of action 
which he has under existing law. That the common carrier, railroad, or trans- 
portation company issuing such receipt or bill of lading shall be eutitled to 
recover from the common carrier, railroad, or transportation company on 
whose line the loss, damage, or injury shall bave been sustained the amount 
of such loss, damage or injury as it may be requlred to pay to the owners of 
such property, as may be evidenced by any receipt, judgment, or transeript 
thereof." The bill further averred that the action was instituted by virtue of 
the act of Congress thus amended ; that the déclaration in the state court 
allèges that the Mississippi Railway was the initial carrier ; that the oil 
was received as an Interstate shipment, and that it was delivered to the Ala- 
bama Railway at Meridian, Miss. ; that the latter opérâtes a railroad Une from 
Meridian, through the state of Alabama, to Chattanooga, In Tennessee ; that 
the oil was cousigned to Cincinnati, Obio, and that it was not possible for 
either of the oomplainauts to transport the oil to Its destination without the 
assistance of Connecting Unes. Because of thèse facts, it was the purpose of 
the Oil Company to enforce the provisions of the Carmack Amendment in the 
state court ; that indeed the Alabama Railway had no donùcile in the county 
of Warren and could not bave been sued sepiirately therein, but could be so 
sued in connection with the initial carrier only because of the Carmack 
Amendment. 

Averring that the District Court of the United States had original jurisdic- 
tion of ail such suits of a civil nature, at common law, or in equity, which 
arise under the Constitution or laws of the United States, or statutes made 
or which shall be made under their authority, and further that because of 
such original jurlsdiction such suits when brought in the state court may be 
removed by the défendant or défendants therein to the District Court of the 
United States for the proper district, the complainants further averred that 
this Is a suit of that character, and that they had the right to bave the same 
removed from the circuit court of Warren county. Miss., to the District Court 
having jurisdiction. Averring that the notice of pétition to remove, together 
with copies of the pétitions and bonds, were made and flled in time, they 
further aver that the state court wliere the déclaration was flled, in view 
of the record thus made, had no right or authority to retain jurisdiction, that 
its order declining to remove the cause was illégal, and that the cause had 
been legally and properly removed to the United States court, and is now 
pending therein. Invoking the assistance of the District Court to prevent the 
American Cotton Oil Company from harassing the complainants by attempting 
to proceed with the suit in the state court, they pray for a writ of injunctiou 
directed to the Oil Company and its attorneys enjoiuing and commanding 
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tliem iibsolutely to refrain from attemptlng to fnrtlior proceed wlth the suit 
in the circuit court of Warren county, and requiring thera to prosecute tlie 
same in the Western division of tlie Soutliern district of Mississippi. Calling 
attention to tlie faet that tlie order of tire state court required compiainants 
to plead on or before tlie 3d day of May, 1015, tliat being the first Monday of 
the montli of May, and that the District Court of the United States to which 
the cause was removed could not flnally dispose of the controversy prior to 
that tlme, they ask for a temporary restraining order against the Oil Com- 
pany and its counsel from further prosecution of the suit in the state court 
pending the hearing of tlie questions presented by the bill. 

When the bill in ecjuity came on to be heard before the District Court of 
the United States, the counsel for the Oil Company moved to dismiss the same 
for the assigned reasons that there is no equity in the bill ; that it présents 
]io ground for the granting of an injunction, no fédéral question for the déter- 
mination of a fédéral court, and no facts which would authorlze the removal 
of the suit pending in the state court to the fédéral court; that the alleged 
grounds for removal are shown not to exlst as a matter of law on the face of 
the pleadings of the défendant, the plaintiff in the suit pending in the state 
court ; and because the fédéral court for the Western division of the South- 
ern district of Mississippi is witbout jurisdiction, because the questions related 
as constitutiiig a fédéral question hâve been decided and settled by the Su- 
prême Court of the United States, and therefore no fédéral question now 
exists as to the construction of the law involved in this case, etc. The appli- 
cation for temporary injunction sought in the bill was heard, and on the 19th 
day of May, 101.5, it was by the court denied. ïhis appeal was then sought 
and allowed. 

The assiguments of error are as follows: First, because the court erred in 
not decreeing that the application of compiainants for temporary injunction 
be allowed; second, the court erred in refuslng to grant the temporary in- 
junction as prayed for in compiainants' bill. 

J. Blanc Monroe and Monte M. Lemann, both of New Orléans, La., 
Catchings & Catchings, of Vicksburg, Miss., and R. H. & J. H. 
Thompson, of Jackson, Miss., for appellants. 

A. A. Armistead, of Vicksburg, Miss., for appellee. 

Before FARDEE and WALKER, Circuit Judges, and SPEER, 
District Judge. 

SPEER, District Judge (after stating the facts as above). [1] Be- 
cause of the probable récurrence of the ciuestion before the court, and 
others cognate, it bas been thought proper to détail with some care 
the varions facts of the transcript. We inquire, first, is the cause 
removable? The law relating to the question before the court is found 
in subdivision 1 of section 24 of the Judicial Code, defining the orig- 
inal jurisdiction of the District Court as follows: 

"Sec. 21. The District Courts shall hâve original jurisdiction as follows: 
"First. Of ail suits of a civil nature, at commou law or in equity, brouglit 
by tlie United States, or by auy offlcer thereof authorlzed by law to sue, or 
betweeii cltizens of the same state claiming lands uuder grants from différent 
States; or, where the matter in controversy exceeds, exclusive of interest 
and costs, the sum or value of three thousand dollars, and (a) arises under 
the Constitution or laws of the United States, or treaties made, or which shall 
be made, under their authority, or (b) is between cltizens of différent states, 
or (c) is between cltizens of a state and foreign states, citizens or subjects. 
No District Court shall hâve coguiznnee of any suit (except upon foreign bills 
of exchange) to recover upon any promissory note or other chose in action in 
favor of any assignée, or of any subséquent holder if such instrument be 
l)ayable to bearer and be not made by any corporation, unless such suit might 
bave been prosecuted in such court to recover upon said note or other chose iii 
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ïulion if no assignment had been made: Provided, however, that the fore- 
ïroiiisî provision as to the sum or value of tlie matter in controversy shall not be 
«/oijstnied to a!)ply to any of the cases mentioned in tlie succeedlng paragrapbs 

•of tliis section." 

Subdivision 8 of section 24 of the Judicial Code confers additional 
jurisdiction upon the District Courts of ail suits and proceedings 
arising under any law regulating commerce, except those suits and 
proceedings exclusive jurisdiction of which has been conferred upon 
the Commerce Court. The Commerce Court having been subsequently 
abolished, the exception will doubtless fail. 

For more than 40 years causes involving thèse issues, coUoquially 
and often judicially termed "fédéral" questions, hâve been removable 
f rom a state court to a United States court. This appears from sec- 
tion 2 of the act of Congress enacted March 3, 1875. This provides: 

"That any suit of a civil nature, at law or in equity, arising under the 
Constitution or laws of the United States, or treaties made, or which shall be 
made, under their authority, of which the Circuit Courts of the United States 
are given original jurisdiction by the preeeding section, which may now be 
pending, or which may hereafter be brought, in any state court, may be re- 
moved by the défendant or défendants therein to the Circuit Court of the 
United States for the proper district." 

Abohshing the Circuit Court, the Judicial Code (section 28) adopts 
the language of the act of 1875 just quoted, except that the word 
"District" is used instead of the word "Circuit." It is clear, then, 
if it sufficiently appears frdm the pleadings that the controversy before 
the court arises under the Constitution and laws of the United States, 
by section 24 of the Judicial Code, the District Court would hâve 
original jurisdiction had the suit been brought therein. If such is 
found to be the case, then by virtue of the Judicial Code (section 28), 
when brought in the state court, it is removable to the District Court 
of the United States for the proper district. 

Now, does the déclaration disclose that the suit was one arising 
under the Constitution or laws of the United States? The amend- 
ment known as the Carmack Amendment, of June 29, 1906, to the 
Hepburn Act of Congress, has been set out in the statement hereto- 
fore made. It is intended to define the liability of a common carrier, 
like that charged hère. The déclaration in the state court allèges that 
the défendant companies are common carriers. The amendment re- 
lated to contracts for transportation from a point in one state to a 
point in another state. The déclaration allèges that the car of cotton 
seed oil wzs shipped out of Vicksburg, Miss., and that its destination 
was Cincinnati, Ohio. The act is designed to make the railway re- 
ceiving the initial shipment liable for le 3, damage, or injury to the 
property shipped, caused by it or by any common carrier, railroad, 
or transportation company to which such property may be delivered, 
or from whose Une or lines such property may pass. The déclaration 
recites that the oil was shipped from Vicksburg over the liiie of the 
Mississippi Company and was to be delivered at Meridian to the Ala- 
bama Great Southern Railway, and was to be routed by the Queen 
& Crescent to its destination To the déclaration was attached. as 
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Exhibit C, the bill of lading. This states the rate of freight from 
Vicksburg, Miss., to Cincinnati, Ohio. It contains this clause : 

"Consigned to order of sliippers, destluatioii Cincinnati, state of Ohio. 
Notlfy American Cotton 011 Co. at Oinelnnati, state of Oliio. Ronte Q. & C. 
fby whlch is meant Queen & Crescent]. Car initiais A. C. O. X. Car No. 578. 
One tank of crude oil," etc. 

In addition, the déclaration allèges that it was an interstate shipment ; 
that it was delivered by the Mississippi Railway to the Alabama Rail- 
way at Meridian ; that, thus received, it moved from Meridian en route 
to Cincinnati, over the lines of the Alabama Railway, but said car never 
reached its point of destination, and the oil in question was lost or 
wasted en route and never delivered. The suit is brought for loss, 
damage, and injury. The amount claimed was over $3,000. Had this 
déclaration been filed in the proper District Court of the United 
States, at a glance, it would bave been seen to be a suit arising under 
a law of the United States. That law, of course, is the Carmack 
Amendment, designed to give relief to shippers in interstate commerce 
from just such injuries as the plaintiff in the state court alleged. The 
nature of the injury and the validity of the remedy is referred to in 
the opinion of the District Court in the Riverside Mills Case, 168 Fed. 
990. That is arises under the Constitution is évident. The opinion 
just quoted, holding the amendment constitutional, was questioned 
with great ability by very eminent counsel soon to become a member 
of the Suprême Court, but the validity of the amendment in ail re- 
spects was by that court upheld. 

It is true that the plaintiff in the state court in its déclaration niade 
no formai mention of the Carmack Amendment, but substantial aver- 
ments to that effect vi'ere clearly made, and this court will not, of 
course, look solely to the form, but to the substance also. Indeed, it 
is plain that, but for the Carmack Amendment, there would hâve been 
no semblance of jurisdiction in the state court. The déclaration al- 
lèges that the car of oil was delivered by the Mississippi Railway to 
the Alabama Railway, at Meridian, in good condition, and without 
exception. The Mississippi Railway was then conceded to be not at 
fault. Warren county, where the suit was brought in the state court, 
is on the western boundary of Mississippi. Meridian, where the car 
and oil were delivered in good condition to the Alabama Railway, is 
on the eastern boundary. There was obviously no local jurisdiction 
over the Alabama Railway. In the absence of the national law, the 
plaintiff then would bave been helpless. In liutchinson on Common 
Carriers, § 1347, it is declared : 

"In the case of successive lines of carriers, over ail of wliich the goods must 
pass in order to reach destination, it would not be enougli to sliow tbat the 
goods had never reached such destination, and must, therefore, hâve been 
lost or stolen somewhere upon the route ; but, nnless the flrst carrier by ex- 
press or implied eontract lias assumed responsibility for tlie wliole .l'ourney, the 
carrier by whose negligeiiC'e or omission of duty the loss lias occurred must 
be singled out, and the responsibility must be fixed upon him Ijy the proof. 
Kor in such a case could the ditticulty in fixing the responsibility where it 
properly belonged be obviated by suing ail the carriers jointly over whose 
lines it was neeessai'y for the goods to pass. For, unless it could be showu 
with which of them the fault lay, noue of them could be lield liable 
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witliout proof of a pai'tnershlp or of sonie sueli association as would make 
theiii joiiifly and severally llable for each other's faults. And the inconven- 
ieucp to tlie owner of the goods resiilting from ttiis rule is, as we liave seen, 
the priiiciiia! argument in favor of wliat is known as the doctrine of Mus- 
cbiunp's Case, and shows the Importance to the shiiiper of a throush contract 
with the fii'st carrier upon the route, where that rule does not prevail." 

But the Carmack Amendment made the first carrier assume respon- 
sibiHty. Over two years after the Riverside Mills Case was decided, 
the Suprême Court of the United States again considered this most 
salutary provision. It was in the case of Adams Express Co. v. Cron- 
inger, 226 U. S. 491, 33 Sup. Ct. 148, 57 L. Ed. 314, 44 L. R. A. 
(N. S.) 257. It held that: 

"Tlie Carmack Amendment legislated directly upon the carrier's liability for 
loss of and damage to interstate shlpments." 

In the first paragraph of the opinion, Mr. Justice Lurton, speaking 
for the court, seems to détermine the question hère at issue. He said : 

"The answer relies upon the act of Congress of June 29, 1900, heing an act 
to amend the Interstate Commerce Act of 1887, as the only régulation apirtica- 
ble to an interstate sliipment, and avers that the limitation of value, declared 
In its bill of lading, was valid and obligatory under that act. This défense 
was denied. Tlils coustltutes the fédéral question and gives this court juris- 
diction." 

This opinion is also illuminative as to the gênerai character of this 
clause of the Interstate Commerce Law. 

"The significant and dominating features of that amendment," said the 
learned Assoeiate Justice, "are tliese: First. It afflrmatively reciuires the ini- 
tial carrier to issue 'a receipt or bill of lading therefor' vvhen it receives "prop- 
erty for transportation from a point In one state to a point in anotlier.' 
Second. Sucli initial carrier is made 'liable to the lawful holder thereof for 
auy loss, damage, or in jury to sucli property caused by it.' Third. It is also 
made liable for any loss, damage or injury to such property caused by 'any 
common carrier, railroad, or transportation company to wlilch such property 
may be delivered or over whose liue or Unes such property may pass.' 
Fourth. It affirmatively déclares that 'no contract, receipt, rule or régulation 
•shall exempt such common carrier, railroad, or transportation company from 
the liability hereby imposed.' " 

It is not intended to intimate that jurisdiction of injuries of a gên- 
erai and civil nature in violation of this amendment may not be re- 
dressed in the state courts. In other words, the state courts hâve 
original jurisdiction of such issues. It has been held that where the 
action is not pénal, but civil and transitory, it might be asserted in a 
state court as well as in those of the L'nited States. Galveston, H. & 
S. A. R. Co. V. Wallace, 223 U. S. 481, 32 Sup. Ct. 205, 56 L. Ed. 
516. That was a suit against an initial carrier in an interstate ship- 
ment. It, like this, was based on a failure to deliver goods shipped 
in interstate commerce. The carrier insisted that the state court had 
no jurisdiction and that the complaint could only be made under the 
provisions of sections 8 and 9 of the Interstate Commerce Act, beforc 
the Interstate Commerce Commission, or in some District or Circuit 
Court of the United States. The Suprême Court held otherwise, and 
conceded the jurisdiction of the state court. It made, however, this 
important statement; Mr. Justice Lamar rendering the opinion: 
229 F.— 2 
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"The real question, therefore, presented by this assignment of error, is 
whether a state court may enforce a rlglit of action arisiiig under an act 
«f Congress." 

The language "arising under an act of Congress," of course, imports 
''arising under the Constitution and laws of tlie United States." There, 
then, was a récognition of the character of the right of action, which, 
as stated, was the same as in this case. But that was not a case of 
removal. While, then, the state court has original jurisdiction of a 
right of action arising under an act of Congress, such action may be 
removed to a court of the United States. In the case of Louisville 
& Kashville R. R. Co. v. Mottley, 211 U. S. 149, 29 Sup. Ct. 42, 53 
L. Ed. 126, the court declared : 

"It is the settled interprétation of tliese words, as used In tlie statute, con- 
ferring jurisdiction, that a suit arlses under the Constitution and laws of 
the United States ouly wlien the plaintifif's statement of his own cause of 
action shows tliat it is based upon those laws or that Constitution." 

It follows that, when the plaintifif's statement does show that it "is 
based upon the laws or that Constitution," jurisdiction in a court of 
the United States does exist. To détermine whether or not a case 
arises under the laws of the United States, the following cases cited 
and discussed in the very satisfactory brief of counsel for the appel- 
lants will be found additionally instructive: Tennessee v. Davis, 100 
U. S. 264. 25 L. Ed. 648; Nashville, C. & St. h. Ry. v. Taylor (C. C.) 
86 Fed. 177; Texas & Pacific Ry. v. Cox, 145 U. S. 593, 12 Sup. Ct. 
905, 36 L. Ed. 829; Seaboard Air Line Ry. v. Duvall, 225 U. S. 477, 
32 Sup. Ct. 790, 56 L. Ed. 1171; St. E., L M. & So. Ry. v. Taylor, 
Adm'r, 210 U. S. 281, 28 Sup. Ct. 616, 52 h. Ed. 1061 ; Feibelman v. 
Packard, 109 U. S. 421, 3 Sup. Ct. 289, 27 L. Ed. 984. Indeed, if 
the déclaration presenting the plaintifif's cause of action to the circuit 
court of Warren county had been filed in the District Court of the 
United States for the Western Division of the Southern District of 
Mississippi, it would hâve required no altération to obtain standing 
there, save the heading setting forth the désignation of the court 
from the action of which redress was sought. 

The formidable array of authorities cited by the learned counsel 
for the appellee in their brief merits careful attention. The Wallace 
Case, 223 U. S. 481, 32 Sup. Ct. 205, 56 E. Ed. 516, supra, has already 
been considered. Robb v. Connolly, Hl U. S. 624, 4 Sup. Ct. 544, 
28 E. Ed. 542, is also relied upon to sustain the contention of the de- 
fendant in error. That, however, was a habeas corpus case, and the 
court held that Congress had not undertaken to invest the judicial 
tribunals of the United States with exclusive jurisdiction to issue writs 
of habeas corpus, and subject to the exclusive authority of the na- 
tional goyernment, in its own courts, to détermine whether persons 
held in custody by authority of the United States were properly so 
held, the states hâve the right by their own courts or judges to in- 
quire into the grounds upon which any person within their respective 
territorial limits is restrained of his liberty, notwithstanding the illégal 
restraint may arise from a violation of the Constitution and laws of 
the United States. That ruling, while instructive, is in no sensé de- 
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cisive of the right of removal to the United States court which is pre- 
sented in this case, and was not presented in that. 

In the case of Germania Insurance Co. v. Wisconsin, 119 U. S. 
473, 7 Sup. Ct. 260, 30 h. Ed. 461, cited by appellee, the true issue 
was whether or not a certain person was an agent of a nonresident 
insurance company ; that is to say, a case in whicli the state itself was 
a party, attempting to enforce statutory penaUies on the company for 
doing business in the state without complying with the laws. Obvi- 
ously that did not présent a question arising under fédéral law. 

Ames V. Kansas ex rel. Johnson, Atty. Gen., et al., 111 U. S. 449, 
4 Sup. Ct. 437, 28 L. Ed. 482, also cited, was a proceeding in the 
nature of quo warrante, instituted by a state in its own courts to try 
the right of a corporation to exercise corporate powers within the ter- 
ritorial hmits of the state; it involved also the right of removal. 
There, in a learned and extended opinion by Chief Justice AVaite, the 
action of the lower court remanding the cause was reversed. The 
décision was based largely upon ruhngs of Chief Justice ]\Iarshall in 
Osborn v. Bank of United States, 9 Wheat. 825, 6 E. Ed. 204, who de- 
clared : 

An act of Congress "is the flrst ingrédient, * * * is its origin, is that 
from which every otlier part arises." 

And upon the case of Cohens v. Virginia, 6 Wheat. 264, where on 
page 379, 5 L. Ed. 257, Chief Justice Marshall declared : 

"Tlie jurisdiction of the court, then, being extended * * * to ail cases 
arising under It, or nnder the laws of the T'nited States, it follows that those 
who would withdraw any case of this descriiitioii from that jurisdiction jmist 
sustain the exemption they claim on the spirit and true nieaning of the Con- 
stitution, which spirit and true uieaniiiK must be so apparent as to overrule 
the words which its framers liave employed." 

In the case of Starin v. New York, 115 U. S. 257, 6 Sup. Ct. 28, 
29 L. Ed. 388, upon which appellee places reliance, the question was 
whether the city of New York bas the exclusive right to establish fer- 
ries between Manhattan Island and the shore of Staten Island, on 
the Kill von Kull. This was a removal case. There Chief Justice 
Waite declared that the character of a case is determined by the ques- 
tions involved, citing Osborn v. Bank of the United States, 9 Wheat. 
825, 6 L. Ed. 204, supra. He also stated, on page 258 of 115 U. S., 
on page 31 of 6 Sup. Ct., 29 L. Ed. 388: 

"It is not pretendcd that the United States hâve in any manner attempted to 
interfère with the power of a state to grant exclusive ferry privilèges across 
public waters between places within its own jurisdiction. * * * " 

For the reason that the décision of the question involved did not 
dépend on the Constitution or laws of the United States, and for the 
further reason that there was no such separate controversy as would 
enable one of the défendants to remove the case, it was remanded. 

In Bock v. Perkins, 139 U. S. 628, 11 Sup. Ct. 677, 35 L. Ed. 314, 
et seq., also cited, a marshal of the United States was sued for tres- 
pass for seizing property in the performance of his duty. There Mr. 
Justice Harlan stated for the unanimous court : 
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"A case, therefore, depending upon the inquiry whether a marshsil or his 
deputy has rightfully executed a lawfiil preeept tUrected to the former from a 
court of the United States, is oiie ai-ishif; under the laws of the United 
States; for, as thls court has said, 'cases arising under the laws of the 
United States are such as grow out of the législation of Congress, whether 
they constitute the right or privilège, or claim or protection, or défense of tho 
party, in whole or in part, by whom they are asserted' — citing ïenn. v. Davis, 
100 U. S. 257, 25 L. Ed. G4S ; Rallroad Co. v. Miss., 102 U. S. 135, 26 L. Ed. 00." 

The right of removal was U]iheld. 

In the case of Tennessee v. Union & Planters' Bank, 152 U. S. 464, 
14 Slip. Ct. 654, 38 h- Ed. 511, it was held that the court had no ju- 
risdiction either original or by removal from a state court, as one aris- 
ing under the laws of the United States, unless that appears by the 
plaintiff's statement of his own claim. But, as stated, that does abun- 
dantly appear in the case now l)efore tlie court. 

In Devine v. Los Angeles, 202 U. S. 313, 26 Sup. Ct. 652, 50 L. 
Ed. 1046, there was a question of original jurisdiction. This was 
sought b}' allégations that the défendants' adverse claims to the sur- 
face and subterranean waters of the Los Angeles river were based on 
an erroneous construction of the treaty of Guaclalupe Hidalgo, the act 
of 1851, and certain state acts and city ordinances. Mr. Chief Jus- 
tice Fuller, for the court, said : 

"A bill in equity will not lie to dispel mère verbal assertions of ownership 
or to ad.judge state: statutes and charters unconstltutional and void. If the 
statutes and charters are uucoustitutioual, they are void and canuot constitute 
a cloud ou title." 

And f urther that : 

"Where complainant claims title to land in California under Mexlcan grants 
confinued by the Koard of Land Commissioners, as the state of California is 
not in the Une of sncli titles, a statute of that state conferring water rights 
on a city does not deprive comiilainaiits of thelr i)r<)]ierty or impair the obliga- 
tion of any coutract, as the state eau ouly coufer whatever rights in such 
waters had vested in it." 

The court also held that the jurisdiction of the fédéral question 
must appear necessarily in the statement of the plaintiff's cause of 
action, citing Third Street Ry. Co. v. Lewis, 173 U. S. 457, 19 Sup. 
Ct. 451, 43 L. Ed. 766. Since in this the déclaration of the plaintiff in 
the state court, as we hâve seen, in practical substance sets out its 
right, under the amendment to the act of Congress regulating Inter- 
state commerce, this case, while valuable in a gênerai sensé, is not par- 
ticularly illuminative as to the duty of the court in the utterly differing 
case before us. 

In Bankers' Casualty Co. v. Minnesota, 192 U. S. 373, 24 Sup. 
Ct. 325, 48 L. Ed. 484, an action was commenced in the Circuit Court 
by a citizen of one state against a railroad company, a citizen of an- 
other state, for damages for a loss of a registered mail package, 
where the plaintiff relied on principles of gênerai law apphcable to 
négligence and to the liability of défendant, if there was négligence, 
the fact that the suit involved the relations of the railroad company 
to the government did not put in controversy the construction of any 
provision of the Constitution or of any law of the United States on 
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which the recovery depended. The material facts were that tlie de- 
fendants' roadmaster entered the dépôt, imlocked the mail bag with 
a key he had unlavvfully caused to be made, abstracted the package 
of currency, and converted l'ts contents, that the room where the mail 
bag was placed was "not designed or capable of safely keeping val- 
uable articles or property," and that it was through the négligence 
of défendant and its station agent that the man gained entrance to 
the room and obtained access to the mail bag. This was a case of 
burglary, and obviously did not présent a fédéral question, and the 
court so held. 

It is true, as is plausibly contended by counsel for défendant in 
error, that in Gold Washing & Water Co. Case, 96 U. S. 203, 24 L. 
Ed. 656, and in a number of cases to sustain removal, it is said : "It 
may become necessary to give a construction to the Constitution or 
laws of the United States." But in that case, not only did Mr. Justice 
Bradley dissent, but the court, Chief Justice Waite delivering the 
opinion declared that the "décision is to be considered as conclusive 
only upon the question directly involved and decided." The learned 
justice also adds, on page 203 of 96 U. S., 24 L. Ed. 656: "The suit 
must, in part at least, arise out of a controversy between the parties 
in regard to the opération and effect of the Constitution or laws upon 
the facts involved." Now it is difficult to conceive a case brought for 
violation of the Carmack Amendment of the Interstate Commerce 
Law which does not dépend upon the opération and effect of that law. 
'j'he true rule, we think, is very properly stated in l'iack's Dillon on 
Removal of Causes, § 109, pp. 180, 181, where a fédéral question is 
defîned to be: 

"A controversy or dispute Tietween the parties, and tliat controversy must be 
not merely upon tlie question of fact, but upon tlie validity, interprétation, 
otïect, or appllcability of the law of the United States." 

[2] It is insisted with apparent earnestness by the appellee that no 
cause is removable vi'here the law involved bas once been decided, 
construed, and settled by the Suprême Court of the United States, and 
the Riverside Mills Case, 219 U. S. 186, 31 Sup. Ct. 164, 55 L. Ed. 
167, 31 L. R. A. (N.. S.) 7, is referred, to as having construed and 
settled the Carmack Amendment. Since, however, the law relating 
to removal of causes because of a fédéral question is precisely the 
same as that upon which the original jurisdiction of the fédéral court 
because of such question dépends, this contention, if meritorious, would 
seem to destroy the original jurisdiction and the right of removal as 
well. To State it otherwise, because the law has been defînitely set- 
tled by the highest authority, if the learned counsel for défendant in 
error are correct in this proposition, it can no longer be utilized, ex- 
cept perhaps in a state court. We find it difficult to assent to reasoning 
which evolves this conclusion. 

Nor has the Riverside Mills Case conclusively settled ail construc- 
tion and interprétation of the Carmack Amendment. This is made 
évident by the case of Adams Express Co. v. Croninger, already quot- 
ed, and other cases. Vide St. L. S. W. Ry. v. Alexander, 227 U. S. 
218, 33 Sup. Ct. 245, i7 L. Ed. 486, Ann. Cas. 1915B, 77; Kansas 
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City Southern Ry. v. Cari, 227 U. ,S. 639, 33 Snp. Ct. 391, 57 h. Ed. 
683 ; Norfolk & West. Ry. v. Dixie Tobacco Co., 228 U. S. 593, 33 
Sup. Ct. 609, 57 L. Ed. 980. It may be safely conceded that, if courts 
and litigants always observed and maintained absolute déférence to 
settled law, this contention might hâve greater force. We hâve as 
yet, however, not attained that perfectability of which Plato dreamed 
in the Gardens of the Academy ; and, however ample may hâve been 
the construction and interprétation of the law by the Suprême Court, 
its "effect and applicability" to the facts of each case, it being a law 
of the United States, will open the courts of the United States to 
those who seek the remédies which it affords, and as well to those 
who would make défense to averments of wrong and injury, which 
it authorizes such courts to hear. 

In vîew of ail of the authorities cited, and others which might be 
cited, we conclude, in the apposite language of Mr. Justice Bradlev, 
in Provident Savings Society v. Ford, 114 U. S. 642, S Sup. Ct. 1104, 
29 h. Ed. 261. quoted by Judge Maxey in Clark v. So. Pac. Ry. (C. 
C.) 175 Fed. 122 : 

TJiis suit "is pervaded from its origin to its close by United States law and 
United States authority." 

After that careful considération which the importance of the con- 
troversy deserves, the court is clearly of the opinion that the right 
of removal exists and should be upheld. 

[3] The remaining question is: Was the application for injunc- 
tion or temporary restraining order in the District Court appropriate? 
This question was early presented to the Suprême Court of the United 
States. In French, Trustée, v. Hay, 22 Wall. 250, note, 22 L. Ed. 857, 
the power of injunction was exercised to prevent a party whose case 
had been removed to a United States court from pursuing his remedy 
even in a state court of another state. There, too, the complainant 
relied upon a transcript of the record, as in this case. Said Mr. Jus- 
tice Swayne, for the unanimous court: 

"This blll Is not an original one. It is auxiliary and dépendent In Its 
thai'aeter, as nnieh so as if it were a bill of revlew. Tiie court, liaving jurls- 
diction in personam, had power to require the défendant to do or to refrain 
from doing anything beyond the limits of its territorial jurisdiction which it 
might hâve required to be done or omitted witliin the limits of sucli territory. 
Ilaving the possession and jurisdiction of the case, that jurisdiction embraced 
everythin.g in the case, and every question arising which could be deterniined 
in it until it reaehed Its termination and the jurisdiction was exhausted. 
\\'hile the jurisdiction lasted it was exclusive, and could not be trenehed 
upon by any other tribunal. The court below might, upon a cross-bill, and 
perhiiiis upon motion, huve glven the relief which >vas glven by the interlocu- 
tory !Uid the final decree in the case before us. IC it could not be glven In 
this case, the resuit would hâve shown the existence of a great defect in oui- 
fédéral jurisprudence, and b.ave beeu a reproach upon the administration of 
justice. ' * * * The prohibition in tlie Judiciary Act agalnst the granting 
of injiijicdons by the courts of the United States touching proceediugs in 
tue Ktate courts bas no application liere." 

This case was reaffirmed in Dietsch v. Huidekoper, 103 U. S. 494, 
26 i,, lîd. 497. More distinctly conclusive is Madisonville Traction 
Co. V. St. Bernard Mining Co., 196 U. S. 239, 25 Sup. Ct. 251, 49 E. 
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Ed. 462. There Mr. Justice Harlan delivered the opinion of the court, 
and with his accustomed care cited the authorities. Said this learned 
jurist, in part: 

"Certain principles, relating to the removal of cases, hâve been settled by 
former adjudications. They are: (1) If a case be a removable one, that is, 
if the suit, in its nature, be one of which the Circuit Court could rightfully 
take jurlsdiction, then upon the filing of a pétition for removal, in due time, 
with a sufficient bond, the case is, in law, removed, and the state court in 
vi'lilch it is pending will lose jurisdlction to proceed further, and ail subsé- 
quent proceedings in that court will be void. * * * (2) After the présen- 
tation of a sufficient pétition and bond to the state court in a removal case, it 
is compétent for the Circuit Court, by a proceeding ancillary in its nature — 
without violating section 720 of the Revised Statutes, forbidding a court of 
the United States from enjolning proceedings in a state court — to restrain the 
party against whom a cause bas been legally removed from taking further 
steps in the state court. French, Trustée, v. Hay, 22 Wall. 238 [22 L. Ed. 854] ; 
Dietsch v. Huidekoper, 103 U. S. 494 [26 I.. Ed. 497] ; Moran v. Stnrges, 154 IT. 
S. 256 [14 Sup. et. 1019, 38 L. Ed. 981]. See also, Sargent v. Helton, 115 V. 
S. 348 [6 Sup. et. 78, 29 L. Ed. 412] ; Ilarkrader v. AVadley, 172 U. S. 148 [10 
Sup. et. 119, 43 L. Ed. 399] ; Gates v. Bucki, 53 Fed. 961 [4 C. 0. A. 116] ; Texas 
& Pacific Ry. v. Kutenian, 54 Fed. 547 [4 C. C. A. 503] ; In re Whitelaw [D. C] 
71 Fed. 7;i3 ; Iron Mountain liy. v. Meniphis, 06 Fed. 114 [37 C. C. A. 410] ; 
James v. Central Trust Co., 98 Fed. 489 [39 C. C. A. 126]." 

In view of thèse considérations, we hold that the case was remov- 
able; that the application for restraining order, or temporary injunc- 
tion was appropriate and justified, and should hâve been granted ; 
and that the judgment of the District Court denying the same should 
be reversed. It is so ordered. 
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AMERICAN PIANO CO. v. KNABE BROS. CO. 

(Circuit Court of Appeals, Sixth Circuit. February 11, 1916.) 

Nos. 2673, 2674. 

1. Tbade-Marks akd Tbade-Nambs iê=>79 — Suits for Injunctions — Préma- 

turé SUITS. 

Where défendant, liaving a corporate name somewhat similar to trade- 
marks and trade-names acquired by plaintiff, was arranging to put ont 
a piano bearing its corporate name upon its fall-board and with an in- 
sufhcient warning notice to purchasers, plaintiff was not bound to wait 
until defendant's piano was actually on the market before flling a biU for 
an injunction. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 80, 90 ; Dec. Dig. ©=79.] 

2. Trahe-Marks and Trade-Names i®=>85 — SniTS for Injunction — Défenses 

— Misbepresehtation by Plaintiff. 

From 1837 to 1908 "William Knabe, and later his sons and a son-in-law, 
under the name of "Wm. Knabe & Co.," and still later a corporation 
organized by the sons and the chlldren of one of them, known as the 
"Wm. Knabe & Co. Mfg. Cb.," manufactured plane* in Baltimore known 
to the trade as "Knabe" pianos, or "Wm. Knabe & Co." pianos, and in 
1905 thèse names were registered as trade-marks. In 1908 grandsons 
of the founder of the business, whose names were Knabe, and who were 

ÊssFor other cases see same topic & KBY-NUMBER in an Key-Numbered Digests & Indexes 
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then In eontrol of the corporation, assisted In consolldatlng It wlth other 
piano coinpanies to form the plaintiff company, and the Knabe Co. trans- 
feired to plaintiff ail of Its assets, Including its good will, trade-marks, 
and trade-names. Later the grandsons severed their connection wltli 
plaintiff and organlzed the défendant corporation, known as the "Knabe 
Bros. Co.," which engaged In the manufacture of pianos in or near Cin- 
cinnati. On the fall-board appeared the corporate name, without further 
désignation, and on the cheek-block, at the left of the bass scale, a notice 
was promlnently displayed, stating that such company's product must 
Bot be confused wlth the Wm. Knabe & Co. piano of Baltimore, manu- 
fa ctured by plaintiff, and that Its managing officers were grandsons of 
the original William Knabe, and former olticers of Wm. Knabe & Co. 
Ileld; that the fact that plaintiff had eontinued to advertlse the connec- 
tion of the grandsons wlth the manufacture of plaintiff's pianos, after 
their connection wlth It had ceased, was not ground for denying i)laintiff 
injunctive relief, where the offending publications were promptly discon- 
tinued when complained of, and no déception was intended. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dîg. § 94; Dec. Dig. .^=585.] 

3. Trade-Makks and Tbade-Names ®=385 — Suits fob Injunction — Défenses 

— MiSESPBESENTATION BY PLAIHTIFF. 

That plaintiff sold pianos other than Knabp pianos as bearing the 
Knabe guaranty was not ground for the déniai of injunctive relief, where 
it was not clear that the "Knabe guaranty" was anythlng more than a 
guaranty of quality. 

[Ed. Note. — ^For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 91; Dec. Dig. <®=385.] 

4. Teade-Makks and Tbade-Names <S=85 — Suits fob Injunction — Défenses 

miskpkesentation by plaintiff. 

In view of the conveyance to plaintiff of the trade-marks and good will 
of its predecessors, the putting ont of Knabe pianos under the name of 
"Wm. Knabe & Co.," without disclosing that plaintiff was only the suc- 
cessor to Wm. linabe & Co., did not deprive it of its right to protect the 
name against infringement. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 04; Dec. Dig. ®=85.] 

5. ïbade-Maeks and Tbade-Names <S=>73 — Right to Use Own Name. 

Where the sale of the Knabe Co.'s assets and good will did not, in ternis, 
restrict the right of the grandsoûs to manufacture and sell pianos, plain- 
tiff did not, under the common law or under the registration of its 
trade-mark, hâve any exclusive right to the use of the name "Knabe," 
and the grandsons had a perfect right to employ their name in the business 
of manufacturing and selling pianos, either as indlviduals or in the 
name of the corporation of which they were the actual managers and 
operators, provided they did not invade the good will of plaintiff's business 
and employ trade-marks and trade-names adopted by plaintiff. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 84 ; Dea Dig. <S=373.] 

6. Tkadb-Maeks and Tbade-Names ®=»74 — Refeeence to Pbevious Connec- 

tion WITH ANOTHEB. 

Défendant had the right to advertlse and make the most, by legltlmate 
means, of the former connection on the part of its managing officers, and 
their familiarity, with the manufacture of pianos, and even of Knabe 
pianos, provided they took reasonable précautions to make it clearly 
appear that the goods sold by it were Its own goods and of its own make, 
and not those of plaintiff or of its predecessors. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 85; Dec. Dig. <S=>74.] 

■ ■■ ■ I II .i.. .1-1 1..-^ — I- -...i.i.i. ^. 

Ê==3Fûr other cases see same topic & KEY-NUMBER in rU Key-Nuiiibered Digests & Indexe» 
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7. Teade-Marks and Trade-Names <S=>73 — Use of Similar Names. 

Défendant had no rif;ht to advertise its pianos as "Knabe's," iis the un- 
quallfled use of the word would naturally suggest origin of iiiainifaeture. 

|Ed. Note. — For other cases, see Ïrade-Marks and Trade-Names, Cent. 
Dig. § 84 ; Dec. Dig. (S=>73.] 

8. Tka de-Marks and Trade-Names <©=»73 — Use of Similah Names. 

The mère use, with or without the place of manufacture, of defendant's 
corporate name on its pianos, was not enough to distingiiish them from 
phiintiff's pianos, even though script type, instead of old P^nglish used in 
plaintiff's trade-marlc "Wm. Knalie & Ce," was used, as tlie ultimate pur- 
chaser of only ordinary information is the one to be coiisidered, and pre- 
sumably the gênerai public is unfaniiliar with the place of manufacture of 
the Wm. Knalie & Co. pianos or the précise form of its manufacturer's 
names; and hence the court was justifled in requiring thut there be 
plaeed on the outside of the piano a further warning notice than that glven 
by the name and address on the fall-board. 

[Ed. Note. — For other cases, see Trade-ilarks and Trade-Names, Cent. 
Dig. § 84 ; Dec. Dig. €=>73.] 

9. Tkade-Marks and Trade-Names <S=73 — Use of Similar Names. 

The court erred in requiring défendant to place Its corporate name and 
a warning notice on a métal jilate on the fall-board with finely inscribed 
lines, instead of the plain and univorsally used letteriiig, as this would 
directly and unnecessarily tend to discrédit the regularity of defendant's 
product. 

\Va1. Note. — For other cases, see Trade-Murks and Trade-Names, Cent. 
Dig. § 84 ; Dec. Dig. <3=ï73.] 

10. Trade-Mabks and Trade-Names ©::^73 — Use of Similar Names. 

Where the name "Knabe" had couie to indicate botli origin and quality, 
the court erred in requiring the warinng notice to state that defendant's 
piano was not a "Knai)e," or an "original Knabe," as défendant was tiiere- 
by required to discUiim the Knabe quality, as well as an implled origin of 
manufacture in plaintiff or its iiredecessors. 

|Kd. Note. — For other cases, see Trade-ilarks and Trade-Names, Cent. 
Dig. § 84 ; Dec. Dig. <©=>73.J 

11. Trade-Marks and Trade-Names <S==>7.3 — Use of SuriLAR Names. 

Défendant was entitled to use its corporate name as manufacturer upon 
the tall-boards of its pianos, 

|Ed. Note. — For other <'ases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 84 ; Dec. Dig. <S^Tô.\ 

12. Trade-Marks and Tkade-Names <©=37.'i — Use of Similar Names. 

Where no suthcient warning notice couhl be put on the fall-hoards with- 
out substantinlly mutilating and thereby unduly discrediting defendant's 
pianos, it was not imperatively necessaiy tlmt such notice should immc- 
diately follow the manufacturer's name, and, though such name api)eared 
upon tlie fall-board, a proper notice pennanently attached to the clieek- 
block, in blacli upon a wliite ground, in letters readily legible, would 
sufficiently iirotect plaintift's riglits in connection with a notice required 
to be displayed in salesrooms and inserted in advertiseinents. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 84 ; Dec. Dig. <S=>73.J 

13. Trade-Marks and Trade-Names <Sî=>7-3 — Use of Similar Names. 

The notice originally used by défendant was not a sufflclent warning, 
as it did not show that the piano was not the product of the original 
manufacturers of Knabe pianos, and plaintifC was entitled to such a 
notice ; and lience a notice should be re<piired, stating that the piano 
was not made by Wm. Knabe & ('o., of Baltimore, the original manufac- 
turer of Knabe pianos, nor by Wm. Knabe & Co. Mfg. Go., nor by plaintifC, 
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successors of Wm. Knabe & Co., that the Knabe Bros. Co., maker of 
the piano, had no connection wltli those companles, and that its manag- 
ing ofticers were grandsons of the original Knabe, and former officers of 
the Knabe Co. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Kames, Cent. 
Dig. § 84 ; Dec. Dig. <S=>73.] 

14. Trade-Marks and Trade-Names <g=>73 — UxrAiB Compétition — -Dispar- 

AGEMENT OF AnOTIIEE'S GOODS. 

Défendant had a rlgbt to advertlse and represent its pianos as the 
only pianos made by a Knabe, or by a living Knabe, so long as snch repré- 
sentation was true, provided it made it clearly appear that it and its 
officers had no connection, by succession, inlieritance, or otherwise, with 
the business of the original manufacturers of the Knabe piano or the 
successors of those original manufacturers. 

lEd. Note. — For other cases, see Trade-Marks and Trade-Nanies, Cent. 
Dig. § 84 ; Dec. Dig. <2='73.] 

15. Trade-Marks and Teade-Names ®=73 — Use of Simit.ab Nambs. 

It was error to enjoin défendant from representing or advertlsing that 
its pianos were Knabe pianos, and the injuuction should be so llmited as 
to permit the assertion of a elalm that its pianos had the quality of 
Knabe pianos, provided there was such an uumistakable disclaiuicr as 
to origin of manufacture as to preclude confusion. 

[13d. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 84 ; Dec. Dig. ©=73.] 

16. Tkade-Marks and Tkade-Names <S=>73 — Use of Similar Names. 

Défendant in this case is required to insert conspicuously in its circulars, 
catalogues, and advertisements, and to frame and keep in display uiion 
Its pianos, in salesrooms in which they were offered for sale, a notice 
stating in brief form the history of the Knabe business, the former con- 
nection tlierewith of defendant's orgnnizers, the severanee of tbeir 
connection therewith, the organisation of défendant, the distinction in 
name between the two pianos, and the lack of any connection between de- 
fendant's and plaiutllï's làanos. 

[l'jd. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 84 ; Dec. Dig. <S=>73.] 

Cross-Appeals from the District Court of tlie United States for the 
Southern District of Ohio ; Howard C. HoUister, Judge. 

Suit by the American Piano Company against the Knabe Bros. Com- 
pany. From the decree, défendant appeals, and plaintiiï cross-appeals. 
Modified. 

Kramer & Bettman, of Cincinnati, Ohio (Gilbert Bettman, and John 
D. Ellis, both of Cincinnati, Ohio, of counsel), for appehant and cross- 
appellee. 

Harmon, Colston, Goldsmith & Hoadly, of Cincinnati, Ohio, and 
Masten & Nichols, of New York City, for appellee and cross-appellant. 

Before KNAPPEN and DENISON, Circuit Judges, and CEARKE, 
District Judge. 

KNAPPEN, Circuit Judge. The case is hère on appeal and cross- 
appeal, respectively, from a final decree upon pleadings and proofs 
in a suit brought by the American Piano Company against the Knabe 
Bros. Company for infringement of trade-mark and for unfair com- 
pétition. 

«=»For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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William Knabe began the manufacture of pianos at Baltimore, Md., 
in 1837, continuing therein until his death in 1864, doing business for 
the most of that period in the name of Wm. Knabe & Co. Upon his 
death, his sons Ernst and William II, together with his son-in-law 
(Keidel), succeeded to the business, carrying it on in the same firm 
name until 1889, when the business was incorporated as "Wm. Knabe 
& Co. Manufacturing Company of Baltimore City," with a capital stock 
of $1,000,000; Ernst Knabe being président until his death in 1894. 
Ernst's two sons, Ernst, Jr., and William III, entered the business 
when respectively 17 years of âge, serving a thorough apprenticeship 
in the manufacture of pianos and every part thereof, and acquiring 
expérience, skill, éducation, and training in such manufacture accord- 
ing to the Knabe standards and traditions. Upon the death of Ernst 
Knabe, Sr., his two sons named succeeded to his interest and became 
directors and officers ; Keidel being manager. In 1898 Keidel sold 
out his interest to Ernst, Jr., and William III, who thereupon became 
the owners of substantially ail the capital stock of the corporation and 
its active managers, being also président and vice président, respec- 
tively. In 1905 the Wm. Knabe & Co. Manufacturing Company reg- 
istered, under the law of 1905 (Act Eeb. 20, 1905, c. 592, 33 Stat. pt. 1, 
p. 724), three trade-marks, one upon the word "Knabe" alone, another 
upon that word in design, the third upon the name "Wm. Knabe & 
Co." in old English type. The pianos made by Wm. Knabe & Co. 
and the Wm. Knabe & Co. Manufacturing Company hâve generally 
been known to the trade either as "Wm. Knabe & Co." pianos or as 
"Knabe" pianos, usually, at least, bearing the name "Wm. Knabe & 
Co." on the f all-board. The Knabe piano has always been a high-class 
instrument. 

In 1908 the American Piano Company was organized by way of 
consolidation of the Wm. Knabe & Co. Manufacturing Company, 
Chickering & Sons, and the Foster-Armstrong Company ; the Consoli- 
dated Company acquiring ail the capital stock of the Knabe Company 
(paying therefor in stock of the American Piano Company) and the 
Knabe Company conveying to the American Piano Company ail its as- 
sets (with certain immaterial exceptions), expressly including good will, 
trade-marks, and trade-names. Ernst Knabe, Jr., and William Knabe 
III were active spirits in the formation of the American Piano Com- 
pany, and upon its organization became actively connected with the 
management of its business, becoming directors and respectively prés- 
ident and vice président. In 1910, as a resuit of disagreements and lit- 
igation, the two Knabes retired from the American Piano Com- 
pany, having parted with ail their stock therein. In 1911, through the 
aid of their friends, they organized, under the laws of Ohio, a corpo- 
ration known as the "Knabe Bros. Company," acquiring the capital 
stock, plant, and properties of the Smith & Nixon Piano Company 
at Norwood, Ohio (Ernst Knabe moving to Cincinnati from Baltimore), 
and proceeded to manufacture, not only the Smith & Nixon piano, 
under that name, but also the piano hère in question. The latter piano, 
as first manufactured, bore upon its fall-board the words "Knabe 
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Bros. Co., Cincinnati" (without other désignation), and upon the cheelc- 
block, at the left of tine bass scale, the following prominently displayed 
notice : 

"NOTICE. 

"Our produet mnst not be coiifusod wlth the Wm. Knabe & Co. piano oi 
Baltimore, now niaïuifaetured ti.v tlie American l'iano Co. 

"The inanagins ofticei-s of tliis Company are Erust .T. Knabe, Jr., and Wni. 
Knabe III, grandsons of the original Wm. Knabe and formerly officers of Wm. 
Knabe & Co. of Baltimore. 

"This piano is absolutely jiuaranteed as to \vorl;maii8liip and niaterial 

and lias been inspeeted personally by " (blank.s being left for signature, 

date and number). 

Thereupon the American Piano Company filed its bill to restrain 
the Knabe Bros. Company from nsing the word "Knabe" as a part of 
its corporate name in manufacturing, selling, or deahng in pianos, or 
using upon its pianos any name or mark in which the word "Knabe" 
appears, or of which it forms a part, and from using that word, either 
_ alone or with other words, in circulars, catalogues, letter heads, adver- 
tisements, labels, or otherwise, in connection with the manufacture, 
sale, or hire of pianos; also from holding ont defendant's pianos as 
"Knabe pianos." By cross-bill défendant sought to restrain plaintiff 
from certain alleged unfair misrepresentations. 

A preliminary injunction was issued restraining défendant from 
placing upon its fall-boards the marking before refcrred to, and per- 
mitting only in place thereof the use of a metallic plate, which as 
finally approved by the court was less than three inches long and about 
one inch wide, bearing the following engravcd inscription : 

"The Knabe Brcs. Company. TUis piano is not an original 'Knabe,' but is 
niade under the supervision of E. J. and Wm. Knabe 111, graiidsous of the 
original Wnj. Knabe 1." 

Plaintiff was at the same time, on defendant's application, en- 
joined from publishing statements that the Knabes of the présent 
génération are still making the Wm. Knabe pianos, or are connected 
with that Company, or that Ernst Knabe, Jr., or Wm. Knabe 111 hâve 
any connection with the American Piano Company. Thereafter, dur- 
ing the pendency of suit, défendant ttsed upon its fall-boards only the 
metallic plate permitted by the court's order, discontinuing the use 
of the chcek-block notice. The final decree niade no change respecting 
the markings permitted upon the fall-boards or the exterior of the 
pianos, except that the word "original" was to be omitted ; the plate 
thus containmg the statement "This piano is not a Knabe." Défendant 
was also perpetiially cnjoined from rcprescnting by advertisement or 
otherwise that its pianos are the only pianos made by a Knabe or 
by a living Knabe,^ or that complainant's pianos are not Knabe pianos 
in fact, but only in name; also from representing by advertisement 
or otherwise that any part of complainant's business has been moved 

1 In faft the two Knabes mentioned seeui to be the only living Knabes 
engaged in the jiiano business; Cliarles Keidel, a grandsou of Wm. Knabe I, 
was for a time connected with the American l'iano Co., but died during the 
peudeucy of this suit. 
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to Norwood or Cincinnati, or that défendant, or either or both of 
t.he Knabes mentioned, succeeded to the business conchicted by com- 
plainant's Knabe f actory ; also from in any manner attempting to in- 
jure the good will and réputation of complainant or of the Wm. 
Knabe & Co. Manuf acturing Company, as well as from doing anything 
which would lead the public to beheve that defendant's pianos are 
Knabe pianos. The final injunction imposed restraint upon plaintifiE 
substantially as did the temporary injunction. 

[1] Défendant not only complains of the extent of the relief 
granted plaintiff, but asks that the bill be dismissed. Apart from the 
meritorious question whether défendant bas invaded plaintifï's rights, 
the dismissal asked does not rest upon meritorious grounds. True, 
the bill was filed before defendant's pianos were actually upon the 
market; but défendant was arranging to put out a piano bearing its 
corporate name upon its fall-board and with the warning notices 
stated. Assuming for the présent that the warning intended to be em- 
ployed was insufficient, plaintiff was not bound to wait until the piano 
was actually on the market. 

[2-4] But plaintiff is charged with coming into court with unclean 
hands: (1) By continuing to advertise by signs, catalogues, and oth- 
erwise the connection of Ernst, Jr., and William III with the manu- 
facture of plaintiff's Knabe pianos after their connection with the 
plaintiff company had ceased; (2) by advertising "club sales" of pianos 
not in fact Knabe pianos as bearing the Knabe guaranty; and (3) in 
deceiving the public by selling pianos under the Knabe name without 
disclosing the plaintiff's successorship to Wm. Knabe & Co. It ap- 
pears, however, that the offending publications were promptly dis- 
continued when complained of, and we are not convinced that décep- 
tion in that regard was intended. As to the second point: Plaintiff 
sold other pianos besides the Knabe, including some taken in exchange, 
and it is not clear that the "Knabe guaranty" meant in the case in 
question that the pianos were sold as Knabe pianos, or went beyond 
the guaranty of quality. Respecting the third point: In view of the 
conveyance to plaintiff of the name, trade-marks, and good will of its 
predecessors, a putting out of Knabe pianos under the name of "Wm. 
Knabe & Co." did not, in our opinion deprive plaintiff of the right 
to protect the name against infringement, îlerring v. Hall, 208 U. S. 
554, 557, 558, 28 Sup. Ct. 350, 52 h. Ed. 616; Chickering v. Chick- 
ering (C. C. A. 7> 215 Fed. 490, 499, 500, C. C. A. . 

[5-8] Coming to the meritorious question: By the sale of the Wm. 
Knabe & Co. Manufacturing Company's assets and good will, the 
right of Ernst Knabe, Jr., and William Knabe III, to manufacture 
and sell pianos was in no way restricted in terms. Subject to the lim- 
itation hereafter stated, they thus had a perfect right, on severing 
their connection with the plaintiff company, to employ their own names 
in the business of manufacturing and selling pianos, either as indi- 
viduals or in the name of the corporation of which they were the 
active managers and operators, and which in a proper sensé repre- 
sented their personal business. They had, however, no right to em- 
ploy the trade-marks and trade-names which plaintiff' had obtained 
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under the purchase of the Knabe Manufacturing Company's assets, 
or to invade the good will of that business. But by virtue neither of 
the common law nor of the registration under the statute of 1905 
did plaintiff, as successor to Wm. Knabe & Co. or otherwise, obtain 
the exclusive right to the use of the name Knabe as a part of the cor- 
porate name in which the business was done. Howe Scale Co. v. 
Wyckoff, 198 U. S. 118, 134, 25 Sup. Ct. 609, 49 L. Ed. 972, and fol- 
lowing; Donnell v. Herring, 208 U. S. 267, 272-278, 28 Sup. Ct. 288, 
52 L. Ed. 481, and following; Herring v. Hall, supra; Davids Co. v. 
Davids, 233 U. S. 462, 470, 34 Sup, Ct. 648, 58 L. Ed. 1046; Hall v. 
Herring (C. C. A. 6) 146 Fed. 37, 40, 76 C. C. A. 495, 14 L. R. A._(N. 
S.) 1182. and following; Stix, Etc., Dry Goods Co. v. Amer. Piano 
Co. (C. C. A. 8) 211 Fed. 271, 274, 127 C. C. A. 639; Nashville Svrup 
Co. V. Coca-Cola Co. (C. C. A. 6) 215 Fed. 527, 132 C. C. A. 39, Ànn. 
Cas. 1915B, 358. 

Défendant had further the right to advertise and make the most, by 
legitimate means, of the former connection on the part of its manag- 
ing officers and their familiarity with the manufacture of pianos, and 
even of Knabe pianos, and to get the benefit of such legitimate pres- 
tige as was afïorded thereby. This right, however, to employ the f am- 
ily name of thèse Knabes in connection with their own business was 
subject to this stringent limitation; the name could be employed only 
upon condition that reasonable précaution be taken to make it clearly 
appear that the goods were defendant's own goods and of its own 
make, and not those of plaintiff or its predecessors. If défendant 
did not employ plaintiff's trade-marks or trade-names, and in connec- 
tion with the use of its own corporate name took such steps as to 
make clear the actual origin of the goods and to prevent misunder- 
standing and confusion with plaintiff's goods, défendant has not in- 
fringed plaintiff's rights so far as the mère putting out of pianos is 
concerned; otherwise, plaintiff's rights hâve been invaded. Défend- 
ant, of course, had no right to use the trade-name of "Knabe," or 
"Wm. Knabe & Co." (indeed, défendant disclaims such right), for 
the use of those names would naturally and directly tend at least to 
create confusion as to the origin of the goods. Nor has défendant 
the right to advertise its pianos as Knabe's, for the unquahfîed use of 
that word naturally suggests origin of manufacture. It is also clear 
that the mère use, either with or without the place of manufacture, 
of the name Knabe Bros. Company is not enough to distinguish de- 
fendant's goods from plaintiff's, for the gênerai public is presumably 
unfamiliar with the place of manufacture of the Wm. Knabe & Co. 
pianos or the précise form of the manufacturer's name. The name 
"Knabe" is the impressive feature; and while dealers are presumably 
in little, if any, danger of being misled by the use of defendant's name 
without other warning, the ultimate purchaser of only ordinary in- 
formation is the one to be considered. De Voe Snuff Co. v. Wolff 
(C. C. A. 6) 206 Fed. 420, 424, 124 C. C. A. 302, and cases there 
cited. It is also clear that defendant's use of script type (instead of 
the use of the old English of the trade-mark "W^m. Knabe & Co.") 
does not sufficiently distinguish. 
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[9,10] While there was on the inside of the piano a notice that 
défendant had no connection with the Wm. Knabe Company or with 
plaintiff, we hâve no assurance that prospective purchasers would 
necessarily see or be attracted by this notice. The court was thus 
clearly justified in requiring that there be placed on the outside of 
the piano further warning notice than given by defendant's name 
and address on the fall-board. But we think the adoption of the 
métal plate as such a warning notice exceeded what was proper and 
necessary. The fact that défendant used on its pianos its own cor- 
porate name (containing the name "Knabe") required it to explain, but 
not to apologize; and we think the use of the métal plate with its 
finely inscribed lines, instead of the plain and universally used let- 
tering upon the fall-board, directly and unnecessarily tended to dis- 
crédit the regularity of defendant's product. We also think the state- 
ment that the piano is "not an original Knabe," or "not a Knabe," is 
unjustified; for thereby défendant was made to disclaim that the 
Knabe quality resided in its piano, and it fairly appears that the name 
"Knabe" bas come to indicate both origin and quality. Défendant 
was bound to disclaim an impHed origin of manufacture in plaintiff 
or its predecessors ; it was not bound to disclaim such quality in its 
product. 

[11-13] We think défendant entitled to use its corporate name as 
manufacturer upon the fall-boards of its pianos. The question is : 
How can plaintiff in such case be adequately protected by warning 
notice? It is manifestly impossible to put a sufficient notice on the 
fall-boards without substantially mutilating and so unduly discredit- 
ing the pianos. There is no imperative requirement that the notice 
immediately follow the use of the manufacturer's corporate name. 
The rule, as variously stated, is that défendant must accompany the 
use of its name "with the explanation" (Merriam v. Saalfîeld, 198 Fed. 
at page 375, 117 C. C. A. 245); it must "unmistakably inform" the 
public that the article of its production (Singer v. [une, 163 U. S. at 
page 20O, 16 Sup. Ct. 1002, 41 L. Ed. 118); it must so distinguish 
that "no one with the exercise of ordinarv care can mistake" (Sax- 
lehner v. Eisner, 179 U. S. at page 41, 2rSup. Ct. 7, 45 L. Ed. 60); 
it must give "the antidote with the bane" (Herring v. Hall, 208 U. 
S. at page 559, 28 Sup. Ct. 350, 52 L. Ed. 616) ; it must be "clearly 
made to appear" that the goods were defendant's, and not those of 
plaintiiï or its predecessors (Davids v. Davids, 233 U. S- at page 
471, 34 Sup. Ct. 648, 58 L. Ed. 1046) ; the name cannot be used "with- 
out also giving information to the public" that it is not the business 
formerly carried on by Wm. Knabe & Co. (liall v. Herring, 146 Fed. 
at pages 37, 44, 76 C. C. A. 495, 14 E. R. A. [N. S.] 1182); in other 
words, the means adopted must be adéquate to fully prevent confusion. 
True, in the Waterman Pen Case, 235 U._ S. 93, 94, 35 Sup. Ct. 91, 59 
L. Ed. 142, the warning notice was required to be "juxtaposed" with 
the name of the manufacturer (and see Waterman v. Drug Co. [C. C. 
A. 6] 202 Fed. at page 169, 120 C. C. A. 455) ; but in the case of a pen 
a warning notice unless immediately juxtaposed would be inoperative. 

A piano, however, présents différent considérations ; its purchase is 
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a substantial one, and a prospective purchaser usually looks pretty 
carefully before buying. We see no reason to doubt that a completely 
effective warning against confusion as to origin would be furnislied 
by a proper notice permanently attached to the cheek-block, in black 
upon a wliite ground, in letters readily legible, in connection with the 
modification of the fall-board inscription hereafter provided and 
the display of the notice we shall later speak of, and which we print 
in the margin of this opinion. It seems inconceivable that any pro- 
spective buyer woukl fail to see and rea<l a notice se prominently 
displayed on the cheek-block. We think, hovv'ever, the notice used 
by défendant, before the adoption of the métal plate on the fall-board, 
was an insufficient warning. It did not distinctly show that the piano 
was not the product of the original manufactiirers of Knabe pianos, 
and such notice we think plaintiff entitled to. The inscription upon 
the fall-board should be in substantially the words "Made by Knabe 
Bros. Co., Cincinnati." The cheek-block notice should be without or- 
namentation, and in plain, legible letters, as large as in defendant's 
first manufacture, and in substantially the f oUowing f orm : 

"NOTICE. 

"Tliis piano Is not made by Wm. Kiialie & Co. of Baltimore, wlio were the 
original nianufaeturers of tlie Knabe pianos, nor by tlie Wm. Knabe & Co. 
5IfS. (^o., nor by tlie American l'iano Co., Huccessors of Wm. Knabe & Co. 
The Knabe Bros. Co. (niaker of tliis piano) is not the siiecessor of and has 
no connection with either of those three compniiies. 

"Tlie manasiiiK oHieei's of tlie Kuabe Bros. Co. are Ernst J. Knabe, Jr., and 
William Knabe III, ^randsons of the original Wm. Kuabe, and formerly 
oîlicers of tlie Wm. Knabe & Co. Mfg. Co. of Baltimore." 

There may be added, if desired, the guaranty and statement of 
inspection, as in the original cheek-block notice. Counsel will be 
heard upon the précise language of the notice in connection with the 
settling of the form of mandate. No markings upon the piano should 
be required, other than the fall-board and cheek-block inscriptions 
referred to, in connection with those already used on the interior of 
the piano. 

We are awarc that in Chickering v. Chickering, 2L5 Fed. 490, 

C. C. A. , the Circuit Court of Appeals of the Seventh Circuit 

practically required défendant to use on its fall-board a new name for 
the piano. fJut the Chickering Case differs materially from the in- 
stant case ; there the défendants were only remotely related to the 
original manufacturers of Chickering pianos, and had never until 
the alleged infringing action been in any way connected with the man- 
ufacture of Chickering pianos, so that the right to use their ovv'n name 
was rightly judged by a much stricter standard. Moreover, the use 
of a notice upon the cheek-block was evidently not considered, and 
apparently not suggested. We think there is no necessary conflict be- 
tween our conclusion and that adopted in the Chickering Case. 

[14, 15] Coming to the si:bject of defendant's représentations, by 
advertising and otherwise : The advertising employed by défendant, 
or its agent, or both, went in some instances beyond what was proper ; 
and we approve the restraint hnposed by the court below in that re- 
gard, except in two particulars : (a) In paragraph 3 of the decree de- 
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fendant is enjoined from stating or representing, by advertisements 
or otherwise, that the pianos manufactured by or for défendant are the 
only pianos made by a Knabe or by a living Knabe, or words to that 
effect. We think défendant entitled to make this statement if and so 
long as it is the truth (as we understand it to be), provided, always, 
it is made clearly to appear that défendant and its oflicers hâve no 
connection by succession, inheritance or otherwise, with the business 
of the original manufacturers of the Knabe piano or the successor 
of those original manufacturers. (b) In paragraph 6 of the decree de- 
fendant is enjoined from making any statement, by advertisement 
or otherwise, that would lead the public to believe that pianos man- 
ufactured by or for défendant, or to be disposed of by or for it, are 
Knabe pianos. This should be so limited as not to forbid the asser- 
tion of a claim that defendant's pianos hâve the quality of Knabe 
pianos, provided, of course, there is such unmistakable disclaimer as 
to origin of manufacture as to preçlude any confusion in that re- 
spect. 

[16] In the case of Stix, Baer & Fuller Drv Goods Co. v. Amer- 
ican Piano Co., 211 Fed. 271, 127 C. C. A. 639 (to which case the 
plaintiff and défendant hère were parties), the Circuit Court of Ap- 
peals of the Eighth Circuit (211 Fed. 277, 127 C. C. A. 639) prescribed 
the form of restraint imposed on the use of the name Knabe, together 
with the form of a notice (before referred to and marginally printed 
below ^ ) required to be conspicuously inserted in circulars, catalogues, 
and advertisements, and to be framed and kept displayed upon de- 
fendant's pianos in ail salesrooms in which they are offered for sale. 
For the sake of uniformity, and also because the requirement and no- 
tice meet our approval, the decree herein will contain similar provi- 
ision. 

We agrée, also, with the Circuit Court of Appeals of the Eighth 
Circuit that oral représentations, wdiile not required to be as explicit 
as those in writing, should be in harmony with the provisions referred 
to. It follows from what we hâve said that the injunction provisions 
of the final decree relating to plaintiff meet our approval. 

The District Court is directed to so modify its decree as to conform 
to the views we hâve expressed. The défendant will recover its 
costs of this court. 

2 NOTICE. 

The Kimbe Piano was made from 18.37 to 1889, at Baltimore, by 'William 
Knabe & Co. In 1880 this firm was Incorporated as William Knabe & Co. 
Manufactnring Company, aud contlnued uuder that name until 1908, when it 
sold ail its property, good will, and trade-name to the American l'iano Com- 
pany, which has sinte been, and now is, carrying on said business at Bal- 
timore. 

Ernst .1. Knabe, Jr., and William Knabe III, learned the business from 
tlieir father, Ernst Knabe, who had (,'harge of it from 18G4 to 1894. They 
were président and vice président of the above companies from 1898 to 1911. 
In the latter year they withdraw from the American Piano Company and 
organized the Knabe Bros. Company, and began making pianos in Cincinnati. 

The piano made at Baltimore has been, and now is, Icnown to the trade as 
the "Knabe" or "William Knabe & Co." piano. The piano of the Knabe Bros. 
Company is named "The Knahe Bros." piano. It is a new manufacture, and 
has no connection with the pianos made at Baltimore. 
229 F.— S 
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ENGLISH et al. v. BROWN et al. 

(Circuit Court of Appeals, Tliird Circuit. January 26, 1916.) 

Nos. 2007, 2008. 

1. Fbaudulent CoNVEïANCEa <g=»170 — Tbansitïss Between Husband and 

Wii'B^Payment of Pre-existi>'g Indebtedness. 

A liusband in failing circumstances waa iiulebted to his wife, and also 
to comi)lalnants, wlio liad brouglit suit ou their debt. The wife knew ot 
sucli suit, aud tliat the liusband was in failing circumstances, and botli 
she and tlie husband knew that he could not dis;'harge both dobts, and that 
payment of the one debt nieant loss to the other créditer of his or her 
debt. The husband paid his debt to his wife, by transferring to her 
corporate stocli tlie value of wliich was inadeiïuate to cover his debt t» 
her. Hcld that, in view of tlie rule in New .Tersey that an insolvent 
debtor may prêter one créditer, even thougli the preferred creditor is his 
wife, this transfer was not a fraud upon cotnplaininits, even though tlje 
husband intended to defraud them ; tlie wifo accepting the stock for the 
sole purpose of obtaining payment of her debt, and not for the purpose of 
aiding her husband to defraud coniplainants. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. 
§ 521 ; Dec. Dig. <S=170.] 

2. JuDGMENT (g=>ô89 — Mbbgek of Oauses of Actiox. 

B. was one of the promoters of a corporation, and contracted to give 
complaiuants a speciiied amount of the preferred and common stock in 
such corporation to be issued to him. He failed to turn over any stock to 
coniplainants, and tliey suod for breacli of tlie contract, and recovered 
judgment for damages in New Yorlv, upon which they sued and recovered 
a .judgraent in New Jersey. ïhereupon tliey brought an action to set 
aside transfers of the stock from B. to liis wife, ou the ground that they 
were made to defraud creditors, and were unsuccessful. Eeid that. If 
they ever liad auy équitable lien on the stock, it was merged in the 
judgment for damages and no longer existed. 

FEd. Note.— For other cases, see Judgment, Cent. Dig. §§ 1002-1065, 
1100, 1101 ; Dec. Dig. <S=>589.] 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; Wm. H. Hunt, Judge. 

Suit by Paul A. Enghsh and others against Ella Wyman Brown and 
others. From a decree (219 Fed. 248) granting complainants part of 
the relief asked for, défendants appeal, and complainants file cross- 
appeal. Aflirmed in part, and reversed in part, with directions. 

Andrew Foulds, Jr., of New York City, and H. C. Brome, of Omaha, 
Neb., for complainants. 

C. G. Parker, of Newark, N. J., for défendants. 

Before BUFFINGTON, McPHERSON, and WOOLI^EY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The principal questions for review 
are, first, whether certain transfers of stock made by a husband to 
his wife under circumstances which include the husband's indebtedness 
to his wife and to others, and the husband's insolvency and his wife's 
knowledge thereof, were in fraud of creditors; and, second, whether 

©ssFor other cases see saine toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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an équitable lien upon the stock transferred prevails against the wife 
in favor of the complainants. 

The complainants, who will be referred to informally as English 
brothers, were interested in plaster mills located in varions parts of 
the country. Charles B. Brown, the husl)and of the défendant Ella 
Wyraan Brown, was associated with Jones and McCormick, lawyers, 
in the promotion of the United States Gypsiira Company. In Janu- 
ary, 1902, Brown concluded a contract with Ënglish brothers by which 
their plaster properties were conveyed to the Gypsum Company upon 
terms unimportant to this litigation. Incidental to this transaction, 
English brothers and Brown had entered into another but entirely sep- 
arate contract, whereby Brown promised to give English brothers, "for 
their services in this deal out of (his share of) the promotion fund, 
$31,250 preferred stock .md $18,750 common stock of U. S. Gypsum 
Co. when the stock is issued for promotion." In May, 1902, the pro- 
motion stock was issued, and Brown received 330 shares of preferred 
and 330 shares of the common stock of the company. Aside from 
the promotion shares which were issued to him directly, Brown was 
interested in promotion shares to be issued to Jones and McCormick, 
under a contract made between them in 1901. By this contract, Brown 
or his assignée became entitled to, and in February, 1912, received, 
137 shares of the preferred and 152 shares of the common stock, 
making Brown's entire holdings of promotion stock 467 shares of pre- 
ferred and 482 shares of common. 

Brown failed to deliver to English brothers the shares promised 
under the contract of January 10, 1902, and at différent times trans- 
ferred his shares and assignée! his rights in the Jones and McCormick 
contract to his wife. He made the transfers to his wife at différent 
periods, and, as it is contended, under ditïerent circumstances, which 
figured in the decree entered in the litigation subsequently instituted. 

The transfers were as foUows : 

1. On February 20, 1903, Brown transferred to his wife 200 shares 
of preferred and 100 shares of common stock of the company. 

2. On May 15, 1905, he transferred or assigned to his wife ail his 
interest in the Jones and McCormick contract, which in February, 
1912, yielded her 137 shares of the preferred and 152 shares of the 
common stock. 

3. On August 3, 1909, he transferred to his wife 130 shares of the 
preferred and 230 shares of the common stock. 

After the second transfer, namely, on June 13, 1905, English broth- 
ers sued Brown on the contract in the Suprême Court of New York. 
On January 5, 1906, that court made an award that Brown deliver 
to English brothers, within thirty days, the shares in question, or, in 
the alternative, sufïer damages in the sum of $16,298.74. Brown nei- 
ther delivered the stock nor paid the judgment, but retaliated by in- 
stituting an action by foreign attachment against English brothers, 
in which he attached the judgment against himself, and recovered 
judgment in the sum of $52,750. This judgment was vacated in June, 
1910. Brown v. English, 131 App. Div. 909, 115 N. Y. Supp. 1113; 
Brown v. English, 137 App. Div. 900, 122 N. Y. Supp. 1123. 
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In the meantime Brown had moved to New Jersey, where English 
brothers instituted two actions against him in a court of that State, 
one upon the judgment entered against him in the State of New York 
for the damages awarded, and the other for damages growing out of 
Brown's alleged malicious action against them in the State of New 
York. Judgment was entered by the New Jersey court in the former 
suit for $21,490.20, and in the latter for $5,320.34. While thèse ac- 
tions were pending, Brown died, and Ella Wyman Brown, his admin- 
istratrix, was made party. In the course of her administration, Ella 
Wyman Brown filed an inventory in the Orphans' Court of Morris 
County, New Jersey, showing Brown's estate to be insolvent, where- 
upon English brothers filed a pétition alleging that Brown owned the 
promotion shares of stock of the Gypsum Company transferred to his 
wife, and praying discovery of the condition of his estate with re- 
spect to that stock. Thèse proceedings were abortive and were sub- 
sequently discontinued. On December 5, 1912, the complainants fi]ed 
a bill in the District Court of the United States for the District of 
New Jersey, seeking to avoid the stock transfers by Brown to his 
wife on the ground tbat they were made in fraud of the complainants' 
rights as creditors, and inferentially, to establish a claim of an équita- 
ble lien upon the stock. We hâve now before us an appeal and a 
cross-appeal from the decree entered in that case. 

As appears in its opinion, reported in 219 Eed. 248, tlie Dis-trict 
Court treated each transfer as a separate transaction, control'ed aiul 
adjudged by the circumstances surrounding it. The court found tliat 
the first transaction, or the transfer of 1903, was valid, saying tliat: 

"In the llght of tiie décisions of tlie 'New Jcrse.v Courts, wliicli iu'o not out 
of harmony witli tlie décisions of tlie Suprême Court of tlie Uiiited Sti'.U's, 
tlie transfer to Mrs. l'.rown by her hushand was valid, and was made foi- 
ample considération Iiy way of advances made to liim by her from lier sep- 
arate estate, and with liitent on his part to repay her, and without iiiteul or 
purjiose on his or her ];art to hinder or delay thèse plaintiffs or any one else 
in the collection of any clahus that they might hâve against liim at the time 
of the transfer. The stock, therefore, was lawfull.^■ made over to Mrs. lîrovvii, 
and the plaintiffs hâve failed to establish any riglit or claim to it, or to any 
proeeeds which ever passed into the liands of Mrs. Brown by reason of any 
sales of it, or auy part of it." 

In holding valid the second transaction, that is, the assignment on 
May 15, 1905, of Brown's interest in the Jones and McCormick con- 
tract, the court said : 

"This, too, under the évidence, mu.st be regarded as a bona flde transfer or 
sale and not as a pledge. * * * 'phe coucluslou Is irrésistible tliat wlien 
the transfer was made, Bi'own was solvent and paid a fair considération, and 
that lie and his wife acted in good faith in the matter." 

We concur with the conclusions of the learned trial judge that the 
first and second transfers of stock by Brown to his wife were valid, 
and subscribe to the reasoning by which those conclusions were reach- 
ed, as it appears at length in the opinion reported in 219 Fed. 253 
to 261. It is therefore unnecessary to review the testimony or repeat 
the considérations which control our judgment in affirming this por- 
tion of the decree. It may, however, hâve a bearing upon a discus- 
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sion of the third transfer to note that in reaching; the conclusion that 
the first and second were valid, the learned trial judge vvas greatly 
impressed, if not controlled, by the fact of Brown's solvency at the 
time of those transfers as évidence of good faith and lack of fraud. 
Evidence of Brown's solvency at the time of the first and second 
transfers and of his insolvency at the time of the third transfer seems 
to be the évidence upon which the learned trial judge distinguished 
the transactions and upon which he found the first two valid and the 
last invalid. While \ve recognize the probative force of the évidence 
of Brown's solvency as affecting the validity of the first two transfers, 
we are not inclined to hold that the évidence of his insolvency at the 
time of the third transfer is alone sufficient to distinguish that trans- 
action from the former and to compel a différent decree. The change 
in Brown's afl^airs from solvency to insolvency créâtes a change in 
the questions presented by the several transactions, but does not of 
itself necessarily transform the transaction from a valid tO' a fraudu- 
lent one. 

The decree holding valid the first and second transfers was based 
upon évidence which established that at the time of the first and sec- 
ond transfers, Brown was indebted to his wife for monies loaned him 
from her separate estate, in amounts equal to the value of the stock 
transferred; that he transferred only so much of the stock as was 
necessary to discharge his obligations to his wife, retaining the bal- 
ance ; that he was solvent, and his solvency was known to his wife, 
and that English brothers had not asserted a claim to the stock trans- 
ferred. 

[1] When the learned trial judge came to consider the third trans- 
action, which embraced the transfer on August 3, 1909, of the re- 
mainder of Brown's sharcs, he conceived that he was confronted with 
a "changed situation." With respect to Brown's indebtedness to his 
wife, he said : 

"It may be assumed that between Jlay 15, 190.') (the date of the second 
transfer), aiid AuRUSt 3, 1900 (tlie date of the third transfer), her advances 
to her husband iiud liis coUectioDs for her account aggregate .f20,i)G.'j.l8, so 
that when in l!)Oi) Mr. lirown transferrwl to her ail the stock he tlien had in 
the corijoration, l.'JO shares of preferred atid 230 shares of coninion, thcir val- 
ue tvas inadcquate to vovcr Mu délit to lier." 

He further found that while Brown's wife had loaned to her hus- 
band this considérable sum of money between the dates of the second 
and third transfers, English brothers, within the same period, had in- 
stituted their action in the State of New York making a claim to 
Brown's shares; that Brown, as well as his wife, knew of the suit of 
English brothers and of its termination; that — 

"much of the money advanced by lier was reccivcd by Brown u:hcit lie vas in- 
failing circumstanceg and tchen- Mrfi. Jiroivn- knew he icas so sifuated, and 
the shares were turned over to Mrs. l'>rown ic/iKJt he was without nwans ivhcre- 
Kith to meet the daims of the Muglish brothers under the original agree- 
ment between liimself and tlieni, and u'hen he and his wife hoth kncw that 
the Enfflish hrothcrs ircre hoth dilii/enfli/ pressing their riyhts and that the 
transfer of the stoek iioiild neeessarUij operate to hinder and delay the col- 
lection of the Neii: York judumcnt liekl hij the English hrothcrs, and which was 
without just riglit attaclied by Brown. I sliould say that under such clrcum- 
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Stances, the transaction ought not to be sustained, for the manifest purpose 
of the turning over on his part tvas to make it impossihle for his judgment 
eredltors to recover that to wliicli they were justly eiititled and to whicli 
they had been eutitled ever since the organization of the Gypsuin Company, 
and I thlnk it must he found that the wife, for the purpose of aiding hiin as 
toell as to oMain a préférence, took tlae shares tvith full knowlcdffe of the 
circumstances and of the judgment and the proceedinga on the part of lier 
husband to defeat the payment of tlie same, and that his and her aots were 
donc with the purpose of hindering and defraudim-g his orcditors, the English 
brothers." 

The substance of this finding, as we iinderstand it, is that aUhough 
Brovvn was bona fide indebted to his wife and the considération paid 
by her for the stock was adéquate, yet her knowledge of her hus- 
band's insolvency, of his indebtedness to English brotliers, and of his 
inability to pay the same if slie acquired the stock, disclosed tlie wife's 
complicity in her husband's fraud and made the transaction void. In 
searching for évidence of fraud in the third transaction différent from 
that which related to the first and second transactions, we find notli- 
ing that distinguishes the latter from the former excepting the évi- 
dence that in the last transaction Brown transferred to his wife the 
entire remainder of his stoclc, and not, as in the other transactions, only 
a part of it; that at the time of the last transfer Brown had become 
insolvent, and English brothers were pressing their claim against him ; 
and Brown's wife had knowledge of both of thèse facts. This évi- 
dence does change the situation, at least to the extent of presenting a 
question différent from those presented by the first two transactions. 
The différence in the situation, however, does not alone and of neces- 
sity compel a différent finding, for the new question created b}' the 
changed situation must be determined by principles of law applicable 
to its peculiar features. And just hère is the main question in the 
case, whether under the évidence as it relates to the third transaction, 
the trial court erred in deciding that the transfer of stock, in vievi' 
of Brown's insolvency and his wife's knowledge thereof, was in fraud 
of other creditors and therefore invalid. 

The learned trial judge first disposed of certain questions prelimi- 
nary to the main considération by asserting the jurisdiction of a 
court of equity to recognize and enforce the payment of a debt of a 
husband to his wife, English v. Brown (D. C.) 219 Fed. 249, cases 
cited, and by sustaining the right of an insolvent debtor to prefer a 
creditor under the New Jersey law, Green v. McCrane, 55 N. J. Eq. 
436, 37 Atl. 318, even when the preferred creditor is his wife. Jewell 
V. Knight, 123 U. S. 426,_ 8 Sup. Ct. 193, 31 L.Ed. 190. He fhen 
found the third transfer invalid by applying to its peculiar circum- 
stances the gênerai principle of law that: 

"A sale may be void for bad faith tliough the buyer pays fuU value of the 
property bouglit. This is the conséquence, where his purpose is to aid the 
seller In perpetrating a fraud upon his creditors, and where lie buys reck- 
lessly, with gullty knowledge." Cadogan v. Keniiett, 2 Cowp. 4,"2 ; Cléments 
V. Moore, 6 Wall. 299, 18 Lu Ed. 786; Wadsworth v. Williams, 100 Mass. 126; 
Kobinson v. Holt, 39 N. H. 557, 75 Am. Dec. 2'». 

The learned trial judge cited Green v. Tantum, 19 N. J. Eq. 105, as 
a case in which this principle was employed and as an authority which 
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he considérée! applicable to the facts of this case and binding upon bis 
judgment. The facts in Green v. Tantum, briefly summarized, are 
thèse : 

A verdict had been rendered and judgment was about to be entered 
against Joseph R. Tantum, who, seeking to avoid its payment and in- 
tending to defraud the judgment créditer, assigned a number of mort- 
gages to his brother John for actual and adéquate considérations. John 
was not a créditer of Joseph, and therefore did not take the assign- 
ments either to secure or to pay a pre-existing debt. He entered the 
transaction at the time he purchased the mortgages. Although deny- 
ing knowledge of his brother's intended fraud, the court, nevertheless, 
found that the assignments were made and the considérations paid un- 
der circumstances which imputed fraud to John in coming to the as- 
sistance of his brother with an intention to aid him to defraud his 
creditor. 

In Green v. Tantum, as in each of the cases cited in support of the 
law applied to the facts of this case, it is to be observed that there was 
a pur pose by the grantee or transférée, who was not a creditor, to aid 
the seller, who was not his debtor, m perpetrating a fraud upon a 
creditor. The cases relied upon rule this case only if the facts of this 
case establish that in accepting the transfer of the property, Brown's 
wife accepted the same not in payment of the debt due her, but with 
a purpose to aid her husband to defraud English brothers of the debt 
due them. 

The principles of law controlling the transfer and conveyance of 
property in fraud of creditors are well established. The law will not 
support a conveyance made by a debtor in failing circumstances in fa- 
vor of a mère donee, thougli innocent of intended fraud, nor will the law 
hold valid a conveyance founded upon actual and fuU considération, 
when it is a part of a scheme to enable the debtor to withdraw his prop- 
erty fronî the reach of a cre:iitor, under circumstances that charge 
knowledge to the grantee of the intended fraud. Green v. Tantum, su- 
pra. So also tï e law disdnguishes between a mère volunteer who enters 
a transaction and purchases for a présent though adéquate considéra- 
tion, and one who accepts a transfer or takes title under a conveyance 
to secure or obtain the paument of a pre-existing debt. In the latter 
case, the law recognizcs the right of a debtor in failing circumstances 
to prefer a bona fide creditor by making to him a valid conveyance in 
considération of his debt, and of the right of the creditor, acting hon- 
estly and in good faiUi, to accept the same as security for or in pay- 
ment of the debt. Huiskamp v. Moline Wagon Co., 121 U. S. 310, 7 
Sup. Ct. 899, 30 L. Ed. 971 ; Atlantic Refining Co. v. Stokes, 77 N. J. 
Eq. 119, 75 Atl. 445; Id., 78 N. J. Eq. 301, 81 Atl. 1132. The limita- 
tions upon thèse rights, as stated by Leaming, V. C., in Atlantic Re- 
fining Co. V. Stokes, supra, 

'■are to be foinul lu ii want of inte^rity of purpose upon tlie part of the pre- 
ferred creditor. There nuist be no eoinbinatiou between him and his debtor to 
hinder, delay or defraud other creditors of tiie debtor. It is not sufficient for 
the purpose of setting aside sucli a conveyance that the object of the grantor 
was fraudulent ; it inust be shown that tlie grantee participated in that in- 
tent, or had liuowledge of the object of the grantee, or of such facts as should 
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have put him upon inqulry as to the object. * * * And wlien tlie convey- 
ance Is made to secure an antécédent debt or to discharge sucli a debt, it lias 
been frequently lield that even knowledge upon the part of the grantee that 
hls grantor's piirpose Is to defeat other creditoi's will uot be operative to 
vltlate the couveyance, proiHding the ffrantee dkl not actuallii •participato itt 
that purpose hy makinj/ a réservation in favor of tha grantow, or in nome 
other nuinner eomhininff with the grantor to cnable him to defeat hls ercditors. 
The reasons underlylng the distinction between a présent considération and 
a pre-existing considération are well expressed in a note to 20 Cyc. 472, as 
follows: 

" 'The reasons that have been asslgned for tlie distinction between one wlio 
purchases for a présent considération and one who purcbased in satisfaction 
of a pre-existing debt are sound and unassallable. The former is in every 
sensé a volunteer. He has nothing at stake — no self-lnterests to serve. He 
may, wlth a perfect safety, keep ont of the transaction. Havlng no motive of 
Interest promptlng lilm to enter It, if yet he does enter it, knowlng the fraudn- 
lent purpose of the grantor, the law, very properly, says that he enters it for 
the purpose of alding that fraudulent purpose. A'of so ivith him- who takes the 
property in satisfaction of a pre-existing indebtcdncss. Ile has an interest to 
serve. He can kcep ont of the transaction onlij at the risk of Uising his claim. 
The law throws upou him no duty of protecting other ercditors. He lias the 
same right to accept a voluutary préférence that lie has to obtaln a préférence 
by superior diligence. He may Icnow the fraudulent purpose of the grantor, 
but the law sees that he has a purpose of hls own to serve, and if he goes no 
further thau is necessary to serve that purpose, the law will uot charge lilm 
wlth fraud by reasoii of sucli knowledge.' " 

This is the law rather than that of Green v. Tantum, supra, which, 
in our opinion, should be applied to the facts of this branch of the case. 
In searching the évidence for fraud in this transaction, the différence 
between the trial court and ourselves is not in findings of fact, but in 
the inferences to be drawn from the facts and in the law to be applied 
to thcm. As we read the évidence, we find that at the time of the third 
transaction, Brown was indebted to his wife for approximately $20,- 
000, that he was in failing circumstances, and that his wife knew it; 
that English brothers were pressing Brown for the payment of his 
debt to them, and that Brown's wife knew this also. We further find 
that both Brown and his wife knew that he could not discharge his in- 
debtedness both to lier and to English brothers, and that payment of 
the debt to one meant loss of the debt to the other. Brown chose to 
pay his debt to his wife. In doing this, he exercised his right to pre- 
fer her as a creditor to the exclusion of English brothers. Green v. 
'McCrane, supra ; Jewell v. Knight, supra. He paid her with stock, 
and although it took ail the stock he had to make the payment, the trial 
court found, as do we, that the value of the stock was "inadéquate to 
cover his debt to her." 

We find nothing in the testimony which indicates that by the third 
transfer, Brown intended anything other than a payment of the debt 
to his wife, or that in making the transfer Brown reserved or antici- 
pated any présent or future interest in the stock. Brown's act was a 
bald préférence of his wife to English brothers, and although the con- 
séquence of the act was to make impossible the payment of his debt 
to English brothers, the légal effect of the act was not a fraud upon 
them. 

If Brown was guilty of no fraud, then certainly none can be im- 
puted to his wife. But even if Brown intended to defraud English 
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brothers, his fraudulent intention would not invalidate the transfer of 
the stock to his wife if it be found that she was a bona fide créditer, 
tiiat tbe considération which she paid was the discharge of an anté- 
cédent debt etjual to the value of the stock, and that she accepted the 
stcck without intent to aid her husband to defraud English brothers, 
but with the sole purpose of obtaining payment of the debt due her. 
While Brown's wife knew that payment to her meant loss to English 
brothers, that kfiowledge does not constitute fraud, if, as we find, there 
was nothing in her conduct or in the circumstances of the transaction 
frorn which might be inferred a purpose on her part to help her hus- 
band to defraud English brothers or to participate in a scheme to with- 
hold his property from them. Cadogan v. Kennett, supra; Cléments v. 
-\Ioore, supra; Wadsworth v. Williams, supra; Robinson v. Holt, su- 
pra ; Green v. Tantum, supra. 

[2J English brothers can no more complain of the application of 
Brown's assets to the discharge of his indebtedness to his wife than 
could Mrs. Brown complain if Brown had transferred his stock to 
English brothers in discharge of his indebtedness to them, unless, in- 
deed, English brothers hâve an équitable lien upon the stock. 

English brothers contend that their contract with Brown créâtes în 
their favor an équitable lien upon the stock in question. We conceive 
that this contention is urged in anticipation of the view which we hâve 
taken of the law to be applied in this case, for it appears that this con- 
tention was neither presented nor argued in the court below, and is 
not specifically raised by the bill of exceptions. It is contended by the 
complainants, however, that the pleadings and évidence présent a case 
upon which a claim of an équitable lien may be asserted. Whether the 
contract of January, 1902, gave to English brothers an équitable lien 
upon Brown's promotion stock, it is certain that the contract gave them 
a right of action at law for a breach by Brown. English brothers 
elected to proceed not in equity for the enforcement of such a lien but 
at saw to recover damages for the breach of the contract. Suit on the 
contract was brought in a law court of the State of New York. Judg- 
ment in damages was sought and awarded. The contract was merged in 
the judgment, and the judgment was for damages. Action on the New 
York judgment was instituted in a law court of the State of New Jer- 
sey and judgment thereupon entered. The présent action in equity 
was brought, as we conceive, not to assert an équitable lien on the 
stock, but to make possible the enforcement of the New Jersey judg- 
ment by bringing the stock, after a decree invalidating its transfer, 
within reach of exécution process. The claim of an équitable lien is 
without merit. 

We are of opinion that the District Court committed no error in 
holding valid the fîrst and second transfers of stock, and that it erred 
in holding invalid the third transfer. Therefore we affirm so much 
of the decree as is brought up by appeal No. 2008, and reverse so much 
of the decree as is brought up by appeal No. 2007, and direct the Dis- 
trict Court to enter a decree in conformity with this opinion. 
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T. B, HARMS & FRANCIS, DAT & HIJNTER v. STERN et al.* 

(Circuit Court of Appeals, Second Circuit, December 14, 1915. On Motion 
for Eehearing, January 5, 1910.) 

No. 56. 

L Courts <^=291 — United States Courts — Juuisdiction— Suits TJndeb 
Copyright Laws. 

The right asserted and the défense Interposed in a suit to enjoin the In- 
fringemeut of a copyright and for an accountiug and damages were within 
the exclusive jurlsdictlon of the fédéral courts under Judicial Code (Act 
March 3, 1911, c. 231) § 256, 80 Stat. IIGO (Comp. St. 1913, § 1233), glving 
such courts jurlsdictlon exclusive of the state courts of cases arlsing un- 
der the copyright laws of the United States. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 833; Dec. Dlg. 
®='291.] 

2. LriERABT Propertt <g=36— Transfers — Rigiits of Autiior. 

The rlght of an author In hls uupubllshed manuscrlpt Is full and com- 
plète, and it Is subject to hls disposai as much as any property of whlch 
he Is possessed, and he may make an absoUite conveyance of it, and in- 
vest hls grantee with full right of property thereto, iucluding the rlght 
to secure copyright of the production. 

[Ed. Note. — ï'^or other cases, see Literary Property, Cent. Dig. § 5 ; Dec. 
Dlg. <©=)6.J 

3. Literary Property ig^O — Transfeks — Equities. 

Where the author of a musical composition had agreed that défendants 
should bave the sole and exclusive production and publlshlng rights of ail 
compositions written by him, persons to whom such author undertook to 
transfer hls right, tltle, and interest in a composition took subject to de- 
fendants' equltles, whether with or without notice. 

[Ed. Note. — For other cases, see Literary Property, Cent. Dig. § 5 ; Dec. 
Dlg. ®=»6.] 
4. Copyrights <S=341, 42 — Title of Person Securinq Copyright. 

The légal title to a copyright vests in the person In whose name it is 
taken out; but it may be held by him in trust for the true owner. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 40, 41, 48; 
Dec. Dig. <g=»41, 42.] 

B. JUDGMBNT <S=3744 CONCLUSIVENESS — ^MaTTERS CONCLUDBD. 

R. agreed wlth défendants that they should hâve the sole and exclu- 
sive production and publlshlng rights of ail musical compositions which 
he mlght write during a period of five years. He composed a musical com- 
position and attempted to transfer hls interest therein to a company, 
whlch assigned to plaintiffs the sole and exclusive rlght to publlsh, copy- 
right, and vend in sheet muslc form such musical composition. Plaintiffs 
procured a copyright, and sued défendants for infringement. Défend- 
ants had previously sued R. in a state court for spécifie performance, and 
the complaint was dismissed on the ground that the contract was inéqui- 
table and that it lacked mutuality of obligations and remedy. Held, that 
défendants were estopped by such judgment from claiming any équitable 
rights under such contract, and from claiming that plaintiffs held légal 
title to the copyriglited composition as trustées for them, since, no copy- 
right having been procured when the suit for spécifie performance was 
brought, and there having been no dlversity of citizenship, the state court 
rendering such judgment had jurisdiction. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. §§ 1278-1281; 
Dec. Dig. <©=744.] 

^saFor other cases see same topio & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
*For furtlier opinion f^n renriiimier*' =!ee 231 Fed. 645. 
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6. JuDGMENT <®=>cM8 — Necessiiy of Pleading Judgment. 

Plaiutiffs could introduee the judgment of the state court ■without 
pleading it, as the rule whlch requires a former adjudication to be plead- 
ed wlien relied upon as an estoppel is witliout application, when the judg- 
ment, instead of being relied on in bar of the action, Is set up merely as 
conclusive of some partlcular fact or question formerlj' in issue and ad- 
judicated. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1787-1793; 
Dec. Dig. ©==948.] 

7. SpEcinc Perfokmance ®=532 — Lack of Mutuality — Cuke by Subséquent 

Performance. 

A contract, lacking in mutuality when it is entered into, may by subsé- 
quent performance be cured of its defect. 

[Ed. Xote. — For other cases, see Spécifie Performance, Cent. Dig. §§ 8&- 
99; Dec. Dig. cs=:3.32.] 

8. LiTEEAEY Propertt ©=36 — Sales OF Unvvkitten Compowitions. 

If a vendor sells future acquisitions of property, such as musical com- 
positions at tlie time unwritten, the équitable title thereto attaches the 
momeut it cornes into existence, and vests in the grantee. 

[Ed. Note. — For other cases, see Literary Property, Cent. Dig. § 5; 
Dec. Dig. <®=^Q.] 

9. Specific Performance <g=3l2 — Défenses — Piecemeal Performance. 

The princiiile that the court will not decree spécifie performance of a 
contract by piecemeal, but that it must be performed in its entirety, if 
performed at ail, does not apply to contracts which, though they may be 
entire and single in themselves, contemplate a separate and piecemeal per- 
formance of separate parts. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 20- 
28, 37 ; Dec. Dig. ©=3l2.] 

10. Literary Property ©=36 — Sales op Unwritten Compositions. 

A contract selling, assigning, and transferring to défendants the right 
to print, publisli., and sell musical compositions wbich R. might Write dur- 
ing a perlod of five years, could not operate at law to vest the légal title 
in défendants to compositions subsequently written, as there can be no 
valid sale, unless there is an actually or potentially existing subject. 

[Ed. Note. — For other cases, see Literary Property, Cent. Dig. § 5 ; Dec. 
Dig. <Ê=36.] 

11. Literary Property <S=:5C — Sales of Unwritten Compositions. 

Such contract, thtjugh without effect at law as a contract of sale, oper- 
ated as an executory agreement to scll, and imposed upon R. an obliga- 
tion to perform it, the breach of which could be redressed in an action for 
damages. 

[Ed. Note. — For other cases, see Literary Property, Cent. Dig. § 5; Dec. 
Dig. iS=>6.] 

12. Equity <S=365 — ^ISlAXiMS — Former Adjudication — Conclusiveness — Mat- 

TEES CONCLUDED. 

R. sold, assigned, and transferred to défendants the right to print, pub- 
lish, and sell ail compositions which lie might write during a period of 
flve years. Défendants sued for spécifie performance of this contract, and 
the complaint was disinissed on the ground that the contract was inéqui- 
table and that it lacked mutuality of obligations and remedy. R. under- 
took to transfer ail his right, title, and interest in a composition to a Com- 
pany which assigned to plaiutiffs the sole and exclusive right to publish,. 
copyright, and vend such composition in sheet music form. Plaiutiffs ob- 
tained a copyright and sued défendants for infringement. Held, that 
while, if the contract had been valid, relief might be denied on the ground 
that R. and his assignées with notice had not doue equity and did not 

^zsFoi other cases aee same topio & KBY-NUMBBR in aU Key-Numbered Digests & Indexes- 
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come Into court with clean liands, the jndsment In the suit for spécifie 
performance detennined that tlie coutract lacked, not only mutuality of 
remedy, Lut also mutuality of obligation, and was an adjudication tliat 
the coutract was inviilid, aud hence défendants could not rely on such cou- 
tract for any iiurpose. 

[Kd. Note. — For otlier cases, see Equity, Cent. Dig. §§ 185-187; Dec. 
Dig. i®==>65.] 

13. JuDGMExx <S=551 — Bar — Actions and Proceedinos Baebed. 

A final decree ou the nierits in a suit in equity opérâtes as a bar to 
any further lltij;ation between the sanie iiarties on tlie sanie subje(rt-uiat- 
ter in a court of law, and a final judgment on the merlts in au action at 
law bars any further action between the parties ou the sauie cause of 
action in a court of equity, except in niatters which are within the exclu- 
sive cogui>;an('e of e(piity, so that they could not rightfuUy liave been de- 
terniined in au action at law. 

[]':d. Note. — For other cases, see Judgmeut, Cent. Dig. §§ 905, 996 ; Dec. 
Dig. <S=3551.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by T. B. Harms & Francis, Day & Hunter against Joseph A¥. 
Stern and another, copartners doing business as Jos. W. Stern & Co. 
From an order (222 Fed. 581) denying an injunction, plaintifï appeals. 
Reversed, and issuance of injunction directed. 

Max D. Josephson, of New York City, for appellant. 
Cohen & Richter, of New York City (Théodore B. Richter, of New 
York City, of counsel), for appellees. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The plaintiff on Febrtiary 20, 1915, se- 
cured copyright for a musicial composition or song entitled "Oh, Those 
Days." The défendants on or about March 12, 1915, published the 
music of this composition, and placed it on the market for sale, in 
various music stores in the city of New York and throughout the 
différent cities of the United States. The plaintiff thereupon began 
proceedings in the court bclow ta protect its copyright against infringe- 
ment, and asked an injunction, an accounting, and damages. The case 
was heard on the bilî and answer and accompanying affidavits, and 
the injunction was refused, upon the ground that the plaintiff was in 
no position to ask for any équitable remedy. 

The Constitution provides that: 

"The Congress shall hâve power * * * to promote tlie progress of 
science aud useful arts, by seeuring for limited tiuies to authors and hiventors 
the exclusive right to their respective writings and discoveries." Article 1, § 8. 

In pursuance of the authority thus conferred Congress has enacted 
the Copyright Law, and has specified in the fifth section the writings 
for which copyright can be obtained, and among them "(d) Dramatic 
or dramatics — musical compositions," and "(e) Musical compositions." 
Act March 4, 1909, c. 320, 35 Stat. pt. 1, p. 1076 (Comp. St. 1913, § 
9521). The statutes of the United States provide that the jurisdic- 

^=»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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tion vested in the courts of the United States shall be exclusive of 
the courts of the several states "of ail cases arising under the patent 
right or copyright laws of the United States." Rev. St. 1878, § 711; 
Comp. Stat. 1913, § 1233 ; Judicial Code, § 256. 

[1] The question which this case présents, therefore, is one within 
the exclusive jurisdiction of the fédéral courts, and concerning it no 
state court could pass a valid judgment. It is for the fédéral courts 
alone to pass, not only upon the right which the plaintiff asserts, but 
upon the défense which the défendants interpose to the suit. 

[2] The légal right which the plaintifï asserts is derived through 
an assignment by the composer of the musical composition herein 
involved. It appears that prior to Kebruary 10, 1915, Sigmund Rom- 
berg and Harold Atteridge delivered a musical composition to- the Win- 
tergarden Company, a New York corporation engaged in the business 
of producing and presenting musical comédies. Ail their right, title, 
and interest in the composition Romberg and Atteridge undertook to 
transfer to the Wintergarden Company. Romberg was the composer 
of the music and Atteridge was the author of the lyrics of the com- 
position. The Wintergarden Company thereupon at once assigned to 
the plaintiff "the sole and exclusive right, license, privilège, and au- 
thority to publish, copyright, print, reprint, copy, and vend in sheet 
music form" the musical composition or song entitled "Oh, Those 
Day." The right of an author in and to his unpublished m.anuscript 
is full and complète. It is subject to his disposai as much as any 
property of which he is possessed. He may make an absolute con- 
veyance of it and invest his grantee with full right of property thereto, 
including the right to secure copyright of the production. Paige v. 
Banks, 13 Wall. 608, 614, 20 L- Ed. 709 (1871). The plaintifif, claim- 
ing to be the sole and exclusive proprietor and owner of the composi- 
tion which had never been printed or published in this or in any for- 
eign country, secured a copyright of the composition on February 20, 
1915. It is not claimed that in securing the copyright it failed to com- 
ply with the requirements of the Copyright Act. It is admitted that 
the légal title is in the plaintiff. 

[3, 4] That défendants, since the copyright was obtained, hâve pub- 
lished the music, but not the words, of the composition, is also con- 
ceded. The claim of the défendants is that they themselves are the 
owners and proprietors of the music of this composition, and they 
deny that they hâve committed, any wrongful act whatever in its pub- 
lication. They rely upon a written agreement made between them- 
selves and Romberg on August 11, 1913, in justification of what they 
hâve done. That contract provided that défendants should hâve "the 
sole and exclusive production rights for ail operettas, musical com- 
édies, farces with music, etc., wdiich Mr. Romberg may write during 
the course of the next five years." It also provided that défendants 
should bave "the sole and exclusive publishing rights of ail composi- 
tions which he may write during" the same period. The contract 
bound the défendants to pay Romberg spécifie royalties on the pub- 
lications. The défendants allège that the musical composition was 
written within the five-year period named in the contract, and that the 
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plaintifï and the Wintergarden Company, before the respective assign- 
ments to them of this composition, had full knowledge of the contract 
and of défendants' right thereunder, and took subject thereto. That 
the plaintiff and the plaintiff's assignor had notice is not denied. But 
the fact O'f notice is unimportant, as the assignées would take subject 
tQ the equities whether with or without notice. This principle, how- 
ever, would not prevent the vesting of the légal title to the composi- 
tion in the plaintiff. Moreover, the légal title to a copyright vests in 
the person in whose name the copyright is taken out. It may, how- 
ever, be held by him in trust for the true owner, and the question of 
true ownership is one of fact, dépendent upon the circumstances of 
the case. Press Publishing Co. v. Falk (C. C.) 59 Fed. 324 (1894); 
Black V. Henry G. Allen Co. (C. C.) 42 Fed. 618, 9 L. R. A. 432 
(1890) ; Lawrence v. Dana, Fed. Cas. No. 8136 ; 9 Cyc. 930. In Paige 
V. Banks, supra, the Suprême Court of the United States had under 
considération an agreement made by Mr. Alonzo Paige, reporter of 
the New York Court of Chancery, in which he had agreed to furnish 
in manuscript the reports of that court for publication to certain law 
publishers, Gould & Banks. The agreement also provided that Gould 
& Banks should hâve the copyright of said reports. The court, speak- 
ing through Mr. Justice Davis, said: 

"It is not covenanted that the publisher should take out the copyright, nor is 
there any express agreement for an asslgnment to tliem by Paige, if lie should 
take it out. Undoubtedly the provision, that the pul)lishers 'should hâve the 
copyright,' would authorize them to apply for it, aud If Paige had taken it 
out in his own name it would hâve iuured to their henefit. But, as between 
Paige and the publishers, the rights of the latter could not be estimated difCer- 
entlv, whether they had or had not availed themselves of the provisions of the 
att." 

So in the case at bar the question is whether the plaintiff holds its 
copyright to this production subject to the équitable rights of the de- 
fendants. The plaintiff's right is not superior in any respect to the 
right of Romberg, if the latter had taken out the copyright in his own 
name; the plaintiff stands in Romberg's shoes. Could Romberg hâve 
obtained an injunction and damages against défendants, if Romberg 
had copyrighted this production ? 

[5] At this point we are confronted by a décision rendered in the 
Suprême Court of New York in an action which the défendants 
brought against Romberg on the contract of August 11, 1913. That 
suit was one for spécifie performance of that contract and for an 
injunction; the défendants in this suit being the plaintiff's in that. 
The suit was brought against Romberg, the Shubert Theatrical Com- 
pany, and Jacob J. Shubert, and was commenced on March 24, 1914. 
It asked for an injunction to restrain the défendants "from producing, 
perf orming, or publishing any composition written by Romberg and de- 
livered to the Shubert Theatrical Company and Jacob J. Shubert." 
It also sought, according to thé affidavit presented tO' the court be- 
low, the spécifie performance of thè contract of August 11, 1913. 
The counsel for the défendants in that action moved to dismiss the 
complaint, and the motion was granted on November 10, 1914; the 
court making the following conclusions of law: 
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"I. Tbe relief sought by the plaintiffs in thls complaint and tbe complalnt 
itself rests entirely upon the foregolng contract, from wMch the rights of the 
parties must be ascertalned. 

"II. Assuming that the plaintiffs could establish as facts ail that they hâve 
offered by their counsel to show by bis offers of proof, nevertheless, under the 
allégations of tbe complaint, and under the contract as eonceded, no cause 
of action for équitable relief can be predicated upon the allégations of the 
said complaint, and said allégations contained in said offers of proof, even if 
the latter be assumed to bave been established as facts. 

"III. The défendants' motion to dismiss the complalnt upon the ground that 
the contract is inéquitable and that it lacks mutuality of obligations and re- 
medy must be granted, and the complaint must be dismissed, with costs. 

"Let judgment be entered accordingly." 

The défendants in their answer in the case now before us hâve 
pleaded as their défense the contract upon which the New York court 
passed in entering the above judgment. They allège that by that con- 
tract — 

"the said Sigmund Eomberg did duly sell, assign, transfer, and set over, 
and vest in the défendants, the sole and exclusive rigbt to print, publish, and 
sell ail compositions which he might write during the perlod of flve years 
from the date of the said agreement, and wherein and whereby the said Sig- 
mund Romberg did further set over unto the défendants herein the copyright 
and the right to recopyright ail the compositions which the said Sigmund 
Komberg might write during the period of the said agreement in order that 
the défendants might thereby protect the publishing rights vested in them by 
the said agreement, and that by virtue of the aforesaid agreements the de- 
fendants duly became the sole owners and proprietors of the exclusive right to 
print, publish, and sell each and every work composed by the said Sigmund 
Romberg during the period of the aforesaid agreement and of the copyright 
In and to each and every of such work and of the right to copyright and re- 
copyright the same." 

It is upon the contract thus set up that défendants must rely to 
establish that the plaintiff holds the légal title to the copyrighted com- 
position as trustée for défendants, having the bénéficiai ownership. 
Can the défendants in this action assert any équitable rights under 
this contract, or are they estopped? 

[6] The plaintiflf has not pleaded the judgment as an estoppel. That, 
hovvever, was not necessary. The rule which requires a former ad- 
judication to be pleaded, if it is relied upon as an estoppel, is without 
application when the judgment, instead of being relied on in bar of 
the action, is set up merely as conclusive of some particular fact or 
question formerly in issue and adjudicated. See Southern Pacific R. 
Co. V. United States, 168 U. S. 1, 18 Sup. Ct 18, 42 L. Ed. 355 (1897) ; 
Foulke V. Thalmessinger, 1 App. Div. 598, 37 N. Y. Supp. 563, af- 
firmed in 158 N. Y. 725, 53 N. E. 1125 (1899). The plaintiff, there- 
fore, without pleading it, had a right to introduce the évidence of the 
judgment of the state court, and did so in the form of an affidavit 
presented to the District Court on the application for the injunction. 
So long as that judgment remains unreversed, it estops the défend- 
ants from claiming that they possess any équitable rights under the 
contract. The défendants submitted that contract to the New York 
court. That court had jurisdiction of the matter involved, no copy- 
right at that time having been procured, and as there was no diversity 
of citizenship the fédéral courts not only had no exclusive jurisdiction. 
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but they had no jurisdiction whatever, of the subject-matter of the 
suit. The court held the contract to be inéquitable, and lacking in mu- 
tuality of obhgation and of remedy, and refused spécifie performance 
and an injunction. We know of no way by which the défendants can 
escape from the effects of that judgment standing unreversed. The 
défendants in that action and their privies had a right to rely upon it 
as décisive of the question that the plaintiffs in that suit had no stand- 
ing in a court of equity to assert a bénéficiai interest in any of Rom- 
berg's writings or compositions under the contract. 

[7-3] If the défendants in the présent suit were not estopped from 
bringing in this contract, it niay be that this court might reach the 
conclusion that défendants bave a bénéficiai interest in the copyright. 
A contract lacking in mutuality when it is entered into may by subsé- 
quent performance be cured of its defect. See Fry on Spécifie Per- 
formance (5th Edition, with Canadian Notes) p. 241. And if a vendor 
sells future acquisitions— in this case, musical compositions at the 
time unwritten — the équitable title to the property attaches the moment 
it cornes into existence and vests in the grantee. Holroyd v. Marshall, 
10 House of Lords Cases, 191 (1862). And the principle that a court 
will not decree spécifie performance of a contract by piecemeal, but 
that it rnust be performed in its entirety, if performed at ail, does not 
apply to contracts which, though they may be entire and single in 
themselves, contemplate a separate and piecemeal performance of 
separate parts. Fry on Spécifie Performance, § 840. 

It would seem that an agreement made by an author assigning his 
interest in any future musical compositions he might compose, if sup- 
ported by a valuable considération and limited in time, is as much 
entitled to be specifically enforced as agreements made by a patentée 
who assigns ail futnre improvements on a patented device. Mississippi 
Glass Co. V. Franzen, 143 Fed. 510, 74 C. C. A. 135, 6 Ann. Cas. 707 
(1906). And see Birkery Mfg. Co. v. Jones, 71 Conn. 113, 40 Atl. 
917 (1898). Such an agreement, it may be conceded, might be invalid 
if an author undertook for a présent considération to give an exclusive 
right in ail writings which he might at any time in the future pro- 
duce. Such an agreement might be contrary to public policy and void, 
just as an agreement by an inventor transferring to another a right 
in ail inventions he might at any time thereafter make might be void. 
Aspinwall Mfg. Co. v. Gill (C. C.) 32 Fed. 697 (1887). But in this 
case the composer Romberg was to be paid royalties on his composi- 
tions as they were produced and sold, so that the incentive to produce 
was not taken away, and' the contract was not uniimited in time. We 
do not, however, décide any of thèse questions now, and it is not im- 
portant to the défendants how this court might hâve decided them if 
the défendants were not estopped from presenting them by the New 
York judgment. 

But did the contract confer upon the défendants any rights at law? 
The District Judge seenied to be under the impression that it did. He 
said: 

"Koinberg coiild not be pnt in .iail. If he performed hîs son.es, or If lie re- 
fused to luake au assigniueut of his literary property; but the obUgatlou to 
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iissisn "was valid, aiid the olilisees might get a judsment for damages at law 
for his faihire to perfonn. The agreeinent, tlioujih in words of présent assign- 
nient, could not corne Into existeuee; but, when Romberg comiiosed tlie song, it 
dld corne into existence, and was at least valid as an executory contract to 
assign, whether entorceable only at law or not. * * * if Roniberg's con- 
tract was valid at law, as I hâve deeided. neither he nor bis assignée with 
notice corne blameless into a court of equity. The lésai right upon which 
they base their claim in equity would, if Ronilierg had perfornied his valid 
obligations, now be vested in the défendants; they are vioîating that légal 
right only because he has already violated their right by failing to give them 
the title, and with it the right to do exaotly what they are now doing. His 
prior wrong is the occasion of the acts of which he couiplains. In such circum- 
stances he is in no position to ask for any e<iuitable remedy." 

[10-13] The contract "sold, assigned, and transferred" the right "to 
print, pubhsh, and sell" ail compositions which Romberg "might write" 
during a period of five years from the date of agreement. Such an 
agreement could not operate at law to vest the légal title in the défend- 
ants to thèse compositions, for the reason that the compositions were 
not at the time in existence. There could be no valid sale uniess the 
thing to be sold was in rerum natura and under the immédiate con- 
trol of the vendor. The common-law doctrine is expressed in the 
maxim "Licet dispositio de interesse futuro sit inutilis tamen potest 
fieri declaratio prœcedens qute sortiatur efïectum interveniente novo 
actu." The common law prevents the sale of things which the vendor 
has not in his possession by failing back tipon the common-sense no- 
tion that if one has not a thing to sell he cannot sell it. To every 
contract of sale an actually or potentially existing subject is neces- 
sary. At law one cannot transfer by a présent sale what he does not 
then own, although he expects to acquire it. But, while the contract 
was withotit effect at law as a contract of sale, it operated as an execu- 
tory agreement to sell. Whitehead v. Root, 2 Metc. (Ky.) 584, 587 
(1859); Parsons on Contracts, vol. 1, p. 439; 35 Cyc. 46. And while 
the agreement could not be specifically enforced, it imposed upon Rom- 
berg an obligation to perform it, and the breach of the agreement could 
be redressed in an action for damages. 

The légal and moral obligation which Romberg assumed he after- 
wards repudiated. If he had retained the title to the musical com- 
position herein involved, and taken out his copyright, and défendants 
had published, and he had asked an injunction against them, the re- 
lief might hâve been denied, and he might hâve been informed that 
he who cornes into equity must do so with clean hands. "He that hath 
committed iniquity shall not hâve equity." He who desires relief in 
equity must himself be free from fault. The plaintiff in this case, 
who acquired its rights with full knowledge of the légal and moral 
obligation resting upon its assigner, may be in no better position than 
its assignor ; its equity may not be superior to his. AU this may be 
perfectly true, if we assume that a valid contract existed. But it af- 
fords no help to défendants in the fédéral courts i.f the défendants 
are estopped by the action of the New York courts in holding the 
contract invalid. So long as the New York judgment stands unre- 
versed, the défendants cannot rely upon it for any purpose at law or 
in equity as against the parties or their privies in the suit in tlie state 
229 F— 4 



50 220 FEDERAL REPORTER 

court. The New York court refused relief upon tlie ground that the 
contract lacked net only mutuality of remedy but also mutuality o£ 
obligation. In other words, that court held that the contract lacked 
that which was essential to give it any validity as a binding contract. 

Now a final decree on the merits in a suit in equity opérâtes as a 
bar to any further litigation between the same parties on the same 
subject-matter in a court of lavv, and a final judgment on the merits 
in an action at law bars any further action between the parties on the 
same cause of action in a court of equity, except in matters which 
are within the exclusive cognizance of equity, so that they could not 
rightfully hâve been determined in an action at law. And a décision 
adjudging a contract invalid is conclusive of that fact for ail purposes 
in any further litigation between the same parties and their privies. 
Andrews Bros. Co. v. Youngstown Coke Co., 86 Fed. 585, 30 C. C. 
A. 293; Stockwell v. Silloway, 113 Mass. 384; Goodwin v. Snyder, 
75 Wis. 450, 44 N. W. 746; Summers v. Oberndorf, 73 Md. 312, 20 
Atl. 1068; Chase v. Walker, 26 Me. 555. That contract caniiot, there- 
fore, be relied upon in this court by thèse défendants against thèse 
plaintififs for any purpose. With that contract eliminated from this 
case the défendants bave no défense which they can successfully inter- 
pose to the application for the injunction. 

The order is reversed, and the District Court is directed to issue an 
injunction pendente lite as prayed. 

On Motion for Rehearing. 

PER CURIAM. In this cause our opinion bas been filed, but man- 
date bas not yet issued. Our décision was based upon the proposition 
that issues in this cause were res adjudicata, because the record con- 
tained a judgment of the state Suprême Court entered in a suit between 
the same parties (or their privies). Application bas been niade for a 
reargument, and with such application there bas been filed a copy of 
the printed case on appeal to the Appellate Division in said cause in the 
state court. This printed case on appeal apparently indicates that the 
state Suprême Court amended its judgment, subséquent to original 
entry, so that its disposition of the issues before it is différent from 
what it was in the original judgment. 

The mère filing of this paper book in no way changes the situation 
hère ; the only record before us is the record certified to this court by 
the United States District Court. We will, however, withhold man- 
date from issue during this session, so that the counsel, who has moved 
for reargument, may make application, on notice, on one of our regular 
motion days, for such relief as he may be advised, to show, if he can, 
that the state court did not hold the contract sought to be enforced in- 
valid at law, and so operate to deprive his client of the opportunity to 
obtain a décision on the merits of this cause in the fédéral courts. 
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HAWES et al. v. FIRST NAT. BANK OF MADISON et aL 
(Circuit Court of Appeals, Eighth Circuit. November 29, 1915.) 

No. 4499. 

1. Courts (©=,307 — United States Courts — Jubisdiction — Diveesitt of Citi- 

ZENSHip — "Indispensable Paety." 

An embarrassed debtor entered into an agreement witti his creditors 
wbereby his property was turned over to a committee of creditors la 
trust for the creditors, witli power to hold, manage, control and sell it, 
etc. The committee contracted to sell certain land constituting the only 
property of any practical value, to M., a citizen of Illinois, whereupon 
certain of the creditors, two of whom were citizens of Illinois, filed a bill 
asklng the court to assume control of the trust and administer it 
through a receiver appointed by it, to enjoin the trustées and their agent, 
In whose name title was held, from conveying the property, to enjoin any 
conveyance pursuant to the contract with M., and to set aside such con- 
tract and order a public sale of the land. M. was permitted to intervene. 
A decree was rendered adjudging that the trustées should not deliver any 
deeds to M., or pay him any mouey out of the assets of the trust estate, 
and ordering them to make no conveyances, except to a receiver thereby 
appointed, and to convey or cause to be conveyed ail property to the re- 
ceiver. It also dismissed M.'s intervening pétition. On the trial the 
principal fault found with the trustées was that thcy liad attempted to 
sell the lands to M. for much less than they were worth. Hcld, that M. 
was an indispensable party, both by the relief prayed for and by that 
granted, and, as he was a citizen of the same state as two of the com- 
plainants, the court had no jurisdiction, as, whlle the court did not in 
terms cancel the agreement between M. and the trustées, the decree ab- 
SOlutely nullified that agreement and adjudicated M.'s rigbts. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 850-854; Dec. 
Dig. <©=3307. 

For other définitions, see Words and Phrases, First and Second Séries, 
Indispensable Party.] 

2. Courts <s=3310 — Jurisdiction of Fédéral Courts — Citizenship — Suits for 

Keceivebships — Necessabt Parties. 

The debtor was himself an indispensable party to the suit, as complain- 
ants had no rlght to complain of the matters involved wlthout proof of 
their claims, and their claims could not be established without the debtor 
being présent in court. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 857; Dec. Dig. 
<S=>310.] 

3. Courts <®=>40S — Jurisdiction — Diverse Citizenship — ÛBJECTioNa 

Though no objection because of a defect of parties was made In the 
District Court, the Circuit Court of Appeals must notice the defect itself. 
If it is jurisdictional. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1103; Dec. Dig. 
<S=»405 ; Appeal and Error, Cent. Dig. § 3302.] 

4. Eeceivers <S=>189 — Costs of Receivbrship — Parties Liable. 

Where a receivershlp is procured illegally, the costs of the receivership 
may be taxed agalnst the complainant procuring the appointment of the 
receiver. 

[Ed. Note.— For other cases, see Receivers, Cent. Dig. §§ 379, 380 ; Dec. 
Dig. ®=5l89.] 

^=5 For other cases see same topic & KEY-NUMBËR in ail Key-Numbered DlgeaU & Indexes- 
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5. Receivees ©=318!) — Costs or Keceiverstiip — Payment from Propeett. 

Where the court appolntins a receiver liad no jurisdiction, it cniinot 
claim jurisdiction over the projjerty seisîed without jurisdiction, and pay 
costs and expcnses of the recelvership tlierefroui. 

[Ed. Note. — For otlicr cases, see Heceivers, Cent. Dlg. §§ 379, 380; Dec. 
Dig. ©=>189.] 

Appeal from the District Court of the United States for the Eastern 
District of Missouri; David P. Dyer, Judge. 

Suit by the First National Bank of Madison and others against 
Richard S. Hawes and others. From a decree in favor of complain- 
ants, défendants appeal. Reversed and remanded, with instructions. 

C. C. Le Forgée, of Decatur, 111. (Francis R. Wiley, of Decatur, 111., 
on the brief), for appellant McGinley. 

James C. Jones and Frank H. Sullivan, both of St. Louis, Mo. (Lon 
O. Hocker, of St. Louis, Mo., on the brief), for other appellants. 

Thomas B. Harlan, of St. Louis, Mo. (Matthew G. Reynolds, John 
A. Hope, and Chase Morsey, ail of St. Louis, Mo., on. the brief), for 
appellees. 

Before CARLAND, Circuit Judge, and AMIDON and VAN 
VALKENBURGH, District Judges. 

CARLAND, Circuit Judge. On July 3, 1914, John E. Franklin 
of St. Louis, Mo., owed, either directly or as an indorser, nearly 
$1,000,000, to more than 100 banks in St. Louis and surrounding ter- 
ritory. There was a meeting of his creditors at which his financial 
condition was considered. In préférence to bankruptcy or a recelver- 
ship, the creditors and Franklin decided that a trust agreement where- 
by the latter should turn over ail his property to a committee in trust 
for his creditors should be executed. The committee agreed upon 
was as follows : Samuel C. McCluney, a dealer in commercial paper, 
and who had sold about $160,000 of Franklin paper to country banks 
and represented them therein ; Richard S. Hawes, vice président of 
the Third National Bank of St. Louis, which held about $50,000 of 
Franklin paper, and was correspondent for some of the country banks 
carrying such paper; Leonidas S. Mitchell, an officer of the National 
Bank of Commerce, which was carrying about $165,000 of the paper 
mentioned and represented other country banks carrying the same; 
August E. Brooker, a banker, v^'ho represented banks with claims 
amounting to about $40,000, and August Schlafly, a banker and large 
real estate owner who did not represent any claims against Franklin, 
but was his personal friend. Unless the creditors should accept tliis 
plan with unanimity, or nearly so, it could not be put into exécution. 

About August 15, 1914, ail but 10 or 15 of the direct creditors had 
executed the trust agreement Thereupon the committee above men- 
tioned exectited it and undertook the trust. The trust agreement was 
finally executed by 113 creditors, constituting pnactically ail of the 
direct creditors and a large majority of the indirect creditors. The 
complainants in this case executed it. There were three parties to 
the agreement : Franklin as party of the first part, the committee above 

(S=3For other cases see same topic & KEY-NUMDER iu ail Key-Numbered Digests & Indexer 
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mentioned, party of the second part, and the creditors of Franklin, 
parties of the third part. The agreement occupies nine printed pages 
of the record, and for obvions reasons cannot be set ont hère, nor is 
it necessary to do so. The agreement provided that Franklin should 
transfer ail of his property to the committee and that the committee 
should hâve the f ollowing power : 

"The comuiittec sliall hâve the authority to hold, manage, control, sell, 
operate, rent, and lease the property transterred or conveyed to it ; to prose- 
cute or défend any suit at law or equlty affecting the title to said property, 
or in any wlse relating thereto, and to settle, arbitrale, or compromise any 
sucli suit or any niatter pertaining to the property transferred or eonveyed to 
it, or which, by the ternis of this agreement, should, in the opinion of the 
committee, hâve been so transferred or conveyed ; to pay the interest or 
principal of any jnortgage, incumbrance, or lien now existing or hcreafter 
created against said property ; to pay ail taxes or spécial assessments levled 
u])on said property ; to sell any or ail of said property for cash or for notes, 
and upon such ternis and conditions and in such ])arcels as it may deem best ; 
to borrow, from tinie to time, any sunis of money, and to securo the repayment 
of the same by charge, p]e<lge, inortgage, deed of trust, or otlier instrument in 
writing upou th(> iiroperty, real or personal, or any of it, conveyed and trans- 
ferred to it by said Franklin, and any and ail sums so borrowed sliall take 
priority over the daims of the depositors to the property held by the com- 
mittee or the amonnts reallzed therofroin ; to pay off and cause to be re- 
leased and canceled any indelitedness now or hereafter existing against said 
property ; to Irid or refrain from biddiiig at any sale of any of said property, 
and to hold any jiroperty ])urchased by it, either in its own name or in the 
nanic of any persou or corporation uominated by it; to return to said Franklin 
and liis légal reiircseutativos any property which, in the opinion of the com- 
mittee, cannot be reallzed on for the benoiit of the creditors; and, in gênerai, 
to exercise over tlie property conveyed and transferred to it, or its nominee, 
the control, power, and authority of aljsolute owner, save and except that the 
fuuds realized by it shall be npplied by the committee as bereinaftor provided." 

The agreement also contained the f ollowing provision : 

"The depositors agrée that they will not, so long as this agreement remains 
in effect, institute, .loin in, or bccome parties to any proceeding at law or 
e<iuity, or spécial proceeding in any court, for the purpiose of eiiforcing their 
daim against the first iiarty, or procuring any settlement or distribution of 
any of the property of the tirst party otlier tlian by the committee as herein 
provided." 

The committee was empowered to sell ail property and distribute 
the proceeds to creditors and were to return any surplus that might 
remain to Franklin. Franklin was also entitled to notice of sale of 
ail collatéral either by the parties holding the same or by the committee. 
The Third National iîank was constituted a depository where creditors 
might deposit their claims and the papers evidencing the same. For 
the more convenient handling of the property conveyed Edward W. 
Labitzke was to take the title to the real estate conveyed by P'ranklin 
under the agreement as agent of the committee. On April 16, 1915, 
the following mémorandum of agreement was executed by August 
Schlafly, as chairman of the Franklin creditors' committee, and one 
William McGinley: 

"This mémorandum of agreement, entered Into this 16th day of April, 1915, 
between August Schlafly, dtiairman of the Franklin creditors' committee, act- 
ing for and duly autliorized by said committee, and William McGinley: 

"(1) Said committee will sell to McGinley, or his nominees, what are kncwu. 
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as the Franklin lands, in Pemlscot connty, Missouri, being tlie lands describ- 
ed in two deeds froni Fraulilin to Edward W. Labitzke, aud the said McGinley 
agrées to bny sald lands on the foUowing ternis: Twenty-flve thousand dol- 
lars (if25.000.00) payable on April 19, 1915, of wliich ten thousand dollars 
(.?10,000.0{j) shall be cash and flfteen thousand dollars ($15,000.00) shall be the 
note of said McGinley, payable in twenty (20) days and secured by collatéral 
sntisfactory to said committee ; the balance of said purchase priée shall con- 
sist of the note of said McGinley, or his nominee, secured by a mortgage on 
the lands ; said note shall be for the sum of two hundred and seventy-fl"\'e 
thousand dollars ($275,000.00), less the aiuount of the principal due on the 
three mortgages now on the lands, being approxiniately one hundred forty 
thousand dollars ($140,000.00), and said note shall be for approximately one 
hundred thirty-five thousand dollars ($185,000.00) ; said note shall bear five per 
cent. (5%) interest and shall be due January 1, 1910. 

"(2) The above agreement is subject to the exécution of a eontract cou- 
taiiiing necessary provisions (or defects of title, adjustinent of interests ou 
mortgages, and other conditions, which eontract shall be in form satisfactory 
to the attorney for the counnittee and to said McGinley, and shall be executed 
on April 19, 1915. 

"(3) If the committee shall on or before flve o'clock on Monday, April 19, 
1915, désire to rescind this eontract they niay do so by paying the said 
Mc(îinley the suin of ten thousand dollars ($10,000.00). 

"Executed in duplicate, at St. Louis, Missouri, tbis ICth day of April, 1915. 

"August Sclilally, 
"Chairman of the Franklin Creditors' Committee. 
"Wm. McGinley." 

On April 19tli the foUowing mémorandum was executed by the 
same parties : 

"Date of April 19, 1915, wherever it oeeurs in this eontract, changed by 
mutual consent to April 20, 1915 ; otherwise, eontract in f ull force and effect. 

"Wm. McGinley. 
"August Schlafly, 

"Chairman J. E. Franklin, Com." 

At about the time the mémorandum of agreement, dated April 16, 
1915, was signed the original bill in this case was filed. The bill does 
not appear in the record, but, as it stopped any ftirther proceedings 
under the mémorandum, we in fer that it was filed about the date there- 
of. On April 27, 1915, an amended bill was filed which appears in the 
record. 

From the amended bill we learn that the action was brought by 
the First National Bank of Madison and the German State Bank, both 
citizens of Illinois, and the Bank of Tuckerman, a citizen of Arkansas, 
against John F. Franklin, who executed the agreement of July 3, 
1914, R. S. Hawes, August Schlafly, August E. Brooker, Samuel C, 
McCluney, and L. S. Mitchell, constituting the committee hereinbefore 
mentioned, Irvin V. Barth, Third National Bank, and Edward W. 
Labitzke, ail alleged to be citizens of Missouri. The bill was dismissed 
as to Barth and as to John E- Franklin, who was never served with 
process nor appeared in the action. Appellees allège that they are 
gênerai creditors of Franklin in the aggregate sum of $17,100. The 
bill was filed by them in their own behalf and ail other creditors of 
PYanklin, as beneficiaries of the trust agreement, who might be willing 
to join therein and bear their proportional part of the expenses of 
the litigation. The bill charged no fraud against the trustées, but al- 
leged mismanagement on their part. It contained the foUowing prayer : 
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"Wherefore plaintiffs pray that this honorable court assume control of sald 
trust and admlnister the same through its ovvn officers and agents, and that 
sald Franklin be adjudged insolvent ; that said Third National Bank of St. 
Louis act upon no orders or directions exeept the same be made by this 
honorable court ; that said Edward W. Labitzke be enjoined f rom making con- 
veyance of any property, real or Personal, standing in his name or under hls 
control as the agent or nominee of said committee, exeept by order of this 
court ; that the défendants R. S. Hawes, August Schlafly, August E. Brooker, 
Samuel C. McCluney, L. S. Mitchell, and Irs'in V. Barth be ordered to mako 
due, full, and proper account of their acts and doings under and by virtue of 
said agreement of July 3, 1914, and that they, and each of them, be enjoined 
from making any conveyance of the so-called Pemiscot county, Mo., lands, 
pursuant to the alleged contract with William McGinley or otherwise, or 
from in any manner disposing of or dealing with any of the assets in their 
hands, exeept upon the order of this honorable court ; that said défendants, 
acting as said trustées, and each of them, be required to show cause why said 
alleged contract with the said William McGinley should not be set aside and 
held for naught; that said contract be set aside and held for naught; that 
this court order a public sale of said Pemiscot county land upon such terms 
and conditions as the court may détermine ; and for such other and further 
relief as to the court may seem just and proper." 

On May 3, 1915, William McGinley, party to the mémorandum 
agreement of April 16, 1915, obtained leave to file and filed his in- 
tervening pétition. McGinley was and is a citizen of IlHnois. May 
4, 1915, counsel for appellants nioved the court to dismiss the bill 
for want of jurisdiction urging as a ground for the motion that Wil- 
liam McGinley, who had intervened, was an indispensable party to 
the action, and that it appeared from his pétition that lie was a citi- 
zen of Illinois, of which state the First National Bank of Madison 
and the German State Bank, two of the complainants, were citizens. 
This motion was denied on May 17, 1915. On May 12, 1915, a sup- 
plemental allégation was permitted to be added to the bill to the ef- 
fect that if the court should find a receiver should be appointed com- 
plainants were prepared to furnish or cause to be furnished a sum 
not exceeding $160,000 to be used in protecting the trust estate and 
fînancing the receivership. The case came on for hearing on the 
merits and as a resuit thereof on May 19, 1915, it was adjudged that 
the appellants Richard S. Hawes, August Schlafly, August E. Brooker, 
Samuel C. McCluney, and Leonidas S. Mitchell, whether acting in- 
dividually or as a committee, should not deliver to intervener William 
McGinley, or his nominee, any deed or deeds conveying what are 
known as the Franklin lands in Pemiscot county, Mo., and should not 
pay him any money out of assets in their hands belonging to the Frank- 
lin trust estate, and each of them were ordered not to make any con- 
veyance of said lands, exeept to the receiver to be appointed by the 
court; that said committee convey or cause to be conveyed on or be- 
fore the 29th day of May, 1915, by deed properly executed, acknowl- 
edged, and delivered to said receiver the so-called Franklin lands, be- 
ing about 8,500 acres, located in Pemiscot county, state of Missouri, 
and that they convey or cause to be conveyed to such receiver any 
other lands held by them or under their control as such committee; 
that said committee on or before the 29th day of May, 1915, transfer 
and deliver to such receiver ail money, stocks, bonds, promissory notes, 
mortgages, leases, contracts, deeds, choses in action, documents, ab- 
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stracts of title, correspondence, records, and papers belonging and ap- 
pertaining to or constituting said trust estate or any part thereof, 
whether in their possession or under their control ; and tiiat they put 
such receiver in full possession and control of ail the real and personal 
property constituting such Franklin trust estate. It was further or- 
dered, adjudged, and decreed that Richard S. Hawes, August Schlafly, 
August E. lîrooker, Samuel C. McCluney, and Leonidas S. IMitchell, 
and each of them, be renioved and discharged as such committee and 
trustées, and that they be divested of ail power, right, title, and in- 
terest in and to said trust estate ; that they, and each of them, and 
their attorneys and agents, be perpetuaUy enjoined and restrained from 
further acting as such committee, or as such trustées, and from ex- 
ercising any control of, over, or concerning the said trust estate, or 
any power or authority under said agreement, except to carry into 
effeçt the provisions of the decree, and from in any manner interfer- 
ing vvith the administration of said trust estate by the receiver named 
in said decree. 

It was further ordered, adjudged, and decreed that Frank J. Cun- 
ningham, of Pemiscot county, state of Missouri, be appointed receiver 
to take charge of and administer the trust estate and exécute the trust 
estabîished by John E. Franklin under the said agreement of July 3, 
1914; that the défendant Edward W. Labitzke, on or before May 29, 
1915, convey to said Cunningham, receiver, by proper deed or deeds 
duly executed, acknowledged, and delivered, the land heretofore con- 
veyed to him by John E- Franklin, or any one acting for Franklin, be- 
ing what are knovvn as the Franklin lands, and consisting of about 
8,.500 acres located in Pemiscot county, Mo., the record title of which 
said lands is now in the said Labitzke; that said Labitzke, on or be- 
fore May 29, 1915, transfer and deliver unto the said Cunningham 
ail money, rents, deeds, leases, abstracts of title, correspondence, pa- 
liers, and other documents in possession or under his control belong- 
ing or appertaining to such land or trust estate ; and that said Labitzke 
be perpetually enjoined and restrained from otherwise conveying said 
property or any part thereof, and from otherwise exercising any con- 
trol over or concerning any such real estate or any other property held 
by him, belonging or appertaining to the said Franklin trust estate. 
It was further adjudged that, should the défendants acting as a com- 
mittee, or should the said Labitzke, or either of them, fail to make 
the conveyances and transfers ordered on or about May 29, 1915, then 
that the decree entered should operate to pass to and vest in the re- 
ceiver the title to ail such property. It was further adjudged that the 
Third National Bank of St. Louis, on or before May 29, 1915, de- 
liver to said Cunningham ail money, stocks, bonds, promissory notes, 
mortgages, leases, contracts, deeds, documents, records, correspond- 
ence, papers, now in its possession, or which might come into its pos- 
session or under its control, belonging to or appertaining to said Frank- 
lin trust estate. It was further adjudged that said Third National 
Bank be perpetually enjoined and restrained from acting upon any 
orders or directions of the committee created by the trust agreement. 
It was further adjudged that the money, checks, or other property 
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lodged with any of the défendants by William McGinley in contempla- 
tion of the purchase of said Franklin lands, located in Pemiscot coun- 
ty, Mo., were no part of the said Franklin trust estate, and défend- 
ants were at liberty to dispose of the same as they might be advised. 
It was also adjudged that the intervening pétition of William McGin- 
ley be dismissed. 

[1] In the considération of this case we are met at the threshold 
with the question of jurisdiction. It is urged by counsel for appellants 
that John F. Franklin and William McGinley were both indispensable 
parties, without whom the court below was without jurisdiction to 
render the judgment which it entered. On account of this contention 
it has been necessary to state the prayer of the bill and the relief 
granted. The classes of parties to a bill in equity bave often been stated 
by the Suprême Court and by this court. Minnesota v. Northern Se- 
curities Co., 184 U. S. 236, 22 Sup. Ct. 308, 46 L. Ed. 499; Shields 
V. Barrow, 17 How. 130, 15 L. Ed. 158; Cahfornia v. Southern Pa- 
cific Co., 157 U. S. 257, 15 Sup. Ct. 591, 39 h. Ed. 683; Gregory v. 
Stetson, 133 U. S. 579, 10 Sup. Ct. 422, 33 L. Ed. 792; Smith v. Lyon, 
133 U. S. 315, 10 Sup. Ct. 303, 33 L. Ed. 635; Byers v. McAuley, 
149 U. S. 618, 13 Sup. Ct. 906. 37 L. Ed. 867; Barney v. Baltimore 
City, 77 U. S. (6 W^all.) 280, 18 L. Ed. 825 ; Sioux Citv T. R. & R. 
Co. V. Trust Co. of N. A., 82 Fed. 124, 27 C. C. A. 73 (8th Cir.); 
Chadbourne v. Coe, 51 Fed. 479, 2 C. C. A. 327 (8th Cir.). In Min- 
nesota V. Northern Securities Co., supra, in speaking of thèse classes, 
it was said : 

"They are: (1) Fonnsil parties. (2) Persons liaving an interest in the eon- 
troversy, aïKl wlio ought to be rnado pnrties, in order that tUe court rnay act 
on that rule which requircs it to décide on and finally détermine the entire 
coutroversy, and do complète justice, l)y adjusting ail the rights invoh-ed In 
it. Thèse persons are commonly ternied necessary jiarties ; but if their inter- 
ests are separable Irom those ot the parties before the court, so that tlie court 
can proceed to a decree, and do complète and final justice, without affecting 
other persons not before the court, the latter are not indispensable parties. 
(3) Persons who not only hâve au interest in the coutroversy, but an interest of 
such a nature that a tinal decree cannot be made without either afïecting 
that interest, or leaving the coutroversy In such a condition that its final dé- 
termination may be wholly inconsistent with equity and good conscience." 

The question, then, is whether the interest in the controversy of 
Franklin and McGinley was of such a nature that a final decree could 
not be made in the action without either affecting that interest or leav- 
ing the controversy in such condition that its final détermination might 
be wholly inconsistent with equity and good conscience. The bill in its 
allégations is much broader in its scope than the évidence at the trial. 
The évidence at the trial was largely confined to the Pemiscot county 
lands, and the principal fault found with the trustées under the Frank- 
lin agreenient was that the trustées had attempted to sell thèse lands 
to McGinley for much less than they were worth. Evidence was given 
both in support of the sufficiency of the considération promised to be 
paid by McGinley and as to its insuffîciency. We think it may be truly 
said after an examination of the évidence in the record that the only 
property of any practical value conveyed by Franklin to the trustées 
or to Labitzke for them was the 8,500 acres of Pemiscot county lands. 
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The bill did not pray for a removal of the trustées, but it was cîaimed 
that they were mismanaging the trust, and the court was asked to take 
the property into its possession and manage the trust itself through 
its officers. McGinley was allowed to intervene, but in the final decree 
his intervening pétition was dismissed. It is said that the court did 
not cancel the mémorandum of agreement between McGinley and 
Schlaiîy. It did not do it in terms, but what it did do, if the decree is 
to stand, absoKitely nullified the agreement of April 16, 1914. Mc- 
Ginley's rights hâve been adjudicated, although his intervening péti- 
tion has been dismissed. The comraittee under the trust agreement bas 
his $25,000 to use as they are advised. So far as McGinley is con- 
cerned, the decree entered, if he was not in court, would be wholly in- 
consistent with equity and good conscience. The bill prayed that the 
contract with McGinley be vacated and set aside. When he voluntarily 
appeared and was allowed to intervene, then a controversy was pre- 
sented not within the judicial power of the court, as he was a citizen 
of the same state as the two other complainants. With McGinley out 
of court, no decree afïecting his interest could be made, and in court 
he ousted the court of jurisdiction. 

It is claimed by counsel for appellees that when William McGinley 
intervened in the action he did not by such intervention oust the court 
of its jurisdiction. The foUowing cases are cited in support of this 
contention: Phelps v. Oaks. 117 Ù. S. 236, 6 Sup. Ct. 714, 29 L. Ed. 
888 : Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. 27, 28 h. Ed. 14.5 ; 
1-Iardenbergh v. Rav, 151 U. S. 112, 14 Sup. Ct. 305, 38 L. Ed. 93; 
People of Porto Rico v. Ramos, 232 U. S. 627, 34 Sup. Ct. 461, 58 L. 
Ed. 763. Thèse cases do not support counsel's contention. Without 
reviewing thèse cases, it is suflîcient to say that they establish a well- 
known rule in fédéral equity practice, namel)^, that when a stranger to 
the action, or one who is not an indispensable party thereto, intervenes 
therein, in order to protect his own interest, his citizenship will not 
oust the court of jurisdiction; but this is on the theory that the court 
already has jurisdiction of the cause of action and of the parties and 
can proceed to judgment without the party who seeks to intervene. 
But in the case at bar both by the relief prayed for and the relief grant- 
ed McGinley was an indispensable party, without whom the court 
could not render the decree whicli it did. Ile voluntarily appeared, 
but his appearance was fatal to the court's jurisdiction for the reasons 
stated. 

[2] Whatever might be said as to Franklin being an indispensable 
party to an action simply to remove one or more of the trustées for 
misconduct under the trust agreement and to appoint new trustées in 
their place, we tJiink when it was prayed in the bill that the court reach 
out through its receiver and seize ail of the trust property for the pur- 
pose of managing the trust itself with ail the attendant expenses of a 
receivership, and this prayer is foUowed by a decree whicli practically 
disemboweled the whole trust agreement, it clearly appears that Frank- 
lin was an indispensable party to the action. The appellees were gên- 
erai creditors, and without proof of their claims they had no right to 
complain. We do not see how tliese claims could be established with- 
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«Ut Franklin in court. Chadbourne v. Coe, 51 Fed. 479, 2 C. C. A. 327 
(8th Cir.). The trust agreement did not establish thèse daims, nor 
cîoes it help the situation when it is said Franklin does not object. 
There is only one way to détermine whether he does or not, and that 
is by making him a party to the action. 

[3] It is said no objection was made below as to the absence of 
Franklin, but it is made hère; moreover, we must notice it ourselves, 
if it is jurisdictional. If the court below had no jurisdiction it could 
not décide the merits of the controversy. Nor can we discuss them. 
There seems to be no alternative but to reverse the decree below and 
remand the case to the District Court, with instructions to cause ail 
property seized by its receiver to be returned to the persons from 
whom it was taken, by proper conveyances if necessary, and to tax the 
costs of the action and the costs and expenses of the receivership 
against the appellees, complainants below. 

[4] Where a receivership is procured illegally, the costs of the re- 
ceivership may be taxed against the complainant procuring the appoint- 
ment of such receiver. Machinery Co. v. Hughes, 195 111. 413, 63 N. 
E. 186, 59 L. R. A. 673 ; McAnrow v. Martin, 183 111. 467, 56 N. E. 
168; Highlev v. Deane, 168 111. 266, 48 N. E. 50; State v. People's U. 
S. Bank, 197 Mo. 605, 95 S. W. 867; Cutter v. Pollock, 7 N. D. 631, 
76 N. W. 235; Ephraim v. Pacific Bank, 129 Cal. 589, 62 Pac. 177; 
High on Receivers (3d Ed.) § 796; Beach on Receivers, § 774. 

[5] In the case at bar, the court, being without jurisdiction, has no 
property with which to pay anv one, and hence is not ruied by At- 
lantic Trust Co. v. Chapman, 208 U. S. 360, 28 Sup. Ct. 406, 52 L. 
Ed. 528, 13 Ann. Cas. 1155. Courts may not seize property without 
jurisdiction, and then claim jurisdiction over the property because it 
is in the possession of the court. 

Reversed and remanded, with instructions. 



COLLINS et al. v. WILLIAMSON. 

(Clrcnlt Court of Appeals, Sixth Circuit December 17, 1915.) 

No. 2648. 

1. CORPOBATIONS <&=>550 — ASSIQNMENTS FOE CeEDITOBS — VaLIDITT — InSOL- 

VENCY. 

A deed to ail the property of a corporation, duly made In trust for 
the benefit of creditors, constltutes an asslgnment, whether the corpora- 
tion be solvent or insolvent 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2190; Dec. 
Dig. <g=3550 ; Asslgnment for Benefit of Creditors, Cent. Dlg. § 94.] 

2. COKPOBATIONS ©=550 — ASSIGNMENT BY COEPOEATION JUEISDICTION OF PeO- 

CEEDINGS. 

Under the rule that where a judlclal tribunal has gênerai Jurisdiction 
of the subject-matter, and the spécial facts whlch glve it the rlght to act 
In a partlcular case are averred, and not controverted, upon notice to 
ail the parties, jurisdiction is acqulred, and cannot be assailed in any 
collatéral proceedLng, proceedings on a deed of gênerai asslgnment made 

£=sFrr otber cases see same toplc & KEY-NUMBER in ail Key-Numbered Disesta & Indexas 
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by a corporation under the Ohlo statutes are net vold beeause of the 
fact that the deed is flled and the proceedlngs are Instituted in the in- 
solvency or probate court of a county other than that in whlch the prin- 
cipal office of the company is flxed by Its articles of incorporation, where 
the deed recites that the company is of the county In which the deed la 
filed, and no objection Is made by any stockholder or creditor to the Ju- 
risdiction of the court, which in such case can only be challenged by 
direct proceedlngs. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. § 2190; Dec. 
Dig. <g=550 ; Asslgnments for Benefit of Creditors, Cent Dig. § 9i.] 

3. COUETS «S^éS»— JtJBISDICTIOIÎ OF FEDERAL COUETS SUIT TO SeT ASIDB 

Deed of Assignment. 

Gen. Code Ohlo, § 1613, vests In the court of Insolvency of Hamllton 
county, and other provisions in the probate courts of other countles, spé- 
cial jurlsdiction of proceedlngs to exécute the trust ereated by an assign- 
ment for the benefit of creditors ; but such courts are not given gênerai 
equity power to set aside and vacate such a deed, whlch is vested In the 
court of common pleas. Held, that a fédéral court had JurlsdicOon of a 
suit for such purpose, where the requisite facts to confer fédéral jurlsdic- 
tion were alleged. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 1324-1342; Dea 
Dlg. <S=4S9.] 

4. COBPOBATIONS <S=>550 — VaLIDITY ASSIQNMENTS ÏOB CEBDITOKS PUEPOSE 

OF Assignment. 

A gênerai assignment by a corporation, forced by Its majority stock- 
holders, held void, where its purpose was not the protection of creditors, 
but to coerce stockholders to surrender corporate bonds issued as a bonus 
with their stock and clalmed by the majority to be illégal ; such purpose 
not being wlthln the purview of the assignment statutes. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 2190; Dec. 
Dig. ®=>550 ; Asslgnments for Benefit of Creditors, Cent Dig. § 94.] 

5. CoKPOEATiONS <S=>553 — Eeceiveks — Geounds fob Appointmesît. 

In a suit to set aside a deed of gênerai assignment by a corporation, 
the court Ueld warranted by the facts in appointing a receiver pendente 
lite. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2201-2216; 
Dec. Dig. <S=5Ô53.] 

In Error to tlie District Court of the United States for the Southern 
District of Ohio ; Howard C. Hollister, Judge. 

Suit in equity by Frances H. Williamson against Justus Collins, Eu- 
gène Zimmerman, George R. Collins, and the Superior Portland Cé- 
ment Company. Decree for complainant, and défendants bring error. 
Affirmed. 

Justus Collins, Eugène Zimmerman, George R. Collins, and the Superior 
Portland Cernent Company (défendants below) appeal from a decree reudered 
by the District Court in favor of Frances H. Williamson as plalntlff. 

The défendant company was organlzed in 1906, with a capital stock of $523,- 
000, divided into 5,250 shares, of $100 each. The articles of incorpora- 
tion provide that its principal office shall be located at Jackson, Ohio. Its 
plant is on lands in Lawrence and Scloto countles, purchased of Mrs. Kelley 
for $100,000, of which sum $10,000 was paid to one Wright as a commission, 
and by him returned to the company. Mrs. Kelley, as agreed in the terms 
of sale, subscribed for $50,000 of the stock and paid for the same as calls 
were made by the board of dlrectors. Wright received stock to the 
amount of $25,000 for his services in consummating tlie deal and placing the 
stock. Following the contract of purchase made with Mrs. Kelley, Stern- 

4=3For other cases see same tdpio & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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berger, who was solieited to make a large subscrlption for stock, declined 
to do so, unless, to protect his stock, bonds to an amount equal to the au- 
thorlzed capital stock sliould be Issued and delivered to the respective 
stockholders to an exteut equal to the stock subscribed for by each. Thl'.s 
suggestion was adopted, but with reluctance on the part of Collins. ïo 
make it appear that there was a considération for the bonds, resort was had 
to a fiction. The records as to the organization of the Company, which for 
convenience had been prepared in advanee of the meeting held for that pur- 
pose, were interllned so as to show that the purchase price of Mrs. Kelley's 
lands was $100,000 and $525,000 in bonds, which bonds, bearing 5 per cent, 
interest, are secured by a mortgage in the usual form made to the Provident 
Savings Bank & Trust Company as trustée, with whicli trust company the 
défendant company subsequently did its banking business. On the delivery 
of the bonds to Mrs. Kelley she was to return and did return them to the 
company to be issued by it. Calls were made from time to tinie for the pay- 
ment of stock subscriptions, and, when they were paid to the extent of 50 per 
cent., bonds equaling one-half of the stock subscrlption of each person were 
delivered to him by the company. The residue of the bonds were apportioned 
and delivered when full payment was made for the stock. ïhere was also a 
later .$25,000 issue of preferred stock, one share of common stock being given 
for every two shares of preferred stock. 

Collins, who at ail finies bas been président of the company, became the 
owner of 2,669 shares of stock, and, with the holdings of his relatives (his wif e, 
sou-ln-law, and son), continuously owned a controlllng interest in the com- 
pany. The plaintiiï and lier relatives (ineluding Wright and his wife, formerly 
Mrs. Kelley) owed 780 shares. Eugène Zimmerman ac(iuired 325 shares. 
Owing to tlie financial disturbauce of 1907 and depressed business conditions 
affecting the cernent trade, the company did not prosper in the early years of 
its existence. It lias never paid a dividend, or set aside anything to the sink- 
iiig fund, which was to be five cents on each barrel of cément sold, to care for 
the bonds. A limited number of the bonds issued passed into the hands of 
third parties — the plalntifC, for instance, having disposed of hers, and Wright 
aiso liaving parted with at least $12,000 worth of his. Bonds held by the 
Wrights had been pledged as collatéral to an Ironton bank. A smuU amount 
of interest was paid on bonds which had gone into the possession of others 
than members of the corporation ; but, exeeptlng such small sums, the 
company, for want of funds, paid no interest on the bonds or on the unpaid 
coupons, which it was agreed should bear flve per cent, interest. The com- 
pany's total investment reached about $5.'!7,000. Its business required consid- 
érable ready cash for its conduct, and to obCain working capital it became 
uecessary at the iuception of its business opérations to borrow large sums. 
The trust company limited its crédit to $135,000, but, on account of the im- 
palrment of the company's crédit by the mortgage bond issue, which from the 
beginning was regarded unfavorably b,y Collins, required in addition to the 
défendant company's obligation persoiial security. Collins indorsed the com- 
l)any's notes and pledged for its benefit ail of the stock and bonds issued to 
lilm by the company, and also other securities, as collatéral. In 1907 the 
indebteduess before the comiiany's plant was put into opération reached 
$55,000, and, as the trust company re(iuired further Personal security when 
it was desired to iucrease the loan beyond that amount, Collins, Stemberger, 
and Zimmerman guaranteed a further loan to the company of $00,000. At 
one time the sum due to the trust company reached $165,000. The loans 
were ail duly authorized by the board of directors. 

The want of fuuds for the proper transaction of the company's business 
was well known to the members of the coriioration and much considered by 
tliem, and, for the purpose of improving its crédit, Collins, who was willing 
to lend his crédit to the company, if ail its other members did so, became 
persistently insistent that the stockholders surreuder ail their bonds, and 
that he and the others who had beconie llable for the company's bank in- 
debteduess should be relieved of their liability. The same attitude was as- 
sumed by Zimmerman and Sternberger. The return of the bonds to the com- 
pany was not efCected, because the plaintiff and the Wrights did not asseut 
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tliereto. Sternberger dietl In June, 1912, at whlcli time there was due $115,000 
to the trust company, wliieli had perniitted the reuewal of the company's 
notes from time to time at tlieir mnturity. Tlie trust oompauy tlien requested 
furtlier security from Stemberger's estate for the !(;O0',O0O loan or its payment, 
and on failure to comply witli such request it finally called for the satisfaction 
of the company's entire indebtedness to it. ïhe trust company had become 
unwilling to accept tbe défendant company's notes, even if the entire bond 
issue were deposited with it, unless personal or other adéquate security were 
also furnished. Witliout the linowled.ae of his associâtes, other than the secre- 
tary and treasurer, Collins, on Febmary 26, 1913, at the instance of the 
trust company, borrowed of it $115,000, giving his note to it for tliat ainount, 
paid the company's indebtedness to it, toolc over the $55,000 and the $60,000 
notes and thei securities ])ledged for tbeir payment, and deposited the whole 
of tliem with the trust company to protect his individual note. He also ar- 
l'rtuged to pay to the trust conn.)any $2,500 for each of the next four months on 
the debt, and thereafter $5,000 for each succeeding nionth until the debt was 
fully paid, which arrangement was reported to tbe stockholders ; but the 
indebtedness could not be thus liqnidated without reducing the funds requislte 
for the opération of the company'.s business. 

The net profits, which for the year 1912 were about $13,000, in 1913 approxi- 
niated $70,000; but, owing to tlie increaslng friction within the company, 
arislng ont of its finaneial condition, the effort to get in tlie bonds, and al- 
leged abruptness on the part of Collins towards certain members of the cor- 
poration, and the désire of Collins and Zimmerman to be relieved of tbeir 
liability to the company, Collins, on his own motion, in each of the months of 
July, August, and September, paid $10,000 on the bank indebtedness, and ou 
September Kith, in behalf of the company as its président, entered into a con- 
tract with the Commercial Crédit & Investment Company, of Chicago, by the 
terms of which he sold to the Crédit Company such of the défendant com- 
pany',s contracts and accounts and bills receivable as it then had or might ac- 
quire for 80 per cent, of tbeir face value, the remaining 20 per cent, to be 
paid to the défendant corporation when the accounts were paid in. From 
the sums collected on the accomits, however, the Crédit Company was to re- 
tnin an agreed compensation. This contract was approved by the company's 
directory on October llth. The proceeds arislng from the sale made to the 
Crédit Company were so applled by Collins to the bank indebtedness as full.y 
to satisfy it on October 30th. In conséquence of such application of its funds, 
the company was unable to meet its bills payable as it had previously done, 
but, as they became due, notes were Issued for the same. The contract with 
the Crédit Company, the amount of compensation allowed for its services, the 
use made of the funds received from it, and the nonpayment of current bills 
intensifled the feeling which had theretofore arisen, especially on the part of 
tbe plaintifC and her relatives. A meeting of the stockholders and also of 
the board of directors was therefore duly called for October 31st, to conslder 
the flnancial condition of the company, and "to take action to protect the 
finauclal status of the company, and to take ail necessary action tending to 
that end." 

On October 14th, when it was determined to call such meeting, Collins, who 
was willing, as was Zimmerman, to glve finaneial assistance to the company, if 
the other stockholders would also do so, believiug, as he always had, that the 
bond issue was invalld, and having decided that he would no longer carry the 
burden of the company's finances, for the purpose of getting rid of the bonds, 
deteriuined to cause the company to make an assignment to himself in trust 
under the state law for the beneflt of its ereditors ; but he dld not communl- 
cate that faet to the other members of the corporation. He caused the deed of 
assignment to be prepared, and on October 31st made known his purpose to 
such members, including Zimmerman, who sanctioned the plan. The making 
of the assignment was approved at the stockholders' meeting by a vote of 
3,371 as against 1,781 shares, and also at the directors' meeting, but the 
approvals were not without earnest protest from the minority stockhold- 
ers. The deed was executed, delivered, and filed in the insolvency court in 
Hamilton county (its power to admlnister assignments being the same as 
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that of probate courts), where the offices from whleh the company's business 
was directed were located, and also In Lawrence and Sdoto counties, in 
whlch were the company's lands, but was net flled In the probate court of 
Jackson county. There was at that tlme upwards of $13,000 In bank to the 
company's crédit and about $86,000 was owing to merchandise credltors. 
There was also a judgment against the company for $5,725. 

Prlor to October 31st ColUns had prepared letters to the credltors to be sent 
out by him as assignée, apprislng them of the assignment and that its purpose 
was to get rid of the bond Issue, assuring them of the solvency of the com- 
pany, and solicltlng thelr consent to a continuance of Its business under the 
authority of the insolvency court. More than three-fourths of them assented, 
and thereupon, havlng qualified as assignée by giving a bond of $160,000, he 
proceeded as assignée under authority of such court to appraise the company's 
property and to continue its business. The court named appralsers and also 
reeognized as valld the contract wlth the Crédit Company. Following the 
assignment, negotiatlons were had to compose the différences bctween the 
members of the company. The plaintlff and the Wrights never lent flnancial 
assistance to the company, or agreed to surrender thelr bonds, although in 
the negotiatlons immedlately preceding the filing of the bill the Wrights sug- 
gested that they would either sell thelr stock at 95 per cent, of its face 
value and thus eliminate their bond holdings, or that a loan for three years 
be made for them to take the place of that for whlch certain of thelr bonds 
were hypothecated and thereby enable them to turn in the bonds stlll in their 
possession. Before negotiatlons were concluded, the plaintifif filed her bill in 
the District Court against the défendants, and on a final hearing that court 
decreed the deed of assignment to be null and vold, enjoined CoUlns from 
acting as assignée thereunder, required him to file in such court a complet» 
account of ail of his transactions as assignée, assessed against him and Zlm- 
merman the cost, and appointed a recelver for the défendant company, whlch 
recelver Is still acting. The purpose of thls appeal is to reverse such action 
of the trial court. Collins' conduct, as président, of the company's business 
opérations is not successfully assalled. Annual statements were made by 
the directors showing the status of the company's affalrs. 

R. B. Smith, of Cincinnati, Ohio, for plaintiffs in error. 
Lawrence Maxwell and Murray Seasongood, both of Cincinnati, 
Ohio, for défendant in error. 
C. W. Baker, of Cincinnati, Ohio, for Standard Oil Co., amicus curise, 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

SATER, District Judge (after stating the facts as above). [1] It 
is not necessary to a décision of this case to détermine, as counsel 
would hâve us do, whether the company was insolvent at the time the 
deed of assignment was executed and delivered to Collins, for the 
reason that a deed duly executed and delivered in trust for the benefit 
of credltors constitutes an assignment, whether the assignor be solvent 
or insolvent. Wambaugh v. N. Y. Mut. L. Ins. Co., 59 Ohio St. 228, 
241, 52 N. E. 859; Rockel's Complète Ohio Prob. Pr. § 1547; In re 
Farrell, 176 Fed. 505, 512, 100 C. C. A. 63 (C. C. A. 6). 

[2] That the deed of assignment was not filed in Jackson county- 
and that the assignment proceedings were not given in charge of the 
probate court of that county is not, as claimed by plaintifï, of con- 
trolling importance. The company's articles of incorporation, in com- 
pliance with section 8625, General Code Ohio, state where its prin- 
cipal oSice is to be located ; i. e., at Jackson, Ohio. The company never 
availed itself of the privilège of so amending its charter as to change 
such place, as authorized by sections 8719-8723. Section 11092 re- 
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quires that a deed of assignment made by a corporation shall be filed 
in the probate court of tlie coimty in which the assigner résides. Such 
assignment becomes effective only from the time of its delivery to the 
probate judge. Section 11093. In Pelton v. Transportation Co., Z7 
Ohio St. 450, it was held that a certificate of incorporation which un- 
der the statute spécifies the place where the principal office of the 
Company is to be located is conclusive as to the location of such office ; 
but sections 11092 and 11093 do not say that, if a corporate deed of 
assignment be filed elsewhere than at the company's place of résidence, 
such deed or the administration of a corporate estate by a probate court 
other than that sitting in such county shall be void. On the contrary, 
in ail such cases a remedy is given by section 11094, by the terms of 
which, on failure for 10 days after the exécution of the deed of as- 
signment to file it or a copy of it in the proper county and of tlie as- 
signée to give bond as required by law, the probate court of such county 
on application of the assigner or of any of bis creditors, shall re- 
move the assignée and appoint another in bis place. 

The deed of assignment specifically recites that the assigner is "the 
Superior Portland Cément Company, of the city of Cincinnati, county 
of Hamilton, state of Ohio, a corporation organized and doing business 
under the laws of the state of Ohio." The deed was sulificient on its 
face to warrant the insolvency court to assume jurisdiction, and noth- 
ing appeared in it or in any of the proceedings in that court to sug- 
gest that jurisdiction was wanting. Neither the assigner nor any of 
its members or creditors challenged that court's right to proceed with 
the administration of the défendant company's estate, or invoked action 
by the Jackson county probate court. The rule is that where a judicial 
tribunal has gênerai jurisdiction of the subject-matter, as the insolvency 
court in this case had, and the spécial facts which give it the right to 
act in a particular case are averred and not controverted upon notice 
to ail the parties, jurisdiction is acquired and cannot be assailed in 
any collatéral preceeding. Black on Jiidgments, § 2'-10. When there 
is a lack of power or want of jurisdiction in the court, ail its acts are 
void ; but when there is merely a wrongfu! or defective exécution of 
power, its acts are voidable only, and must be reversed upon errer. 
I.essee of Cochran's Heirs v. Loring, 17 Ohio, 409, 423 ; Moore v. 
Robisen, 6 Ohio St. 302, 305. The situation presented is analogous 
to that in which a suit is filed in a fédéral judicial district in which 
none of the parties to the action réside. Tlie defect as to jurisdiction 
being siniply as to the district in which suit is brought, the parties being 
citizens of différent states, the objection is waived, if the parties make 
up the issues without objecting to the jurisdiction of the court. Kreigh 
V. Westinghouse & Ce., 214 U. S. 249, 252, 253, 29 Sup. Ct. 619, 53 
L. Ed. 984. 

\%\ It is earnestly urged that the District Court was without juris- 
diction to entertain the plaintifif's bill. By the terms of section 1613, 
General Code of Ohio, the court of insolvency, as regards the admin- 
istration of assignments in trust for the benefit of creditors, has the 
same jurisdiction, exercises the sanie powers, and discharges the same 
duties as are enjoined by the Constitution and laws of the state upon 
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probate courts, and ail laws in force or hereafter enacted regulating 
the manner of proceeding in the administration of such assignments 
by the probate court extend to the court of insolvency. If a deed of 
assignment is valid, the jurisdiction of the insolvency court therefore 
extends only to qualifying assignées, controlling their conduct, and 
settling their accounts, and to causing the trust created by the deed to 
be executed according to lavv. That court does not hâve the generaî 
equity power to set aside and vacate such a deed, but such power is 
vested in the court of common pleas. Home & Savings Association 
V. Jones, 64 Ohio St. 147, 157, 158, 59 N. E. 885. Such power being 
thus vested and the facts averred in the bill being such as confer ju- 
risdiction on a fédéral court, the District Court w^as reciuired to en- 
tertain the case. 

[4] The controversy as to whether the appointment of a receiver 
by the District Court was warranted must be determined from the 
facts of the case. The company became indebted to the trust company 
to the extent of $55,000 before the opération of its plant began in 
the fall of 1907. Collins generously lent his crédit to it for that 
amount, and subsequently for ail other sums borrowed. Had he net 
done so, the enterprise vvould hâve failed for want of operating cap- 
ital. Indeed, for aught that appears, it would hâve been unable to 
operate at ail. It is not to be presumed that any moneyed institution 
prudently conducted would extend crédit to a new enterprise without 
an established business which was bonded for practically its entire 
original cost, and especially if it knew as time passed, as the trust 
company did, that the company was unable to reduce an outstanding 
bank indebtedness of $115,000 and was paying neither dividends on 
its stock nor interest on its bonds. Collins was never unwilling to 
do for hiraself what he requested of others as regards the surrender 
of bonds and the lending of financial crédit to the company. The bur- 
den of carrying its finances rested peculiarly on him, although Zim- 
merman and Sternberger to a limited extent shared it with him. Con- 
sidering that the enterprise was new and without an established busi- 
ness, and that, if permitted to go upon the financial rocks, it would, 
when closed out, in ail probability realize but a small portion of the 
original cost, and could more easily be bought in by him than by any 
other stockholder, to the almost certain complète élimination of the 
plaintifl: and her relatives, his reasonable request that the bonds be re- 
turned to the company, and that he, Zimmerman, and Sternberger 
should, as far as practicable, be relieved of their personal liability, 
which had averted financial disaster to ail, and that ail the stockholders 
proportionately aid the company, should hâve met with a prompt and 
favorable response from the plaintifï, her sister (Mrs. Wright), and 
the latter's husband, notwithstanding Collins' greater interest, on ac- 
count of his larger holdings, and what is charged to hâve been at times 
his secret, if not arbitrary, action. 

Collins was under no obligation to carry so largely a burden in 
which others should share. The plaintifl: and her relatives apparently 
neither appreciated the service he had rendered them and ail other 
stockholders, nor endeavored to avert the financial collapse which the 
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witlidrawal of the loan of his crédit to the company would produce, 
although his large investment, amounting to about $275,000, placed 
him in a position better than theirs to protect himself in case the Com- 
pany encountered financial misfortune. In fairness to his associâtes, 
he should hâve apprised them of his purchase of the notes of the 
company from the trust company, giving his own note in their stead, 
and his payraent of the indebtedness more rapidly than the contract 
with that company required ; but in so doing he was but shifting tlie 
burden to the défendant company, where it rightfully belonged. There 
seemed to be no vvay in which he could satisfy the indebtedness for 
which he, Zimmerman, and the Sternberger estate were bound, other 
than by permitting the merchandise accounts to remain unpaid, so 
long as some of the stockholders blocked the only method of giving 
the company an improved iinancial standing which would enable it to 
obtain crédit. The corporate members, however, should bave been 
informed in advance, and should bave had the opportunity of con- 
sidering before its consummation the sale of the company's contracts 
and accounts and bills receivable to the Crédit Company, the appar- 
ently high price he was paying for its services, and the application of 
the proceeds of such sale to the payment of the company's debts other 
than merchandise accounts ; and yet had he proceeded, as did the com- 
plaining surety in Barbour v. National Exchange Bank, 45 Ohio St. 
133, 12 N. E. 5, and applied for a receiver of the company, his course, 
whether successfully pursued or not, would in ail probability bave been 
even more harmful, though acting within strictly légal rights, than 
was his sale of the quick assets to the Crédit Company and the ap- 
plication of the proceeds realized from them to the satisfaction of the 
company's indebtedness in advance of its actual maturity. 

When he determined to cause the company to make a deed of as- 
signment, fair play required that he should incorporate in the notice 
of the stockholders' and directors' meetings to be held October 31st, 
that the matter of the assignment was to be considered at that time. 
tie should not hâve proceeded secretly, and withheld such notice until 
the day on which the meetings were held. That the outstanding bonds 
were a menace to the life of the corporation, that they were issued 
as an inducement tO' procure stock subscriptions and as a bonus with- 
out the payment of any considération for them, is too manifest to 
admit of controversy; but what the rights of the holders of them 
as between themselves, and as between themselves and the company, 
rnay be, and as to what method is to be pursued to détermine such 
rights, and the cancellation and the return of them to the company, 
if it shall ultimately be decided that such shall be done, are matters 
which we are not now called upon to décide. 

We are not, however, informed as to how CoUins expected to free 
the company from the incubus of the bond issue by causing the com- 
pany to assign ail of its property for the benefit of its creditors, and 
yet that was his purpose in causing the assignment to be made. An 
assignment will be voided which is made in furtherance of a scheme 
to obtain an advantageous settlement, to force a compromise or to 
compel creditors to enter into a composition (4 Cyc. 197, 198), and, 
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it may be added, whose purpose is not the protection of the creditors, 
but the coercion of stockholders to surrender corporate bonds, and for 
the reason that such action is not within the purview of the statute 
relating to assignments. The assignment, whicli was secretly planned, 
was arbitrarily carried out, and constituted an act of bankruptcy wliich 
would almost necessarily and speedily terminate the company's busi- 
ness career, to the injury of the stockholders and without benefit to 
the creditors. A bankruptcy proceeding in fact was, it is stated, insti- 
tuted and has been held in abeyance only by the planting of the prés- 
ent suit. For the reasons above stated the trial court was justified in 
voiding the deed of assignment, and in view of Povvers v. IBlue Grass 
Building & Loan Association (C. C.) 86 Fed. 705, 707, the appointment 
of a receiver pendente lite was warranted. 

[5] We are not satisried that a further continuance of the receiver- 
ship is necessary. With the deed of assignment set aside and the pro- 
ceedings thereunder enjoined, there seems no occasion, so far as ap- 
pears from the record before us, for winding up the corporation or 
withholding from the directors the control of its assets, for it cannot 
be presumed that the directors will mismanage the corporate business 
or act otherwise than in conformity to law. Should the retirement of 
the company's bonds be still desired, no obstacle intervenes to prevent 
an appropriate action to accomplish that resuit. The différences be- 
tween the stockholders are not such as reasonable persons may not ad- 
just. The rule is too well settled to require citation of authority 
that courts of equity, in the appointment of receivers, act with great 
caution in applying that extraordinary remedy, and require a clear 
case of right and of présent necessity to induce their interférence. 
The extrême remedy of taking and keeping property of a corporation 
out of the hands of the managers chosen by the stockholders, except 
as the last resort, should not be applied unless considered absolutely 
necessary for the préservation of the corporate property. That ne- 
cessity, apparently, now ceases with the final décision concerning the 
validity of the trust deed ; but two years hâve elapsed since this record 
was made up, and it is possible that something may be presented to the 
court below justifying a temporary continuation of the receivership. 
However, we cannot now do as appellants ask and make a peremptory 
direction that it be terminated. 

The decree of the District Court is accordingly afïirmed, with costs, 
but expressly without préjudice to an application to such Court at 
any time by either party for the termination of the receivership. 
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GALLUP V. CAMMACK. 
(Circuit Court of Ai)peals, Fifth Circuit. February 7, 1916.) 

No. 2777. 

1. Adverse Possession <S=534, 44 — Ciiaracteb of Possession — Exclusiveness 

asd coniikuity. 

TJiider Rev. St. Tex. 1911, art. 5675, providlng that nny person liaving a 
riglit of action for tlie recovery of land a.ealnst aiiother having peaceable 
and adverse possession tliereof, cultivatiug, using, or enjoying it, sliall 
institute lils suit tlierefor within 10 years after lils cause of action shall 
liave accrued and not afterwards, tlie occupation wliicli will give title by 
adverse i)ossession must be exclusive and continuons. 

[Ed. Note. — For otlier cases, see Adverse Possession, Cent. Dig. §§ 136, 
226-231 ; Dec. Ulg. (S=334, 44.] 

2. Adverse Possession ©=114 — Ciiaracteb or Possession — Encroaciiments. 

Rev. St. Tex. 1911, art. 5675, require actions to recover land from an- 
other having peaceable and adverse possession tliereof, cultivatiug, using, 
or enjoying it, to be brougbt within 10 years. Article 5676 provides tbat 
the peaceable and adverse possession conteuiplated in the proceding article, 
as against the person liaving tlie right of action, shall be construed to em- 
brace not more thaii 160 acres, including the improvements or the num- 
ber of acres actually inclosed. Plaintifï in 1902 purchased 160 acres of 
land in the C. survey and tliereon built liis liouse and apimrtenances. 
Prior to his purchase tliere had been an encroachnient over the unlocat- 
ed boundary Une between the C. survey and an adjoining unoccupied sec- 
tion of from one to two acres, cultivated, upon which liad been erected 
a wagon shed, with a roof, but vyith uninclosed sides. l'iaintiff in 1903 
nioved on his laud, and cultivated his own land and about an acre and a 
half to two acres in the adjoining section, coi'respondiiig practically to tlie 
former encroachmeut. In 1903, and again in 1907, lie nioved away from 
liis land, and while away no one lived in lus bouse, but during ail of the 
time lie cultivated his own land and the encroachmeut, except in 1910, 
and in that year lie planted 12 to 15 fruit trees on the encroachmeut, in 
extending an orchard on the C. survey, and tended thein, and also stored 
tools in the wagon shed and pastured hogs on the unoccupied section. At 
différent times he also pastured hogs and eut jiosts and wood and pickets 
there. ileld, that tliere was a niere encroachnient, and not such a contin- 
uons adverse possession as to give the owner of the unoccupied section 
notice that lie was claiming adversely any part of the section, or to au- 
thorize hiiu to recover 160 acres of land from such section. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §§ 682, 
683, 6S5, 686; Dec. Dig. <S=>114.] 

In Error to tlie District Court of the United States for the East- 
ern District of Texas ; Gordon Russell, Jtidge. 

Action by S. B. Cammack against David h. Gallup. Judgment for 
plaintiff, and défendant brings error. Reversed and remanded, with 
instructions. 

Cammack, défendant in error, sued Gallup, plaintiff in error, to recover 160 
acres ont of B. B., B. & C. Railway Company, section 1, block 1, contaiuing 640 
acres. Gallup filed his answer coiitaining the statutory plea of not guilty and 
a cross-action, praying for judgmeut for the title and possession of the whole 
section of land. 

Gallup is the owner of the record paper title to the whole section. Oam- 
niaek based his right to recover on the 10-year statute of limitations of the 
State of Texas, beiug articles 5675 and 5676 of the Revised Statutes of Texas 
of 1911. 

<S==>For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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The case was tried hefore a jury, and a verdict and iudgment rendered in 
favor of Cammack for the 160 acres claimed by hlni, and in favor of (îallup 
for tlie remainder of the section. Froui this judcnient, rendered on this yer- 
diet, Gallup has brought this case to this court for review. 

B. B., B. & C. section 1, of whlcli the land in controversy is a part, lies 
immediately west of and adjoining th» William Cammack survey in Tyler 
coiinty ; the east boundary Une of section 1 and the west boundary Une of the 
Cauunack being a common Une. ("ammack owned, at ail times during the 
l)eriod in whlch he is clainiing tliat his limitation title to a portion of sec- 
tion 1 accrued, that portion of the Cammack survey lying east of and adjoining 
tlie IGO-acre tract out of section 1 whlch he recovered in this case. His home, 
dwelllng house, etc., were located on that portion of the Cammack survey 
owned by him. He is basing his right to recover in this suit on an alleged 
adverse occupancy and possession from his liome place over the Une onto 
section 1 and variously estlmated as coutalning between three-fourths and 
two acres. 

In this court Gallup rontends: "(1) That Cammack showed no such continu- 
ous use or occupancy of any portion of the IGO acres as would be suthcient 
to vest title thereto in hini under the Texas statute of limitations ; (2) that 
such occupancy and use as is shown to hâve been made by Cammack con- 
stituted a mère encroiichnient, and under the well-recognized so-called "en- 
croachment" cases declded by tlie Suprême Court of Texas he is not entitled 
to recover the ICO acres in controversy ; and (H) that he was not clalming to 
own the 100 acres under any such clalm or claim of right as is recognized by 
the lavvs of Texas, and that the évidence does uot brlng him withiu the effect 
of the Texas limitation statutes." 

Thèse points are raised in the record by ob.1oetlons and exceptions to the 
charge, submlttlng the Texas limitation statute of 10 years to the jury as a 
basis of recovery on the plaintlff's part, and exceptions to the refusai of the 
court to lustruct the .1ury peremptorll,y in favor of the plaintlff in error for 
ail of the land in controversy, and exceptions to the trial court's action in 
.submlttlng any issues to the jury for its détermination, on the ground that 
there was no évidence to warrant the submission of any such issues. 

Cammack testlfied in the trial as foUows: "My name is S. B. Ciiinmack. I 
am the ijlaintiff in this suit. I hâve had possession of a part of B. B., B. & 0. 
Ky. Co. section No. 1, in Tyler county, Texas. 1 took possession lu 190^. I 
moved on the place in the fall of 1002, but I did not take any possession of 
it untll 190;i. The first crop put; on it was corn. This was in 1903. After 
tlio 1903 crop I put other crops on the land. I put crops on it every year with 
the exception of one since 1 hâve owned it. The one year that I did not put 
a crop on it was 1910. There is a wagon slielter and a horse lot and a garden 
on this land. I don't ktiow when the wagon sheltcr was bullt there. ït was 
there when I went there. It had been used prior to tlie period when I went 
there. I had been knowlng this wagon shelter 10 or 12, or niaybe 15, years 
before I went there. It was there wiien I was a suuill schoolboy. I used the 
wagon shed during 1910. 1 used it to hâve plow tocls and shop tools in it. 
I maintained an inclosure on the laud around the horse lot and garden in 
1910. I put out fruit trees in the fleld on this land in 1910. I eultivated thèse 
fruit trees in 1910. 1 used the lield for a hog pasture a part of the timo in 

1910. There are no buildings on the land that I clalm, except the wagon 
shelteT and garden and barn. The baru has been there ouly since January, 

1911. I hâve used tlie wagon shed coiitluuously since I went there, every 
ye;tr. I hâve figs, peaches, and apple trees on this land and I hâve nnilberries 
now. Tliey were. put out in 1911. 1 put out other trees there but they dled 
out. This was during niy occupancy since 1902. I hâve English walnuts there, 
but tlic,y are not there now. They are dead. 1 gathered the fruit in 1910. 
The only other inclosure on section 1 is an inclosure whlch old man Cruse has. 
AU of my occupancy in section 1 was under one fence, except that the garden 
was fenced ofC from the rest of it. I had two gardens on section 1. They were 
fenced up separately. I know where the Une between^ section 1 and the Cam- 
mack surve.v is. The plat whlch you show me correctly shows the improve- 
meuts 1 hati ou section 1 lu a gênerai way." 
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On eross-examînation by the défendant the said plaintiff, S. B. Cammack, 
testlfied as foUows: "Before I moved to the liouse where I now live, I llved on 
the old place on tlie Cammack survey. My dwelling liouse at présent is on 
the Cammack survey, down in the southwest corner of it. I bought one 
hundred and slxty acres (160) of the Cammack survey in 1!)02 from my 
mother, Mrs. E. B. Cammack. 1 bought it on July 9, 1002. The 160 acres 
which i bought from her is the land on whieh my house Is built. My house, I 
suppose, is 4 or 5 feet from the west Une of the Cammack survey, aud is over 
on the Cammack survey. My résidence Is sometliiug about 80 varas north of 
the southwest corner of the Cammack survey, maybe more, maybe less, I 
don't know exactly. 1903 was the flrst year I cultivated any portion of section 
1. I moved into the house on the Cammack survey right soon aftcr I got the 
deed to it, in the fall of 1902, as soon as the renter on the place was going out. 
My mother liad a renter there. I never measured liow much of the land on 
section 1 I cultivated during the year 1903. I don't know exactly. It was an 
acre and a half or maybe two acres, somethlng like tliat. I didu't cultivate 
very much in 1904. I did not hâve anything there except a gardèn. There 
was no fence around it in 1904. The garden tliat I had was on the Cammack 
in 1904. I hâve not lived on that place continuously siuce 19fl'5. Since thcn 
I hâve lived in Colmesneil part of tlie time. I moved into Colmesueil in the 
fall of 1903 and lived there in a rent house. I don't remember exactly how 
long I stayed in Colmesneil. I moved back on my place on the Cammack 
survey some time about September, 1904, liaving left tliere the fall of 1903. 
It is about six miles from Colmesneil to my house. I bave moved away from 
tliat liouse since theu. This was in 1907, I tliiiik, maybe in February. It 
might bave been Jauuary or February, 190S. It was some time in the winter, 
some time in the winter of 191)7 or 19()8.. AVheni I moved away that time I 
lived about a mile south of my house on the Cammack survey in February, 
1910, aud went on my mothei''s old place, which is nearly a half mile north 
of iny place on the Cammack, and is stated to be on the north end of the 
Canunack survey. I lived tliere at my mother's old place ouei year, which 
would bring it down until some time ahout February, 1911. I then moved back 
on my place, back to my house down on the southwest part of the Cammack, 
and bave been living there ever since then. No one llved in my liouse while 
I was away. I did not rent it out. In tlie spriug of 1003 I put about two 
acres or an acre and a half of the land on section 1 lyiug west of the Cam- 
mack survey in cultivation. This was in the early spring, about the time we 
usually put crops in. As well as I remember, I put corn in that year. I was 
cultlvating the land out of the Cammack survey that I own aud that is de- 
scrlbed in the deed from my mother. There was no fence aloug the west 
Une of the Cammack survey at that place. There was a laue aloug there be- 
tween this patch and my place. This lane runa west of the Cammack Une, 
but not ail the way. It runs kind of aeross the Une. There was no fence 
running aloug the west boundary Une of the Cammack survey. There is no 
fence there now. I don't know exactly Iiow much land I had in cultivation 
in 1903 on the Cammack survey ; I suppose about 12 or 15 acres. There 
was nothing between the fleld on the Camnmck survey and the fleld on section 
1, except a road which ran along there between tliem. I plauted Irish pota- 
toes aud turnips in the field on section 1 in the fall of 1904, while I was living 
in Colmesneil. I went out there and planted them in tlie patch west of my 
house. I suppose there was about an acre and a half in that patch but don't 
know exactly. I planted a crop there in 1905. I think it was sweet potatoes, 
but I don't know that I can tell you exactly what I planted there every year. 
This was in that patch off of the Cammack. During ail of thèse years I was 
using the land on the Cammack, putting it in crops every year. I put a 
crop in there lu 1906, and worked the patch and my field too. I did this also 
in 1907 and 1908 and 1909. There was no crop planted there in 1910, except 
the fruit trees ; that is ail. In 1910 I was living on my motlier's place a half 
mile north of this place. The field down there on section 1 was planted in 
oats that year, but I did not hâve any crop on section 1. The onlj' thiag I 
had there that year was au orchard. Part of this orchard was on the acre 
and a half I hâve been talklng about, aud part of it was not. Not very much 
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of the orchard was off of the Gammack. Perhaps an eighth of an acre was 
off of the Canimack, 12 or 15 trees, something like tliat. So that ail thèse years 
ail the land tliat I had cultivated or was usiiig was this patch of about an 
acre and a half and the orchard of about one-eighth of an acre. I cultivated the 
patch of an acre and a half every year, exeept one year, which was In 1910, 
and the orchard was there during 1010 on the eighth of an acre. It is correct 
that the only use and occupancy of any land on section 1 by me durlug thèse 
years has been a little less than two acres. Ail of that is one improvement 
around the house. It is ail under one fence on the Cainmack and section 1. 
I never surveyed the lines of section 1. Mr. John Cruse lived something like 
400 yards from my house." 

On redireet examinatlon the said plaintiff, S. B. Cammack, testified as 
follows: "When I went on that land, and tooki i)ossession of the improve- 
nients, and put ont the other iniprovemcnts, I was claiming 100 acres of section 
1. 1 liave claimed IGO acres there from the time I went down to it up to the 
présent time. I tended the patch there and made a crop on it every year 
except 1910. I went back there every year except 1910, and made a crop, 
whether I was livlng in the house or not. In 1910 I pasturcd my hogs on 
section 1, and tended the fruit trees, and put ont other fruit trees, and had 
tools in the wagon shed, the sanie as any other years. I hâve used that shed 
every year. It has been in constant use, and eveu though I nioved away I 
kept my tools in the shed. Thi.'i wagon shed is outsidc of the inclosure 
about which 1 bave been testifying. It is clear outside of the fence. I hâve 
eut posts and wood and piekets otï of section 1 outside of the part I was 
cultivating. I did thèse things on other ])arts of section 1 wàthin the limits I 
ani claiming. I hâve pastured hogs on other portions of section 1 out on the 
section. I did this under a daim to 100 acres." 

On recross-examinntion the said plaintiff, S. B. Cammack, testified: 'I hap- 
pened to first stait to clalni KiO acres of section 1 by cultivating it. I flrst 
claiined it lu tho winter of 1902. The thing that put it into my head to 
start claiming KiO acres of that section was that I thought I could claim it by 
cultivating It. I hâve never had any spécifie tract of ICO acres out of that 
section suneyed off at ail. I was only claiming 160 acres. I was not claim- 
ing an undiA'ided interest in every acre of the section. I was claiming 160 
acres. I suppose I was claiming an undivided IGO acres in the section. I 
claiined KiO acres. I claimed it west of my house there, and the 160 acres 
that I wanted wonld incîiide my improvements there. There was no defluite 
pièce of lanil that I claimed. There were no lines there. I did not hâve it 
surveyed ont." 

The foilovviiig is tlie material part of the trial .judge's charge to the jury: 

"The défendant in the case, in addition to denying the riglit of the plain- 
tiff to recover KiO acres of la.nd, has filcd wliat is known as a cross-action for 
the entire survey, a_nd in the state of tlie case Ijefore the .Inry the only issue 
for yon to décide is as to whether the jdaintiff has shown bis right to re- 
cover KiO acres claimed by liim under the lO-year statute of limitation. The 
défendant, as a matter of law, is entitlod to recover the entire section, outside 
of the 100 acres, and is entitled to recover the 100 acres also, unless the jury 
find from a prépondérance of the évidence tliat the plaintiff has established 
his right to recover the K!0 acres under the 10-year statute of limitation. 

"Tlie law upon the snbject iirovides: 'Any person who has the right of ac- 
tion for the recovery of any laiids, tenements or hereditameuts against an- 
otlier having peaceable and adverse possession thereof, cultivating, using or 
enjoying the sanie, shall iustitute his suit therefor within ten years next after 
his cause of action sliall liave accrued, and not afterward.' 

"Another section provides: 'Tiie peaceable and adverse possession contem- 
plated in the preceding article as against tlie person having right of action, 
shall be construed to enibrace not more than one hundred and sixty acres, 
iucluding the improvements.' 

"A subséquent section of the statute provides: 'Whenever in any case the 
action of a person for the recovery of real estate is barred by any of the 
provisions of tliis chapter, the person having such peaceable and adverse pos- 
session shall be held to hâve fuU title, precludlng ail claims.' 
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"So that the court Informs tlie jury as a matter of law that should you flnd 
by a prépondérance of the évidence that the plaintiff Oannnack had matured 
his tltle under tlie 10-year statute of limitation by proving the éléments ajul 
facts necessary to constltute sueh title, tlien liis title will be sutficient to eu- 
title him to bring suit as plaintiff and recover upon the 10-year statute of 
limitation 160 acres of land, but before you could reach that conclusion tlie 
plaintiff must show the jury by a prépondérance of the évidence that hls 
title bas matured under the 10-year statute of limitation by provins by the 
testimony the necessary éléments to mature his title under that statute. You 
will observe from the reading of the statute that tliere are tliree indispensable 
éléments to be proven by the plaintiff in this case before he eau recover; 
that is, he must show that he has had peaceable possession of the 160 acres, 
he must show that he has had adverse possession of 160 acres, and he nnist 
sliow that he has cultivated, used, 07- enjoyed the land. It is not necessary 
to show that lie has cultivated, used and. enjoyed tlie land, but must show cul- 
tivatlng, use, or enjoyment of it. It is not necessary in this case, in order 
to entitle the plaintiff to recover, that he show that he bas had possession 
of the entire 160 acres, cultivating, using, or eiijoyiug it ; but where lie lias 
not shown possession of the entire 160 acres, tlien tlie burden devolves upon 
him to show possession of a portion of the tract, exercising over tliat portion 
such acts of owuershii) and dominion as would maiiifcst an intention to elaim 
the entire 160 acres. In other words, where the plaintiff lu a case like this has 
proven to the satisfaction of the jury by a prépondérance of the évidence 
that lils possession of tliat part of tlie tract was of such eharacter as manifest- 
ed ou his part an intention to assert an adverse daim to tlie wliole 160 acres, 
It is not necessary for him to show actual iiossessioii of the entire 160 acres ; 
but the possession must be of such eharacter and surrouiided b.v such circnin- 
stancos as evinced plainly an intention on the jiart of tlie plaiutitï to assert 
title to the entire KiO acres. Where lie has doue tliat, thon the law would, by 
construction, exteud his possession over the part over which he had hls flajj: 
flying to the whole 160 acres. But in order to lullill thèse requirements of 
the law he must show the eharacter of possession which tlie law requlres under 
the statute, viz. peaceable and adverse possession. 

"The meaning of tliese ternis lias not been left to judieial construction, but 
the Législature has defined wliat it takes to constitute in Texas 'iieaceable pos- 
session' and 'adverse possession.' The court will now re.ad in your hearing 
the définitions giveii by the I>egislature of Texas of the ternis 'peaceable pos- 
session' and 'adverse possession.' 'Peaceable possession, within the meaning 
of tliis chapter, is such as is continuons and not intermpted by adverse suit 
to recover the estate.' That is, before the piaintiiï in this case could recover, 
he would hâve to show by a prépondérance of the évidence that his possession 
had been continuons for the fuU period of 10 years prior to tlie institution of 
the suit. Tlie possession must be consécutive year by year, and be a peaceable 
possession for the full period of 10 years. In otlier words, if a man goes Into 
possession of a tract of land and liolds it for 5 years, and abandons that 
possession and moves away for a period of tlme, aiid tlien comes back and 
retakes possession, there would be such a break in his possession as would 
take it out of the définition of peaceable possession, because the possession 
would not be continuons, and therefore one necessary élément in tlie case 
would *e lacking, and in such case the plaintiff would not be entitled to re- 
cover under the 10-year statute of limitation. So in tliis case, If the jury find 
tliat the plaintiff went into possession of a portion of the land in controversy, 
with the intent on his part to assert adverse daim to the entire 160 acres, 
but you further fliid that lie abandoued that possession before tlie completion 
of the 10-year period, such abandonment would bave the effect in law to 
destroy the contlnuity of liis possession, and thereby take out of the case one 
necessary élément of the plaintiff's riglit to recover. 

"Another requirement of the law is that the possession must be not only 
peaceable, but adverse. Tlie Législature of the state of Texas bas not left to 
the construction of courts and juries wliat It takes to constitute 'adverse 
liossession,' but has defined It as follows: 'Adverse ])ossession Is an actual 
and visible appropriation of the land, commenced and contlnued under a 
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claim of riglit inconsistent with and hostile to tlie claim of anotlier.' Tlie 
meaning of tlie définition wliich I hâve read to you, gentlemen, is that the 
possession, in order to coustitute adverse possession, must be an open, plain 
possession evincinj: an intention upon the part of the plaintifl! to claim the 
land adversely against ail the world. As some law writers hâve put it, 
and counsel has used the term, it must be such possession as to show that the 
I)laintifE had 'kept his flag flylng' for a full period of 10 consécutive years, 
thereby notifying ail corners that he was holding adversely against the whole 
world, and by the possession he had of a part of the land manifesting an 
intention to elaini the whole 160 acres. 

"There is anotlier élément necessary to constitute adverse possession, and 
that is that the acts of ownership and assertion of claim by the plaintifC must 
hâve been such in their nature, or in connection with the circumstances sur- 
rounding theni, as to put a reasonably prudent person on notice that plain- 
tiff was on the ground asserting adverse claim to 160 acres. In otlier words, 
if the acts of the plaintiff were not such as to advise the owner, if he was a 
reasonably prudent person, that the land was claimed adversely, then it 
would not be such adverse assertion of claim as would assist in niaturing 
the statute. A man may not in this state perform qualified acts of dominion 
over land, and thereby obtain title by limitation ; but the acts of ownership 
and assertion of claim must plainly manifest a disposition and intent on his 
part hostile to every one else, and be sueh as would put a reasonably prudent 
person upon notice that he was asserting such adverse claim. Where it ful- 
fills those requirements, the provisions of the law are satisfied. and in such 
case, if the possession has been for a period of 10 full consécutive years, the 
title by limitation will mature. Where it faits short of that, the title will 
not mature. 

"In this case you liave heard much testimony as to where the lines of 
section No. 1 and where the lines of the Camniaek survey are. The purpose of 
the testimony is to euable the jury to détermine whether the possession of 
the plaintiff of tlie land to whicli he asserts title was a niere encroachment 
by the plaintiff ou the land contained in survey No. 1, or whether it was a 
peaceable, adverse possession of it within the ternis of the law as I hâve de- 
tailed to you. In other words, if an ad.l'oining landowner extends his posses- 
sion over to land not his as of right, and thereby takes in some small portion 
of the land to wliich he does not liold the record title, the law will not présume 
that lie intended l)y that encroachment to assert an adverse claim ; but the 
law would présume in such case that the extension of his possession over 
onto the ad.1aceiit land was by mistake, and that the owner of the land upon 
whlch the encroachment was niade would not thereby be put upon notice that 
the plaintiff was intending to assert title to the KiO acres owned by the man 
holding the record title. It is for the jury to say whether the possession of 
the plaintiff was an encroachment, which dld not put the owner of section 
No. 1 on notice, or whether the owner, by exercising such care as, a reason- 
ably prudent person would hâve exercised under the circumstances, would 
hâve understood from the acts of dominion and ownership asserted by the 
islaintiff that he was upon a portion of the survey asserting an adverse claim 
and intending to set up title to 160 acres. If the proof has reached that 
character of certainty in the minds of the jury, then the plaintiff would be 
entitled to recover. If the jury find from the testimony that it was a mère 
encroachment by the plaintiff on section No. 1, and that the owner of section 
No. 1 would not be put upon notice by the acts of dominion and ownership and 
assertion of claim made by the plaintiff that he intended to claim the land ad- 
versely, it would become the duty of the jury to return a verdict for the de- 
fendant. I hâve tried to make the matter as clear as I can. If you ûnd any 
difficulty In understanding the charge, you are invited to interrogate me. It 
is a question for the jury to détermine whether for a full period of 10 years 
the plaintiff in this case was In adverse possession of the land — that is, wheth- 
er he was in possession of a part of it, asserting claim to 160 acres of it, and 
asserting it in such manner' as to show he was 'flying his flag,' and setting 
up title to it, and claiming it adversely against ail the world, and whether 
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such aets would put a reasonably pi-udeiit person upon notice of the character 
and nature of his claim." 

Ballinger Mills, of Galveston, Tex., for plaintiff in error. 
Oliver J. Todd, of Beaumont, Tex., for défendant in error. 

Before PARDEE and WALKER, Circuit Judges, and NEWMAN, 
District Judge. 

PARDEE, Circuit Judge (after stating the facts as above). The 
charge of the trial judge clearly gives the law of Texas in regard to 
acquiring title under the 10-year statute of limitation ; but tire ques- 
tion brought before us is whether the évidence in the case shows such 
continuons adverse possession by Cammack as warrants a recovery 
by him under the provisions of the said statute. In Sellnian v. Plardin, 
58 Tex. 86, it is held that évidence that claimants had paid taxes on 
the land, and used firewood f rom it, and kept people from trespassing 
on it, and had built a hogpen on it, and used it as a ranch for his cat- 
tle and horses, but had made no inclosure except the hogpen, nor had 
he ever lived upon it, nor occupied it by a tenant, was not sufficient 
to show such adverse possession as would sustain the plea of limita- 
tion. Grazing cattle or cutting timber does not show such possession 
as will support a plea of limitation. 

[1] The occupation must be exclusive and continuous. See Rich- 
ards v. Smith, 67 Tex. 610, 4 S. W. 571; Pendleton v. Snyder, 5 
Civ. App. 427, 24 S. W. 363. In Bracken v. Jones, 63 Tex. 184, it 
was held that where the claimant fenced and cultivated 4 acres on 
adjoining land in connection with his own promises from 1859 down 
to March 15, 1882, about 23 years, it did not establish such possession 
as would give him title to more than he had enclosed. In that case 
the court said : 

"Possession, to be of any value to vest a rlglit or bar. a remedy, must be 
actual, contluued, visible, notorious, distinct, aud hostile. It must be fair 
and open as 'tlie statute was not made to serve the purpose of artifice and 
trlck.' Sailor v. liertzogg, 2 Pa. 1S5, quoted in Word v. Drouthett, 44 Tex. 
370 ; Satterwhite v. Rosser, 61 ïex. 166. It can scai-cely be said that in such 
a case as the présent the possession is notorious, visible, and distinct, so as to 
fulfll the requirements of the 10-year section of the statute of limitation. 
Whilst the true owner is chargeable with a Ivnowledge of the boundarles of 
his land, he can hardly be affected with notice that a neighbor, who has 
eneroached a few feet upon his tract, is doing so for the purpose of acquiring 
title to 640 acres of it. He would rather impute it to a mistalîe on the part of 
the apparent trespasser as to the division line betweeu them. Whilst this 
might not excuse the party trespassed upon for not asserting his right to 
the land actually occupied by the trespasser, it would certainly save him 
from such conséquences as the loss of a section of his land. The party eu- 
croaching would be entitled to no more than the land actually occupied by liim. 
The case is différent when one settles upon the land of another, clalming un- 
der a recorded deed, and having his improvemeiits located within the bounds 
called for in such deed. Then the true owner lias notice of the extent of the 
claim of liis adversary, and that the improvements are upon It as well as upon 
his own land, and that, if continued for the requisite period of time, tliey 
will give title to the extent of the land described in the recorded instrument. 
He knows tlie conséquences of such possession, and must provide against 
them. BrowiLson v. Scanlan, 59 Tex. 222. But suppose such a possessor 
should, by accident or otherwise, hâve a small portion of his improvements 
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bej'ond the line of his boundaries, as claimed in the deed. Is he to get to the 
llmlts of his deed by 5 years' possession, and 640 acres besides by reason of 
liis sliglit extension of improvements beyond his line? If so, he would re- 
cover far beyond wliat a 10 years' possession, uuder the law we are consider- 
ing, would give him. The extent of a recovery in snch case, over and above 
the 640 acres, is the amount actually covered by the inclosure of the tres- 
passer. Charle v. Saffold, supra [13 Tex. 94]. In the case of Mooring v. 
Cauipbell, 47 Tex. 41, this court considered that the state of case most promi- 
nent in the minds of the legislators In enacting the foregoing provisions of our 
statute of limitations was the case where one person is in adverse ijossession 
with ail of his improvements on a large tract of land belonging to auother. 
'Any flexibllity,' it -was said, 'in adapting the statute to a state of facts variant 
trom this must be arrived at by construction.' And Chief Justice Eoherts, 
after alludlng to the strange, if not unreasonable, conséquences of allowing one 
person to acquire C40 acres of land from liis neighbor by merely a strlp of 
ad.ioining land in a field belonging to the former, says that we must confine 
'the construction of the statute to the particular facts of each case.' " Braelî- 
en V. Jones, 63 Tex. 184 et seq. 

Titel V. Garland, 99 Tex. 201, 87 S. W. 1152, Holland v. Nance, 
102 Tex. 183, 114 S. W. 346, and Bender v. Brooks, 103 Tex. 335, 
127 S. W. 168, ail Suprême Court décisions, cite Bracken v. Jones 
with approval. 

In Bender v. Brooks, the court, after citing Bracken v. Jones, said : 

"In the case now before us, as in the case just quoted, the house and ail 
improvements, excopt a portion of the fencing, was upon another tract of 
land. The use of the field wasi incidental to the use of the house. and the 
possession of the fleld in its entirety could be referred only to the possession 
of the house and the otlier land inclosed witliin 1 he field. The Inclosure gave 
not the sliglitest intimation to the true owner that the person who was re- 
sidlng upon the 30 acres of the adjoining tract was setting up claim to the 
entire survey of 603 acres. Tlie évidence does not tend to prove a possession 
adverse to the owner of the Dunman survey. We therefore hold that the 
évidence submitted with this certiflcate did not .lustify the court in submitting 
the issue of limitation to the jury." 103 Tex. 335, 127 S. W. 168. 

In Smith V. Jones et al, 103 Tex. 632, 132 S. W. 469, the Suprême 
Court of Texas, after distinguishing Bracken v. Jones and Holland 
V. Nance, supra, as to facts involved, held : 

"A tenant of a tract made a survey of adjacent land and located thereon 
a dwelling liouse and other buildings incident to a home, for whicli purpose 
the land was afterwards held and used for more than 10 years. Held, that 
the court could not rule, as a matter of law, that tlie possession was too de- 
ceptive in Its appearance to support the défense of limitations." 

In Stevens v. Pedregon, 173 S. W. 210, the Suprême Court of Texas, 
after quoting from Sellman v. Hardin, supra, held as foUows: 

"At no time from the flrst entry upon the land to the institution of this 
suit does défendant in error claim to hâve actually reslded upon the land, nor 
to hâve had the land or any part of it inclosed ; nor does he claim that at 
any time he had a tenant upon it for a length of time sufHcient to constitute 
limitation under any provision of the law or any décision of this court. Such 
possession as he claims to hâve had consisted of cultivating a small portion 
of the land, one year at one place and the next year at another. Some years 
there was no eultlvatiou of any part of the land for the waut of water. 
There was nothing in his acts that would indicate a claim of ownership of 
the land. AU that défendant in error did in the use of the land might well 
hâve been regarded as harmless trespass. Sclileicher et al. v. Gatlin, 85 
Tex. 270, 20 S. W. 120." 
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As to adverse possession and directing verdict, see Bundick v. 
Moore-Cortes Canal Co. (Tex. Civ. App.) 177 S. W. 1031-1035, and 
Texas & N. O. R. Co. v. Williams (Tex. Civ. App.) 178 S. W. 701. 

Many other Texas décisions of the Suprême Court and the Courts 
of Civil Appeals, considering the question of the adverse possession 
necessary to sui^port a title to land under the Texas statutes of lim- 
itation, can be shown, but it would serve no^ useful purpose. The most, 
if not ail, arc applications of the statutes to the particular facts as 
presented in each case. 

[2] Cammack's évidence (copied in full above) shows his entire case 
and claims in the trial court, and may be summarized as f ollows : 
lie bought 160 acres of the Cammack survey July 9, 1902, and on this 
land his house and appurtenances were then and subsequently built. 
Prior to this purchase there had been an encroachment over the un- 
located boundary line betvveen the Cammack survey and section 1 
of froni one to two acres, cultivated and upon which had been erected 
a four-post wagon shed, with a roof, but uninclosed sides ; but this en- 
croachment had been abandoned — at least, Cammack in this case takes 
nothing frora it. Cammack nioved onto his purchase in the fall of 
1902, but did not take possession until 1903, in which year he cultivated 
his own land and about an acre and a half to two acres on section 1 
adjoining on the west, practically the sanie land as the former en- 
croachment; but he did not live there continuously. In the fall of 
1903 he moved into Colmezneil, about six miles distant, and tl.sre 
lived in a rent house, but moved back to the Cammack survey in Sep- 
tember, 1904. He moved again in F'ebruary, 1907, to a place about a 
mile south of his house on the Cammack survey, moving back in 
1911. No one lived in his house while he was away. During ail the 
time, however, he cultivated his own land and the encroachment, ex- 
cept during 1910 he had no portion of the encroachment in cultiva- 
tion, except he planted about an eighth of an acre in fruit trees (12 
to 15) in extending an orchard on the Cammack survey, and during 
the year tended fruit trees and used the wagon shed for storing tools. 
During 1910 and at other tinies he pastured hogs on section 1, and 
at times not given he had pastured hogs and eut posts and wood and 
pickets on section 1. Cammack's claims of 160 acres from section 
1 were mental, save as shown by the foregoing facts. 

On this state of facts, in the light of the décisions of the Texas 
courts hereinabove given, we conclude that the évidence, taken most 
favorably to the défendant in error, shows a mcre encroachment, and 
no such continuons adverse possession by Cammack as to give the 
owner of the unoccupied section 1 notice that he was claiming ad- 
verscly any part of said section, or to authorize a recovery by him 
of 160 acres of land from said section under the provisions of the 
Texas statute of 10 years' limitation as against the owner of the rec- 
ord or paper title. In our opinion, the trial judge erred in refusing 
to direct a verdict for the plaintifif in error. 

The judgment of the District Court should be reversed, and the 
cause remanded, with instructions to grant a new trial; and it is so 
ordered and adjudged. 
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AMERIOAN SEA GEEEN SLATB CO. et al. r. O'HALI.OEAN et al. 
(Circuit Court of Appeals, Second Circuit. December 14, 1915.) 

No. 64. 

1. Monopolies <S=3l7 — Sales of Goods — Appointiso Exclusive Aoent. 

If a corjjoratlon organized by producers of slate, and to wliicb thoy 
sold their output, was not a combinatlon obiioxlous to Slierman Act July 
2, 1<S90. c. 647. 26 Stat. 209, the appolutment by it of an exclusive selllng 
agent was not unlawful. 

[Ed. Note. — For other cases, see Monopolles, Cent. Dig. § 13 ; Dec. Dig. 
<S=5l7.] 

2. Mosopolies <S;=>28 — Remédies of Peesons Isjcred — Damages Recovee- 

ABLE. 

If a corporation organized by producers of slate was an unlawful combi- 
natlon, damages directly cansed by reason of its appointment of an ex- 
clusive selllng agent were recovera!)le as otlier damages, under Sherman 
Act .luly 2, 1S90, c. 647, § 7, 26 .Stat. 210 (Coiiip. St. 191.'!, § 8829), pro- 
viding tUat any person injured in bis business or property by any act for- 
bidden or deelared to be unlawful thereby niay recover threefold the 
damages sustained. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18 ; Dec. Dig. 
<S=28.] 

3. Monopolies <ê=528 — Remédies of Pebsons Injured — Damages Eecover- 

ABLK. 

To recover damages under Sherman Act, § 7, plaintiffs must show that 
as a resuit of defendant's acts actual damages susceptible of expression 
in figures were sustained, and they must not be spéculative, remote, or 
uncertain. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18 ; Dec. Dig. 
<S='28.] 

4. MoNOPOLiES <S==>28 — Actions for Damages — Evidence. 

In an action for damages under Sherman Act, § 7, the damages must be 
proved by facts from which their existence is logically aud legally infer- 
able, and not by conjectures or estimâtes. 

[Ed. Note. — For other cases, see Monopolies, Ceut. Dig. § 18 ; Dec. Dig. 
(S=328.] 

5. Monopolies <S=>28 — Actions fob Damages — Evidence. 

The producers of a particular kind of slate organized a corporation and 
sold ail of their output to It at 10 per cent, discount from its list priées. 
The corporation sold to wholesalers, inclnding plaintiffs. A number of 
persons in the rooflng business in Cleveland, some of whom had been 
plaintiffs' customers, organized a roofing company, and such Company was 
constituted the exclusive selling agent of the slate company in Cleveland. 
lield that, in an action by plaintiffs under Slierman Act, § 7, plaintiffs 
could not recover damages caused by the fact that they were compelled 
to buy at a price higher than the market value, where there was no évi- 
dence of market value, exeept évidence as to the price at which the pro- 
ducers sold to the slate company, as this company bought eaeh producer's 
whole product, including sizes slow of sale, as well as sizes largely de.sired, 
and it was not fair to assume that, had there been no combinatlon, plain- 
tiffs could hâve bought from the producers at the price at which they 
sold to the company. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18 ; Dec. Dig. 

©=28.] 

®=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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6. MoNOPOLTES ©=32.S — Actions fok Pamagbs — Evidence. 

Damages for the loss of the business of former customers of plalntlffs, 
who became members of tlie rooflug Company, could not be recovered on 
the supposition that they would liave continuée! to buy as much as in 
previous yeai-s, where there was ]io cvidenee to support this supposition, 
and there was not even évidence that such former customers obtained any 
slate at ail of tlie kind in question. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dlg. § 18 ; Dec. Dig. 
<S==>28.] 

7. MoNOPOMES <S=328— Actions foe Damages — Evidence. 

Damages could not be recovered for the loss of the business of the cus- 
tomers who ceased buying from plalntiffs and became members of tlie 
roofing Company, uuless plalntiffs showed that the change was made be- 
eause of the unlaw-ful combination, since this could not be inferred from 
the fact that the change was made. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18 ; Dec. Dig. 
<S=>28.] 

In Error to the District Court of the United States for the Northern 
District of New York. 

Action by James O'Halloran and another against the American Sea 
Green Slate Company and others. Judgment for plaintiffs, and de- 
fendants bring error. Reversed. 

This cause cornes hère upon writ of error to review a judgment in 
favor of défendants in error who were plaintiffs below. The action 
was brought to recover treble damages under section 7 of the act of 
Congress of July 2, 1890, the Sherman Anti-Trust Act. By stipula- 
tion of the parties the cause was tried by the court without a jury; 
findings of fact and conclusions of law were filed, to some of which 
exceptions were taken. The opinion of the District Judge will be 
found in 207 Fed. 187. 

Lewis E. Carr, of Albany, N. Y. (Walter C. Noyés, of New York 
City, and J. B. McCormick, of Granville, N. Y., of counsel), for plain- 
tiffs in error. 

Randall J. Le Boeuf, of Albany, N. Y., for défendants in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The opinion of Judge Ray sets forth 
the facts very f ully. As it may readily be consulted, a very brief state- 
ment of the issues is ail that need be made hère. Sea green slate is 
oroduced in a small section located in the state of Vermont. Prior to 
1904 the various producers of this slate dealt independently with pur- 
chasers of such product. In 1904 niany of thèse producers incorporat- 
ed a Company known as the American Sea Green Slate Company, in 
which they became stockholders. Slate of this sort cornes in dift'erent 
dimensions, and apparently it has always been the practice to list the 
priées of différent sizes ; compétition between the sellers being brought 
about by variance between the discounts which they would allow on 
one or more or ail of the sizes in which they dealt. To the new Com- 
pany its stockholders sold ail their output each year at 10 per cent, dis- 
count from the company's list priées; and the company sold to ail 

<©=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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wholesalers, including the plaintiffs, at a discount of 25 cents per 
square, a square being the quantity necessary to cover 100 feet of roof 
when laid with a three-inch lap. In 1909 a number of persons engaged 
in the roofing business in Cleveland, sorae of whom were and had been 
customers of the plaintifïs, O'Halloran & Jacobs, organized and be- 
came members of a corporation known as Cuyahoga Roofing Company. 
Thereafter such company was constituted exchisive selUng agent of 
défendant company in Cleveland. For ail further facts, other than 
such as are incidentally referred to hereinafter, the opinion in the Dis- 
trict Court should be consulted. 

[1, 2] Preliminary to any discussion we may state, as to the Cuya- 
hoga Company, that its appointment as exclusive selling agent is a 
matter of no importance. If upon examination of the record the con- 
clusion were reached that the original combination, the American Sea 
Green Slate Company, was not one obnoxious to the Sherman Act, it 
could appoint an exclusive selling agent anywhere. See our décision in 
Locker v. American Tobacco Co., 218 Fed. 447, 134 C. C. A. 247 (Nov. 
10, 1914). If, however, the Sea Green Slate Company were an unlaw- 
ful combination, then damages directly caused by reason of its appoint- 
ment of an exclusive agent might be shown, on the same theory that 
damages caused by other of its acts could be shown. 

Important causes involving the construction of the first two sections 
of the Sherman Act are now before the Suprême Court; some bave 
been argued, others will be argued in the near future. About the facts 
in the case at bar there is much to be said on both sides. If any ré- 
versible error be found, which would resuit in a new trial, it would 
seem to be wiser not to pass upon the questions now before the Su- 
prême Court. The answers of that tribunal to those questions will be 
made known before a new trial can be had. Therefore, without now 
discussing the question whether the Sea Green Slate Company was a 
combination of the sort forbidden by the Sherman Act, and assuming 
for the purposes of this writ of error that it was such a combination, 
we proceed directly to a considération of the findings and conclusions 
assessing damages. 

[3, 4] To recover under the seventh section plaintifïs must show 
that, as a resuit of défendants' acts, actual damages were sustained — 
damages in some amount which is susceptible of expression in figures. 
Thèse damages must be proved by facts from which their existence is 
logically and legally inf érable — not by conjectures, or estimâtes. They 
must not be spéculative, remote, or uncertain. As we understand the 
law, a jury may not merely guess that plaintiff lost $1,000 or $10,000 
which they might hâve made, even if they feel reasonably sure that 
some loss was sustained. They cannot award damage as they do for 
pain or sufifering in an action for personal injuries, or for réputation 
as they do in a libel suit. 

That was a defect in the original Sherman Act from the viewpoint 
of the individual trader ; the treble damage section f requently did not 
give him relief. He could only get such relief by stirring up the gov- 
ernrnent to apply for an injunction and dissolution of the combination. 
That defect is now cured by the Clayton Act, which gives the injured 
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pairty équitable relief to terminate the illégal combination, which is 
hurting him. 

Judge Ray fouiid $7,522.95 actual damage, which he trebled. The 
items of this are thèse: 

1. Because plaiiitiffs were coiniiiened to buy slate nt a pi'ice lilgher 

thaii the market value. Tliey bouglit 0S,4;î4,21 S(iuiires .'?C,126.0T 

2. Loss of the business of Moi'san Bros, aud two othei's (wliich was 

worth tlie sum of .1501.50 a inouth as tlie jiidge tiiuls) 1,045.50 

3. Loss on 720 squares 172.08 

4. Loss on 640 squares 152.S)L! 

5. Loss by exiieuses of au Akrou shiimient 25.44 

$7,.522.93 

[5] 1. As to the damages for loss resuîting from the circumstance 
that plaintifts were compelled to buy at a price higher than the market 
value : Certain suggestive f acts are f ound in the findings. Thus it ap- 
pears that in the period prior to the advent of the Sea Green Slate 
Company plaintiffs bought and sold 35,571 squares (an average of 
about 8,200 a year). In the period when the company was in existence 
they bought and sold 66,434 squares (an average of about 12,500 a 
year). To infer that the resuit of the combination was to reduce the 
volume of their business is not warranted by thèse figures. In the 
period prior to the company's advent plaintitïs made a gross profit, on 
sea green slate, of 511,089.02 (an average of somcthing over $2,300 a 
year). In the period vvhcn the company was in existence they made a 
gross profit of $18,435.37 (an average of soniething over $3,300 a 
year). 

The fundamental difficulty, however, with the figuring by which the 
conclusion was reached that their loss was $6,126.97 is that the "mar- 
ket price'' for ail varieties of slate is taken at the list price, less 10 per 
cent. It is true that such is the price which the Sea Green Slate Com- 
pany agreed to pay and did pay to the producers from whom it bought. 
Ijut the company contracted to and did buy every producer's zvhole 
]3roduct, as produced. This included sizes slow of sale as well as sizes 
largely desired. PlaintiiF only bought such sizes as it had orders for, 
or knew it could promptly place. It seems an unfair assumption, un- 
der thèse circumstances, that, had there been no combination, the plain- 
tiffs could hâve bought ail the squares they desired from the producers 
at a uniform discount of 10 per cent. Unless there be given more évi- 
dence as to market value during the years in question, we do not see 
how this spécifie amount of "loss" can be calculated. 

[6] 2. There is allowed $1,045.50 for the loss of the business of 
three concerns doing business in Cleveland, viz. Morgan Bros., David 
& Glaive, and Koberna. This is figured out as follows : Prior to the 
organization of the Cuyahoga Roofing Company, plaintitïs sold sea 
green slate in Cleveland to the three concerns enumerated. Subsé- 
quent to such organization thèse concerns ceased to buy such slate from 
plaintitïs ; theref ore, it is contended, the rate of profit which plaintiffs 
made on sales to thèse three concerns during the years the latter did 
purchase such slate is the measure of the profit plaintitïs would hâve 
inade during the period of the existence of this roofing company. This 
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figuring is highly spéculative; it présupposes that the three concerns 
would hâve bought as much sea green slate per annum in the later' 
years as in tlie earher ones. There is no évidence to support any such 
supposition ; the finding merely states that the three concerns (during 
the later period) discontinued ail purchases from the plaintiffs, and 
"discontinued their business as independent roofers, but continued 
their business solely as members of the Roofing Company." How 
much slate the business brought into the Roofing Company by thèse 
three concerns amounted to, or whether any slate at ail of this kind 
was obtained, through the Roofing Company, for any customers origi- 
nally of the three concerns, does net appear. No one of the three was 
called to testify. 

[7] Moreover, without any testimony from the three concerns, it is 
assumed that they ceased buying from the plaintiffs becanse of défend- 
ants" acts. But thèse three concerns were f ree to change at will : sev- 
eral reasons might be suggested why they ceased buying from the plain- 
tifif. It was for the plaintiffs to show that the change was hecause of 
defendant's combination. If that were the reason, it was probable out 
of the mouths of the three dealers ; merely to inf er it from the f act 
that they made the change is pure spéculation. 

3 and 4. Loss on 720 squares in 1909 and 640 squares in 1910 in 
Cleveland, where the Cuyahoga Company was exclusive selling agent: 
As to thèse squares it is found that plaintiffs bought them and sold 
them at list priée, 23.9 cents per square. lîy reason of this circum- 
stance the court finds that they were injured $172.08 and $152.96 (thèse 
sums including expenses of sale). A statement put in évidence, taken 
from plaintiffs' own books, showed that during the period vi'hen the 
Cuyahoga Company was in existence plaintiffs sold in Cleveland 5,867 
squares in 1909 at a profit of 33 cents per square and 3,768 sc^uares in 
1910 at a profit of 29.5 cents per square. Inasmuch as in the thirty- 
eighth finding it is shown that in the 4% years prior to the advent of 
the Sea Green Slate Company plaintiffs' profits on their total sales of 
this slate was at 29.5 cents per square 3'ard, it is difficult to see how, if 
thèse 720 and 640 squares are included in the list of sales above refer- 
red to, direct loss on sales in Cleveland by reason of the combination 
can be found. We are unable to détermine whether or not thèse spécial 
sales are therein included, and, if not, why they are not. It seems un- 
necessary, however, further to discuss thèse small items, because the 
resuit of our décision as to the large items will involve a new trial, 
when points which are now obscure may be illuminated by further 
proof. 

5. Expenses on Akron shipment: According to the findings, défend- 
ants refused on a certain date to sell to plaintiffs sea green slate for 
shipment into Cleveland ; this refusai presumably was to carry out the 
objects of the combination. Requiring some slate for delivery in 
Cleveland, plaintiffs ordered a lot to be shipped to a firm at Akron, 
intending to divert it while en route to Cleveland for plaintift's account, 
under some arrangement with the Akron firm. Plaintiffs failed so to 
divert it, and it had to be reshipped from Akron to Cleveland, thereby 
putting plaintiffs to an additional expense for extra switching and 

229 F.— 6 
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freight charges. This expense $25.44 was allowed as damages, and 
trebled. The finding does not show whether this expense was incurred 
solely because plaintiffs had to get the goods m this roundabout way, 
or whether, if they had given timely and proper notice of diversion to 
the railroad, the goods would hâve reached them without additional 
expense. Presumably this point will be made clear on a new trial. 
The judgment is reversed. 



DELAWARE, L. & W. E. CO. v. WELSHMAN. 

(Circuit Court of Appeals, Tliird Circuit. Decemlier 9, 1915. On Pétition 
for Relieariug, January 31, 191G.) 

No. 1969. 

1. Railboads iS=32S — Cbossing Accidekts — Dtjty to Stop, Look, and Lis- 

TEN. 

It is the po.sitive duty of an automobile driver, approacliing railroad 
tracks where tliere is a restricted vision, to stop, look, and llsten at a 
time and place where stoppiug, looking, and listening will be effective. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1057-1070; 
Dec. Dig. ®=3;{28.] 

2. Railboads ig=3330 — Cbossing Accidents — Conteibutory Négligence — ■ 

Raisikg Gates. 

Xlie raising of railroad crossing gâtes is an invitation to travelers to 
cross the railroad tracks, but is an invitation only to cross wlth due care, 
and the traveler niust use bis sigbt, hearing, and such other factors of 
safety as the situation and circumstauces permit and require. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1071-100r4; 
Dec. Dig. <®=>330.] 

3. Railboads cgx=5350 — Crossing Accidents — Actions— Questions for Jubt. 

An automobile driver stopped about 15 feet north of a railroad cross- 
Ing where the crossing gâtes were down, at vvhich point he could not see 
tlie approach of trains. As soon as a passing train had passed the gâtes 
were ralsed, and he proceeded to cross without again stopping until struck 
by an east-bonnd train on ttie sonth track when almost across. Photo- 
graphs were in évidence indicating that as he passed the north gâte hls 
view of trains on the south track was shut otC by a gradually rlsing bank 
exteuding to an overhead crossing 350 feet away, and it appeared that 
beyond such crossing the tracks curved to tlie north. The crossing watch- 
niau testified that trains could not be seen beyond the overhead cross- 
ing. Held, tliat it was a question for tlie jury whether he was négligent 
in failing to stoi) before reaching the track, and whether such négligence 
contributed to the accident. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1152-1192; 
Dec. Dig. <g=>350.] 

On Pétition for Behearing. 

4. Courts ®=3376 — TTnited States Courts — Confobmitt to State Pbactice. 

The New Jersey crossing statute, providing that wlienever any railroad 
sliall bave installed any safety gâtes, bell, or other device at any cross- 
ing, or placed a flagmau at such crossing, persons approaching it may as- 
sume that the warniug appliances are in good order and will be properly 
operated, unless a notice to the contrary is conspicuously posted, or that 
the flagman will guard such crossing with sufflcient care, and that, in 
any action for injuries at such a crossing, no plaintiflC shall be barred of 
the action because of the failure of the person injured to stop, look, or 

ig=»For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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llsten, does not require every case of injury at. a protected gracie crossing 
to be submltted to the jury, but simply déclares a rule of évidence to 
whlch tlie fédéral courts in New Jersey should conform. 

[Ed. Xote. — For other cases, see Courts, Cent. Dig. § 984; Dec. Dig. 

©=5376.] 

In Error to the District Court of tiie United States for the District of 
New Jersey; Thos. G. Haight, Judge. 

Action by Alice B. Welshman, executrix of George O. Welshman, 
deceased, against the Delaware, Lackawanna & Western Railroad 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Frédéric B. Scott, of New York City, for plaintiff in error. 
W. Locke Rockwell, of Newark, N. J., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

BUFFINGTON, Circuit Judge. In the court below Mrs. Alice B. 
Welshman, executrix of Dr. George O. Welsliraan and a citizen of 
New Jersey, brought suit and recovered a verdict against the Dela- 
ware, Lackawanna & Western Railroad Company, a corporate citizen 
of Pennsylvania, for damages based on the death of Dr. Welshman 
through the defendant's alleged négligence. The défendant, on entry 
of judgment, sued out this writ. While there are 16 formai assign- 
ments of error, they finally narrow to the court's alleged error in re- 
f using defendant's revquest for binding instructions. Whether the court 
erred dépends on the answer to two questions : First, was there évi- 
dence tending to show défendant was négligent? and, second, should 
the court, as a matter of law, hâve held that Dr. Welshman was guilty 
of contributory négligence? 

Confining ourselves to such testimony as bears on thèse questions, 
we may say the proofs on behalf of the plaintiff" tended to show that 
on the afternoon of the accident Dr. Welshman drove his automobile 
to the north side of defendant's Grove street double-track crossing in 
East Orange, N. J. The crossing was protected by safety gâtes oper- 
ated by a watchman, who stood on the southwest corner of the cross- 
ing. The watchman was apprised of the approach of trains by the 
ringing of a bell in his watch box and by a color change in an indica- 
tor, also in the box. The bell and indicator were actuated electrically 
by an approaching train when 2,000 feet distant from the crossing. 
AU the apparatus was in order. Dr. Welshman stopped his car about 
15 feet from the gâtes, which at that time were down to allow a west- 
bound train to pass. As soon as this train passed the gateman raised 
the south and then the north gâte. Thereupon Dr. Welshman started 
his machine at moderate speed to cross the tracks. Heavy wagons 
crossed at the same time. About the time the doctor reached the 
west-bound track the gateman, who had discovered from the bell and 
signal that an east-bound express then due was coming, dropped the 
north gâte, but kept the south gâte up and cried and waved to the doc- 
tor to hurry forward. Whether the cry was heard or heeded does not 
appear, but the doctor proceeded slowly across. He almost reached 
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the other side, but the hinder part of his rear vvheel was caught by the 
locomotive, his car demolished, and he himsdf instantly killed. 

The court submitted to the jury the question of the defendant's nég- 
ligence in three aspects : First, f ailure to ring a bell a proper statutory 
distance from the crossing; second, the alleged f ailure of the engineer, 
after he saw Dr. Welshman in danger, to take proper steps to check 
or stop the train ; third, the alleged négligence of the watchman in op- 
erating the gâtes. Thèse questions were ail submitted to the jury in 
terms to which no objection is made, provided submissible évidence on 
those several questions existed. Without reciting such évidence ît 
suffices to say it is found in the record, the trial judge properly sub- 
mitted it to the jury, and he committed no error in refusing to give 
binding instructions for the défendant on the ground of no négligence 
by défendant being shown. It follows, therefore, the judgment must 
be affirmed, unless the court erred in refusing to further hold as a 
matter of law that Dr. Welshman was guilty of contributory négli- 
gence. 

[1] We deem it proper to hère note that this court has no purpose 
to recède in any respect from the principle laid down in New York 
Cent. & H. R. Ry. Co. v. Maidment, 168 Fed. 21, 93 C. C. A. 413, 21 
Iv. R. A. (N. S.) 794, and restated in Brommer v. Penna. R. R. Co., 
179 Fed. 577, 103 C. C. A. 135, 29 L. R. A. (N. S.) 924, in référence 
to automobile drivers making dashes over crossings without taking 
proper précautions. In the former case we said : 

"The dnty of an automobile driver, approaching tracks where there is re- 
stricted vision, to stop, lool<, and listen, and to do so at a time and place where 
stopping and where looking and where listeuing will be effective, is a positive 
duty, and thèse safe,i.'viarding steps the plalutlffi failed to talie. Ile stopped 
where stopping served no purpose, and failed to stop where stopping would 
liave disclosed danser. Ile made chance, and not sight, the guaranty of his 
safety. We are clear he was guilty of contributory négligence, and the judg- 
ment below should be reversed." 

[2] The facts in those cases were so différent that, apart from their 
gênerai principle, those décisions are not applicable to the case in hand. 
Hère Dr. Welshman did not attempt to cross the track until the gâtes 
were raised by a watchman, who was presumably compétent, and who 
was in a better position than the doctor to see an approaching train. 
The railroad having indicated its estimate of the safety of the situa- 
tion by raising the gâtes, and Dr. Welshman having acted accordingly, 
it is manifest that this court would not be justified in holding that in 
accepting this invitation to cross the décèdent was so heedless of his 
own safety that, as a matter of law, he was guilty of contributory nég- 
ligence. On the contrary, we think the expérience and judgment of 
everyday life is that the raised gâte is an index of the railroad's view 
that crossing may be safely made, and that a crosser may reasonably 
accept it as an invitation to go forward. And such hâve been tlie ad- 
judged cases. We avoid needless présentation of other décisions by 
referring to a single well-considered case, Erie Company v. Schultz, 
183 Fed. 674, 106 C. C. A. 23, where the Circuit Court of Appeals of 
the Sixth Circuit collected the authorities and said: 
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"If a flasman beckons the waitins team driver to corne aliead, or if a 
towerman raises the lowered gâtes, in eitlier case there is a représentation to 
tlie driver that there is no approaeliins train within strilving distance. ïhe 
driver who nioves forvvard under this représentation eannot be held to the 
sanie strict rule of instant and constant and extrême vigilance which is en- 
forced against one who crosses in sole reliauce on his own jiulgment." 

Of course, the raising of the gâtes did net make the railroad either 
an insurer or the sole guardian of the crosser's safety. The duty of 
care, of the use by the crosser of sight, hearing, and such other fac- 
tors of safety as the situation and circumstances permitted and required 
of one intent on his own safety, still rested on him. The raised gâte 
is not an invitation to cross withotit care, but an invitation to cross with 
the use of ail care the situation permits. To hold otherwise would be 
to make gâtes and flagman harmful creators of négligence instead of 
helpful aids to safety. The crossing rlriver must bear in mind that 
the flagman is human and therefore liable to make mistakes, and that 
in so important a thing as his own safety and life the driver must not 
intrust them to any one man, but that common sensé as well as common 
law require him, notwithstanding the invitation, to himself use ail 
possible care to aid in a safe crossing. If the driver does not con- 
tribute such care, he contributes lack of care, and lack of care is con- 
tributory négligence. To this reciprocal duty of care which the law 
casts upon the crosser who accepts the invitation of a raised gâte, 
the court below called the jury's attention, saying: 

The deceased "owed to the railrond company a reciprocal duty, namely, to 
take care to protect himself from danger. The measure of duty of care on 
his part was to exercise ordinary and reasonable care ; that is to say, such 
care as an ordinarily prudent person would hâve exercised uuder the same 
circumstances." 

And the verdict must be accepted as a finding that the deceased took 
such possible care as the situation called for. 

[3] That the question of Dr. Welshman's contributory négligence 
was peculiarly one of disputed facts and disputable inferences, and 
therefore for a jury, is apparent when the situation and surroundings 
are understood. He came to the crossing and stopped about 15 feet 
from the track. The gâtes were down. From that point he could 
not see the approach of trains. A west-bound one passed, and there- 
after the south gâte and then the north gâte were opened and he started 
to cross. At this point cornes the crux of the case. The railroad 
company says the positive duty rested upon Dr. Welshman before he 
reached the track to again stop, look, and listen, and his failure te? 
do so was in law contributory négligence. The plaintiff says this 
view ignores the invitation of the raised gâte, and the real question 
is not one of law alone, but one of fact, namely, whether in view of 
both the invitation to cross and of ail the surrounding circumst(?inces 
the nonstoppage by Dr. Welshman was négligence, and whether such 
négligence contributed to the accident. 

The crossing surroundings throw light on that question. Dr. Welsh- 
man had no view of approaching trains from where he stopped. 
Whether he could hâve had a view of east-bound trains on the south 
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track before he drove the machine on the north track îs, as we view 
it, a disputed question. The photographs in évidence show that as 
Dr. Welshman passed the gâte his view of east-bound trains on the 
south track was shut oi¥ by a gradually rising banl<, whicli extended 
westward from Grove street 350 feet to an overhead bridge crossing 
at Maple avenue. This bridge was 24 feet above the tracks, and the 
bank between it and the crossing was somewliat liigher. Beyond Maple 
avenue the tracks curved to the north. Now, while there was testi- 
mony that as Dr. Welshman drew near tlie tracks tliere were places 
from which he could see trains approaching at a distance of from 600 
to 1,500 feet, yet it was also proved by the watchman himself that 
this was not the fact, and that even from his place on the south side 
of the crossing — which was manifestly a better viewpoint than Dr. 
Welshman's — one could not see an approaching train farther than 
the Maple avenue bridge. On that point we quote his évidence at 
length : 

"Q. How far up the track could you see, the east-bound track, when you 
stood at the handle of the gâte? A. As far as the bridge, the Maple avenue 
bridge. Q. Could you see a train on the cast-bonnd track as far as the bridge? 
A. Just about as far as the bridge. Q. Look at the photograph. When you 
were standing hère, could you see a train as far as the Maple avenue bridge? 
A. You can see as far as tlie bridge, hut that m as far an you eau, see; .iust 
this end of the bridge. * * * Q. When dld you actually see It [the east- 
bound train that struck the décèdent]? A. I didn't see it r.ntil the engineer 
blovved his whistle at the bridge. Q. You didn't see it until that time? A. No, 
sir; that is as far as you can see. * * « 

"By the Court: Q. Lot me ask you one more question. You say that you 
flrst saw the train itself — the first time you saw or could see the train was 
when the engineer blew the wliistle at the Maple avenue bridge? A. Yes, sir. 
Q. That is right? A. Yes: that is as far as I could see. Q. Where was the 
automobile at that time? A. Between the east and west bound tracks." 

The Maple avenue bridge was 350 feet from the crossing, and if 
this testimony of the watchman, who was called by the défendant, was 
believed, it shows that the furthest view Dr. Welshman could possibly 
bave had of an approaching train was only 350 feet. As Maple avenue 
was the extent of view from the superior viewpoint of the watchman, 
it is manifest that Dr. Welshman could not hâve seen the train in 
time to avoid the accident, had he stopped his machine at any point 
to look for it, and that the surrounding circumstances were such 
that reasonable minds might well conclude that the proper course for 
him to pursue, after the gâtes were raised, was to give his attention 
to driving his car over the crossing without attempting to stop and 
look for approaching trains. Indeed, the whole situation was pe- 
culiarly one for a jury to consider, and from its disputed facts and dis- 
putable inferences détermine whether, after the invitation to cross, 
Dr. Welshman was in any respect négligent, and, if so, whether such 
négligence in any way contributed to the injury. This issue it found 
in his favor and the judgment entered on its verdict must be aiîfîrmed. 
în thus determining the case on the gênerai principles of the law, it 
becomes nnnecessary for us to discuss the question raised in référence 
to the New Jersey crossing statute. 
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On Pétition for Rehearing. 

PER CURIAM. [4] The motion for rehearing has had our care- 
ful considération, and we see no reason to differ from the conclusion 
heretofore reached. While we refrained from discussing in the opin- 
ion filed the New Jersey crossing statute, it will be apparent that, in 
view of the late case in this court of Erie Railroad Company v. 
Schmidt, 225 Fed. 516, 140 C. C. A. 659, there could be no uncertainty 
that that statute, in our view of it, was no bar to the présent plaintiff's 
recovery. We hère reiterate the views expressed in that case: 

"Tliis statute has not been construed by the Xew Jersey courts, and its 
full meauiiig may not be entlrely f ree from doubt ; but so far as the facts of 
the présent case require us to déclare its meaning we think the proper con- 
struction is as foUows: A railroad compiiny may protect a crossing by a safe- 
ty devlce, or by a flagman, or by both thèse means. If the device is not in 
order, due notice to that effect must be given ; in the absence of such notice, 
an approaching trav(>ler may assume that the device is In order and will be 
duly and properly operated. If a flagman is on duty, the traveler may assume 
that such employé will give sufflclent warning of danger; and if the traveler 
be nevertheless injured or killed, no action brought for such injury or deata 
sliall be defeated by the mère fact that the traveler did not stop, look, and 
llsten. ♦ * * In our opinion, the railroad is mistaken in supposing that 
the act compels the trial judge to submit to the jury every case of Injury or 
deatli at a protected grade crossing in New Jersey. The évidence may estab- 
llsh contributory négligence so clearly that the .judge would be bouud to give 
the jury blnding instnictions in favor of the railroad. The act does no more 
than déclare as a rule of évidence that in certain situations the mère fact that 
the deceased dld not stop, look, and llsten shall not of itself defeat recovery ; 
but it does not attempt to lay down a rule that every grade crossing case 
where contributory négligence is alleged must be submitted to a jury. For 
example: A situation may easily be supposed where the warning of a flagman 
might be seen and recklessly disregarded, and in such a case the duty of the 
judge lias not been changed by the statute. The Législature has done nothing 
more than exercise its coneeded power to regulate procédure ; it simply pro- 
vides that a plalntiff is not to be defeated unless more than a speclfied mini- 
mum of évidence be présent. This, of course, would blnd the state courts, and 
we see no reason why the fédéral courts in Xew Jersey should not conform to 
the same procédure." 

The motion for a rehearing is therefore denied. 



WALLER et al. v. TEXAS & P. RY. CO. et al. 
(Circuit Court of Appeals, Second Circuit. December 14, 1915.) 

No. 52. 

1. Limitation of Actions i©=>182 — I'leading Statute as Défense — Neces- 

SITY OF PLEADlNd. 

In a suit In equity it is not esseutlal that the statute of limitation 
should be speeifically pleaded. 

[Ed. Kote. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
676-680, 682, 695, 705; Dec. Dig. <S=182.] 

2. Equity <S=371 — Lâches — Lapëe or Time. 

In 1872 the B. R. Co. executed a deed of trust on ail of its property 
including its interest in lands in Loulsiana granted to it by Congress to 

Ê=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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ald in the construction of a railroad. Tlie B. Co. did notlnns towai'ds 
perfectiug the graiit, and subsequently couveyed its i)roiiert,y to tlie X. 
Co., whicii later Consolidated wlth anotlier coniijuuy, formlns tlio détend- 
ant Company. The l'allroad having been coustructed by agencies other 
than the B. Co., Congress in 1S87 forfeited the grant to the B. Co. and 
coiifirnied the title of the X. Co. Tlie bonds .secui'ed by the deed of trust 
niatured in 1002, aud more than 10 years tliereafter, v.dien the period of 
limitation in both I.oulslana and New York had expirod, the holders 
of certain of the bonds brought suit in New York seekliig to liold the de- 
fendant personally liable on the bonds. Ail of the facts relied on wero 
known, or c<juld bave been ascertained, if any effort witli that end iu 
vieW had been undertakeu during the period of limitation, llcld, that 
the suit was barred by lâches. 

[Ed. Note.— -For other cases, see Equity, Cent. Dig. §§ 201-211; Dec. 
Dig. €=71.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by David J. Waller, Jr., and another, trustées under the will 
of David J. Waller, deceased, in their ovvn behalf and in behalf of 
ail other bondholders of the New Orléans, liaton Rouge & Vicksburg 
Railroad Compan}', against the Texas & Pacific Railway Company and 
others. From a decree dismissing the bill, plaintiffs appeal. Affirmed. 

On appeal from a decree which dismissed the bill in a suit com- 
menced by certain bondholders holding 30 bonds of $1,000 each is- 
sued by the New Orléans, Bâton Ronge & Vicksburg Railroad Com- 
pany in September, 1872, and payable Se]3teraber 1, 1902. Thèse bonds 
were secured by a deed of trust by the Bâton Rouge Company to the 
Union Trust Company of New York upon ail of the said Bâton Rouge 
Railroads property, including its right of way and land grant given it 
by Congress. 

The following is the opinion of Evans, District Judge, on dismissing 
the bill : 

ïhe tinie at our disposai affords opportunity only for the very condeused 
statoment whlch follows, wherein we shall omit nll détails except those neces- 
sury to an understanding of the one essential ground upon which we shall base 
oiir .ludginent. Mauy other propositions were indeed very ably and elaborate- 
ly diseussed by tlio learned counsel, but we shall confine ourselves to that one 
of the défenses upon which we think our décision nmst turn. 

On September 4, 1872, the New Orléans, Batou Rouge & Vicksburg Railroad 
Conii)any, a Louisiana corporation created in l^iW, and which, for eonvenieuce, 
\vc sliall speak of as the Bâton Kouge Company, executed a deed of trust to 
the Uuion Trust Company of New York to seeure the pa.yment of $12.000,000 
of it« 30-year bonds, each of the dénomination of Jfl,O0O, the principal of 
whlch to become due at the end of 30 years, naniely, September 1, 1902, cou- 
pons being attached to each bond, whereby the maker of the bond agreed to 
pay interest semiannually until tire principal was due. By tins deed of trust 
(wiiieli we shall call tlie mortgage) the Bâton Rouge Company conveyed to 
the trustée nanied ail of its property including certain conditional interest in 
lands grauted to it by Congress under the act of 1S71 (Act March 3, 1871, 
c. 122, 16 Stat. 573), to aid in the construction of a railroad from New Orléans 
to Vicksburg. Only 1,500 of thèse bonds (aggregating $1,500,000) were sold or 
Issued, and of them nearly ail were taken up in some way long before tlieir 
maturity. What was doue with the proceeds or how sonie of tliem wero 
taken up in no way appears from the testimony, though it is not contended l)y 
the plaintifC tliat any part of the iiroceeds of tliose bonds was applied by any- 
body to the construction of the railroad afterwards built by those who suc- 
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ceeded the Bâton Rouse Company, whieh latter company never did anytliiug 
towards actually perfeeting the land grant, inasmueh as it ajipears only to 
hâve flled what was regarded as au insutliclont map of its gênerai location in 
the office of the Secretary of the Interior at Washington. The ])laintiff's in- 
testate, in due course, for value and liefore their maturlty, became the owner 
and holder of the ?,0 bonds described lu the l)iU, each of theni being one of 
those issued under the mortgage rcferred to, and each being for the sum of 
S1,000. 

Under date of .Tanuary 5, 1.S80, the Bâton Rouge Company entei-ed Into an 
agreement in writlng with the New Orléans l'aclflc Railroad Courpnny, which 
we shall call the Xew Orléans Company, and which was another Louisiana 
corporation created in 1.S75. The language of that agreement was as foUows: 

"This indenture, made the fifth day of .Tanuary, one thousand eiglit hundred 
and eighty, between the New Orléans, lîaton Rouge & Vicksburg Railroad 
Company, a corporation created and existing under and by virtue of a si)ecial 
aet of the Législature of the state of Louisiana, approved Decembor 30, 1869, 
party of the first part, and the New Orléans l'acific Raihvay Company, a 
corporation created and existing under and by virtue of the laws of the state 
of Louisiana, party of the second part, witnesseth: That the said party of the 
flrst part, for and in considération of the sum of one dollar lawful mone,y of 
the United States of America to it in hand jiaid by the said party of the second 
part, at or before the ensealing and delivery of thèse présents, the receipt 
wliereof is hereby acknowledged, and of other good and valuable considéra- 
tions, has remised, released, and (luitelaiiued, a]id by thèse présents does re- 
mise, reloase, and quitclaim nnto the said party of the second part, and to 
its successors and assigns fo rêver, ail the right, title, and interest of said 
party of the first part, its successors, or assigns, of, in, or to a certain grant 
of public huuls granted to the said party of the first iiart l)y an act of the 
Congress of the tînited fStates, approved ]\Iarch 3, 1871, and entitled 'An act to 
ineorporate the Texas l'acific Railroad (îomiiany and to aid in the construc- 
tion of its road. and for other purposes.' together with ail and singular the 
tenoments, hereditaments, and appurtenances thereuuto belouging or in any 
wise nppertaining, and the réversion aiirt reversions, remainder and remain- 
dcrs, reuts, issues, and profit thereof, to bave and to hold ail and singular the 
above mentimied and described jjreniises, together with the appurtenances 
unto the said party of the second part to its successors and assigns forever. 

"In witness whei'eof, tlie said paity of the first part hath caused its corpo- 
rate seal to be liereunto aflixed, and thèse présents to be signed by its Président 
and Secretary the day and year first above written. 

"W. H. Barnum, Président. 
"Wm. M. Barnum, Secretary." 

Xenrly 11 years after the issuance of the bonds described in the bill, name- 
ly, in Apri], 188.'!, and after the construction of the railroad by ageucies other 
than that of tlie Ilaton Rouge Company, tlie Xew Orléans Company, for pur- 
poses thereiii recited, executed to .Tohn F. Dillon and Menry M. Alexander a 
deed of trust covering, among olher things, the Raton Rouge Company's pos- 
sible interest in the property referred to in tl)e agreement \A-hich we hâve just 
copied. This last deed of trust contained a clause as foUows: "And whereas 
tho New Orleajis, P>aton Rouge & Viclisburg Railroad (îonipany has trans- 
ferred and assigncd its right to the said land grant to the said New Orléans 
Pacific Kailway Coniiiany, which said last-mentioned company has accepted 
the sarne, without, however, assuming or becoming liable for any of the debts, 
obligations, claims, or (barges of the New Orléans Bâton Rouge & Vicksburg 
Railroad Company." Tbere was a consolidathm of the New Orléans Company 
and the Texas Pacific Ilailroad Compan.\', from which resulted the défendant, 
the Texas & Pacific Railway Com])an,v, and the latter company I)ecame bound 
t\) pay ail the then existing indeiiteùuess of the New Orléans Company, though, 
uMless inferentlally, it did not become bound to pay those of the lîaton Rouge 
Company. And hère it niay be important to recall that the land grant lands, 
whjle in any way under the control of the Bâton Rouge Comi)any, had in no 
mainier contributed to the construction of the railroad itself. Indeed, the 
Bâton Rouge Comjjany had not paid and never did pay to the United States 
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even the expenses of the survey of those laiids and so entirely nominal had 
become any claim of that company to the land srants lauds tliat by the act 
of February 8, 1887 (24 Stat. 391, c. 120) Con.eress forfeited the grant to the 
Bâton Rouge Company and conflrmed the title of the New Orléans Company. 
In thèse ways the land may hâve become liable for the debts of the New 
Orléans Company and the Texas & Pacific Comiiany, but we hâve not been. 
able to see how it can be inferred from any statutory provision or any agree- 
ment In writing that any trust upon that property could or did express) y oi- 
impliedly resuit for the payment of any of the debts of the Bâton Rouge 
Company. 

While, Indeed, my sympathies are with the plaintiff as the holder for value 
of the bonds which are the subject of this action, neitber the quitclaim decd 
we bave eopied, nor any statute, nor any conjunction of both agreement :uh1 
statute, hâve enabled us to see how any express trust ever existed in plaintîlï'w 
favor, or in favor of his décèdent, except that created by the mortgage to the 
Union Trust Company as trustée, the bonds aud limitations of which are set 
forth in the deed itself, which instrument, as we liave seen, is in effect 
notbing more or less than a mortgage, and to be treated as such. If, as dis- 
tinguished from that, there exists now or ever existed any trust, it nmst 
neeessarily be one whieli arises ex maleflcio or by mère implication and con- 
struction. To say the least, it is very diflicult to see how any trust «part from 
the lien created by the mortgage of September, 1872, ever arose or could 
bave arisen. Of course, the lien or trust of that mortgage rested uiioti the 
property of the Bâton Rouge Company embraced in the mortgage, but tliat 
was neither more nor less than an ordinary mortgage lien only. If that lien 
still exist by virtne of that mortgage it may, of course, be enforced in a direct 
action in a court having jurisdictlon, namely, a court, ether state or fédéral, 
sitting in Ix)uisiana. A suit to subject that propeity to the mortgage niust 
neeessarily be brought and proseeuted in the state of tiie situs of the projjerty 
and not elsewhere. The situs of that real estate is not hère, and this action is 
not that sort of suit. This suit seeks to enforce tlie collection of the mort- 
gage debt, not indeed from the property mortgaged, but from anollier cor- 
poration now alleged to be personally liable for it. Wë hâve concluded that 
any such liability, if it exist at ail, must be one that is secoiidary in character 
and resulting fi'om some trust ex delicto to be implied (if such implicatiou 
can arise) from some state of fact shown, and uot ui)()n any <lirect undertaliiug 
by the New Orléans Company or the défendant to ]iay the debt of anotiier, to 
wit, the Bâton Rouge Company. This statement wlll indicate our view to be 
that our décision must turn upon either one or both of the aliinnative dé- 
fenses made by tlie Texas & Pacifie Railway Comi)imy (tlie only défendant 
before the court, the others having long ago been dismissed from the cause), 
and which défenses may compendiously be refcrred to, tlie tirst as that of 
the statute otf limitations, and the second as that wbicli Impures to the 
plaintiff such lâches in bringing his action as should prevent tlie chancellor 
from grantiiig relief. 

And, first, as to the statute of limitations: 

The bonds described in the bill matured in September, 1002. Tliis action 
was eommeueed on May 7, 1913, more than 10 years after the bonds became 
due. The principal and interest would aggregate at this time over .ÇIO^OOO. 
It Is well settled that the law of the forum is that which governs where the 
statute of limitations is Invoked. The forum being New York, the statute 
of that state is the one to govem in equity causes as well as in actions at law. 
Lewis V. Marshall, 5 Pet. 470. 8 L. Ed. 195. And see also O'Krien v. Wheelock, 
184 U. S. 450, 493, 22 Sup. Ct. 354, 46 L. Ed. 636. The applicable provisions 
of the law of New York are embraced in the foUowing sections aud parts of 
sections of the Code of Civil Procédure, to wlt: 

Section 380 Is as follows: "The foUowing actions must be commenced wlthin 
the foUowing periods, after tlie cause of action bas accrued." 

"See. 381. Wlthin twenty years: An action upon a sealed instrument. But 
where the action is brought for breach of a covenant of seisin, or against jn- 
cumbranees, the cause of action Is, for the purposes of this section only, 
deemed to bave accrued upon an éviction, and not before." 
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"See. .1Ï2. Withiii six years: 1. An action upon a contract obligation or 
liatilUty ex]ircss or implietl; except a .indsment or sealed instrument. 2. An 
sK'tioi! vo vecover upon a liabllity created by statute; except a penalty or 
forl'oiture." 

"Sec. .'kSS. An action, the limitation of whlcli Is not specally prescribed In 
I lils or the last tltle, must be commenced wltliln ten years after the cause of 
action accrues." 

".Sec. .'!90ffl. Where a cause of action arlses outslde of thls state, an action 
cannot be lirought, in a court of thls state, to enforce said cause of action, 
after the expiration of the time Umlted by the laws of the state or country 
where the cause of action arose, for bringing an action upon said cause of ac- 
tion, except where the cause of action orlglnally accrued in favor of a résident 
of thls state. Nothing in thls ac-t contained shall affect any pending action or 
proceeding." 

Tlie court in this connection must avail itself also of the judlclal linowledge 
imputed to it respectlng the provisions of the Louisiana Code. That Code 
seeins to flx the perlod of prescription (or, as we call it, the period of limita- 
tion) at not over ten years — that is to say, a suit upon a negotiable instru- 
ment is prescribed in five years after maturlty, and a suit upon a mortgage 
is prescribed at ten years after it beconies enforceable. See Merrick's 
Revlsed Code of Louisiana. If a suit brought in Loulsiana to enforce a mort- 
gage upon real estate situated there is prescribed by ten years' delay after 
the cause of action has arisen, it would seem that the provisions of section 
390a of the New York Code might certainly be applicable to the situation 
with whlcli we are conf ronted. ïhis action not being against tlie mortgagor nor 
against the niaker of tlie bonds, but against a third party who is a étranger 
to both, is not a suit upon the mortgage, nor one upon the bonds in any 
direct way, nevertheless both the mortgage and the bonds are in a large sensé, 
though Incidentally, the basis of the action, for wlthout them the plalntlff 
cou kl not succeed. As the clalm against the défendant the Texas & Pacific 
KaiUvay Company, must be based upon some implication to be drawn from 
facts allunde the mortgage and the bonds of the Bâton Rouge Company, we 
incline strongly to think that section 382 of the New York Code fixes the limi- 
tation governing this case, or, if it does not, then that section 388 does, and 
this, too, notwlthstandlng the provisions of section 410 of the New York Code, 
the second clause of which does not as we think, apply to a case like this, but 
must be confined to those examples of express trusts explicitly named therein. 
We hâve carefullv examlned the cases of Northern Pacific Rallway Co. v. 
Boyd. 228 U. S. 48, 33 Sup. Ct. 554, 57 U Ed. 931, and Angle v. Chicago, etc., 
Rallway Co., 151 U. S. 1, 14 Sup. Ct. 240, 38 L. Ed. 55, but cannot find that 
they are controlling hère, nor that the statute of limitations was either 
pleaded or discussed by the court in eitlier of them. 

We need give little time to a discussion of the défense of lâches, though It 
Is quite difîicult to find in the testimony anything to justify or excuse the 
long delay in bringing the action, especially as the bonds on their face referred 
to the mortgage which was recorded in the proper offices in Louisiana whereby 
notice was glven to ail holders. We much incline to think that this défense 
also should be sustained, but prefer rather to base our decree upon the stat- 
ute of limitation. As to the défense of lâches we think considération may 
helpfully be glven to O'Brien v. Wheelock, 184 U. S. 450, 493, 22 Sup. Ct. 354, 
46 L. Ed. 636. The court, during the trial, was purposely very libéral In the 
admission of testimony, especially when offered by the plalntlff, preferrlng to 
be free to give it any welght it might be entitled to rather than to exclude it 
altogether. But whlle dealing with the question of admisslbillty in that 
splrlt, some few Items of proffered testimony seemed to be so remote as to 
fall outslde of any reasonable llmit. 

We think it results that the blU must be dismissed, with costs, and a de- 
cree accordlngly may be prepared and submitted. 

King & Osborn, of New York City (David Bennett King, W. Russell 
Osborn, and William A. Milliken, ail of New York City, of counsel), 
for appellants. 
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Thomas J. Freeman, of New Orléans, La., and Lawrence Gréer and 
F. C. Nicodemus, Jr., both of New York City, for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The facts are stated in the opinion of Judge 
Evans and need not be repeated hère at length. The suit is brought 
upon 30 bonds issued by the New Orléans, Bâton Rouge & Vicksburg 
Railroad Company in September 1872, payable 30 years from date — ■ 
September 1, 1902 — and secured by a trust deed from the railroad 
Company to the Union Trust Company of New York upon ail its prop- 
erty including its riglit of way and the land grant given the Bâton 
Rouge Company by Congress. 

[1] The proposition is somewhat startling that the holder of the 
obligations of one corporation secured by a mortgage on its property 
may maintain a suit 40 years after the date of such obligation and 
based thereon against another corporation not a party thereto. The 
Texas & Pacific Company bas not in terms pleaded the statute of lim- 
itation of New York and Louisiana but it bas clearly presented 
the issue of lâches and delay by charging that the complainants bave 
been "guilty of such lâches in the premises that no complaint may 
now be made in respect of the said bonds." This being a suit in eq- 
uity it is not essential that the statute should be specifically pleaded. 
Harpending v. Dutch Church, 16 Pet. 455, 10 L. Ed. 1029; Badger v. 
Badger, 2 Wall. 87, 17 L. Ed. 836. 

[2] In view of the facts, the défense of lâches and unreasona- 
ble dclay is always available and bas we think been clearly established. 
The bonds matured September 4, 1902, but no suit was commenced 
imtil May 7, 1913, more than 10 years thereafter when the period of 
limitation in both Louisiana and New York had expired. AU of the 
facts now relied on were known or could hâve been ascertained if any 
effort with that end in view had been undertaken. 

The attitude of the owners of thèse bonds so far as appears from 
the record has been one of supineness and indifférence din-ing the en- 
tire ]3eriod prior to the commencement of this action. As was said by 
the Suprême Court : 

"The doctrine of courts of equity to wltliliold relief from tliose wlio liave 
delayed tlie assertion of tlieir daims for au uiireasouable lenjçtli of time is 
tliorousldy settled. Its application dépends on the circumatanees of tlie par- 
ticuliir case. It is uot a niere uiatter of lapse of tiuie, but of chause of situa- 
tion durin;? neglectfnl ri^jiose, renderins it inéquitable to afford relief." 
O'Brieu v. Wheelock, 184 U. S. 450, 493, 22 Sup. Ct. 354, 46 L. Ed. CSG. 

We are of the opinion that the complainants waited too long before 
commencing the action. 

The decree is affirmed with costs. 
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PENNSYLVAXIA UTILITIES CO. v. BKOOKS. 

(Circuit Court of Appeals, Tliird Circuit. January 27, 1916.) 

No. 1981. 

Electricitt ©=3 19 — Actions fob Injuries — Questions for Jury. 

Plalntilï was an employé of a contracter worklug on an electrlc gener- 
atîng plant owned by défendant, and was injured l)y a current sent 
through a wire without his knowledge. The court adopted defendant's 
theory that it was not liable if the contracter liad notice of tlie defects 
responsible for the injury, but refused a directed verdict asked for on 
the groiind that plaintlff's foreman knew the current had been permanent- 
ly turned on. Plaintiff contended that the foreman was not the con- 
tractor's représentative, and that to constitute notice to the contracter 
notice should hâve been given te P., who was in charge of the whole work. 
There was aise a controverted question of fact as to the cause of the 
accident. There was évidence that plaintiff was Ignorant of the dangers 
of electricity, excepting by contact wlth the wire, and there was no évi- 
dence tliat défendant notifled either P. or the foreman that the current 
turned on was of a voltage sufflcient to create danger by contact with the 
static zone, or notifled them of the danger, or tliat tliey independently 
I)ossessed knowledge thereof. Ileld, that the motion for a directed ver- 
dict was preperly denied, as there was a question for the jury, even 
though S. was told that the current had been turned on. 

riîd. Note. — For other cases, see Electricitv, Cent. Dig. § 11 ; Dec. Dig. 
®=>19.] 

In Error to the District Court of the United States for the East- 
ern District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action by James H. Brooks against the l'ennsylvania Utilities Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

Edward J. Fox, of Easton, Pa., and Joseph A. Slattery and Robert 
E. Steedle, both of Philadelphia, Pa., for plaintiff in error. 

T. McKeen Chidsey, Smith, Pafif & Laub, and Calvin Smith, ail of 
Easton, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLEEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The one error assigned is the refusai 
of the trial court to direct a verdict for the défendant. 

The défendant (plaintiff in error) owned an electric generating plant. 
The Atlantic Construction Company was an independent contracter, 
engaged in enlarging the plant and in installing additional electrical 
apparatus. The plaintiiï (défendant in error) was an employé of the 
Construction Company, at work upon the plant by invitation or per- 
mission of the défendant. 

Before the completion of the work the défendant renewed the op- 
ération of the plant by turning on the current, whereby the plaintiff 
sustained the injuries of which he complains. 

The additions or improvements consistée! of conduits, high tension 
lines and transformers, the installation of which did not involve con- 
tact with or work upon the old apparatus. The work was of différent 

©sîFor other cases see same topic & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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kinds, perfonned by workmen grouped according to the character of 
the work to be done. The groups or gangs consisted of laborers, car- 
penters, iron construction men and electrical construction men and 
their helpers. 

Peterson, an officer or employé of the Construction Company, was 
in charge of the entire work, while Smith was the foreman of the 
electric construction gang, in whicli the plaintiff was an electrician's 
helper. The work was known as "dead" work, that is, it had nothing 
to do with handling wires or apparatus containing hve currents. 
Whenever tests were to be made by turning on the current, the plain- 
tiff and his co-workers were warned by Smith, their immédiate fore- 
man. 

Several weeks before the injury to the plaintiff, the défendant, the 
owner of the property, permanently charged some of the new con- 
struction with electric current carrying 33,000 volts, without, as it is 
claimed, notifying the plaintiff. On the day of his injury, the plain- 
titï was working at a bench near or beneath a partially insulated high 
tension wire carrying electricity of this large voltage. He was em- 
ployed in putting threads on a pipe to be used as a conduit. The 
pipe was a little less than ten feet in length. Upon removing the pipe 
from a vise, the plaintiff swung or revolved it in tlie air, bringing it 
in contact with or in close proximity to this highly charged wire. The 
current grounded through his body and caused his injuries. 

The défendant admitted that it had permanently turned the current 
through the wire in contact with or in proximity to which the plain- 
tifif was injured, but for défense, maintained, that that fact, if net 
known to the plaintiff, was known to Smith, his foreman, and there- 
fore no duty devolved upon it either to warn or protect the plaintiff, 
who was engaged at work upon its premises, not as its employé but 
as the employé of the Construction Company, an independent con- 
tracter. For this position the défendant relied upon the principle of 
law cited with approval in the case of Newingham v. Blair, 232 Pa. 
511, 81 Atl. 556, that, 

"It is the rule tlmt tlie owner of property owes to an independent contractor 
and his servants at work thereon, the duty of exerclsing reasonable care to 
liave the premises in a safe «ondition for the work, unless the defeets responsi- 
ble for the injury were lonown to the contractor." 

As the court charged the jury precisely as requested by the défend- 
ant, the défendant, of course, does not complain of the instructions 
upon the law, and as the plaintiff has not sued out a writ of error, he, 
of course, cannot charge error in the law. Therefore, there is neither 
ground nor occasion, in view of the errors assigned, to inquire or 
détermine whether error was committed in charging the law. We 
must assume, for the purposes of this case, that the law as prayed 
by the défendant and as charged by the court was correct, and déter- 
mine the one question raised by the assignments of error, whether in 
applying the law to the facts, the court erred in refusing to direct a 
verdict for the défendant. 

The prayer for a directed verdict was made upon the contention that 
Smith, the foreman of the independent contractor, of whom the plain- 
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tiff was a servant, knew that the current had been permanently turned 
on; that knowledge of the foreman was knowledge of the master, 
and therefore, négligence in failing to warn the plaintiff, if any ex- 
isted, was that of the plaintiff's master and not of the défendant. This 
contention was based upon testimony claimed to be undisputed. 

It appears by the testimony, with little contradiction, that Smith 
knew that the current had been permanently turned on, and had told 
some of his men, though not the plaintiiï. Confronted with this tes- 
timony, the plaintiff maintained that Smith was not the représentative 
of the independent contractor, being but a boss of one of its several 
gangs, but that Peterson, who was in charge of the whole work and 
of ail the gangs, was the représentative of the contractor, whom the 
défendant should bave notified of the turning on of the current, or 
whose independent knowledge thereof would bave become the knowl- 
edge of the master and bound the plaintiff. This was earnestly urged 
because there was no évidence that Peterson was so notified or in- 
dependently possessed such knowledge. Upon the issue thus raised 
was the case largely argued before us. But this was by no means the 
sole issue upon which the trial judge submitted the case to the jury. 
In the first place, there was a controverted question of fact as to how 
the accident occurred, namely, whether in swinging the pipe, the plain- 
tiff brought it in contact with the heavily charged wire, causing the 
current to ground through his body, or in revolving the pipe he merely 
projected it into the static zone surrounding the uninsulated high ten- 
sion wire, without bringing it into contact with the wire, causing the 
current to jump or arc from the wire to the pipe and ground through 
his body. 

If from this conflict of testimony the jury had found that the plain- 
tiff brought the pipe in contact with the wire, and thereby drew the 
current through his body, there would hâve arisen, in addition to a 
question of contributory négligence, the cjuestion of notice by the de- 
fendant and knowledge of the latent danger of Smith or Peterson ac- 
cording as the knowledge of one or the other became the knowledge 
of the Construction Company, the employer of the plaintiff. This is 
one theory upon which the case might hâve been decided, but there 
is another presented by the testimony. This is, that the plaintiff did 
not bring the pipe in contact with the wire, but in revolving the pipe, 
brought it within the static zone, and as a conséquence the current 
jumped from the wire to the pipe and flashed through his body. A 
finding based upon such a theory would open up a wide range of dis- 
putes amply supplied by the testimony, in which the principle of law 
advanced by the défendant and charged by the court would or would 
not hâve a bearing, according as the jury found the facts. 

Surrounding every wire carrying electric current is a zone 
charged with electricity. This is known as the static zone, and the 
electricity with which it is charged is known as static electricity. Sta- 
tic electricity surrounding a wire carrying electricity of high voltage 
possesses the property of causing the electric current to arc or jump 
from the wire to an object within its zone, though the object be not 
in contact with the wire. The higher the voltage of the current in the 



96 229 FKDEKAL EEPOKTER 

line, the more readily will the current jump across an air gap. The 
length of the arc or the jump dépends upon the quantity of static elec- 
tricity présent, as well as upon atmosphère conditions, the tendency to 
jump being greater when the day is damp, as vvas the day upon which 
the plaintift was injured. The current in the wire may jump through 
the static zone for a distance of from two to tvventy inches. 

Of this property or habit of electricity the défendant had knowl- 
edge, for the superintendent of its plant warned certain of the Con- 
struction Company's employés of dangers présent at the very place in 
which the plaintiff was at work when injured. Having permanently 
turned on the current, it was the defendant's duty to inform either 
the plaintiff. Standard Steel Car Co. v. M'Guire, 161 Fed. 527, 530, 531, 
88 C. C. A. 469 (C. C. A. 3d), or the plaintiff's master, of this latent 
danger, unless, indeed, the plaintiff or his master already knew it. 

There was testimony that the plaintiff was familiar with electric 
appliances and understood and was alive to their dangers. On the 
other hand, it was testified that the plaintiiï worked entirely upon dead 
work which revealed none of the properties of electricity; that he 
had never heard of static electricity or static zones ; that he was ig- 
norant of the dangers of electricity excepting by contact with electric 
wires ; and that he had not been notified and did not know that the 
current had been permanently turned on. 

While the jury may hâve found that Smith knew that the current 
had been permanently turned on and that l'eterson did not know it, 
there is no évidence in the case, so far as we can find, that the de- 
fendant notified either Smith or Peterson that the current so per- 
m.anently turned on was of a voltage to create danger by contact with 
its static zone, or that the défendant notified either Smith or Peterson 
of the danger of a static zone, or that Smith or Peterson independ- 
ently possessed knowledge of such a danger, which, under the rule 
of law became tlie knowledge of the Construction Company and bound 
the plaintiff. The question, tlierefore, was, not whether Smith or 
Peterson (whichever may hâve been the vice-principal of the Construc- 
tion Company) knew that at the time of the accident the current had 
been permanently turned on, but whether Smith or Peterson knew 
what the défendant knew of the présence and danger of a static zone 
surrounding a high tension current at the place at which the plaintiff 
was working, and by such knowledge, as the employer of the plaintiff, 
relieved the défendant of its duty to supply the plaintiff with a rea- 
sonably safe place in which to Vi'ork and to protect him from latent 
dangers by reasonable précautions and timely warnings. This was 
one of the questions which the court left to the jury, based upon évi- 
dence which, if not conclusive against the défendant, was certainly 
open to dispute. 

The learned trial judge said in his charge : 

"From tlie évidence In tlie cfise it appears tliat this static zone wliicli exists 
about electric wires, may cause a disruptive cliarse of electricity and cause 
injury to a jiersou wlio eitlier eoiues himself, ov causes sometliing which he 
bas in liis hands or in liis possession to corne withiu that static zone. As I 
recall the testimony, there is no eridcnce that anij wanving wriK given to ang- 
iody Or/ that static xonv, aud it is for the juri/ to dctennine as to whether 
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the présence of that static zone, assuming that he had knowledse that the 
current was turned on at that tlme, was not knowii as well to the enii)loyers 
of the plaiutiff as it was to the défendant. If the employers (the (Construction 
Company) Icnciv af the prenence of the static zone and knew that the current 
was turned on at that time, it was thelr duty to warn îiira of that condition, 
and if the injury came from the laclc of warning on tlieir part, then the 
plaintifï could not recover." 

Whether the défendant warned the plaintiff or his master of the 
présence and danger of a static zone, whether the master, through its 
vice-principals possessed such knowledge because of opportunities equal 
to those of the défendant to learn of such a zone, and whether, 
therefore, the neghgence which caused the plaintiff's injuries, was the 
neghgence of the master or the défendant, were ail questions for the 
jury. 

In Dunn v. Cavanaugh, 185 Fed. 451, 107 C. C. A. 521, the plain- 
tiiï's décèdent was warned not to touch or go near certain electric 
wires. He was not told of the existence or the danger of a static 
current by which he might be injured withotit touching the wires. 
There was no évidence that he knew of it. He entered the static zone, 
and a flame leaped from the wire and killed him. The défendant 
assigned for error, that in view of the warning, the court should hâve 
directed a verdict for the défendants. The court said : 

"But we think the judge was quite risht in leaving it to the ,iury to say 
whetlier the warnings would not be uiiderstood hy an ordinarily prudent 
person as referring to actual contact with the wires, and whether tliey were 
of such character as to advise him of the dauger which actually caused liis 
death. 

"The défendants further contend that a verdict should hâve heen directed in 
their favor, hecause tlie décèdent was guilty of contributory négligence as a 
matter of law in lowering the boatswain's chair so as to get opposite instead of 
being above the wire. This question we think was properly submltted to the 
jury, because if ail the décèdent had to apjirehend was the danger of touching 
the wires he could not be said to be guilty of contributory négligence in 
getting opposite one, at least as a matter of law. 

"The défendants further contend that the verdict should hâve been directed 
In their favor, because décèdent assumed the risk of the injury which he 
sustained. He assumed ail risks he knew or ought to hâve known to exist. 
But it was for the jury to say whether he did linow or ought to hâve known of 
this particular danger. It certainly would be obvions to very few persons not 
experts or engaged in business involving electrical currents of high tension." 

The question before us is not whether the court erred in its in- 
structions upon the law. The question is whether it erred in refusing 
to direct a verdict for the défendant by applying the law to testi- 
mony which the défendant conceived to be undisputed. Upon both 
phases of the case the trial court thought there was conflict in the tes- 
imony. Certainly upon one phase, open for the jury to adopt, there 
was a clear conflict which required the trial court to submit the 
case to the jury. The testimony upon either theory of the case is 
ample to support the verdict rendered. 

The judgment below is afïîrmed. 
229 F.— 7 
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JEWELL et al. v. TEILEY MINES (X). et al. 

SAME V. MOOSE GOLD MINING CO. 

(Circuit Court of Appeals, Eighth Circuit. November 16, 1915.) 

Nos. 4470, 4471. 

1. QUIETING TiTLE <S=345 PLEADING— DEFENSES. 

Rev. st. Colo. 1908, § 4089, provides tliat every person in actual pos- 
session o£ lands uiider claim and color of title niade in good faith, and 
who shall for sevea successive years pay ail taxes legally assessed, shall 
be adjudged to be the légal owner of such lands accordiug to the purport 
of his paper title. Ueld that, in a suit to quiet title, défendants' claim of 
title under this section was an affirmative défense, wliich it was the duty 
of défendants to set up and establish, and wliicli would not justify a dis- 
uùssal upon motion. 

[Ed. Note. — For other cases, see Quietiug Title, Cent. Dig. § 93; Dec. 
Dig. ©=345.] 

2. Trusts <s=>372 — Establishment — Actions — Lâches. 

Ordinarily courts of equity, actlng on tlieir own inlierent doctrine of 
discouragiiig, for the peace of society, autiquated demands, refuse to 
interfère in attempts to establish stale trusts, except where the trust is 
clearly established and the lacts hâve been Iraudulently and successfuUy 
concealed by the trustée from tlie knowledge of the cestui que trust. 

[iOd. Note. — For other cases, see Trusts, Cent. Dig. §§ 600-603 ; Dec. Dig. 
<&=>;i72.] 

3. Quieting Title <S=^2d — Lacubs^Guardian's and Administeator's Sale 

or Mining Pkoperty. 

Plnintiffs' father died in 1892, while plaintiffs were minors, and in 
October of that year an administrator appointed by a Missouri probate 
court was authorized to sell their father's interest in a mlning claim in 
Colorado. In 1894 a guardlan of plaintiffs and a curator of the estate of 
their deceased father, aiipointed by the same court, was authorized to 
sell the father's interest in another mlning claim, also situated in Colo- 
rado. The sales were made for what miglit well hâve been consldered a 
fair price at that thne, and the properties were developed with the ex- 
pen.«e, exertion, and risk incidental to miiiing enterprlses. In 1913, 15 
years after the oldest plaintiff, and 8 years after the youngest plaintifC, 
reached her majorlty, a bill was flled to quiet title and for an accounting, 
on the theory that tlie Missouri probate court had no jurisdiction to au- 
thorize the sales. Though fraud was alleged, no facts supporting the 
charge of fraud were alleged, except the want of authority of the admin- 
istrator and the guardian to make the sales, and the assertion of title 
and the enjoyment of the properties by the purchasers. It appeared that 
plaintiffs knew of the appointment of the administrator and the guard- 
ian, and while tliey claimed that they had no knowledge of their rights 
until in 1913, ail that transpired in connection with the estate was dis- 
closed by the public records. Held, that the suit was barred by lâches, 
since ignorance which is the eflfect of inexcusable négligence Is no excuse 
for lâches, and knowledge of facts and circumstances which would put 
a person of ordinary prudence and diligence on inquiry is, in law, équiva- 
lent to a knowledge of the facts which a reasonably diligent inquiry 
would disclose. 

[Ed. Note. — For other cases, see Quieting Title, Cent. Dig. § 63; Dec. 
Dig. <©=329.] 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado ; Rohert E. Lewis, Jiidge. 

(^i^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests &. Indexes- 
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Suits by Nellie A. Brene Jewell and others against the Trilby Mines 
Company and another and against the Moose Gold Mining Company. 
From a decree dismissing the biils, plaintiffs appeal. Affirmed. 

Charles Roach, of Denver, Colo. (William L. Pierce, of Belvidere, 
111., and H. A. Hicks, of Denver, Colo., on the brief), for appellants. 

F. A. Williams, of Denver, Colo. (G. W. Whitford, of Denver, Colo., 
on the brief), for appellees Trilby Mines Co. and George Diehl. 

William Story, Jr., of Sah Lake City, Utah (William Story and 
Frederick Steigmeyer, both of Sait Lake City, Utah, on the brief), for 
appellee Moose Gold Mining Co. 

Before CARLAND, Circuit Judge, and AMIDON and VAN 
VALKENBURGH, District Judges. 

VAN VALKENBURGH, District Judge. October 18, 1913, in 
cause No. 4470, appellants larought against ail the above-named ap- 
pellees a bill of cornplaint, entitled "a bill to quiet title and for account- 
ing," whereby they sought to establish their right and title to an un- 
divided one-half interest in and to a certain pièce of mining property 
known and described as the Ben Harrison Iode and mining claim, and 
to an undivided one-third interest in and to a certain pièce of mining 
property known and described as the Moose Iode and mining claim. 
January 20, 1914, a hearing was had on motions of appellants Diehl 
and the Moose Gold Mining Company to dismiss the bill on the ground 
of misjoinder. The resuit of this hearing was that No. 4470 pro- 
ceeded upon an amended bill to détermine the rights of complainants 
to the Ben Harrison Iode and mining claim, and on April 15, 1914, a 
bill of complaint was filed in cause No. 4471 against the Moose Gold 
Mining Company to détermine the rights of complainants in and to 
the Moose Iode. The bills, in elïect, seek to enforce a trust in the de- 
fendants for the benefit of complainants to the extent of the interests 
claimed in the bills. The two cases were heard together on appeal, 
and inasmuch as the controlling principles, as we view them, apply 
with equal force to both, they will be considered and disposed of in 
one opinion. 

In cause No. 4470 the facts upon which the cause of action is based 
are thèse: July 18, 1891, the Ben Harrison Iode was located by one 
G. A. Sheek and Gus P. Brene. January 11, 1892, Gus P. Brene died 
intestate in Phelps county, Mo., leaving as his heirs the four minor 
children, who are novi' complainants in this cause. March 2, 1894, 
the probate court of Phelps county, Mo., appointed one Victor Brene 
as guardian of the persons of complainants and curator of the estate 
of their deceased father. On the same day this guardian filed in said 
court his pétition to sell one-tialf of the Ben Harrison Iode, and an or- 
der of sale was entered by the court. April 2, 1894, the guardian 
executed a deed for one-half of said property to one Clarence Edsall ; 
the considération named being $4,000. Later in the year a receiver's 
certificate and patent were issued. December 1, 1904, Edsall con- 
veyed the Ben Harrison' claim to the Moose Gold Mining Company. 
December 7, 1908, the latter company conveyed to the Trilby Mines 
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Company, which immediately entered into and ever since has been 
in exclusive possession of the Ben Harrison Iode. November 10, 1908, 
the Trilby Mines Company executed upon said property a mortgage 
to the Colorado Title & Trust Company, as trustée, to secure an in- 
debtedness of $90,000. August 2, 1913, the property was conveyed 
under mortgage sale to the défendant George Diehl. In October fol- 
lowing this suit was commenced. 

In cause No. 4471, the following additional facts should be stated: 
July 22, 1891, the said Gus P. Brene, together with one G. A. Sheek 
and one William J. Banta, discovered and located the Moose Iode 
and mining claim hereinabove referred to, and after the death of 
Brene, to wit, on or about the llth day of February, 1892, the said 
Victor Brene was appointed administrator of the estate of Gus P. 
Brene, deceased, by the probate court of Phelps county, Mo. On or 
about October 22, 1892, said probate court, upon application entered 
an order in the matter of the administration of said estate, authoriz- 
ing the administrator to convey the interest of Gus P. Brene, deceased, 
in sai^ Moose Iode and mining claim. October 22, 1892, the adminis- 
trator, together with W. J. Banta and G. A. Sheek as grantors, ac- 
knowledged and delivered to John E. Smith, John B. Classer, and 
Ward Hunt a deed to the last-named property. The deed purports 
on its face to hâve been executed by Brene, as such administrator, un- 
der the authority of the order of sale made by the probate court of 
Phelps county, Mo., as aforesaid. August 12, 1893, Smith, Classer, 
and Hunt conveyed the Moose Iode to the Moose Gold Mining Com- 
pany, appellee herein. 

It is conceded that no letters of administration were taken out in 
Colorado, in which state the property in controversy is situated, and 
appellants base their claims upon the contention that the probate court 
of Phelps county, ]\Io., was without jurisdiction to make the orders 
of sale above recited, and that the deeds under which défendants 
claim were void. On the date thèse actions were originally brought 
the plaintiff Nellie A. Brene Jevvell was 33 years of âge, 15 years above 
her majority ; Flora S. Brene Spindler was 32 years of âge, 14 years 
above her majority; Zona F. Brene Smail was 28 years of âge, 10 
years above her majority; and the youngest of the complainant heirs, 
Bessie M. Brene, was 26 years of âge, 8 years above her majority. 
In the bills it is alleged that complainants had no actual knowledge 
of the proceedings in the probate court; that they received no part 
of the proceeds of the sales ; that they lived in Phelps county until 
their majority; that thereafter, on dates not stated, they took up théir 
places of résidence in différent states, other than the state of Colorado ; 
that they fîrst became aware of their interest in the mining claims in 
suit in June, 1913, at which time, they |illege, a représentative of the 
holders and owners of the bonds secured by trust deed upon the Ben 
Harrison Iode called upon the complainant Nellie A. Brene Jewell, 
and sought to obtain from her and her codefendants quitclaim deeds 
for the alleged purpose of correcting some irregularities in the early 
transfers of this property. It is further alleged that the Moose Gold 
Mining Company, the Trilby Mines Compan}', and the officers, solici- 
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tors, agents, and employés of said companies hâve been contriving and 
confederating together to defraud plaintiffs of their rights and in- 
terests in said claims, but no facts are stated to support a charge of 
fraud against either the administrator and guardian or the défendants 
in thèse actions, uniess such is to be inferred from the alleged want 
of authority in the former and the assertion of title and the enjoy- 
ment of the properties by the latter. 

In their answers below the défendants set up section 4073, R. S. of 
Colorado, which provides : 

"Bills of relief, in case of the existence of a trust not cognizable by the 
courts of common law, and In ail other cases not herein provided for, shall be 
filed within flve years after the cause thereof shall accrue, and not later." 

Also section 4089, which provides : 

"That every person in actual possession of lands under claim and color of 
title, made in good faith and who shall for seven successive years pay ail 
taxes legally assessed on such lands sliall be held and adjudged to be the légal 
owuer of said lands accordlng to the purport of his paper title." 

[1] They also urged the lâches of the plaintiffs in bar of their re- 
covery, and prayed that the bills be dismissed. The cases were set 
down as upon motions to dismiss upon the défenses thus pleaded, and 
upon hearing said motions were sustained, and the bills dismissed 
accordingly. From the decrees thus entered thèse appeals are taken. 
With respect to section 4089 of the Colorado Statutes, providing that 
légal ownership shall be adjudged where ail taxes legally assessed 
shall be paid for seven successive years under claim of title made 
in good faith, we think the court below was clearly right in holding 
that this is an affirmative défense which it is the duty of défendants to 
set up and establish, and that such a défense would not justify a 
dismissal upon motion. 

Appellants contend that the five-year limitation provided by sec- 
tion 4073 has no application, because this section, as construed by 
the courts of last resort in Colorado, has no référence to and imposes 
no limitation upon actions affecting realty only. Défendants insist 
that, although the bill is entitled as one to quiet tide, nevertheless 
it is, in efïect, one to establish a trustecship on the part of the défend- 
ants ; that section 4073, by its express terms, has application to such 
actions ; and that the holding in Colorado is not to the contrary. 
This was the view to which the trial court inclined, and an examina- 
tion of the cases cited persuades us that this view involves a question 
of interest and substance. Harding v. liurris, 52 Colo. 132, 119 Pac. 
1063; Munson v. Marks, 52 Colo. 553, 124 Pac. 187; Munson v. 
Keim, 53 Colo. 576, 127 Pac. 1026; Empire R. & C. Co. v. Zehr, 54 
Colo. 185, 129 Pac. 828; Rowe v. Mulvane, 25 Colo. App. 502, 139 
Pac. 1041-1044. Nevertheless it is conceded that in the application of 
the doctrine of lâches the settled rule is that fédéral courts of equity 
are not bound by, but that they usually act or refuse to act in analogy 
to, statutes of limitation relating to actions at law of like character. 
Kehey v. Boettcher et al., 85 Fed. 55, 29 C. C. A. 14; Redd v. Brun, 
84 C. C. A. 638, 157 Fed. 190. We prêter not to base a décision upon 
the construction of a state statute of limitation, uniess the applica- 
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tion of its terms and provisions is clear and practically unmistak- 
able. It is necessary to corisider, therefore, whether the delay of 
complainants in bringing thèse actions is such inexcusable lâches as 
to bar relief. 

[2,3] Generally speaking, courts of equity, acting on their own in- 
hérent doctrine of discouraging, for the peace of society, antiquated 
demands, refuse to interfère in attempts to establish a stale trust, ex- 
cept where the trust is clearly established and the facts bave been f raud- 
ulently and successfully concealed by the trustée from the knowledge 
of the cestui que trust. Badger v. Badger, 2 Wall. 87, 17 L. Ed. 836. 
There is no sufficient, if indeed any, substantial allégation of fraud in 
the bills. Complainants allège that they had no knowledge of the 
rights hère asserted until in June, 1913. But ignorance which is the 
effect of inexcusable négligence is no excuse for lâches, and knowl- 
edge of facts and circumstances which would put a person of ordi- 
nary prudence and diligence on inquiry is, in the eyes of the law, 
équivalent to a knowledge of. ail the facts which a reasonabl}' diligent 
inquiry would disclose. Swift v. Smith, 25 C. C. A. 154, 79 Fed. 
709-713. It is not denied that complainants knew that an adminis- 
trator was appointed in the probate court of Phelps county. They 
knew also of the appointment of their guardian and curator. The 
bill avers : 

"That if the suardian said anythlng to her [Nellie] with référence to what 
he was doing, she has no recollection of hls having done so. and would not hâve 
compreliended what he moant if he had spokeu to her about it." 

But, as was said in Swift v. Smith supra: 

"She was not the vietim of any actual fraud or of any concealment. Ail the 
facts on which she now relies for relief were sprend upon tlie records of the 
probate court, * * * open and ready for her inspection." 

AU the complainants had many years, after they became of âge, 
to inspect thèse records. The proceeding of administration is in the 
nature of a proceeding in rem, and in a sensé thèse complainants were 
parties thereto. 

"The possession of the nieans of knowledge is équivalent to knowledge it- 
self. A party who has the opportunity of knowing the facts of which he com- 
plains cannot avait himself of his inactivity, and thus escape the imputation 
of lâches. The grounds of attack against the validity of the orders of sale 
and the executor's deeds were matters of record." Willianison v. Beardsley, 69 
C. C. A. 615, 618, 137 Fed. 467, 470. 

In that case, as in Swift v. Smith, supra, this court has held that 
parties to proceedings of this nature in probate courts are parties 
thereto, and are bound by a knowledge of what such records dis- 
close. While the lapse of tirne alone ordinarily is not sufficient to 
constitute a défense, nevertheless courts take into considération not 
only that the peace of society requires the discouragement of anti- 
quated and stale demands, but also the situation of the parties which 
renders the prosecution of such suits ineciuitable. Such a situation 
is discussed by the Suprême Court in Patterson v, Hevvitt, 195 U. S. 
309, 25 Sup. Ct. 35, 49 L. Ed. 214, wherein it is said: 
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"While it is true the court might impose upon the appellants the payment of 
their proportionate share of labor and expenses as a candltion of relief, it 
could not compensate the défendants for the risk assumed hy thein that their 
exertions would corne to naught. There is no class of property more subject 
to sudden and violent fluctuations of value than mining lands. A location 
which to-day may hâve no salable value may in a month become worth 
* * * millions. Years may be spent in working such property apparently 
to no purpose, when suddenly a nuiss of rieh ore may be discovered, from 
which an immense fortune is realized. TJnder such circumstances, persons 
having claims to such property are bound to the utmost diligence in enforc- 
ing them, and there is no class of cases in v^'hich the doctrine of laclies bas 
been more releutlessly enforced." 

At the lime thèse claims were sold under orders of the probate 
court they consisted of little more than mère locations. The interest 
of Brene was attempted to be purchased for what may well hâve been 
considered a fair price at that time. Since then, it would appear 
from the bill that the properties hâve been developed with ail the ex- 
pense, exertion, and risk incidental to mining enterprises. That ulti- 
mate success may hâve been achieved and large returns realized can- 
not alter the situation. The complainants, charged with knowledge 
of what transpired in connection with the administration of the es- 
tate of their deceased father, as disclosed by the public records of 
the county in which he died, and in which they arrived at years of 
discrétion, hâve since allowed long years to pass without seeking to 
ascertain or pursue any rights or remédies which might hâve been 
theirs if seasonably invoked. We think the trial court properly ruled 
that they are barred by their lâches in this regard. 

It results that the dccree dismissing the bills should be affirmed; and 
it is accordingly so ordered. 



LOVE et al. v. XORTII AMERICAN CO. et al. 

(Circuit Court of Ai)peals, Eighth Circuit. Uecember 4, 1915.) 

No. 4-101. 

1. KiocEiVEiiS <S3=ir>S — Claims — Piuohity. 

A state Corporation ('onuuission prescribed certain railroad freight 
raies, and tbo railroad compuny appealed to the Suprême Court, glving a 
supersedeas bond conditioned for the refund to the Corporation Commis- 
sion for the parties entitled thereto of ail charges collected pending the 
appea], in exccss of those authorizcd by the décision of the Suprême Court, 
ïhe Suprême Court on Uecember 5, 1912, decided the appeals, and pre- 
scribed rates lower than those collected by the railroad company. There- 
after au unsetured créditer flled a bill against the railroad company, in 
which receivers were appointed within six months after the décision of 
the appeals. In Jlay, 1914, mortgage trustées eommenced proceedings 
for the appointmeut of receivers, whieh were Consolidated with the créd- 
ite r's suit. Subséquent to the collection of the excess charges, and down 
to the appointmeut of the receivers, there was in the company's treasury 
at ail times an amount in excess of the excess charges so collected. 
From a time prior to the Corporation Commission's drders the gross re- 
ceipts had been in excess of the actual operating expenses, and during 
such period there had been paid, Iwth before and after the appointaient 
of the receivei's, amounts in excess of such charges by way of interest 

^i:::5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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on the mortgage indebtedness, and during the recelvershîp sums largely 
in excess of such excess freight charges had been expended for better- 
ments and improvemeiits. Held, that the shlppers' claiuis for the refund 
of such excess charges were entitled to paymeut as preferred claims, as 
agalnst the claims of bondholders and other gênerai credltors, and it 
was immaterial that the claims were not presented by the shlppers, but 
by the Commission and by the surety on the supersedeas bond, who liad 
pald to the Commission a part of the amount coUected, as the sums col- 
lected belonged to the shlppers, and It would be presumed that they were 
a part of the money lu the eompany's treasury which passed to the re- 
ceivers, and having been paid to the bondholders or for the bettermeut 
of the property, a court of equity woiild direct the restoration of such 
sums. 

[Ed. Note. — For other cases, see Eecelvers, Cent. Dig. §§ 301-306; Dec. 
Dig. ©=158.] 

2. Eeceivers <S=3l58 — Claims — Priobity. 

Such daims were also entitled to paynient as preferred daims, on the 
ground that the duty of the railroad company to restore its excessive ex- 
actions was a duty owing, not ouly to the shlppers, but to the state, whose 
orders had been supersedod, and such a public duty wlU be carefully safe- 
guarded by a court of e(iuity which has taken over the business of a public 
carrier by means of a recelvershîp. 

[Ed. Note. — For other cases, see Eecelvers, Cent. Dig. §§ 301-306; Dec. 
Dig. ®=5l58.] 

3. Eeceivers <g=3l58 — Claims — I'kioeity. 

Sucli claims were also entitled to prefereutlal payment under the rule 
giviug préférence over bondholders secured by a prior mortgage to claims 
incurred for the current expenses of the ordlnary opération of the mort- 
gagor's property In the usual course of business of the mortgagor, wlth- 
in a limited tlme, usually not exceedlug six montiis anterior to the ap- 
polutuient of the receiver. 

[Ed. Note. — For other cases, see Eecelvers, Cent. Dig. §§ 301-306 ; Dec. 
Dig. ©=>lôS.] 

4. SuiiROGATIOK (©=^7 — PaYMENTS lîY SURBTIES OS BOND ClAIMS PkIOBITY. 

The rule that, when a surety company signs a bond for an independ- 
ent considération, it will not be subrogated, if subrogation will préjudice 
the rights of persons having ludependent equlties, had no application, as 
it will not be applled as agaiust creditors on whose behalf the bond is 
glveu, and the bondholders of the railroad company had no equity su- 
perlor to that of the surety on the supersedeas bond. 

[Kd. Note. — For other cases, see Subrogation, Cent. Dig. §§ 17, 18, 21- 
20, 5S, 77, 83, 92; Dec. Dig. <S=57.] 

Appeal from the District Court of the United States for the East- 
ern District of Missouri ; Walter H. Sanborn, Judge. 

Suit by the North American Company against the St. Louis & San 
Francisco Railroad Company, in which a receiver of the railroad com- 
pany was appointed, and in which J. E. Love and others, constituting 
the Corporation Commission of the state of Oklahoma, and the United 
States Fidelity & Guaranty Company intervened. From a judgment 
allowing the claims of the interveners, but denying them a préférence, 
the interveners appeal. Reversed and remanded, with instructions. 

C. B. Ames, of Oklahoma City, 0kl. (John M. Wood, of St. Louis, 
Mo., and Ames, Chambers, Lowe & Richardson, of Oklahoma City, 
Okl., on the brief), for appellants. 

Ê:=jFor other cases see same topic & KBY-NUMBBE in ail Key-Numbered Digests & Indexes 
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Edward T. Miller, of St. Louis, Mo. (William F. Evans, of St. 
Louis, Mo., on the brief), for appellees. 

Nagel & Kirby, of St. Louis, Mo. (Wliite & Case, of New York 
City, Charles Nagel, of St. Louis, Mo., and Roberts Walker and Perley 
H. Noyés, both of New York City, of counsel), for mortgage trustées. 

Before CARLAND, Circuit Judge. and AMIDON and VAN VAL- 
KENBURGH, District Judges. 

CARLAND, Circuit Judge. This is a pétition in intervention filed 
June 14, 1914, wherein the Corporation Commission of the state of 
Oklahoma and the United States Fidelity & Guaranty Company pray 
that the sum of $88,751.86 be declared to be entitled to preferential 
payment as against the claims of the bondholders and other gênerai 
creditors of the St. Louis & San Francisco Railroad Company, here- 
after called the Frisco Company. The claims of interveners were al- 
lowed by the District Court, but denied a préférence. 

The facts conditioning the preferential character of the claims are 
as follows: On July 3, 7, and 31, 1911, and on September 14, 1911, the 
Corporation Commission of Oklahoma made five separate orders in 
cases pending before it, wherein the Frisco Company was a party, pre- 
scribing certain rates for the transportation of freight. The Frisco 
Company appealed from said orders to the Suprême Court of Okla- 
homa. The orders were superseded by the giving of a supersedeas 
bond in each case signed by the Frisco Company as principal and by 
the Fidelity & Guaranty Company as surety. The condition of the 
bond in each case was as follows: 

"Xow, therefore, If the sald St Louis & San Francisco Railroad Company 
sliall refund to the Corporation Commission of the state of Oklahoma, for the 
parties entitled thereto, air charges whieh said company may coUect or re- 
ceive, pending said appeal, in excess of those fixed or authorized by the final 
décision of the Suprême Court of the state of Oklahoma on appeal, * • • 
then this obligation shall become null and void ; otherwise, to remain in full 
force and efifect" 

The Suprême Court decided the appeals December 5, 1912 (35 0kl. 
214, 128 Pac. 900; 35 Okl. 220, 128 Pac. 903; 35 0kl. 224, 128 Pac. 
904; 35 Okl. 229, 128 Pac. 907; 35 Okl. 233, 128 Pac. 908), and the 
rates prescribed by the Suprême Court were made effective as of 
the original date of the orders appealed from. The rates prescribed 
by the Suprême Court were higher than the Corporation Commission 
rates, but lower than the regular rates prescribed and ccJlected by the 
Frisco Company. It thus happened that there became due to the par- 
ties entitled thereto, namely, the shippers of freight, from the Frisco 
Company, $88,751.86 as excessive charges for the transportation of 
freight. This is the demand which the interveners ask to hâve al- 
lowed as a préférence. 

The Fidelity & Guaranty CcMtnpany paid $12,124.51 of this amount 
to the Corporation Commission for the benefit of the parties entitled. 
The Fidelity & Guaranty Company on July 23, 1908, entered into a 
contract wrâi the Frisco Company, whereby it agreed to sign ail bonds 
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or instruments which the Frisco Company should désire to exécute 
for a certain considération specified in the contract, and it is conceded 
that the Frisco Company paid the surety company the sum of $580 
for signing the supersedeas bonds in question. 

On May 27, 1913, on a bill filed by the North American Company, 
an unsecured creditor of the Frisco Company, receivers were appointed 
for said company. On May 27, 1914, the Bankers' Trust Company 
and Neill A. McMillan, trustées under the gênerai lien mcjrtgage of 
the Frisco Company, commenced proceedings in which the appointment 
of receivers was prayed for, and this suit so commenced by the trus- 
tées was afterwards, on the 22d day of June, 1914, Consolidated with 
the suit brought by the unsecured creditor on the 27th day of May, 
1913. It thus appears that the bondholders took no proceedings to 
impound the revenue of the Frisco Company until May 22, 1914. 
The claims of the shippers arose at the time the Suprême Court of 
Oklahoma decided the appeals, namely, December S, 1912, which was 
within six months from the date on which the receivers were appoint- 
ed. Subséquent to the collection of said excess charges by the Frisco 
Company there was at ail times in its treasury, down to the date of 
the appointment of the receivers, an amount of money equal to or in 
excess of the aggregate of the sums so collected. The gross receipts 
of the Frisco Company during the period from July 1, 1911, to May 
27, 1913, were in excess of its actual operating expenses, and since 
the appointment of the receivers the gross receipts hâve continuously 
been in excess of its actual operating expenses. During the period 
from July 1, 1911, to May 27, 1913, the Frisco Company paid large 
sums in excess of the excess charges so collected by way of interest 
on its mortgaged indebtedness, and during the period of the receiver- 
ship the receivers hâve expended for betterments and improvements 
sums in excess of $1,000,000 as well as sums in excess of said excess 
charges by way of interest on défendants' bonded indebtedness. 

When the receivers were appointed, they received from the Frisco 
Company, as shown by their first bimonthly report, over $600,000 in 
cash. It also appears that, eHminating ail items except current receipts 
and current expenses, the earninsrs and operating expenses of the Fris- 
co Company, from May 27, 1913, to April 30, 1914 (ail prior to any 
action by the bondholders), were as foUows : 

Earnings $48,.380,219.06 

Operating expeiises 35,44!),300.17 

Leaving a balance of earnings 

over operating expenses of $12,930,858.89 

[1] The question now might be properly asked, to whom do the ex- 
cessive charges received by the Frisco Company for the transportation 
of freight belong? They certainly do not belong to the gênerai credi- 
tors of the Frisco Company, nor to the bondholders, nor the Frisco 
' Company itself . Without question they belong to the shippers. We 
must not be deceived as to the true status of this claim, nor allow the 
bond, or the fact that the claim is presented by the Corporation Com- 
mission, to blind us to the fact that the claim is one due to the shippers 
for excessive charges paid by them to the PVisco Company for trans- 
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portation of freiglit. The shippers not only paid the lawful charge, 
but they did more. They paid an excessive charge. That payment 
was an illégal exaction, and, as against the railroad company, and vol- 
unteers, like the receivers, the money belonged to the shippers after 
the payment the same as before. It will be presumed that it was a part 
of the money in the treasury of the company which passed to the re- 
ceivers. That money came into the hands of a court of equity. What 
ought such a court to hâve clone with it? Surely it could do nothing 
but direct that it be returned to the shippers to whom it belonged, It 
having been paid to the bondholders. or for permanent betterment of 
the property for their benefit through the agency of a court of equity, 
that court, as a court of conscience, can do no less than direct its res- 
toration. 

[2] There is another aspect in which petitioners' equity appears 
equally strong. The railroad company got this money into its treasury 
by superseding rates that were fixed by authority of the state. When 
those rates were sustained, the carrier was bound to restore its ex- 
cessive exactions. This was a duty not only to the shippers. It was 
a public duty owing to the state whose orders had been superseded. It 
is a duty which this court and the Suprême Court hâve always been 
scrupulously careful to safegard when superseding rates pending judi- 
cial inquiry as to their validity. It is a duty which a court of equity, 
that has taken over the business of a public carrier by means of a re- 
ceivership, ought to be equally careful to enforce. 

[3] Petitioners' claim also comes within the rule which underlies 
the right to a preferential payment. Freight rates are the lifeblood of 
railroad opération. It will not be contradicted that, if there were no 
freight rates paid in the United States, not a wheel would turn on any 
road. What does the law say in regard to the allowance of préfér- 
ences? We accept the law as established by the Suprême Court of the 
United States, and by this court, as f ollows : 

The class of claims which under the décisions of the Suprême Court 
may lawfully receive an équitable préférence in payment out of the 
income or out of the corpus of the property of a mortgaged railroad 
over the bondholders secured by a prior mortgage is limited to claims 
incurred for the current expenses of the ordinary opération of the 
mortgaged property in the usual course of the business of the mort- 
gagor. The test of the preferential equity of a claim is its considéra- 
tion. If its considération was a current expense of the ordinary opéra- 
tion of the property of the mortgagor incurred in the usual course of 
its business, for labor, supplies, and like things, necessary for the 
opération of the railroad, within a limited time, usually not exceeding 
six months anterior to the appointment of the receiver, the claim may 
be preferred in payment, otherwise it may not be. Illinois Trust '& 
Savings Bank v. Doud, 105 Fed. 123, 124, 129, 44 C. C. A, 389, 390, 
395, 52 L. R. A. 481 ; Rodger Ballast Car Co. v. Omaha, K. C. & E. 
R. Ce, 154 Fed. 629, 632, 83 C. C. A. 403, 406; Blair v. R. R. Co. (C. 
C.) 23 Fed. 523 ; Whiteley v. Central Trust Co., 76 Fed. 74, 75, 77, 
22 C. C. A. 67, 34 L. R. A. 303 ; Gay v. Hudson River Electric Power 
Co. (C. C.) 182 Fed. 904, 907, 909 ; Pennsylvania Steel Co. v. New 
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York City R. Co. (C. C.) 165 Fed. 485 ; l^armers' Loan & Trust Co. v. 
Northern Pacific R. R. Co. (C. C.) 68 Fed. 36, 41, 42; Fordyce v. 
Omaha City & E. Rv. Co. (C. C.) 145 Fed. 544, 556, 557; Chicago & 

A. R. Co. V. U. S. & Mex. Trust Co., 225 Fed. 940, C. C. A. ; 

''Martin Métal Mfg. Co. v. Same, 225 Fed. 961, C. C. A. . 

We think that what has been heretofore said establishes that the 
claim of the shippers is a claim incurred "for the current expenses of 
the ordinary opération of the railroad in the usual course of business 
of the road." On principle it cannot be distinguished from payments 
to sureties who liave signed bonds to stay the exécution of judgments 
and claims for holders of unused tickets for refunds, and many other 
like charges which are habitually allowed, and hâve been allowed in 
the receivership of the Frisco Company. 

[4] We are aware that, when a surety company signs a bond for 
an indépendant considération, it will not be subrogated, when subroga- 
tion would préjudice the rights of persons having independent equi- 
ties. That is not the case hère. The principle stated, however, in our 
judgment, ought never to be applied as against the creditors on whosc 
behalf the bond is given. The bondholders of the Frisco Company 
hâve no equity that is superior to that of the surety company. 

The judgment appealed from is therefore reversed, and the cause re- 
manded to the District Court, with instructions to allow the claim of 
the FideHty & Guaranty Company, in the sum of $12,124.51, with lé- 
gal interest from the date that the surety company paid the same, and 
aiso to allow the claim of the Corporation Commission, for the benefit 
of the people entitled thereto, in the sum of $76,627.35, with légal in- 
terest from Dccember 5, 1912, as preferred claims, as against the 
claims of the bondliolders and other gênerai creditors of the Frisco 
road. 



PRESS riIB. co. V. GILLETTE. 
(Circuit Court of Appcals, Second Circuit. December 11, 1915.) 

No. 70. 

1. LlHEL AND SlANDEE (g=3]2,'> — QlIESTlONS FOE ,TUEY — PRIVILEGE. 

Plaiutiff, a former aruiy o/Iicer, wlio bad resigned and .irone into pri- 
^■ate business», but liad applied for retustateuieut, joined witli otlier Amer- 
icans residing in Mexico lu a ineuiorial to tlie Président, reviewing: con- 
ditions in Mexico, nialîlnj,' a savage nttack on Madero, and violeutly 
criticizing tlie poiicy of tlie adnûnistration of this country in deaUng 
witli Mexico .since lluerta's adveut. lie al.so addressed otlier communica- 
tions to tlie l'resident and Secretary of State, in wliicli bis bitter oppo- 
sition to sucb poiicy was expressed iiiost vehemently. Defendaut's news- 
paper, in commenting ou tlie mémorial, referred to its signers as a "troop 
of Benedict Arnolds." The court cliarged, and defendaut's counsel 
agréed, tbat tbis meant that tlieir coiiduct was traltorous and treason- 
able. Hcld, tbat wbetber tbis transcended tbe limits of fair criticism 
was a question for tbe jury, and tlie déniai of defendant's motion for a 
directed verdict was not error, especially as it cannot be beld that criti- 
cism of the poiicy and coiiduct of the administration in tirae of peace, 

<g=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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though severe, bitter, and véhément, Is traitorous and treasonable, even 
wheu indulged in by a former, army officer, who is asking relnstatement. 
[Ed. Note. — For otber cases, see Libel and Slander, Cent Dig. §§ 35ô- 
364 ; Dec. Dig. ®=»123.] 

2. Libel and Slandeb ®=>50% — ^Privilège — ^Test. 

In determining whether an alleged libelous article Is prlvileged, aa 
constituting fair and reasonable comment, its relevancy to the subject 
commented on Is not the sole test; there being also a question as to 
whether it goes beyond reasonable limits. 

[Ed. Note. — For other cases, see Libel and Slander, Dec. Dig. <g=»50%.] 

8. Libel and Slandeb <g=3l23 — Questions fob Juby — Privilège. 

Whether the limits of fair criticism hâve been transcended by an al- 
leged libelous article may sometimes be a question of law, but ordinarily 
is one of fact for the jury. 

[Ed. Note. — For other cases, see Libel and Slander, Cent Dig. §§ 356- 
364; Dec. Dig. <S=3l23.] 

4. Libel and Slander ®=>128— Eeview — Amount oi' Damages. 

In an action for libel, the findlng of the jury as to the amount of corn- 
pensatory damages cannot be disturbed by the Circuit Court of Appeals. 

[Ed. Note. — For other cases, see Libel and Slander, Cent Dig. §§ 380- 
385; Dec. Dig. <@=128.] 

In Error to the District Court of the United States for the South- 
ern District of New^ York. 

Action by Cassius E. Gillette against the Press Publishing Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

This cause cornes hère upon writ of error to review a judgment of 
the District Court, Southern District of New York, against plaintiff 
in error, who was défendant below. The action was for libel against 
the corporation which publishes the New York World; the jury was 
instructed that there was no proof of actual malice, and that they 
could award only compensatory damages, if any. Their verdict was 
for $20,000. The publication complained of reads as f oUows : 

"A Score of Benedlct Amolds. 

"To a score of Americans in Mexico we are indebied for a public admission 
that the late Président Madero was lynched and that his death waa necessary 
to the salvation of the country. Thèse Americans are for the most part conces- 
sionarles or représentatives of Big Business, but they are led, we are sorry to 
say, by a retired officer of the United States Army (meaning plaintiff). 

"Offensive as this shameful confession may be to the conspirators who mur- 
dered Madero and denied it, what shall be said of the impudence that In their 
behalf instructs the government at Washington to recognize Huerta ; that at- 
tributes the attitude of Président Wilson to Personal préjudice; that pro- 
nounces Mexicans unflt for self -government ; that proclaims the lie that we 
give no native a vote in tbe Philippines; and that compares despotic rule 
south of the Kio Grande with conditions in the District of Columbia, where 
the franchise is withheld? 

"This mémorial bas been presented to General Huerta, but it is also to be 
transmltted to Washington. It is the most significant document that the 
Mexican situation bas yet produeed. It proves that great American business 
interests in Mexico are murderous, as well as tyrannical and treasonable. It 
shows, furthermore, the sort of advice on which the usurper Huerta bas been 
acting. 

"What p?inishment is adéquate for such a troop of Benedict Amolds? Is 
there a crime that our commercial greed wiU not condone? Is there an affront 

^csVoT other cases see same topic & KBY-NUMBER tn ail Key-Numbsred Dlgests ft Indexes 
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to t±ie American name and the American govemment that our adventurers in 
foreign lands will not perpetrate In the ho-pe ot gain?" 

In the same issue of the paper there was an article in the news col- 
umns, which, so far as presently pertinent, reads as f ollows : 
"21 Americans Laud Huerta ; Score U. S. Policy In Mexico. 

"Group in Mexico City, Headed by Major C. C. Gillette, Retired, Says Peons 
are Unfit to Vote and Asks Postponement of Election. 

"Mexico City, Oct. 10 — Provisional Président Huerta today listened to the 
reading of a remarltable document presented to him for his approval by a 
group of Americans who dlsapprove of Président Wilson's Mexican policy and 
seek to Impress Washington with that fact. • » * 

"The pecullar feature of the pétition Is that it was drafted, In main, by 
Major Cassius C. GUlette, U. S. A., retired, vvhose signature also heads the 
list of signers. 

"Gillette, who several years ago reslgned from the army to accept a job as 
engineer in charge of filtration plant construction in Philadelphia, recently ha» 
Deen promoting mining ventures in Mexico. Despite his retirement, he stlll Is 
subjeet to discipline by the War Department. Curiosity is expressed hère as to 
how the Secretary of War will regard Gillette's brusque criticlsm of Président 
Wilson, his commander in cblef. * ♦ ♦ " 

There was no claim to recover damages on account of this news ar- 
ticle. 

Howard Taylor, of New York City, for plaintifï in error. 
Arthur C. Palmer, of New York City (John Ingle, Jr., of New York 
City, of counsel), for défendant in errer. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). At 
the end of the case defendant's counsel moved for a direction of a 
verdict upon the ground that the défense of privilège had been made 
out as a matter of law, and reserved exception to the court's refusai 
to do so. There were other errors assigned to portions of the charge 
and to admission or exclusion of testimony. The main proposition 
contended for by défendant is that the facts set forth in the editorial 
were proved, and that the comment was fair and reasonable, and 
therefore privileged. 

The facts set forth in the editorial, as enumerated in defendant's 
brief , are thèse : 

1. That a score of Americans In Mexico, of whom plaintlfE was one, had 
admitted that the late Président Madero was lynched, and had expressed the 
sentiment that his death was necessary to the salvation of the country. 

2. That thèse Americans were for the most part concesslonaries or repré- 
sentatives of Big Business. 

3. That they were led by a retired officer of the United States Army. 

4. That the Americans (includlng plaintlff) were undertaking to Instruct 
the government at Washington to recognize Huerta. 

5. That they attribute the attitude of Président Wilson to Personal préju- 
dice. 

6. That they pronounced >Iexlcans unflt for self-government. 

7. That they untruthfuUy asserted that the United States gives no native 
a vote In the Philippines. 

8. That they compared despotic rule south of the Rio Grande with conditions 
in the District of Oolumbla, where the franchise is withheld. 
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9. That the mémorial of the score of Americans (Ineluding plaintiff) had 
lieen presented to General Huerta and also had been (or was about to be) 
transmitted to Washington. 

It is conceded that the plaintiff was not a retired officer of the Unit- 
ed States Army, that he had been an officer thereof, that he had re- 
signed and gone into private business prior to the occurrences ref erred 
to, and that he had appUed for reinstatement in the Army. The testi- 
mony relied on to prove the facts above enumerated consists mainly 
of several articles, pétitions, protests, letters, etc., written by, or at 
least signed by, the plaintiff. The principal one of thèse is a mémorial 
to the Président of the United States, dated September 27. 1913, and 
signed by plaintiff and some 20 other American citizens, who state 
that they hâve resided in Mexico severally for periods ranging; from 
6 to 35 years. It sets forth early conditions in Mexico and briefly re- 
cites its history down to the advent of Diaz. It reviews Diaz's long 
administration, and the social, political, and economical condition of 
Mexico at the date of the mémorial. How accurate this part of the 
mémorial may be we do not know; similar statements hâve been 
publicly made before and since by persons who had been in Mexico 
for a longer or shorter time. There is also a savage attack on Madero ; 
whether justifîed or not the record does not disclose. It ends with 
the suggestion that it was a good thing for Mexico that he was put 
out of the way. The rest of the document is a violent criticism of 
the policy of the présent administration of this country in dealing with 
Mexico since Huerta's advent. 

Without going further into any of this literature, it may be assumed 
for the purposes of this appeal that, with the exception of the state- 
ment that plaintiff was an officer on the retired list of the Army, the 
"facts" enumerated on defendant's brief were proved. 

[1,2] The facts being proved, defendant's counsel contends that the 
comment on them was privileged, because it was fair and reasonable. 
"Fair and reasonable" comment, as he defines it, is comment which 
is "relevant, germane, and relates to the subject in hand." In sub- 
stance, this is a contention that relevancy is the sole test to be applied. 
We do not understand this to be the law ; there still remains the ques- 
tion whether "the comment went beyond reasonable limits." Gandia 
y. PettingiU, 222 U. S. 452, 32 Sup. Ct. 127, 56 h. Ed. 267. But, even 
if relevancy were the only test to be applied, the défendant in this 
case would be no better ofï. Surely no one would contend that, when 
the facts showed that a person had been caught passing counterfeit 
50-cent pièces, it would be relevant to refer to the occurrence as the 
"Discovery of Another Jack the Ripper." 

We may take a single phrase from the editorial, which, referring 
to the mémorial that was the subject of comment, and to the plaintiff 
and others who signed it, said: "What punishment is adéquate for 
such a troop of Benedict Arnolds?" W^e assent to the proposition 
that this phrase cannot be construed to imply a statement that the 
troop of signers had offered to sell a fortified post of the United 
States to the commander of an enemy army for money and other val- 
uable considérations. The trial judge held that the phrase "charac- 
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terized plaintiff's conduct as traitorous and treasonable, because tliat 
is what Benedict /Arnold means." With this part of the charge de- 
fendant's counsel says "we quite agrée," and that construction may be 
accepted hère. 

Besides the mémorial, other communications from plaintiff to the 
Président and to the Secretary of State were put in évidence. Mani- 
festly he vvas bitterly opposed to the Mexican poHcy of the adminis- 
tration and expressed his opposition most vehemently. Apparently 
neither plaintiff nor the author of the editorial hâve modeled their 
style in accordance with the suggestions contained in Whipple's inter- 
esting essay on the "Economy of Invective." We hâve carefully read 
the mémorial and ail the other documents, also the testimony of plain- 
tiff, direct and cross, and fail to fînd anyvi'here in them any statements 
which are "traitorous and treasonable." It would involve the pre- 
scribing of a novel rule of conduct in this country to hold that, in 
tinie of peace, criticism of the policy and conduct of an administra- 
tion, even though severe, bitter, and véhément, is "traitorous and trea- 
sonable." The doctrine of lèse majesté, as distinguished from treason 
as defined in the Constitution, has no place in our political System. 

We do not perceive how the circumstance that plaintiff was once 
an officer of the Army, who, before his deliverances hère in évidence, 
resigned and engaged in private business, changes the situation, nor 
the further circumstance that he had asked to be reinstated in the 
army. While he is a private citizen there seems to be no good reason 
why he should not be treated as such. 

[3] The question whether the limits of fair criticism bave been 
transcended may sometimes be a question of law, but ordinarily it is 
a question of fact for the jury, and it seems to us it was one for the 
jury in this case. The charge to the jury was exceedingly well stated 
and involved no error prejudicial to défendant. Indeed, although a 
fevv of the assignments of error refer to it, defendant's counsel frankly 
admits that it was fair and impartial. The only fault he finds with it 
is that it should hâve ended with a direction to find for the défendant, 
which he asserts was its "logical conclusion." That proposition has 
been disposed of supra. 

[4] We do not think it necessary to refer to the few alleged errors 
in admission or rejection of testimony; they seem to us unimportant. 
The finding of the jury as to the amount of damages caimot be dis- 
turbed by this court. 

The judgment is affirmed. 
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HOGG V. MAXWELL et al. 
(Circuit Court of Appeals, Second Circuit. December 14, 1915.) 

No. 21. 

Pehpetuities (S=>4 — Suspension of Absolute Ownership — Trusts. 

A testator in the fifth clause of liis will gave lils residuary estate to a 
trust coiiipany, in trust to invest and kee]j it invested, pay the income to 
hls wldow and daughters duriug the widow's lifetime, and upon her 
deatli or remarriage to dlvide it into as uiany equal shares as there 
might be daughters llving and issue of daughters dead, and thereafter 
pay the income of the share of each daughter to her. The seventh clause 
appointed executors, and authorlzed and enipowered them to lease or sell 
ail or any portion of the real estate of which he might die seised as should 
seem best in their discrétion, and exécute and deliver good and sufficient 
leases and conveyances, to retain any securities and investments, and turn 
over ail or any part thereof to the trustée, and empowered the trustée 
to accept and hold any such securities and investments, and apportion 
them aniong the différent trust funds. It further directed that certain 
securities should not be disposed of by the executors or the trustée during 
the lifetime of the wife wlthout the consent of the surviving children, or 
after her deatli or remarriage by the trustées without the consent of the 
beneficiary of the fund to which they might be apportioned. It further 
authorized and empowered the executors and trustée to invest the moneys 
of the estate in certain railroad bonds and stocks. The statutes of New 
York provide that the absolute ownership of Personal property shall not 
be suspeuded by any limitation or condition for longer than during two 
lives in being at the death of the testator. Held that, while the words 
"executors and trustées" repeatedly ap];eared in conjunction, it was not 
intended to give the executors any other or différent status from what 
they would hâve as executors merely, and the will did not violate the 
statute, as statutes against perpetuities do not overthrow testamentary 
provisions because of the time elapsing during the neeessary administra- 
tive work preliminary to the distribution of the estate among legatees. 

[Ed. Note. — For other cases, see Perpetuities, Cent. Dig. §§ 4-44 ; Dec. 
Dig. <S=^4.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Bill b)^ Caroline F. Hogg against Lascelles C. Maxwell and others. 
Decree for défendants, and complainant appeals. Affirmed. 

The suit is brought by the widow of Charles B. Hogg, a résident 
of New York state, to procure a construction of his will. The plaintifif 
contends that a certain trust created by the fifth clause of said will and 
the remainders limited upon it are void under the statutes of the state 
of New York against perpetuities. 

The following is the opinion of Evans, District Judge, in the court 
below : 

The complainant insists that the fifth and seventh clauses of the will of 
her late husband, Charles B. Hogg, are void under the statutes of New York 
against perpetuities and the suspension of the right of aliénation. It is not 
altogether easy to grasp the gi'ound of the argument in favor of complain- 
ant's contention, but it seems to be that the will makes it impossible for the 
vesting of certain estâtes, meant to be given the testator's grandchildren 
upon the death of the complainant and the testator's daughters, respectively, to 

iS=3For other cases see same topic &. KEY-NUMBEE In ail Key-Numbered Digesta & Indexes 
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lieeouie effective upon the death of two persons in heing at the tîme of the 
testator's deatli and tlie coming into possession by the United States Trust 
("ompany, as trustée, during wliic^h perlod notliing could conie to the grand- 
children or their respective mothers, and it is argued, therefore, that the 
bequests provlded for in the fiftli and seventh clauses of the will are not so 
made as to bocome effective upon the termluation of two llves in being, but 
upon some otlier Intervenlng contingency not embraced in the statutes. 

This contention is largely based upon the f act that the coming into possession 
by the trustée must be suspended and deiayed by t-he work of the executors, 
who are to adminlster the estate and reduce it to the condition in which it is 
required to be turned over to the trustée for the purposes provided by the wlll. 
Complainant's counsel has cited certain authorities, sueh as Matter of Wilcox, 
194 N. Y. 288, 87 N. E. 497, Underwood v. Curtis, 127 N. Y. 52.3, 28 N. E. 585, 
Morse V. Morse, 85 N. Y. 53, Smith v. Edwards, 88 N. Y. 92, and others of 
slmilar character ; but we hâve not been convlnced that tliey apply to or 
should eontrol the Case in hand. ïhe Législature must be presumed to hâve 
liad in contemplation the fact that inevitably there would in every case be 
retiulred more or less time to prépare an estate for distribution by the ascer- 
tainment and settlement of tlie testator's indebtedness, and it would seem 
very clear that the statutes under considération had référence to the terrrd- 
nation of certain possible long periods, and that in legislating against perpe- 
tuities the lawmaking power did not intend to overthrow testamentary provi- 
sions such as apimar hère upon the ground that at the heyinning it would take 
some mouths to do tlie necessary administrative work preliminary to the 
distribution of the estate among legatees. It nmst be supposed that this neces- 
sary status was not an evil to be remedied by législation. 

But no élaboration of our views seems to be at ail necessary as we are clear- 
ly of the opinion (1) that the assailed provisions of the will are not open to 
tlie objections nmde ; and (2) that tlie statutes relied upon do not admit of 
the interprétation we hâve been urged to adopt. Kor is it necessary to com- 
ment upon the défense of prior adjudication, for while it would seem very 
probable that the state courts, in considering the clauses of the will now agaln 
brought in contestation, hâve entertained views similar to those we hâve ex- 
pressed, nevertheless this case will be well decided if, independently of the 
(luestion of res adjudicata, our ruling that the flfth and seventh clauses of 
the will are valid be correct. 

It results that a decree must be entered disuiissing the bill, with costs. 

Wood, Cooke & Seitz, of New York City (William G. Cooke and 
Howard O. Wood, both of New York City, and Howard Chipp, of 
Kingston, N. Y., of counsel), for appellant. 

Stewart & Shearer and Henry W. Simpson, ail of New York City 
(William A. W. Stewart and George L. Shearer, both of New York 
City, of counsel), for appellees. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The nub of the case is well stated by 
Judge Evans, as follows ; 

"In legislating against paf'petuities the lawmaking power did not intend to 
overthrow testamentary provisions such as appear hère upon the ground 
that at the beginning it would take some months to do the necessary adminis- 
trative work preliminary tx) the distribution of the estate among legatees. It 
must be supposed that this necessary status was not an evil to be remedied by 
legislators." 

This is in accord with the views of the state courts expressed in a 
suit between the same parties to construe this same will. In that suit 
it was prayed that the trust attempted to be created by the fifth clause 
of the will and the remainders limited thereon be adjudged void. The 
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Suprême Court, Spécial Term, stated the contention of the plaintiff in 
that suit as being : 

"That the trusts created by the will are invalid beeause the estate does not 
vest In the trustée in possession immediately on the death of the testator but is 
postponed while it is being administered by the executors. The plaintiff also 
clainis that ail the contiugencies on the happenings of which the ultlmate 
estâtes in remainder vest, may happen while the property of the estate is in 
the hands of the executors, and the time allowed by law for the suspension of 
the power of aliénation may pass before the trust estate cornes into possession 
of the trustée." 

This is precisely the argument hère presented. The Spécial Term, 
the Appellate Division (151 App. Div. 514, 135 N. Y. Supp. 928, and 
151 App. Div. 885. 136 N. Y. Supp. 1137), and the Court of Appeals 
(206 N. Y. 743, 100 N. E. 1128) ail decided adversely to the plaintiff. 

The fifth clause is too long to quote ; it gives ail the residue of tes- 
tator's property, real and personal (after payment of certain spécifie 
legacies), to the United States Trust Company, in trust to invest and 
keep invested, to pay out of the income to the widow (until death or 
remarriage) $5,200 annually, to pay the balance of income annually in 
equal shares to testator's three daughters (with the usual provision for 
surviving children of deceased daughters) ; as to the principal of the 
trust fund, upon death or remarriage of the widow, to divide the same 
into as many equal shares as there may be daughters living and issue 
of daughters dead ; thereafter during the life of any then surviving 
daughter to pay the income of her share ta her, and at her death to 
pay over the principal to her issue surviving. There is the usual pro- 
vision to cover the case of a daughter dying vvithout issue. 

Plaintifi: concèdes that this is a perfectly valid clause, and that, if 
the seventh clause of the will had merely nominated and appointed 
executors, this suit would not hâve been brought. She seeks to sustain 
the bill on what seems to us a strained and unreasonable construction 
of this seventh clause. That clause reads as f ollows : 

"Seventh. I hereby nominate and appoint my sons-ln-law Lascelles C. 
Maxwell and Thomas T. Crafts, both of the borough of Brooklyn, city and 
state of New York, to be the executors of tliis wUl, ami I hereliy authorize and 
empower them and the survivor of them to lease or sell ail or any portion of 
the real estate of which I may die seised, at such times and lu such niauner as 
shall seein best in thelr discrétion, and to exécute and deliver good and suffi- 
(•lent leases and conveyanees therefor ; and I also authorize and empower my 
said executors to retain any securities or Investments in my possession at 
the time of my death and to turn over ail or any part of such investments to 
my sald trustée, and my said trustée to aecept and hold any such securities or 
investments and to apportion them amoug the trust funds heroinbefore created 
at the respective market i)rlces of such iuvestment when so turned over or 
apportioned ; and I f urther direct that the securities of the Standard OU 
Company which may be held by me at the time of my death shall not be dis- 
posed of by either my executors or my said trustée during the life of my above 
mentioned wife without the consent of ail my children surviving at the time 
and that after the division of my property upon the death or remarriage of 
my said wife, that noue of such Standard Oil Securities shall be disposed of 
by my trustées without tlie consent of the beneficiary of the fund to which 
the same may respectively be apportioned ; I f urther authorize and empower 
my said executors and my said trustée to invest the moneys of my estate 
which may eome into their hands in the flrst mortgage bonds and stocks of 
any railroad company ownlng or operating a railroad within the United States 
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of America which bas paie! its dividends of not less than fonr per eentum per 
annum upon its capital stock for not less than te«i consécutive years immedl- 
ately precediiig such investment, as well as iii the securities authorized by 
lavv." 

The statutes of New York provide that the absohite ownership of 
Personal property shall not be suspended by any Hmitation, or condi- 
tion for a longer period than during the continuance and until the 
termination of not more than two lives in being at the death of the 
testator. That is the period of suspension provicïed by the fifth clatise 
with its express trust. The theory of plaintiff is that the seventh clause 
créâtes another trust estate vested in the executors, which estate may 
possibly unlawfully postpone the taking efïect of the United States 
Trust Company's trust as well as the remainders limited to the issue 
of the daughters. 

The draughtsman would bave produced a more carefully articulated 
structure, if he had inserted twO' clauses (instead of the seventh single 
clause), one dealing with spécial powèrs or authorization to the ex- 
ecutors, the other dealing with spécial powers or authorization to the 
trustée. It is generally désirable to provide some such authorization 
as to sale or leasing, as to rétention of investments, as to distribution 
of designated investments, as to investment and reinvestment of money 
realized from sales. In this case it was the wish of the testator to give 
the same power and authority in thèse matters to the trustée that he 
gave to the executors, so the draughtsman imdertook to make pro- 
vision for both thèse grants of power in a single clause. In consé- 
quence the words "executors and trustées" repeatedly appear in con- 
jimction; but it seems to us perfectly manifest that there was no in- 
tention to give the executors any other or différent status from what 
they would bave as executors merely, on whom certain authority as to 
marshaling and investments was given, without the exercise of which 
administration would prove more burdensonie to the estate. 

We concur with Judge Evans in bis reasoning and conclusion. 

The decree is affirmée!, with costs. 



GEAND TRUNK RY. CO. v. UNITI5D STATES. 

(Circuit Court of Aijpeals. Seventli Circuit. October 5, 1915. Keliearing De- 

nied January 3, 1916.) 

Ko. 2166. 

1. Careiebs ©=537 — Confinement of Live Stock — Ijiabtlity for Penalties. 
Act Juiie 29, 1906, c. 3594, i 1, 31 Stat. 607 (Couip. St. 1913, § 8651), 
provides that no railroad, wliose road forms any part of a Une of road 
over which animais shall be conveyed from one state or territory into or 
througli auother state or territory, shall confine them for longer than 28 
consécutive liours without unloading tliem for rest, water, and feeding. A 
shipineut of horses from a point in Ontario, Canada, to a point in Kritish 
Golumbia, passing through Micliigan and Illinois en route, was eonflned In 
excess of 28 hours wliile being ti'ansported from a point in Michigan into 
and tlirough the state of Illinois to a point tlierein where the animais were 

(g::»For other cases see same topic & KBY-NUMBER lu ail Key-Numbered Digests & Indexes 
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unloaded. IJeld, that thls constltuted a violation of the statute, ttie point 
of origin of the sliipment and its final destination not being material. 

[Ed. Xote. — For otLer cases, see Carriers, Cent. DIg. §§ 95, 927; Dec. 
Dig. <£=aa7.] 

2. Pi^EADiNG <g=3375 — Confinement of Live Stock — Actions fob Penalties. 

Under Act June 29, 1006, prohlbiting tlie confinement of live stock in 
cars for more tJian 28 consécutive tiours without unloading, unless pre- 
vented by storm or by other accidentai or unavoidable causes, the exist- 
ence of storms or other unavoidable causes is a matter of défense, and in 
an action for the statutory penalty an allégation in the déclaration nega- 
tiving their existence was surplusage, not requiring to be proved. 

[Ed. Note. — For otlier cases, see Pleading, Cent. Dig, § 1224 ; Dec. Dig. 
<S=3375.] 

S. Pleading <©=63 — STATiriES — Exceptions and Pbovisos. 

Wliether or not an exception or provlso in a statute need be pleaded dé- 
pends xipon its separableness from the clause describing the offense — not 
separableness in locality, but in respect of its being a part of the défini- 
tion of the offense. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 10, 133; Dec. 
®=563.] 

i. Cariuers <S=>37 — Confinement op IiIve Stock — Liability fob Pekalties 

" WiLLFULLY. " 

Act June 29, 1906, provides that any railroad company whlch know- 
Ingly and "willfully" fails to coinply therewith shall for every such fail- 
ure be liable for a specified penalty. Held, that an evil inteut is not re- 
quired, aud it is a violation for défendant purposely or intentionally to 
fail to obey the statute, having knowledge of the facts. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 93, 927; Dec. 
Dig. <Sp^37.'] 

For other définitions, see Words and Phrases, First and Second Séries, 
Willfully.] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; Kenesaw M. Eandis, 
Judge. 

Action for statutory penalties by the United States against the 
Grand Trunk Railway Company. Judgment for the United States, 
and défendant brings error. Affirmed. 

The United States, défendant in error, brought this suit against plaintifE in 
error to recover a penalty for violation of the act of June 29, 1906 (TJ. S. 
Comp. Stat. 1901, Supp. 1911, p. 1341), commonly known as the Twenty-Blght 
Hour Law, and being "An act to prevent cruelty to animais while in transit," 
etc. The déclaration is in one count, and charges that plaintiff in error know- 
ingly and willfully conflned a shipment of horses, loaded at Lucknow, in 
Ontario, Canada, transported from that point over its road through Michigan 
Into Illinois, and destined to a point in British Columbia, for a period exceed- 
Ing 28 hours, without unloading, in accordance with the requirements of the 
statute. The cause was submitted to the court without a jury, upon a stipu- 
lation of facts in substance as follovvs: The shipment, consisting of two cars 
containing 17 horses each, was loaded at 12 o'clock noon on February 1, 1911, 
at Lucknow, in Ontario, Canada, and left that place on that date ; it reached 
Port Huron, Mich., at 12:50 a. m. on February 2, and Elsdon, 111., on Febru- 
ary 3, where it was unloaded at 11:30 a. m. on that day, making a total period 
of 46 hours and 30 minutes from the time it left Lucknow. The point of desti- 
nation was New Westminster, British Columbia, in the Dominion of Canada, 
and the shipment was unloaded for the purpose of watering, feeding, and rest- 

ÊssPor other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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iiiK the animais at Elsdon, 111. It was a coiitinuous, tlirough sliipment between 
tlie above two Caïuidian points by Connecting carriers, of whicli plaintiff in 
error was tlie ori^hiatins carrier and carried tlie animais in question froui 
Ijncknow, Ontario, to Elsdon, 111., on its own road. On one of tlie cars there 
was a 3G-liour retiuest Upon tbe évidence thus presented, the court entered 
.1ud.2;meut agaiust plaintiff in error in the sum of §500, to reverse which judg- 
nieut this writ of error was sued out 

George W. Kretzinger, Jr., of Chicago, 111., for plaintiff in error. 
Charles F. Clyne and Frederick Dickinson, both of Chicago, 111., for 
défendant in error. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). The 
pertinent sections of the statute under which this suit was instituted, 
omitting the portions not essential to the considération of the case, 
provide : 

"That no railroad * * * whose road forras any part of a Une of road 
over which cattle, sheep, swlne, or other animais shall be conveyed from one 
state or territory or tbe District of Columbia into or tlirough another state, 
or territory, or the District of Columbia, * * * shall confine the sanie 
* * * for a perlod longer than twenty-eight consécutive hours without 
unloading the same in a humane manner into properly equipped pens for rest, 
water, and feedlng, for a perlod of at least five consécutive hours, unless pre- 
vented by storm or by other accidentai or unavoidable causes which cannot be 
anticipated or avoided by the exercise of due diligence and foresigllt. * « * 
That any railroad * * * who knowingly and willfully fails to eomply with 
the provisions lof the act] shnll for every such failurc be liable for and forfeit 
and pay a penalty of not less than one hundred iior more than flve hundred 
dollars." 

[1] It is plaintiff in error's contention that the provisions of the 
statute are applicable only to shipments of live stock originating within 
the United States ; that since the point of origin of the shipment hère 
involved was in Ontario, Canada, there was no violation of the act, 
notwithstanding the fact that the period of confinement while passing 
through Michigan and Illinois en route to final destination in British 
Columbia, as to one of the cars, exceeded the 28-hour limitation. 

We find no' difficulty in applying the act to the conceded facts in 
this case, and in doing so it is unnecessary to give to any of the words 
of the act a meaning dift'erent from their fair and obvions signification. 
Whether or not the period of time which intervened the initial ship- 
ment from Lucknow, Canada, and the arrivai of the stock car at the 
Michigan line, should be taken into considération, need not now be 
]jas£ed upon. Plaintiff in error carried the animais hère involved over 
its road from the state of Michigan into and through the state of Illi- 
nois, and confined them without rest, food, or water beyond the per- 
mitted number of hours while they were being thus conveyed. The 
point of origin of the shipment and its final destination are therefore, 
in our opinion, not hère material. There is a wide dift'erence between 
the provisions of the Interstate Commerce Act and its amendments in 
respect to the circumstances of this case, and the provisions of the 
présent act. Décisions holding that shipments in bond from a point in 
a foreign state through states or territories of the United States to an- 
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other foreign point do not come within the provisions of the Commerce 
Act are not pertinent. The object of the latter act is not thwarted by 
such a shipment, nor are the interests of the people of the United 
States affected thereby; whereas, the infliction of the cruelty upon 
animais prohibited by the statute, within the United States, is a viola- 
tion of the purpose of the 28-hour law whenever it occurs within the 
jurisdiction of the fédéral government. The construction contended 
for by plaintiff in error would enable a foreign shipper to transport 
stock from Windsor, Canada, to Mexico, through the States without 
resting, feeding, or watering the same, and thereby defeat the pur- 
pose of the statute. "A statute, pcnal or otherwise," the Suprême 
Court has said, "must be construed with référence to the object in 
view, and never so interpreted as to defeat its own purpose if any 
other reasonable meaning is possible." The Emily, 9 Wheat. 381, 6 
L. Ed. 116. 

[2, 3] It is further urged that no case was made eut against plain- 
tiff in error, because the négative allégation of the déclaration with 
respect to the absence of storms or other unavoidable causes excusing 
compliance with the act was not proved by affirmative évidence, and 
that there is no showing that the statute was willfully violated. Wheth- 
er or not an exception or proviso in a statute need be pleaded dépends 
upon its separab'eness from the clause describing the offense — not sep- 
arableness in locality, but in respect of its being a part of the défini- 
tion of the offense. As was said by the Suprême Court in United 
States V. Cook, 17 Wall. 168, 176, 21 L. Ed. 538: 

"If the exception Is so incorporated with the clause describing the offense 
that it becouies iu fact a part of the description, then it cannot be omitted in 
the pleading, but If it is not so incorporated with the clause defining tlie of- 
fense as to l)eeonie a mateiial part of the delinition of the offense, then it is 
a matter of défense and niust be shown by the other party, though it be in 
the same section or even in the succeeding sentence." 

The exception hère falls clearly within the latter class, and therefore 
the allégation in the déclaration negativing the exception was mère sur- 
plusage, and proof in support thereof was unnecessary. The Circuit 
Court of Appeals for the Eirst Circuit, in New York Cent. & H. R. 
R. Co. v. United States, 165 Fed. 833, 91 C. C. A. 519, has held that 
the government need not allège or prove the nonexistence of accidentai 
or unavoidable causes excusing compliance with the provisions of the 
28-hour law. See also United States v. Great Northern Ry. Co., 220 
Fed. 630, 136 C. C. A. 238. 

[4] The word "willfully," as used in the act, has a number of times 
engaged the attention of the courts, and has quite uniformly been held 
not to require an evil intent, but only that the défendant should hâve 
purposely or intentionally f ailed to obey the statute, having knowledge 
of the facts. New York Cent. & H. R. R. Co. v. United States, supra; 
St. Louis & S. F. R. Co. v. United States, 169 Fed. 69, 94 C. C. A. 437 ; 
United States v. Sioux City Stockyards Co. (C. C.) 162 Fed. 556; Unit- 
ed States V. Union Pacific Ry. Co., 169 Fed. 65, 94 C. C. A. 433. In 
St. Joseph Stockyards Co. v. United States, 187 Fed. 104, 110 C. C. 
A. 432, and C, B. & Q. Ry. Co. v. United States, 194 Fed. 342, 114 
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C. C. A. 334, cited by plaintiff in error, "willfully" is defined as ir.can- 
ing: 

"l'nrposely or obstinately, and is desigiipd to doseribe tlie iiltiliu"ii> ot a 
carrier wlio, liaviiig a l'ree will or clioice, eitlier iiitentioually disregavds thc 
statute or is plaiiily iudifl'erent to its requlremoiits." 

We think the évidence in the présent case clearly shows snch knowl- 
edge of the facts on the part of plaintiff in error and such indifférence 
to tlie requirements of tlie statute as to constitute a willful violation 
thereof. 

The judgment of the District Court is affirmed. 



PENNSYLVAXIA STEEL CO. et al. v. XEW YORK CITY RY. CO. et al. 

In re OPPEXHEIM. 

(Circuit Court of Appeals, Second Circuit. Noveniber 9, 1915.) 

No. 20. 

Receivers ®=5l47 — Distribution or Estate — Rétention of Money to Await 
Jqdoment in Anothek Action. 

A fédéral court hcUl to bave properly deuied a pétition for an ord<>r re- 
qnii'iug its receiver of an insolvent corporation to retaln a suiu in bis 
bauds to await tbe détermination of an action brought by petitioner in a 
State court to recover damages from tiie corporation for luivint; procured 
bis (lisburuieiit by jier.iured tcstimouy, wliei'e petitioner was iiot a party 
to tbe record and liad liled no claiui agaiust tbe estate, altbougb tbe 
tiiiie lixed for filiiig daims had long e-M'ired. 

[Ed. Note. — For otber cases, see Receivers, Ceut. Dig. §§ 257-259 ; Dec. 
Dig. '^;:^M1.] 

Coxe, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

.Suit in equity by the Pennsylvania Steel Company and another 
against the New York City Railway Company and others. In the 
iTiatter of the application of Benjamin Oppenheim for an order against 
Douglas Robinson, as receiver of the Metropolitan Street Railway 
Company. From an order denying the pétition, petitioner appeals. 
Affirmed. 

B. E. Messler and Johnston & Johnston, both of New York City 
(Lewis Johnston, of New York City, of counsel), for appellant. 

Masten & Nichols, of New York City (A. H. Masten and Frederick 
W. Kobbé, both of New York City, of counsel), for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. Benjamin Oppenheim filed a pétition in 
the District Court praying that the receiver of the Metropolitan Street 
Railway Company— 

"be required to retain in liis hands sufflcient nioneys ta pay any iudgment 
wbich niay be reeovered by the said Benjiuuin Oppenheim against tbe said 

<g:=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Metropolitan Street Railway Company or the other défendants in sold action 
brought by him in the New York Suprême (>>urt, New York eounty. nntil the 
final détermination of sald action. The sum retained should be $:;00,000." 

The cause of action sued on in the Suprême Court was that the 
MetropoHtan Company and certain of its agents, officers, and directors 
had maHciously conspired to hâve the plaintifï disbarred on the false 
charge, sustained by bribed witnesses, that he had himself suborned 
witnesses in a negh"gence action against the company in vvhich he was 
attorney for the plaintiff. The chronology is as foUows : 

March 23, 1901, upon charges filed by the MetropoHtan Company, 
the petitioner was disbarred by the Appellate Division of the Suprême 
Court, First Department; in June, 1910, the petitioner discovered the 
existence of documentary e\-idence tending to prove that the witnesses 
against him in the disbarment proceeding had been bribed and sub- 
orned to commit perjury by the Metropolitan Company and certain 
of its agents, officers, and directors; May 26, 1911, the petitioner 
moved in the Appellate Division to bave the order of disbarment va- 
cated ; February 7, 1913, the order was vacated and the petitioner re- 
instated ; September 24, 1914, the petitioner began the suit in the Su- 
prême Court; November 13, 1914, he filed this pétition. 

The court below, January 12, 1910, made a gênerai order that no 
claim should be filed against the estate of the Aletropolitan Company 
after March 1, 1910, and that they should be filed nunc pro tune as 
of January 15, 1908. The District Court denied the pctitioner's mo- 
tion, on the ground that bis claim was contingent on January 15, 1908, 
and therefore not provable. We shall affirm the order on somewhat 
différent grounds. 

The petitioner bas never filed a claim in this proceeding, nor even 
asked permission to do so. He bas selected another and différent 
forum in which to assert bis rights. In this proceeding he is an en- 
tire Etranger, and bas no standing to ask that the winding up of the 
estate be delayed to avvait the outcome of bis suit in the state court. 
Even if he had a standing, the disposition of his pétition by the court 
below was a matter of discrétion, which is not appealable, unless the 
discrétion was abused. 

We see no abuse of discrétion. Any claim that the petitioner had 
was complète when he was disbarred March 23, 1901, and action there- 
on was barred by the statute of limitations (section 382 of the New 
York Code of Civil Procédure) six years thereafter, viz., March 23, 
1907, or ten years thereafter, viz., March 23, 1911 (section 388). Re- 
covery would therefore seem to be impossible. He did not need to 
await bringing suit until the order of the Appellate Division disbarring 
him had been vacated. That was not res adjudicata between him and 
the Metropolitan Company.. It was in a proceeding instituted, not 
for the benefit of the Metropolitan Company, but for the public. 

The pctitioner's claim is not for vindication, which he bas accom- 
plished by his proceedings in the Appellate Division, but for money 
damages, and should be treated like ail other money claims. His 
conduct bas been marked by lâches throughout. He waited nearly a 
year after discovering the évidence on which he now relies before 
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applying for reinstatement to the Appellate Division. After he was 
reinstated, he waited over a year and a half before bringing suit. We 
can see no equity in delaying the winding up of this estate, now near 
at hand, or in taking ont of it, at the expense of dihgent creditors, a 
fund to await the détermination of his suit in another forum. 
The order is affirmed. 

On appeal from an order of the District Court of the United States 
for the Southern District of New York, which denied the apphcation 
of Benjamin Oppenheim, intervening petitioner, for an order direct- 
ing Douglas Robingon, as receiver of the Metropohtan Street Raiiway 
Company, to retain in his hands sufficient money to satisfy any judg- 
ment which said Oppenheim may recover in an action now pending 
in the Suprême Court of New York against said raiiway company 
and the individual défendants who are alleged to hâve been directors 
and employés of the said raiiway company at the times the acts com- 
plained of took place. Oppenheim allèges that the défendants on or 
about January 5, 1900, falsely and maliciously preferred charges of 
misconduct against him, accusing him of having caused false testimon)^ 
to be given in an action to recover damages brought against the raii- 
way company by Harriet Nugent, an infant, which resulted in a ver- 
dict in her f avor for $5,000 ; that as a resuit of charges against him he 
was disbarred. 

COXE, Circuit Judge (dissenting). This action is sui generis and 
it is altogether improbable that another similar controversy will arise. 
There is, therefore, little danger that a décision which permits a 
claimant, so seriously injured as was Oppenheim, to receive some 
redress for his wrongs will be ''recorded for a précèdent" in the case 
of claims susceptible of easy proof. 

The appellant is not making an extraordinary or unreasonable de- 
mand of the court; ail he asks is that, pending the proof of his claini 
in the state court, the entire property of the raiiway company shall 
not be distributed to other creditors, rendering any judgment he may 
recover a mère brutum fulmen. The petitioner seeks by tlais pro- 
ceeding redress against the Metropolitan Street Raiiway Company 
and its receiver for one of the most grievous wrongs which can be- 
fall a reputable member of the bar, viz., disbarment. He was charged 
with having procured perjured testimony to be given in an action 
against the défendant Raiiway Company for damages which action 
resulted in a verdict of $5,000 for the plaintiff. The référée to whom 
the matter was referred found the appellant gtiilty and he was dis- 
barred by an order of the Appellate Division of the Suprême Court on 
March 22, 1901. On February 7, 1913, he was reinstated, having at 
last discovered proof of the source of the perjured testimony. During 
this period of twelve years he sufïered the ignominy of the judgment 
against him. His principal means of livelihood was taken from him, 
as he was unable to practice his profession. His vindication came when 
it was discovered that the testimony on which the decree of disbar- 
ment rested was false and was procured by the agents of the raiiway. 
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knowing it to be false. The gênerai order fixing the last day for 
filing claims against the Metropolitan Company provided that they 
must be presented to the spécial master on or before January 15, 
1908. The petitioner was not reinstated until February, 1913, five 
years thereafter. 

The claim arose in March, 1901, when the petitioner was disbarred, 
it existed in January, 1908, but it could not be asserted or presented 
then for lack of proof which the petitioner was unable to procure at 
that time. If what this petitioner allèges be true, his life bas been 
wrecked during its best years by false testimony brought against him 
by the Metropolitan Street Raihvay Company. He bas known of 
his innocence, but only recently, and in an unexpected manner, 
has he been able to secure the proof. The delay was not due 
to his négligence or lack of effort. In such circumstances every con- 
sidération of fairness demands that a just and meritorious claim should 
not be lost in a maze of technicalities. In fact it would seem that 
ail of those indirectly responsible for this wrong should be glad to 
see that some substantial réparation is made. The claim is not a 
contingent claim but one depending upon proof which has only re- 
cently been discovered. On and prior to January 15, 1908, the appel- 
lant knew that he had a claim but he could not assert it for lack of 
proof. Within a reasonable time after his vindication came he asked 
relief in the District Court. He could not hâve proved his clairo 
prior to January 15, 1908, because it was not until five years after- 
wards that he was reinstated as a lawyer. Until he was vindicated 
by the Appellate Division it is idle to talk of lâches in presenting the 
claim. Even now the appellant does not ask that anything be paid 
him until he has established his claim and the amount of his damages 
by compétent proof. Ail he asks is that when the claim is liquidated 
he will not be met by the statement that the receiver has no funds. 

If what he asserts be true he has been grievously wronged by the 
Metropolitan Street Railway Company acting through its attorneys 
and agents. He asks for an opportunity to présent his case to a jury 
and hopes to recover some damages for the ignominy he has suffered 
and the pecuniary loss sustained by reason of his being prevented from 
practicing his profession during twelve of the best years of his life. 
He is met by a plea that his claim is barred, that he has waited too 
long to assert it and that in any event it will be inconvénient for the 
receiver to keep a fund on hand to meet a judgment which he may 
recover. To my mind this is not the time nor is this the tribunal to 
settle thèse questions. If the petitioner has no case the trial court 
will so say, if on the other hand he has a valid cause of action he 
should not, when he seeks to enforce it, be met with the statement 
that, knowing of his claim, this court and the District Court permitted 
the receiver to divest himself of every vestige of property which might 
satisfy the judgment. 

I appreciate the necessity of having the receivership tenninated as 
soon as possible, but I cannot believe that it would seriously embarrass 
the receivership if a reasonable sum were set aside for a short period 
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to meet any judgment which the petitioner may recover. Even were 
this otherwise, I think matters based on convenience should be sub- 
ordinate to matters based on right. 



KALISTHENIC EXHIBITION 00. Inc., v. EMMONS, Colleetor. 

(Circuit Court of Appeals, First Circuit January 27, lî)16.) 

No. 1152. 

CUSTOMS DUTTES i©=>22 — l'EOIIIBITION OF IMPORTATION — STATtJTORY PR0VISI0N8. 

Négatives of a prlze flght, from wlii<'li positive films are to be made 
and exliibited before tlie members and guests of clubs, societies, asso- 
ciations, and atliletic clubs, wltli no limitation as to the nuniber of guests, 
Is witliln the Inhibition of Act July 31, 1912, c. 2G,3, 37 Stat. 240, as supple- 
mented by the Act of Oetober 3, 1913, c. 10, par. 380, 38 Stat. 151. 

[Ed. Note. — For otlier cases see Oustoœs Duties, Cent. Dig. § 18; Dec. 
Dig. cg=,22.] 

Appeal from the District Court of the United States for the Dis- 
trict of Maine ; Clarence Haie, Judge. 

Suit by the Kahsthenic Exhibition Company, Incorporated, against 
WilHs T. Emnions, Collector. From a decree (225 P^ed. 902) dismiss- 
ing the bill, complainant appeals. Affirmed. 

Robert T. Whitehouse, of Portland, Me. (Woodman & Whitehouse, 
of Portland, Me., Loucks & Alexander, of Schenectady, N. Y., Tyler, 
Corneau & Eames, of Boston, Mass., and McLaughlin & Stern, of 
New York City, on the brief), for appellant. 

John F. A. Merrill, U. S. Dist. Atty., of Portland, Me. (Arthur 
Chapman, Asst. U. S. Dist. Atty., of Portland, Me., on the brief), for 
appellee. 

Before, PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

PUTNAM, Circuit Judge. The statutes on which this case rests 
are the Act of July 31, 1912, 37 Stat. 240, and the Customs Act of 
Oetober 3, 1913, c. 16, par. 380, 38 Stat. 151. The parts necessary to 
be cited from the earlier act are as f ollows : 

"It shall be unlawful for any per.son * * * to bring or cause to be 
brought into the United States from abroad any film or otiier pictorial repré- 
sentation of any prlze figbt or encouuter of pugilists, under wliatever nanie, 
which is designed to be used or may be used for purposes of public exhibition.'' 
Section 1. 

The statute contains other language intended to prohibit the circula- 
tion in any way, or the exhibition of "any matter or thing herein for- 
bidden to'^be deposited for mailing, delivery or carriage in Interstate 
commerce," and closes with a severe penalty for its violation. 

The Customs Act of Oetober 3, 1913, chapter 16, paragraph 380, 38 
Stat. 151, is as f ollows : 

"l'hotographic caméras, and parts thereof, not specially provldod for in 
this section, photographie dry phites, not specially provided for in this 

(gs^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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section, 15 per centum ad valorem ; photographie-film négatives importée! in 
any form, for use lu any way in comiectiou with moving-picture exhibits, or 
for maklug or reproducing pictiires for sueh exhibits, exposed bnt not de- 
veloped, 2 cents per liuear or ruiining foot ; if exposed and developed, 3 cents 
per linear or running foot ; photographie-film positives, iniported in any form, 
for use in any way in connection with moving-picture exhibits, Including herein 
ail moving, motion, motophotography or cineuiatography film plctures, prints, 
positives or duplicates of every kind and nature, and of whatever substance 
made 1 cent per linear or running foot: Provided, however, that ail photo- 
graphie films imported under this section shall be subject to such censorship as 
may be imposed by the Secretary of the Treasury." 

A question is fairly made whether the earlier act covers négative 
films, which class of films are involved in this case ; but the later 
act clearly applies to both négative and positive films, and by its clos- 
ing provision apparently bars importations except subject to censor- 
ship ; and, as no censorship has been imposed which reaches this case, 
the bar therefor continues, so far as we perceive. 

This bill was brought by the importer to restrain the collector of 
the port of Portland and Falmouth from refusing entry of the films 
in question. In view of the décision of the Suprême Court in Weber 

V. Freed, 239 U. S. 325, 36 Sup. Ct. 131, 60 L. Ed. , passed down 

December 13, 1915, that court laid down a rule sufficiently broad to 
détermine absolutely the proposition that, so far as we hâve cited 
thèse statutes, the power of Congress to enact them was absolute ; 
and at the présent they stand eflfectually in the way of any importa- 
tions which are prohibited by their spirit and letter. 

The assignment of alleged errors on this appeal is, on well-settled 
rules of practice, too gênerai to be eflrective, except on the single 
proposition that the film hère was not within the inhibition of the 
statute, because it was a négative film, and not a positive one. The 
later act efl:ectually bars importations of either class of films pending 
censorship to be imposed by the Secretary of the Treasury, and 
noue has been imposed. It is true the assignment of alleged errors 
specifically covers the proposition that the film in the présent case 
was not one which is "designed to be used, or which may be used for 
purposes of public exhibition," within the terms of the act of July 
31, 1912. Perhaps, on a fair construction of the législation to which 
we hâve referred, the film could not be imported for anjr purpose 
pending the establishment of a censorship by the Secretary of the 
Treasury ; but in the présent case the District Court decided that this 
négative film might "at least be used for purposes of public exhibi- 
tion." The illustrations given by the District Court in that connection 
firmly establish the correctness of this conclusion, and that the con- 
clusion was correct is also established by the following extract from 
the testimony of Harry H. Frazee, executive and managing officer of 
the complainant corporation, and its principal witness. After some 
hésitation on the part of the court and counsel as to the proper method 
of ascertaining what were the purposes of the complainant corpora- 
tion or its officers or agent, in connection with this film, the following 
occurred : 

"The Court: ïou may now ask him his own intention; he is the manager. 
"Q. What is your own intention and purpose in regard to the use of thèse 
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fllms, or any positives made from ttie films, as manager of the corporation? 
A. My intention is tluit they shall he exliibitcd for private exliibltious before 
clubs, societies, associations, and athletic clubs. 

"Q. Wlth wliat contractual arrangenients with ttie clubs? A. A flat sum 
for eacli exhibition. 

"Q. That is, you agrée to exliibit for a fla-t sum to a club? A. A picture and 
an operator, and tbey pay a flat sum for them, and they hâve tbe absolut© 
charge. 

"Q. And uuder this arrangement tbe exhibition is to the members of the 
clubs and suoh guests as they may invite? A. Yes. 

"Q. Is it your purpose to attempt to use the négatives themselves for any 
purposes of exhibition directly? A. No, sir. 

"Q. What do you propose to do? A. llave a positive made from the néga- 
tive, ïou couldn't use the négative. 

"Q. (Ky the Court). To liave a positive made from the négative and exhlbit 
to the clubs and thelr guests? A. Yes, sir." 

Following this is some discussion with the witness as to the amount 
involved in exhibitions, private or public. As we understand the tes- 
timony, the amount involved in a private exhibition for clubs "at the 
very least conservative estimate would be $100,000 at the présent 
time"; while "the value of the unlimited right of public exhibition 
would be $1,000,000 at least." In any fair view of the case, what 
the exhibitors might undertake to describe of the various methods of 
exhibition intended, the one as private and the other as public, it is 
plain that in any view of the facts, considering that the clubs would 
iimit admissions only according to their own déterminations, the ex- 
hibitions f airly intended, or fairly possible or probable, were practically 
unlimited; and, any fair construction on exhibitions made under the 
circumstances described, and yielding so large returns, could not in 
any fair sensé be regarded as other than public. 

it might well be said that the purpose of the importation was in 
violation of the original statute, although the importation was of 
merely a négative film, even if it could be said that the statute from 
any point of view made or intended to make a distinction as between 
the négative film and the positive film. The language of the act is 
very broad; so broad that it relates to films, not only designed, but 
which may be used, for purposes of public exhibition. The produc- 
tion of a négative iilm, and its importation, is inevitably only the first 
step in the final use as a positive film. The whole, from the beginning 
to the end, is only a development from taking the négative film to the 
final exhibition of the positive film. The négative film has no practi- 
cal use of value, as the évidence shows, except to be developed in a 
positive form and exhibited in connection therewith. The whole is 
a process in which every step counts. It is only fair to say that the 
négative film is, it is true, the first step, but a necessary step, jn the 
exhibition by the use of the positive film, and naturally and inevitably 
leads up to that exhibition and that use, and in a fair sensé of the ex- 
pression the négative film is obtained only for the purpose of setting 
in motion a progress of events which resuit in the final exhibition by 
the use of the positive film. However, it is probable that the two 
statutes must be construed together, to be operative and to accomplish 
any purpose whatever, and therefore it is plain that the film in any 
form, whether positive or négative, is barred until there has bee,n 
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some positive action on the part of the Treasury Department to reg- 
ulate its use in some manner which the public morals justify and sup- 
port. 

The decree of the District Court is affirmed, and the appellee recov- 
ers his ccsts. 

DODGE and BINGHAM, Circuit Judges, concur in the resuit reach- 
ed in the above opinion, believing the conclusion of the District Court, 
that the film in question is within the inhibition of the statute, to be 
correct. 



FIDEXITT & DEPOSIT CO. t. UNITED STATES, to Use of FOWDEN 
(WITMAN, Intervener). 

(Circuit Court of Appeals, Third Circuit. December 31, 1915. Eehearlng 
Denied January 31, 1916.) 

No. 2006. 

1. Unitkd States ®=»67 — Actions on Contbactoes' Bonds — Pleading — Pbe- 

eUMPTIONS. 

Tlie statute relative to suits on government contractors' bonds pro- 
vides that, if tlie government does not sue vcithin six months, other claim- 
ants shali, upon application therefor and furnishing an affidavit, be fur- 
nished with a certified copy of the contraet and bond, upon which they 
Bhall hâve a right of action. On March 13, 1914, a contractor settled 
with the government, and on Septeniber 12th the government certified 
to the accuracy of a copy of the bond and contraet, upon which a subcon- 
tractor on February 25, 1915, brought suit. W. Intervened In such suit 
and filed a statement of his claim, upon which judgment was rendered, 
and the surety brought error, contending that the failure of the state- 
ment of clalm to allège that the government did not sue was a fatal de- 
fect. The surety furnished no information to show that the government 
did sue. Eeld that, as the conclusion was almost irrésistible that the 
government did not sue, the surety's contention was so purely technlcal 
that it was fully met by the presumption in favor of regularity, which 
would justify the assumption that the original plaintiff alleged ail neces- 
sary facts to show that the suit was not prématuré, especially as the fact 
that the government certiiîed to the accuracy of the copy of the bond and 
contraet on September 12th was not conclusive that the copy was "fur- 
nished" the original plaintiff before the expiration of the six months. 

[Ed. Note. — For other cases, see United States, Cent Dig. § 50; Dec. 
Dig. ®=»67.] 

2. United States «=967 — ^Actions on Conibactobs' Bonds — Recoveey or 

Intebest. 

Where the penalty of a government contractor's bond was sufBcient to 
pay ail claims agalnst the contractor, a claimant was entitled to recover 
such interest as mlght hâve been recovered against the contractor. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dig. ®=»67.] 

In Error to the District Court of the United States for the Eastem 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action by the United States, to the use of William T. Fowden, 
against the Eidelity & Deposit Company, in which J. J. Witman inter- 
vened. Judgment for Witman, and défendant brings error. Affirmed. 

4t=3Fi>r other cases see saitie topic & KEY-NUMBER in aU Key-Nnmbered Digests & Indexa* 



128 220 FEDERAL REPORTER 

Benjamin A. Stansburg, of Baltimore, Md., and Stanley Williamson, 
of Philadelphia, Pa., for plaintifif in error. 

George H. Stein, of Philadelphia, Pa., and Harvey F. Heinly, of 
Reading, Pa., for défendant in error. 

Before BUFFINGTON, McPFIERSON, and WOOFLEY, Cir- 
cuit Judges. 

McPHERSON, Circuit Judge. In August, 1912, the Fidelity _& De- 
posit Company of Maryland became surety in the pénal sum of $18,- 
000 on the bond of J. W. Emery, who had contracted to do certain 
work for the government. Comiplying with the fédéral statutes, the 
bond provided, inter alia, that Emery should "promptly make pay- 
ment to ail persons supplying labor or materials in the prosecution of 
the work contemplatecl by said contract." Emery settled finally with 
the government on March 13, 1914, but on that date he was (and still 
is) indebted to several subcontractors that had furnished materials. 
Among thèse were William T. Fowden, who brought suit on the bond 
on February 25, 1915, and J. J. Witman, who intervened in that suit 
on February 26. Afterward Witman filed a statement of his claim, 
the Fidelity Company filed an affidavit of défense thereto, and the Dis- 
trict Court, considering the affidavit insulîicient (except to a small part 
of the claim), entered judgment in Witman's favor for $1,161.56, of 
which $119.94 is interest. This writ of error challenges the correct- 
ness of that judgment. 

[1] 1. The principal point insisted on by the surety is that the suit 
was prematurely brought. The f oundation for the argument is this : 
The act of Congress provides inferentially that during the period of 
six months after the date of final settlement no one except the govern- 
ment may sue on a contractor's bond. If the government does sue 
within that period, other claimants may intervene (subject to the gov- 
ernment's priority) and may hâve their rights adjudicated in the same 
suit. If the government does not sue within that period, the field is 
open, and other claimants "shall upon application therefor and furnish- 
ing affidavit," etc., "be furnished with a certified copy of said contract 
and bond upon which he or they shall bave a right of action," etc. 
Now, it appears in the record before us that March 13, 1914, was the 
date of final settlement with Emery. Accordingly the government had 
the exclusive right to sue until September 13, inclusive ; but, as Wit- 
man's statement does not aver in terms either that the government 
sued or did not sue, the surety allèges the absence of such an aver- 
ment to be a fatal defect. 

It is to be regretted that the controversy was not disposed of in tbe 
court belovv by a brief amendment, but as this was not donc we must 
take the case as we find it. We should be more impressed with the 
surety's argument, if there was room for a real doubt concerning the 
f acts ; but we regard the position as purely technical, because for two 
reasons the conclusion is almost irrésistible that no suit was ever 
brought by the government. The first reason is because under date of 
September 12, when the six months period was on the very point of 
expiring, the government certified to the accuracy of a copy of Emery's 
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bond and contract, and this would scarcely hâve been donc, if suit had 
already been brought or was about to be brought. And the second rea- 
son is even stronger : The présent suit was not brought during the 
six months period, but in February, 1915, several months after the 
period expired, and it is certain that if a suit by the government had 
then been pending the surety (as one of the défendants in such a suit) 
could not hâve been ignorant of that f act. Nevertheless, ahhough it is 
peculiarly able to answer the question, the surety maintains silence and 
furnishes no information, taking its stand on the narrow proposition 
that, as the government might conceivably hâve sued during the very 
brief time intervening between September 12 (the date of its certifi- 
cate) and September 14, Witman was bound to aver and to prove that 
such a suit was not actually brought. We bave just stated the rea- 
sons why we think that (even on the record as it stands) we may fairly 
infer that no suit was brought by the government; but we may pass 
thèse reasons by, and reply to the point by another answer that we 
think is equally effective, although the answer is as narrow as the 
point itself. The answer is simply that the matter before us is Wit- 
man's intervening claim, and not the original institution of the suit 
by! the use plaintiff, Fowden. The record before us on this writ of 
error does not show on what averments Fowden rested the right of 
suit, which he was bringing for himself and for ail other creditors in 
a similar situation ; but the usual presumption in favor of regularity 
justifies us in assuming that Fowden made every proper averment to 
show that the suit was not prématuré, and of course upon this assump- 
tion the surety's position ceases to bave any value. We may perhaps 
add the suggestion that the date when the government certified to the 
accuracy of the copy of Emery's bond and contract does not estab- 
lish conclusively that the copy was "furnished" to Fowden on Sep- 
tember 12, the date borne by the certificate. No doubt the copy was 
certified to on that day, but whether il was delivered on that day in 
Washington or elsewhere, or whether it was delivered to Fowden per- 
sonally, or reached him by messenger or by mail, or when it actually 
came into bis hands, does not appear. Of course thèse are technical 
answers, but they are made to a technical objection, and moreover to 
an objection that could bave been so easily removed that it bas hardly 
seemed worth while to discuss it at ail. We see no substantial merit 
in the argument, and therefore overrule it. 

[2] 2. And we find nothing more substantial in the surety's second 
objection to the judgment below, namely, the inclusion of interest. 
The District Court awarded to Witman the amount of interest to which 
he would bave been entitled if he had been suing Emery, and this is 
precisely the obligation that the surety undertook to make good. It 
is not a case where a surety is asked to pay interest on the pénal sum 
of the bond; in such a situation the award of interest is governed by 
circumstances that are not présent hère. The total of Emery's debts 
secured by the bond do not exceed $3,500, so that the pénal sum of 
$18,000 is much more than is necessary to pay ail the claims, principal 
and interest. In a word, the surety is merely asked in this suit to ful- 
fill its contract, and we can see no reason why (up to the limit of the 
229 F.— 9 
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pénal srnn) ît should not carry out the contract by paying interest as 
well as principal. Since Emery failed to make payment promptly he 
was unquestionably chargeable with interest, and this is the default 
the surety agreed to take care of. There hâve been delays in ascer- 
taining the exact amount of the surety's obligation, but the delays be- 
long to the statutory remedy, and of this the surety was fuUy inform- 
ed when it executed the bond. 
The judgment is afiirmed. 



LUCKENBACH et al. v. PIERSON et al. 
(Circuit Court of Appeals. Second Circuit. December 14, 1915.) 

No. 16. 

Shipping <g=>62 — Time Charter — Withdrawal of Vessel bt Owner. 

The owner of a vessel under a time charter gave notice that he would 
withdraw her from the charterer at the end of her then voyage for non- 
payment of charter hire, as authorized by the charter party. Thereafter 
the charterer tendered the hire in arrear, but the ovt'ner refused to ac- 
cept the same, and when the vessel had discharged at the end of her 
voyage took possession of her. Ileld that, while the notice did not efCect 
a withdrawal, because the vessel was then on a voyage, not having waived 
the same by accepting payment, the owner was within his rights in with- 
drawing her when she had discharged. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 211-213 ; Dec. 
Dig. ®=>52.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Edgar F. Luckenbach and another, as executors 
of the will of Lewis Luckenbach, deceased, against Ralph Pierson 
and others. From a decree holding the owner's withdrawal of a steam- 
er under a time charter wrongful, libelants appeal. Modified and af- 
firmed. 

Peter S. Carter, of New York City, for appellants. 
Convers & Kirlin, of New York City (John M. Woolsey, of New 
York City, of counsel), for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. November 9, 1905, Lewis Luckenbach char- 
tered the steamer Harry Luckenbach to Ralph Pierson & Co. under 
a time charter, government form, for a termi of 10 calendar months. 
The steamer was delivered January 27, 1906. The material provisions 
of the charter party are : 

"(4) That the charterers shall pay for the use and hlra of the said vessel 
flfty-five hundred (5,500) dollars per calendar month, commencing on and 
from the day of her delivery, as aforesaid, and at and after the same rate for 
any part of a month ; hire to continue until her delivery in like good order 
and condition to the owners (unless lost) at New York or Baltimore, Md." 

"(6) Payment of the said hire to be made in cash, semimonthly, in advance, 
or as agreed, and in default of such payment the owners shall hâve the faculty 

<S=:3For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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of withdrawing the said steamer from tlie service of the charterers wltliout 
préjudice to any claim tliey (the owners) may otherwise hâve on the charterers, 
in pursuance of this charter." 

"(22) Steamer to work night and day if required by charterers, and ail 
steam winches to be at charterers' disposai during loadlng and discharging, 
and charterers to provide men to work same both day and night as required, 
«harterers agreeing to pay ail expenses." 

Charter hire due June 11, 1906, for one-half month in advance, be- 
ing in arrear, Luckenbach wrote Pierson as f oUows : 

"New York, June 27, 1906. 

"Gentlemen: If I do not rc-ceive a check for .$2,750 for hire of the steamer 
Harry I.uckenbach, from .June llth to .lune 27th, due June llth, and $2,750 
for the hire of said steamer from June 27th to July llth, by four o'clock this 
afternoon, I will withciniw said steaiuev from your service as per clause #6 
of charter party dated New York, November 9, 1905. 

"Yours truly, Lewis Luckenbach. 

"P. S.— As alreàdy advised, I will charge you 6% interest on money not 
paid the day it was due." 

At this date the steamer was loading a cargo of coal at Baltimore 
to be delivered at Frenchman's Bay, Me., for which port she sailed 
June 29th. 

June 30th Luckenbach wrote again as follows: 

"New York, June 30, 1906. 
»♦******** 

"Gentlemen: S/S 'Karry Luckenbach.' Please take notice that the master 
of above steamer sailed from Lambert'.s Point for Frenchman's Bay, with a 
cargo of coal, without signing bills of lading, owing to Messrs. Castner, Ourran 
& BuUitt not allowing the master to insert a clause, whereby we would be 
protected in our claim for freight. We are willing to sign Uills of lading 
Tipon receipt of charter hire for which you are in arrears. 

"Yours very truly, Lewis Luckenbach, per Potter. 

"We shall withdraw steamer soon as présent trip is completed as per ours 
of 27th inst." 

July 5th Pierson & Co., replied to thèse letters as follows : 

"New York, July 5, 1906. 
"Dear Sir: Tour favors June 27th and 30th received; contents noted. 
We cannot understand your détermination to withdraw this steamer from 
charter dated New York, November 9, 1905, inasmuch as your hire money is 
guaranteed by the deposit of Pennsylvania Railroad stock in the German- 
American Bank to joint account. We beg to inclose our certified check, value 
ilfty-five hundred ($5,500) dollars, in settlement of hire to July 12th, also our 
bill for commission on same, amounting to one hundred thirty-seven dollars, 
fifty(§137.50) cents, from which you will note we hâve deducted interest at 
the rate of 6% on the hlre's due as per agreement, Kindly receipt inclosed 
bills, and return to us in due course. 
"Yours very truly." 

July 6th Luckenbach replied: 

"New York, July 6, 1906. 
"Gentlemen: If you are willing to pay me $5,500.00, I will apply same to 
cover the defaulted charter hire of the steamer Harry Luckenbach. But In 
accepting same it does not, in any way, reinstate said steamer under charter 
party heretofore canceled. This vessel Is open for charter. If you hâve any 
f reights to offer, I will be pleased to hear from you. 
"Yours very truly." 
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July 12th Pierson & Co. wrote: 

"New York, July 12, 1906. 

"Dear Sir: We herewitli inclose * ♦ * certifiée! clieck for charter liire 
of tlie steamer Harry Luckeiibach, pursuant to charter of date Xoveiuber 9, 
1905, for the coming two weeks, also oui- bill for commission, and désire to 
say we still hold for your eall the certified check $5,500 heretofore teudered 
you. 

"Eesyectfully yours." 

July 2d the steamer arrived at Frenchman's Bay and the cargo hav- 
ing been discharged July 16th Luckenbach ordered her back to New 
York, where she arrived on the 18th. 

The District Judge held that there was only a threat to withdraw 
the vessel, not carried otit until cargO' was discharged at Frenchman's 
Bay, before which time Pierson & Co. having tendered ail hire in ar- 
rear, the withdrawal was wrongful. The decree appealed from award- 
ed to the libelants, executors of Luckenbach, charter hire to July 16th, 
less certain admitted déductions and to Pierson & Co. the damages 
sustained by Ihera as the resuit of the wrongful withdrawal. 

The act of Luckenbach is frequently referred to throughout the 
case as an attempt to cancel or rescind the charter party. This hardly 
fits the situation. One who wishes to cancel or rescind a contract can 
and should do so presently. But the withdrawal of a vessel from 
a charter party means that the owner shall deprive the charterer of 
any further enjoynient or use of the vessel and take it into his own 
exclusive possession. This can be presently done, even where the ves- 
sel is at sea, provided she is light ; but if there be any cargo on board 
no withdra-^'al can be made until the cargo be relanded if the vessei 
is at the loading port, or until it be discharged if she is at sea or at 
destination. In the présent case, when Luckenbach notified Pierson 
& Co. that he would vi'ithdraw the vessel on June 27th if the hire in 
arrear were not tlien paid, she was loading at Baltimore and he could 
hâve done so by relanding the cargo. As he did not, but allowed her 
to proceed on her voyage, a proceeding entirely inconsistent with a 
then withdrawal, the notice of that date was ineffectuai; but June 
30th he gave notice that he would withdraw the vessel at the end of 
her trip. He could not actually do so until her cargo was discharged 
July lêth. If in the meantime he had accepted payment of the charter 
hire in arrear, he would hâve waived this notice. But he refused the 
tender then made, without objecting to its character or amount, and 
consistently and persistently maintained that he had exercised his privi- 
lège tO' withdraw the vessel. The charterer could not deprive him of 
his right to do so by any tender of the hire in arrear, nor can the court 
alter the contract made by the parties. 

The case particularly relied upon by the charterer, Owners of 
Steamer Langford v. Canadian Forwarding & Exporting Co., 10 Asp. 
Mar. Cas. N. S. 414, differs in a most material particular, viz., that be- 
fore the discharge of the cargo the owners had accepted ail hire over- 
due, so that then there was no def ault and they had no right to with- 
draw the vessel. Sir Arthur Wilson, delivering the opinion of the 
Privy Council, said: 
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"Their LordsWps think it clear that tliere was no withdrawal of tlie 
steamer until that effected by the master on the 4th of October. Aud on tliat 
date there was iiotliliig to justify a withdrawal ; for there was nothing in 
arrear, the full hire for the month eudiug the llth October having been paid 
and received." 

As we hold that the withdrawal of July 16th, in pursuance o£ the 
notice of June 30th, was rightful, the owner is entitled to hire down 
to that date, and other questions discussed need not be considered. 
The allowance of damages to the charterer must be stricken out, and 
the decree, so modified, is affirmed, with interest and costs. 



In re CASrX)N PRESS. 
WESTERN TYPE FOUNDRY v. CENTRAL TRUST CO. OF ILLINOIS. 

(Circuit Court of Appeals, Seventli Circuit. August 6, 1915.) 
No. 2201. 

BaNKP.UPTCY ig^slQl VOIDABLE "PREFERENCE" — TKANSFERS CoNSTITUTING. 

Banlir. Act .Julv 1, 1898. c. 541, § 47a (2), ^W Stat. 557 as ainended by 
Act June 25, 1910, c. 412, § 8, 30 Stat. 840 (Comp. St. 1913, § 90.31), pro- 
vides that the trustée as to ail property in the custody or coniing into 
the custody of the bankruptey court shall be deemed vested with ail the 
rlglits, remédies, and powers of a créditer holding a lien by légal or équi- 
table proceedings, and as to ail property not in the custody of the bank- 
ruptey court with ail the rights, etc., of a judgmeut creditor holding 
au exécution duly returned unsatisfled. Section 60a provides that a per- 
son shall be deemed to hâve given a préférence if, being insolvent, he 
has within four months before bankruptey made a transfer of any of 
lus property, the effect of wliich will be to enable any creditor to obtain 
a greater percentage of his debt than other credltors of the sanie class. 
Section 60b makes such préférences voidalde by the trustée. More than 
four months before bankruptey the bankrupt executed an unacknowledg- 
ed cliattel mortgage for a présent loan, and promised to glve another 
chattel mortgage on spécifie chattels for the purchase priée thereof. 
Within the four months the promised mortgage was given, and both mort- 
gages were acknowledged and recorded. It was conceded that both mort- 
gages, though good as against the debtor, were invalid as against lien 
creditors until acknowledged and recoixled ; but it was contended that 
both inortgages wei-e given for a jiresent considération, and that a trans- 
fer for a présent considération couid not be a préférence. Jleld that, as- 
suniing that a mortgage given for u présent considération, executed be- 
fore, but recorded within, the four months period, is uot voidable as a 
préférence, the mortgages in question were voidable, since there was no 
transfer valid as against lien creditors or the trustée in bankruptey until 
the inortgages were acknowledged, and the only considération for the 
mortgages at that time was the pre-existing obligation. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 261-26.T ; 
Dec. Dig. ©=>161. 

For other définitions, see Words and Phrases, First aud Second Séries, 
Préférence.] 

Pétition to Review and Revise an Order of the District Court of 
the United States for the Eastern Division of the Northern District 
of Illinois ; J. Otis Humphrey, Judge. 

<@;:3For other cases see same topic & KEY-NUMBEIl in ail Key-Numbeied Digests & Inde.xes 
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In the matter of the Caslon Press, bankrupt. A pétition for tlie pay- 
aient of the Western Type Foundry in priority to the claims of unse- 
cured creditors, opposed by the Central Trust Company of Illinois, 
trustée of the bankrupt, was dismissed, and the claimant files a péti- 
tion to revise. Pétition to revise denied. 

An unacknowleJged Illinois chattel mortgage was executed in August, 1912, 
for a présent loan, aud a promise to give a cbattel mortgage on other spécifie 
chattels as part purchase price was made in July, 1911, by the bankrupt to 
the petltloner, both, therefore, more thau four mouths bofore January 28, 
1913, wlien the bankruptcy pétition was flled. Witliin tlie four months, whlle 
the debtor was Insolvent to the knowledge of the petitioner, the promlsed mort- 
gage was executed, aud both mortgages were then improperly and defoctively 
acknowledged and recorded. The day before the bankruptcy pétition was 
flled they were both properly reacknowledged and re-recorded. By agreement, 
the property covered thereby was sold by the trustée, petitioner's liens, if 
any, to be paid out of the proceeds. A pétition that they be paid in piiorlty to 
the claims of uusecured creditors wasi dismissed. To révise tliis order the 
ï)resent pétition was iiled. 

John Lyle Vette, of Chicago, III., for petitioner. 
Alfred Livingstcn, of Chicago, 111., for respondent. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

MACK, Circuit Judge (after stating the facts as above). Unless 
petitioner's liens were validly created as against the trustée by the unac- 
knowledged mortgage and by the promise to exécute a mortgage, they 
cannot be upheld ; ail subséquent acts were perf ornied within the four 
months period, during the debtor's insolvency and with the creditor's 
knowledge thereof, so that, if effective only from the later date, they 
operated to create voidable préférences under section 60 of the Bank- 
ruptcy Act. 

Petitioner concèdes that, although good as against the debtor, both 
would be invalid in Illinois as against a lien creditor until duly ac- 
knowledged and recorded. It contends, however, that both were cre- 
ated for a présent considération in 1912 and 1911, respectively ; that 
a transfer for a présent considération can never be a préférence with- 
in section 60a, and therefore cannot be voidable as such under section 
60b; that therefore it is immaterial when they were recorded, as long 
as they were recorded before the bankruptcy pétition was filed. 

While before the amendment of 1910, the authorities were in con- 
flict (In re Boyd, 213 Fed. 774, 130 C. C. A. 288, and cases cited there- 
in), we held (In re Sturtevant, 188 Fed. 196, 110 C. C. A. 68), where 
a duly acknowledged mortgage was given for a présent considération, 
in accordance with this construction of section 60, distinguishing In 
re Beckhaus, 177 Fed. 141, 100 C. C. A. 561, in which the mortgage 
was a voidable préférence when executed because given to secure a 
pre-existing debt. A similar distinction was made in the Sixth cir- 
cuit. Loeser v. Bank, 148 Fed. 975, 78 C. C. A. 597, 18 L,. R. A. 
(N. S.) 1233; In re Klein, 197 Fed. 241, 116 C. C. A. 603. 

Whether, under the 1910 amendment of section 60b (section 60a, 
defining a préférence, is unchanged), not only a mortgage, voidable 
as a préférence when executed (Carey v. Donohue, 209 Fed. 329, 126 
C. C. A. 254), and one given to secure a pre-existing debt, but, as in 
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the Klein Case, not voidable when executed, but also a mortgage given 
for a présent considération, executed before, but recorded within, the 
four months period, can be attacked under section 60b, as held in 
Brigman v. Covington, 219 Fed. 500, 135 C. C. A. 250, 33 Am. Bankr. 
Rep. 644 (C. C. A. 4th Circuit)— contra, Anderson v. Chenault, 208 
Fed. 400, 125 C. C. A. 616 (C. C. A. 5th Circuit), and In re Watson 

(D. C.) 201 Fed. 962 (affirmed on other grounds in 216 Fed. 483, 

C. C. A. ■ ) — we need not now détermine, because, in our judgment, 

nothing that was doue before the four months period amounted to a 
complète transfer for a présent considération. 

Inasmuch as both the légal and the équitable mortgages were con- 
cededly invalid as against lien creditors until duly acknowledged, they 
would hâve been equally invalid as against the trustée under section 
47a (2), as amended in 1910, if the bankruptcy pétition had been filed 
before they were acknowledged. No unilatéral act of the creditor 
could hâve changed this situation. Recording an unacknowledged or 
an improperly acknowledged chattel mortgage concededly gives no 
constructive notice, and therefore does not better the position of the 
niortgagee as against the subséquent lienor in Illinois. A further act 
by the grantor itself, the acknowledgment, is a prerequisite to the gran- 
tee's power to secure an effectuai recording of the conveyance, such 
as will protect it under some circumstances against subséquent lienors, 
including, since the 1910 amendment of section 47a (2), the trustée 
in bankruptcy. 

Until the transfer sought to be made by the mortgage was perfected 
by the proper acknowledgment of the instrument, the transfer itself 
was incomplète; recorded or unrecorded, it was utterly without value 
as against subséquent lienors, including, since 1910, the trustée in bank- 
ruptcy. Therefore only when the mortgages were duly reacknowl- 
edged were the transfers in fact made. At that time, nothing of 
value was given therefor by the creditor ; the sole considération for 
the debtor's act, without which the creditor would hâve had no right 
of any value as against the trustée, was the pre-existing obligation. 

Prior to the perfection of the transfer, petitioner was a creditor, 
and as its apparent security was worthless as against a trustée in bank- 
ruptcy, it was, for ail practical purposes, an unsecured creditor ; the 
effect of the enforcement of the security, which it finally obtained only 
by the later acts of the debtor, would enable it to obtain a greater per- 
centage of its debt than any other unsecured creditor; the transfer 
thus completed was, therefore, a préférence under section 60a, and 
voidable as such under section 60b, because made by an insolvent 
within four months of bankruptcy, operating as a préférence at the 
time that it was perfected as a transfer, and received with reasonable 
cause to believe that this would be its effect. 

The pétition to revise will therefore be denied. 
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WATTS, WATTS & CO., Limited, y. UNIONB AUSTRIACA DI NAVIGAZI- 

ONE. 

(Circuit Court of Appeals, Second Circuit. December 14, 1915.) 

No. 67. 

1. WaR ©=316 — JUEISDICTION DISCRETION OF COUBT. 

Whetlier the District Court wonld take jurisdiction of a liliel in per- 
sonam by a Briti.sb corporation agalust an Austrian corporation for coal 
furnished tbe steamers of the Austrian corporation from time to tinie 
at Algiers, a Frencli dependency, was a niatter witliin tbe discrétion of 
tliat court. 

[Kd. Note. — For other cases, see War, Cent. Dig. §§ 80-84; Dec. Dig. 
<S=>16.] 

2. WAB <^:^16 — JUEISDICTION DiSCEETION OF COUKT. 

A British corpoi'ation supplied coal to the steamers of an Austrian 
corporation from time to time at Algiers, and drafts were drawn therefor, 
payable at rx)ndon and duly accepted. Before maturity war was declar- 
ed, and each sovereign i>rohibited its citizens from paying debts due an 
eneniy, and the accepting bank at London refused payment, wiiereupon a 
libel in personam was filed for the amonut ot tlie original debt, and a 
steamer was attaclied. HelO, that tbe District Court did not abuse its 
discrétion in declining to take jurisdiction, on the ground that it would be 
inexpedient to do so under tbe circumstauce.s. 

I Ed. Note. — For otlier cases, see War, Cent. Dig. §g 80-84 ; Dec. Dig. 

®=5l0.] 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Libel in admirahy by Watts, Watts & Co., Limited, against the 
Unione Austriaca di Navigazione. From a decree declining to take 
jurisdiction, and dismissing the libel without préjudice (224 Fed. 188), 
the libelant appeals. Affirmed. 

Convers & Kirlin, of New York City (J. Parker Kirlin and John 
M. Woolsey, both of New York City, of counsel), for appellant. 

Haight, Sandford & Smith, of New York City (Charles S. Haight 
and Clarence Uishop Smith, both of New York City, of counsel), for 
appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

FER CURIAM. [1,2] The libelant, a British corporation, supplied 
coal to the steamers of the respondent, an Austrian corporation, from 
timic to time at Algiers, a French dependency. The master in each 
case drew a draft for the price of the coal to the order of the libelant 
payable at London. Of such drafts drawn during the months of 
May, June, and July, 1914, and duly accepted payable in London, the 
first fell due August 7th, and the last October Ist. Great Britain 
declared war upon Austria-Hungary beginning from midnight Augtist 
12th. Each sovereign prohibited its citizens from paying any debt due 

<Ê:=>For other cases see Bame topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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an enemy during the continuance of the war. Payment of the drafts 
was refused by the accepting bank at London. 

The Hbelant filed a libel in personam against the respondent, not 
upon the drafts, but to recover for the debt, and attached the steamer 
Martha Washington. The respondent does not deny its obligation 
to pay. 

Judge Veeder, in the District Court, feeling that it was inexpedient 
under thèse circumstances to take jurisdiction of the controversy, dis- 
missed the Hbel without préjudice. Whether to take or to dechne 
jurisdiction was a matter within his discrétion (see The Belgenland, 
114 U. S. 355, 5 Sup. Ct. 860, 29 L. Ed. 152; Benedict on Admiralty, 
§ 195), and, as no abuse of discrétion appears, the decree is afifirmed. 



BRADY V. RELIANCE MOTION PICTURE CORP. et al. 

(Circuit Court of Appeals, Second Circuit. January 11, 1916.) 

No. 192. 

COPYKIGIITS <g=>85 — SUITS FOB IKJUXCTIOK — RlQHT TO RELIEF. 

Rev. st. § 4955, provlded tliat copyriglits should be assignable and tbat 
the asslgnment should l)e recorded hi the office of the lUirarian of Con- 
gress withiu 60 days after its exécution, In default of whlch it should be 
void as against any subséquent purchaser for a valuable considération 
without notice. The publlsher of a story had it copyrighted, and releas- 
ed the motion picture lights to corporations, whlch laid out a large sum 
of money in coustructing a moving picture film of the story, made con- 
tracts for its exhibition, and had it generally exhibited. The author sued 
to en.ioin theni from selling, leasing, or using the moving picture films, 
and to compel the publlsher to asslgn ail rights in the copyright, exeept 
the right of sériai publication to hlm. He contended that the copyright 
taken out covered ail rights, that he conferred the whole copyright privi- 
lège on the publlsher, but that the publlsher held it as trustée for him as 
to ail rights other than that of sériai publication. Held that, assuming 
tliese contentions to be true, a preliminary injunction was properly de- 
nied, in the absence of any showing of actual or constructlve notice on 
the part of the film companies, as they could surely be no worse off than 
if the publlsher had actually assigned such rights to the author, and 
moreover, independent of statute, one clothing another with apparent 
ownership, though actually as trustée, cannot defeat the tltle of those 
who in good faith, for a valuable considération, and without notice deal 
with the trustée. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 78; Dec. Dig. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by Cyrus Townsend Brady against the Reliance Motion Picture 
Corporation and others. Krom an order denying a preUminary injunc- 
tion in a copyright case, complainant appeals. Aiifirmed. 

®::3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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W. M. Seabury, of New York City, for appellant. 

Nico'.l, Anable, Lindsay & Fuller, of New York City (T. S. Fuller 
and Mortimer Boyle, both of New York City, of counsel), for appellee 
Munsey Company. 

W. N. Seligsberg, of New York City, for appellee Reliance Motion 
Picture Corporation. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. July 16, 1906, the complainant, author of 
a story called "The Child of God," signed the following document: 

Juin tCith, 1906. 
Received from Frank A. Munsey ,S240.00 in payment for manuscript and 
copyrisht of "A Cliihl of God" (4,S0O words nt 5o. pcr word). 
lieoeived above $240.00. Tlvanlc y ou ver y iiiuvh. 

Cyrus Townsend Brad'f. 
7/18/OG 
riease recelpt and return. 

ricasie sign thls l'eceipt and reUirn it to Fraiili A. Mnnsoy. 111 Fifth Ave., 
New York. Uuless expressly otliorwise stipniated, ail MSS. drawings, etc., sold 
to Frank A. Munsey are purclmsed witli copyright and ail rights. 

Author reserres right of Voolc piCollcntion und dramutio rights, if any, aftcr 
sériai publication is coiiiiHctcd. T/IS/OU. 0. T. Jirady. 

The words underscored were written. 

March 25, 1907, the défendant, the Frank A. Munsey Company, 
printed the story in its sériai number of Munsey's Magazine for May 
and duly copyrighted the periodical. April 25, 1907, prior to the pub- 
lication of the May number, the Munsey Company deposited two copies 
in the office of the librarian of Congress. December 22, 1914, the 
Munsey Company released the picture rights in the story tO' the défend- 
ant Mutual Film Corporation. The Mutual Company subsequently 
employed the défendant Reliance Motion Picture Corporation to con- 
struct a moving picture film of the story. It laid ont in this way a 
large sum of money, made contracts with other parties for exhibition 
of the film throughout the country, and it bas already been very gen- 
erally exhibited. 

The complainant filed this bill, praying that the défendant the Mun- 
sey Company might be required to reassign to him ail rights in and 
to the copyright, except the right of sériai publication ; that the other 
défendants be enjoined from selling, leasing, or using the moving pic- 
ture films; and that ail the défendants be required to account to him 
for damages and profits. 

The single question before us for considération is whether Judge 
Hough was right in ref using to grant a preliminary injunction. It 
will not be necessary to consider the averments of the affidavits as to 
good or bad faith made by the complainant and the défendant Munsey 
Company, respectively, or as to notice or absence of notice, actual or 
constructive, made by the complainant and the film companies, re- 
spectively, because upon the theory of law stated by the complainant 
himself the order will be affirmed. 

The complainant contends that the copyright taken out by the Mun- 
sey Company covered ail rights, and that he did confer the whole copy- 
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right privilège upon it to hold the same for its own benefit as to sériai 
publication and as trustée for him as to ail other rights. Assuming 
thèse premises, the complainant could hâve required the Munsey Com- 
pany, at least after sériai publication in 1907, to reassign to him ail 
the other rights. Had this been done, such assignment would_ hâve 
been void as against subséquent purchasers or mortgagees without 
notice, for a valuable considération, unless recorded in the office of the 
librarian of Congress within 60 days after its exécution. Rev. Stat. 
U. S. § 4955; Photo Drama Co. v. Social Uplift Corporation, 220 
Fed. 448, 137 C. C. A. 42. Such persons can surely not be worseoff 
when no actual assignment whatever bas been made. Moreover, with- 
out référence to any statute, when one clothes another with apparent 
ownership, though actually as trustée, he cannot def eat the title of those 
who in good faith, for a valuable considération, and without notice 
deal with the trustée. Cowdrey v. Vandenburgh, 101 U. S. 572, 25 
L. Ed. 923. Actual notice to the film companies is not pretended, and 
we discover no sufïicient évidence of constructive notice to justify the 
issuance of a preliminary injunction against them or either of them. 
The order is aiifirmed. 



MARLER et al. v. ILLI^'OIS CENT. R. CO. 

(Circuit Court of Appeals, Fiftli Circuit. January 31, 1916.) 

No. 2768. 

Raileoads <®=>400 — Actions fob Deatii — DiiîrcTio:^ of Verdict. 

"Wliere, in un action against a railroad company for death, the évidence 
elearly established tliat the décèdent was gullty of contributorj' n^ll- 
gence, and furnished no substantial support for a findlng that those In 
charge of the engine had a last clear chance to avold Injurlng him after 
hls péril was apparent, a verdict for défendant was properly directed. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1365-1381; 
Dec. Dlg. <S=>400.] 

In Error to the District Court of the United States for the South- 
ern District of Mississippi ; Henry C. Niles, Judge. 

Action by John I. Marier and others against the Illinois Central Rail- 
road Company. Judgment on a directed verdict for défendant, and 
plaintiffs bring error. Affirmed. 

William H. Watkins, of Jackson, Miss., and James Wm. Cassedy, 
of Brookhaven, Miss., for plaintiffs in error. 

Edw. Mayes, of Jackson, Miss., for défendant in error. 

Before FARDEE and WAEKER, Circuit Judges, and NEWMAN, 
District Judge. 

PER CURIAM. This action, although brought in the state of 
Mississippi, was to recover damages for the négligent killing of plain- 
tiffs intestate in the state of Louisiana. 

The évidence elearly established that the plaintiff's intestate was 
guilty of contributory négligence, and none of it was such as to fur- 

®:»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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nish substantial support for a finding that those in charge of the en- 
giiie had a "last clear chance," after his péril due to his negHgence, 
was apparent, to avoid injuring him. In this state of the évidence, 
the direction of a verdict for the défendant below was proper. See 
Harrison v. Louisiana Western R. R. Co., 132 La. 761, 61 South. 
782 : May v. Texas, etc., Rv. Co., 123 La. 647, 49 South. 272 ; Texas 
& Pacific Ry. Co. v. ModaWell, 151 Fed. 421, 80 C. C. A. 651, 9 L. R. 
A. (N. S.) 646. 

Jones V. Mackay Telegraph Co. (La.) 68 South. 379, appears to 
hâve been decided on its peculiar facts, and does not affect the "last 
clear chance" doctrine, as declared in Harrison v. Louisiana Western 
Railroad Co., supra. 

Judgment affirmed. 



TRENTON & MEROER OOUNTY TRACTION CORP. et fiT. v. BOARD OF 
PUBLIC TJTILITY COM'RS OF NEW JERSEY. 

(Circuit Court of Appeals, Tliird Circuit. Jarraary 31, 1916.) 

No. 20GÛ. 

Carriers iS^^^lS — Enjoining Enfobcemext of Rates — Tempokary Injukctioît 
— IJiscREïio.^j OF Court. 

In a suit by a traction compauy against a state Board of Pul)llc Utility 
Commlssioners for an injunction, the grant or refusai of a preliuiinary in- 
jiinetioii peiiding tlic lienring of tlie case was a niatter restiug in tlie 
Sound discrétion of tlie three judges wlio lieard tlie application tlierefor in 
the District Court. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. § 85; Dec. Dig. 
<S=3l8.] 

Appeal f rom the District Court of the United States for the District 
of New Jersey; Thos. G. Haight, Judge. 

Suit by the Trenton & Mercer County Traction Corporation and 
others against the Board of Public Utility Commissioners of the 
State of New Jersey. From an order (227 Fed. 502) denying a pre- 
liminary iirjunction, complainants appeal. Affirmed. 

Edward M. Hunt, of Trenton, N. J. (Frank S. Katzenbach, Jr., and 
G. W. Macpherson, both of Trenton, N. J., of counsel), for appellants. 

Charles É. i^ird, of Trenton, N. J., and Frank PL Sommer, of Kew- 
ark, N. J. (George L. Record, of Jersey City, N. J., of counsel), for 
appellee. 

Before BUFFINGTON and McPPIERSON, Circuit Judges, and 
D1CK:INS0N, District Judge. 

BUFFINGTON, Circuit Judge. This case comes before us on ap- 
peal from an order of the court below refusing to issue a preliminary 
injunction against the Board of Public Utility Commissioners of the 
state of New Jersey pending the hearing of the case. The grant or 
refusai of such injunction was a matter resting in the sound discrétion 
of the three judges who heard the application in the court below. 

<2=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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After a full discussion of the cause in this court we find no abuse of 
discrétion in such refusai, and the decree will be affinned. We re- 
frain from any présent discussion of the important questions liere in- 
volved, holding our views in abeyance until the cause cornes before us 
on final hearing. As the case is of large importance, both to the 
people of Trenton and also to the traction company, it should be heard 
promptly, and as the calendar of the court below is so crowded as to 
prevent Judges Rellstab and Haight from hearing it soon, the case 
bas been specially assigned for hearing before Hon. Victor B. WooUey, 
of Wilmington, Del., a member of this court, with a view to its earlier 
disposition. 



TATE V. BALTIMORE & O. E. CO. 

(Circuit Court of Appeals, Fourtli Circuit. November 6, 1915.) 

No. 1.300. 

1. Patents ®=>129 — Suit for Infringemext — Estoppel to Dent Validity 

OF PaTEXT — LiCENSE. 

Wliile a licensee is estojiped to deiiy tlie validity of the patent, wlien 
tlie license is at an end, wliether by reason of the expiration of time or 
tlie coiupletion of the number of patented articles for wliieh it provided, 
tliere is no longer any contract relation, and no ground of estoppel. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 1821/2-186 ; Dec. 
Dig. <®=3l29.] 

2. Patents <S=^129 — Suit for Infringement — Estoppel of Licensee to Deny 

Validity of Patent. 

Where tlie owner of a patent repxidiates a license by suing the licensee 
for Infrlngement, he cannot rely on it as an estoppel. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 1S2%-186 ; Dec. 
Dig. iS==5l29.] 

3. Patents <®=327 — Invention — Adapiing Olb Dbvice to New Use. 

A change in an old macliine or instrument, whlch so affects its opéra- 
tion and construction as to adapt it to a new use, is patentable. 

[Ed. Note.— -For other cases, see Patents, Cent. Dig. §§ 31, 82; Dec. 
Dig. <©=>27.] 

4. Patents iS=328 — ^Validity — Constbuction of Claims. 

The l^ate patent. No. (>43,r>60, for an improvement in locomotives, belng 
a device for seouring the boiler to the frauie, claim 2, is void as too broad. 

In Error to the District Court of the United States for the District 
of Maryland, at Baltimore ; John C. Rose, Judge. 

Action by John H. Tate against the Baltimore & Ohio Railroad Com- 
pany for infringement of letters patent No. 643,560, for an improve- 
ment in locomotives, granted February 13, 1900, to J. B. Tate. Judg- 
ment for défendant, and plaintiff brings error. Affirmed. 

O. EUery Edwards, Jr., of New York City (Ritchie, Janney, Gris- 
wold & Hamilton, of Baltimore, Md., and Joseph L. Levy, of New 
York City, on the brief), for plaintifif in error. 

J. Snowden Bell and William A. Redding, both of New York City, 
for défendant in error. 

igï^For other cases see same topic & KEY-N0MBER in ail Key-Numbered Digests & Indexes 
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Before KNAPP and WOODS, Circuit Judges, and WADDILU 
District Judge. 

WOODS, Circuit Judge. In this action of Tate, patentée, to recover 
damages from the Baltimore & Oliio Railroad Company for infringe- 
ment of a patent for an improvement in locomotives, the District Judge 
at the close of the évidence directed a verdict for the défendant, hold- 
ing: (1) That the device of the patentée had been anticipated by the 
Sharp British patent; (2) that the second claim of the patentée under 
which the suit was brought was too broad, in that it covered, not only 
his device, but the prier art. Error is assigned in both holdings. 

In his spécifications the patentée said : 

"My invention relates to an improvement in locomotives, and more partlcu- 
larly to nieans for securing the boiler on the frame of a locomotive ; the ob- 
ject of tiie invention being to provide means of the above-mentioned charac- 
ter whieh will securely liold a boiler In place and at the same time permit the 
ready removal of the boiler when desired. A further object is to simplify and 
improve boiler-mountings." 

His claims are : 

"1. In a boiler-nioimtiug, the combination with the mud-ring of the boiler 
and a frame of bloek depending from said mud-ring and a clamp secured ta 
said frame and detachably connected with said depending block. 

"2. In a device for securing a locomotive boiler on its frame, the combina- 
tion with a mud-ring of a block secured to the mud-ring, having a groove 
therein, a clamp secured to the frame, and a fiange or lip on the clamp to 
enter the groove and secure the block and frame together. 

"3. In a device for securing a locomotive boiler ou its frame, the combina- 
tion with a mud-ring of blocks secured to the mud-ring and having grooves 
therein, clamping-plates dlsposed on the outer faces of the frame, flanges or 
lips on said plates to enter the grooves in the blocks, strips or plates dlsposed 
on the inner faces of the frame, bolts securing said flrst and last mentioned 
plates together and to the frame, and a strip dlsposed betvveeu said blocks 
and frame. 

"4. In a device for securing a locomotive boiler on the frame, the combina- 
tion witli a mud-ring, of a block intégral with the mud-ring and having a 
groove therein, a clamping-plate, having a llp to enter said groove, anotlier 
plate disposed on the opposite face of the frame-sectlon, and a boit passing 
through the frame and plates and having a liead between its ends seated in 
the frame and nuts adapted to be screwed on at the ends of the bolts to secure 
the parts together." 

The action was brought under claim 2, and the plaintifif stands or 
falls on that. 

[1] The first basis of assignment of error is that the Baltimore & 
Ohio Railroad Company, being a licensee of plaintiff, cannot dispute 
the patent. In the year 1902 the défendant obtained a license from the 
plaintifif to use his patent on 48 locomotives. The device was used ac- 
cording to the license on the 48 engines and défendant paid the price 
agreed on. Afterwards the défendant used the device on 999 locomo- 
tives without license, and it is for this use that the suit is brought. 

The rule is that a licensee is estopped to deny the validity of the pat- 
ent as long as he is acting under it ; but when the license is at an end, 
whether by reason of expiration of time or the completion of the num- 
ber of patented articles for which it provided, there is no longer any 
contract relation, and there is no ground of estoppel. The fact that 
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the license once existed is merely évidence of a former admission of 
the validity of the patent. Dueber Watch Case Mfg. Co. v. Robbins, 
75 Fed. 17, 21 C. C. A. 198. The defendant's license and its estoppel 
ended with the use of plaintifï's device on 48 locomotives. 

[2] It seems, also, that the patentée, in suing for infringement, and 
not for royalties, is held to repudiate the license and therefore cannot 
rely on it as an estoppel. St. Paul Plow Works v. Starling, 140 U. S. 
184, 11 Sup. Ct. 803, 35 h. Ed. 404. The plaintifï's device, so far as 
its features are hère involved, is made plain by the figure below show- 
ing the attachment on one side of the locomotive boiler. 

We quote the plaintifï's descrip- 
tion in his spécifications, so far as it 
is pertinent to the issue and applies 
to the figure : 

"A represents an engine-boiler and B a 
frame on which It is mounted. The boit- 
er A is made with a mud-ring 1, provid- 
ed at opposite points witli depending 
bloclcs or extensions 2, provided on their 
outer faces with longitudinal grooves 3. 
* * * My improved clamping-plate 6, 
made L-shaped in cross-section and pro- 
vided on its upper edge with an inward- 
ly projecting flange or lip 7 to enter the 
groove 3 in the bloclc 2, Is placed agalnst 
the frame and blocl^ 2, and a plate or 
strip S is disposed agalnst the inner face 
of the block 2 and a frame B, and sald 
plate S and clamping-plate 6 are made O 

with allgned holes for the réception of bolts 10 to secure them in place." 

The British patent is shown by this figure : 

The défendant insists that it fits 
plaintifï's claim 2, as f ollows : 

"In a device for securing a locomo- 
tive boiler on its frame, the combina- 
tion with a mud-ring (1) of a block (.2), 
secured to the mud-ring having a 
groove (S) therein, a clamp (6), secured 
to the frame and a flange or lip (7), on 
the clamp to enter the groove and se- 
cure the block and frame together." 




It will be seen that in this con- 
tention the plate 8 on plaintifï's 
patent must be omitted, as it does 
not appear, nor is its place supplied 
by an équivalent, in the British pat- 
ent. The issue, therefore, focuses 
on the plate or strip 8 disposed 
against the inner surface of the 
block £. The main object attained 
in both patents is holding the frame 
rigid laterally, while allowing longitudinal beat expansion in the groove 
provided. The différence between them and the advantage of the 
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Tate patent, according to the testimony of the expert, is that, in case 
the boiler is thrown in its movement to one side wlien the British 
patent is used, the stress is borne entirely by the f rame on that side, 
while in the use of the Tate patent the stress from either side is borne 
by both frames in common. This is due to the use of plate 5 as a 
part of the clamp. 

[3] It seems plain tliat the device is in this respect a useful improve- 
ment over the Britisli patent. Nevertheless, if it is a mère adapta- 
tion of a mechanical instrument already in use, which would liave oc- 
curred to a person of ordinary mechanical skill, it is not patentable. 
On the other hand, if it makes such a change in the opération and 
construction of an old machine or instrument, even by one step, as 
to adapt it to a new use, it is patentable. Potts v. Creager, 155 U. S. 
597, 15 Sup. Ct. 194, 39 L. Ed. 275; Mast v. Stover Mfg. Co., 177 
U. S. 485, 20 Sup. Ct. 708, 44 L. Ed. 856 : Diamond Rubber Co. v. 
Consolidated Tire Co., 220 U. S. 440, 31 Sup. Ct. 444, 55 h. Ed. 527. 

[4] The régions of invention and mechanical skill fade into each 
other, and the line of just discrimination between them is often dith- 
cult to draw. In vievv, however, of the presumption in favor of the 
patent from its issue by the Patent Office, the évidence in its favor 
furnished by its use by défendant under a license, the évidence of 
the expert, and the évident différence between the Tate and the Brit- 
ish patents, \ve think an issue of fact was presented, whether the 
plaintiff's patent was merely a mechanical adaptation of the prior art 
or a novel device performing a différent function. 

The same reasoning applies to the construction of Baldwin Locomo- 
tive Works relied on to show that the patent was covered by the prior 
art. The défendant contends that the cross-ties in that device per- 
formed the same functions as a clamping device including the plate 
(S in the Tate patent. The considérations in favor of this view are 
not couvincing; but, even if they were, it does not follow that the 
Tate patent is not patentable, since there was ground to conclude that 
it performed the same function by a new and better method. 

Had plaintiff fully described his device in bis claim 2, on which 
he stands or falls, we hâve endeavored to show there would be good 
ground for the jury to find that the use of plate S in his clamping 
device in combination was such an improvement in design and resuit 
on the prior art as to make it patentable. But we cannot resist the con- 
clusion that the plaintii'f's claim is broader than his device or invention, 
and that the British patent may be read on claim 2 just as clearly as 
the plaintiff's. Nothing is said about the plate 8 in the claim, and with 
that left out of the combination it will be seen by comparison that the 
British patent answers fully the description in claim 2, allowing for 
the différence in the location of the frame on American and British 
locomotives. That the plaintiff did not intend to limit his claim 2 
to a combination with plate 8 as an essential feature of the device is 
shown by the fact that in his claims 3 and 4 he clearly embraces and 
describes that plate. The plaintiff's patent being at best nothing more 
than an, improvement on the prior art, it must receive a narrow con- 
struction. Singer Mfg. Co. v. Cramer, 192 U. S. 265, 24 Sup. Ct> 
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291, 48 L,. Ed. 437. On the point of reading a feature into a claim 
for the purpose of sustaining the patent, it is said in McCarty v. Le- 
high Valley R. Co., 160 U. S. 110, 16 Sup. Ct. 240, 40 L. Ed. 358 : 

"Whlle this may be done with a vlew of sbowlng tlie connection in whicli 
a device is used, and proving tliat It is an operative device, we linow of no 
princlple of law whicii would autliorize us to read into a claiin an élément 
whleh is not présent, for tlie purpose of mailing out a case of novelty or in- 
fringement. The difflculty is tliat, if we once begin to include éléments not 
mentioned in the claim In order to limit sucli clatms and avoid a défense in 
anticipation, we should never know where to stop. If, for example, a prior 
device were produced exhlbiting tlie combination of thèse claims plus the 
springs, the patentée mlght insist upon reading some otlier élément Into the 
claims, such, for instance, as the side trames and ail the other operative por- 
tions of the mechanism constituting the car truck, to prove tliat the prior 
device was not an anticipation. It mlght also requlre us to read into the 
fourth claim the flanges and pillars described in the third. This doctrine Is 
too obvlously untenable to requlre argument." 

We conclude that the plaintiff's claim 2 must fail, because it is so 
broad as to be covered by the prior art. 
AfErmed. 



MORTON V. A. H. ANDREWS CO. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1915. Rehearing 
Denied January 3, 1916.) 

No. 221S. 

Patents <g=332S — Validity amd iNFiiiNGEnEST — Bunk Car. 

ïhe ilorton patent. No. 582,217, for a bunk car, for moving lumber in 
and out of the drying rooni, was not anticipated and discloses invention, 
but is entltled to a uarrow construction only, and a limited range of équiv- 
alents ; also fielA Infringed. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois ; Arthur L. San- 
born, Judge. 

Suit in equity by Horace J. Morton against the A. H. Andrews 
Company. Decree for défendant, and complainant appeals. Reversed. 

On February 27, 1896, appellant filed his application for a bunk car used 
in connection with drying rooms, whereby lumber can be run into and out of 
a drying room. The ob.1ect set out was to obtain a bunk car constructed of 
Steel or other métal, wliich should be simple, strong, and*easily assembled at 
the lumber drying klln, one that could be easily moved in and out of the klln, 
one which should operate with fianged wheels, presumably upon tracks — the 
car to be constructed lower than the bunk cars then in use, to enable the 
operator to pile tliereon a hlgher pile of lumber than theretofore. For the 
side supports of his car, appellant uses channel irons arranged as right and 
left, combined with spreaders extending between the web of the two channel 
irons and holding them rigidly in place, rigid axles between and Connecting 
the channels, surrounded by a hub ineloslng roller bea rings, about which 
rollers the fianged wheels revolve, and rotatable washers mounted on the axle 
against which the ends of the rollers abut. 

Ten days prior to the filing of Morton's application, one Bemls flled his ap- 
plication for a lumber truck, llkewise for use in connection with lumber drying 
kilns. Thèse trucks also bave for side support channel irons kept apart by 

©ssFor other cases see same topic & KBY-NUMBER in aU Key-Numbered Digests & Indexes 
22» F.— 10 
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spreaders called In the application "wasliers." The Bemis spécification Bays 
"ïlie essential feature of the invention résides in the peeullar construction of 
the washer." Thèse washers are hollow and cylindrical, so as to permit the 
passage of bolts therethrough. Thèse bolts hâve threaded exterior ends ex- 
tending through the channel web, "whereby," says tlie patentée, "the slde 
strips of the truclî frame may, by tighteniug the nuts vipon tlie bolts, be 
sprung inward sutflclently to cause the nuts upon the bolts to be securely 
held or locked agalnst possible accidentai displacement." 

On February 27, 1896, the examiner rejected claims 3 and 4 of Morton. On 
September 18, 1898, Morton amended thèse claims respectively by addlng the 
words "such spreaders having peripheral edges agalnst which the channel 
irons are respectively forced by a boit extending centrally through the spread- 
er." On April 9, 1896, an interférence was declared between Morton and 
Bemls. Thls interférence was redeelared, as amended, with one Hussey as 
an addltional party, on July 30, 1896. The issue was: "A bunk car consisting 
of channel irons arranged as rlghts and lefts, in combination wlth spreaders 
extending between the channel irons and flanged wheels mounted between 
such channel irons, said spreaders having a peripheral edge extending beyond, 
or takiiig a bearlng agalnst the channel irons before the central portion, and 
nieans, such as a boit i)assing through the central portion, of the spreader and 
the channel irons for forcing the web of the channel iron into the end of the 
siireader and thus siiriuging such web." This, according to the examiner, was 
substantially Morton's original claims 1, 2, and 3, Bemis' claims 1 and 2, and 
Ilussey's claims 1, 2, and 3. It was awarded to Bemls September 21, 1896. 
On August 1, 1896, an interférence was had between Morton and Hussey upon 
the issue: "A bunk car consisting of channel irons arranged as right and left, 
si)readers extending between the channel irons and holding theui rigldly in 
place, axles ha\ing shoulders on the ends thereof, extending between the 
channel irons and held rigldly In place, flanged wheels mounted upon the 
axles, roUers in the hubs of the wheels and around the axles and washers at 
the ends of the axle agalnst whith the roUors abut." Thls issue the examiner 
States is substantially that of Morton's claims 4 and 5 and Hussey's claims 4 
and 5. 

On September 16, 1896, Morton canceled his original claims 1, 2, and 3, 
which claims read as follows: 

"1. A bunk car consisting of channel irons arranged as rlghts and lefts, com- 
bined with spreaders extending between the channel irons and flanged wheels 
rotatably mounted between such channel irons ; such spreaders having, re- 
spectively, a clrcular edge, a hub extending beyond the circular edge and 
into but not through the web of the channel irons, and means for forcing such 
web over the hub and so springing such web, substantially as described. 

"2. A bunk car consisting of channel irons arranged as right and left, com- 
hined with spreaders, having, respectively, a hub extending beyond the pe- 
ripheral edge thereof, securlng the channel irons togetlier, such hub extending 
into but not through the web of the chamiel iron, a boit having a head on one 
end and a irat ou the other end and washers on the boit, whereby the web 
of the channel is forced over the hub and sprung, and wheels rotatably 
mounted between tîie channel irons, substantially as described. 

"3. A bunk car consisting of channel irons arranged as right and left, 
comblned with spreaders extending beyond the channel irons and holding 
them respectively in place; and flanged wheels, rotatably mounted between 
such channel irons, substantially as described," 

— and renumbered claims 4 and 5 as claims 1 and 2, without change In his 
spécification. On October 12, 1896, the August 1, 1896, issue was awarded to 
him. Amended claim 4, afterwards made claim 1 of the| patent, reads as 
follows: 

"A bunk car, consisting of channel irons arranged as right and left, com- 
blned witli spreaders extending between the channel irons and holding them 
respectively in place such spreaders having peripheral edges agalnst which 
the channel irons are respectively forced by a boit extending centrally through 
the spreader, and flanged wheels rotatably mounted between the channel 
irons, such wheels consisting of a uonrotatable axle rigldly secured between 
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the channel irons, a flanged wheel, rollers in the hub of tlie wheel and around 
the axle, and wasliers rotatably mounted on the axle at the ends of the hubs, 
substantially as described." 

Claim 2, originally claim 5, was unchanged, and reads as follows, viz.: 

"A bunk car consistlng of channel irons arranged as right and left, spreaders 
extending between tlie cliannel irons and liolding them rigidly in place, axles 
having shoulders on the ends thereof extending between the cliannel irons and 
held rigidly in place, a flanged wheel around the axle, rollers in the hub of the 
wheel and around sueh axle, and washei's mounted on the axle against whicli 
the ends of the rollers abut, substantially as described," 

Bemis' flrst claim calls for "the wlioels having their axles journaled in 
openings fornied in said side pièces," and his spécification calls for "wheels 
which are grooved to fit the track upon which they are designed to run, are 
jourualed in openings provlded for the purpose in the side strips A and are 
preferably provided with roller or bail bearings." Morton bas In his new claim 
1 the Bemis spreaders. His flanged wheels turn about a nonrotatable, roller- 
bearing axle and washer at the end of the rollers. In order to bring his 
axle down as low as possible, and insure rigidity and nonrotatability there- 
of, Morton cuts shoulders thereon. By means of his rotatably mounted washer 
upon which the ends of the rollers abut, the latter are held in place, friction is 
reduced, and patentée is enabled to set his axle down low, thereby permitting 
the use of large wheels witliout protruding the periphery thereof above the 
])latform of the car. The last above nanied feature.s are not referred to in 
the claims. What the claims do provide, as against Bemis, are the combi- 
nation of the roller mounted wheels, tlie locked axle, and the rotatable 
washers at the ends of tlie hubs or rollers, in combination. 

In addition to Bemis, appellee relies on Arnold paten'. No. 45f,,Q53, dated 
June 9, 1891, for a drier car, and Chatfleld patent. No. 4liS,.5.59. dated Febru- 
ary 9, 1892, for a founder's truck. Arnold does not eniploy channel irons, and 
stands high from the track. The device of the Chatfleld patent does not dis- 
close the use of channel bars. Its arrangement is entirely différent. It is 
not the combination of either appellant's or appellee's car. Other patents in 
the prior art are still more remote. 

Appellee's truck, style No. 2, shows wheels not extending above the platform 
of the car. It also has the notched axis, the nonrotatable axle, the rollers, 
the rotatable washers abutting on the ends of the hub, or rollers, the channel 
side beanis, and the hollow spreaders with 1)olts therethrough. Appellee 
claims a shop right or license to manufacture the device of the patent in suit. 

It appears that Morton was employed by A. H. Andrews & Co. from 1884 to 
1895. During the flrst five years of his connection with that company lie 
was employed in niaking the "Noyés" luniber drier, and during the remaining 
period of his employment with A. II. Andrews & Co. he was engaged in niaking 
for them a lumber drier of his own invention. He liad invented several lum- 
ber di-iers other tlian that of the patent aud licensed A. H. Andrews & Co. to 
manufacture them ; he receiving royalties, and also a salary for his serv- 
ices in connection with the manufacture of the driers. He Invented the car in 
suit in the early part of 1894, and A. H. Andrews & Co. began to manufacture 
and sell it in that year, and continued so to do uutil sonie time in 1895, when 
they failed. It nowhere appears upon what ternis Morton dealt with A. H. 
Andrews & Co. with référence to the car in suit. Thereafter the receiver, 
on or about February 10, 1896, by order of court transferred, with other 
property, "ail of his right, title, and iuterest in and to the patents," etc., of 
A. H. Andrews & Co., to Heney & Merle Manufacturing Co. Tins latter Com- 
pany assigned the property and rights thus acquired to James B. Heney, who 
in turn, on or about May 21, 189G, sold the same to appellee, the A. B. An- 
drews Co. For about one year, from the time he severed his connection with 
A. H. Andrews & Co. until he entered the employ of appellee, Morton manu- 
factured the bunk car of his patent under his own name. In 1896 he en- 
tered the employ of appellee, and continued in its eniploy until December 31, 
1905, when it appears that the contract between the parties was abrogated. 
The record does not disclose what was done after 1905. During the first three 
or four of the nine years of Morton's employment with appellee he manu- 
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factured the device of liis patent and sold it to appellee, and durlng the 
remalning period of approximately flve years appellee Itself manufactured 
the device uuder a protit sharing eontract. Tliere is uo ground disciosed iu 
the record justifyiug the claim of a liceuse asserted by appellee. 

The error assigiied is the failure of the court to sustain the blU and to de- 
cree infringement. Otlier facts appear in the opinion. 

Fred L. Chappell, of Kalamazoo, Mich., for appellant. 
Dwight B. Cheever, of Chicago, 111., for appellee. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). On 
March 26, 1896, Morton's claims 3 and 4 vvere rejected by the exam- 
iner. Thèse claims were amended and placed in interférence with 
Bemis and Hussey. The issue declared was the subject-matter of 
Morton's claims 1, 2, and 3, as defined by the examiner. Thèse were 
awarded to Bemis. Morton thereupon acquiesced in the award, can- 
celed claims 1, 2, and 3, and renumbered his two remaining claims as 
1 and 2, being the claims now in issue. Bemis was granted the foUow- 
ing claims in pursuance of said award: 

"In a truck for use in lumber drying kilns, two parallei side pièces A, A, the 
■wheela having their axles journaled in openings formed in said side pièces, the 
wasliers or separators B interposed at intervais of the length of the truck 
and servingi to hold the side pièces at the required distance apart, the said 
washers B being hollow and having central openings for the passage of a 
securing boit, the thiekness of the washer at the point at which the boit 
passes through it being less than at the periphery of the washer, substantially 
as described and for the purpose specified. 

"A washer desigiied for separating the channel steel strip formiug the frame 
of a lumber kiln truck, of the character described, the said washer consisting 
of a hollow body portion having apertured ends for the passage of a securing 
boit, the ends being provided with a thickeued portion surroundiug the central 
boit opening and the longth of the washer at the point at whlch the boit 
passes through it being less than at the outer face of the washer, substantially 
as described." 

By référence to the claims in suit it will be seen that they embodv 
the substance of Bemis' claim 1, with modifications of the groovèd 
wheels and their adjustments. Bemis claims "the wheels having their 
axles journaled in openings formed in said side pièces" in combination, 
etc., confining his claims in the main to a lumber truck having spécifie 
arrangements of its spreaders, while Morton places particular stress 
upon the arrangement of the wheels in his truck. In a gênerai way 
Bemis may be read upon Morton. Morton, however, claims to bave 
been the first to invent and reduce to practice a bunk car of the kind 
in suit as a matter of fact. No reason is perceived for in any way 
limiting the terms of Bemis' claim 1. It covers a bunk car — wheels, 
spreaders, channel irons, and ail that is necessary to make a complète 
bunk car, lacking only the spécial features of Morton's truck arrange- 
ment, to wit, nonrotatable axles, washers rotatably maunted on the 
axle at the ends of the hubs (that is abutting on the ends of the rollers 
contained in the hub), the lower axles with 'notch-formed shoulders, 
etc. 

As before stated, Morton insists that it was not intended tO' concède 
to Bemis the channel irons, spreaders, etc., in combination with the 
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flanged wheel adjustments shown by Morton. In support of this 
contention Morton asserts (1) that Bemis consented by his conduct 
to the award of the issue of the interférence between him and Hussey 
of August 1, 1896, of which he had notice; (2) that he never canceled 
or was asked to cancel his original clainis 4 and 5 ; (3) that he was 
in fact the first inventer of his truck notwithstanding the cancellation 
to Bemis ; (4) that ail Bemis can claim as against Morton is contained 
in Morton's claim 3 as amended ; (5) that the mattcr was granted to 
him in the patent in suit; (6) that Bemis is net in the prior art as to 
invention. 

It is true Morton's claims in suit were not canceled or even formally 
discredited in the interférence. That he is not entitled to claim a car 
constructed from channel irons, spreaders, and flanged wheels seems 
incontrovertible. What he did get was a bunk car constructed sub- 
stantially in the manner described in the claims in suit, which must 
dépend for novcity upon the features wherein such claims differ from 
Bemis. 

The use of channel irons, which are always available, constitutes a 
great élément of convenience, and strength as well. The art is a sim- 
ple one, in which advances of a basic nature cannot be looked for. 
Every new idea tending to improve the usefulness of the device is 
entitled to serions considération, and where, as hère, efficiency is en- 
hanced, in so simple a construction as a bunk car — a thing which has 
been in the broadest glare of man's simplest needs for a long period 
of time — no act of invention is too slight to be within the protection 
of the statute. Therefore, taking thèse matters into considération, to- 
gether with the presumptions arising from the grant of the patent, 
we hold the patent to be valid, but entitled to but a narrow range of 
équivalents. 

Appellee's device is shown as Complainant's Exhibit No. 5 and is 
termed "defendant's truck, style 2." From the évidence it appears 
to be almost identical with the Morton bunk car in appearance. It 
has the right and left channel beams related to each other, as shown 
in the patent. The spreaders are double, instead of in a single pièce. 
They serve the same purpose in substantially the same way ; their 
outer rims bear against the inner faces of the beams as in the patent. 
The spreaders are provided with longitudinal central bolts, which 
clamp or pinch as in Morton ; the rims, however, being skeletonized 
somewhat. It has Morton's axle openings in the beams. It has the 
notched axle ends for locking and lowering the axles. The axles are 
rigidly clamped against endwise displacement or rotation. There are 
anti-friction rollers, rotatable wheels, loose vi'ashers on the axles bear- 
ing against the ends of the hubs and of the rollers. The adjustment 
of the wheels is practically the same. Without invoking any material 
degree of the doctrine of équivalents, it appropriâtes the subject-mat- 
ter of both of the claims in suit. 

From the statement of facts herein, it is évident that appellee's 
claim to a shop right or license to manufacture the device of the 
claims of the patent in suit is without merit. It obtained no such 
right under its purchase of the assets of A. H. Andrews & Co. The 
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rights of Andrews & Co., if any, in the patent, were not superior to 
tliose of a naked license, and were therefore not assignable. Hapgood 
V. Hewitt, 119 U. vS. 226, 234, 7 Sup. Ct. 193, 30 L. Ed. 369. Appel- 
lant was entitled to the relief above indicated, and the dismissal of 
the bill was error. 

The decree of the District Court is reversed, with direction to pro- 
ceed further in accordance herewith. 



PHILADETjPIIIA RURP.ER WOTîKS CO. v. rxiTED STATES RtîBBEll 
RECLAIMING WOIUvS. 

(Circuit Court of At)iienls, Second Circuit. Novcniber 9, 1015. On Motion 
to Mortil'y Decree, December 22, 1915.) 

Xo. 121. 

Patents <E=^?>2S — Validity axd Ixfringement— Process for Reclaiming 
RtjBbek fhom A'ulca>,izei) Rubber Waste. 

The Marks patent, ^«'o. 0o5,141, for a process for reclaimiug rubber 
from vulcauized rubber waste, was not nuticipaied, and sutlicleutly de- 
scribes an operative process wtiicli produces siibstantially tlie product 
claimed ; also held iufringed. 

Appeal from the District Court of the" United States for the A¥est- 
ern District of New York. 

Suit in equity by the Philadelphia Rubber Works Company against 
the United States Rubber Reclaiming Works. Decree for complain- 
ant, and défendant appeals. Affirmed. 

For opinion below, see 225 Fed. 789. 

Tlils cause cornes hcre ui)on appeal froui a decree of the District Court, 
Western District of New York, for Injunctlou and accouuting in a suit for 
allesed infriiigemcnt of a patent. The patent sued upon is No. 635,141, grant- 
ed October 17, 1809, to Artliur H. Marks for a "process for reclaimiug rubber 
from vulcanizcd )'ubber waste." 

Tlie single daim reads as tollows: "The described process for devulcanizing 
rubber waste which consists in submerglng the flnely-ground rubber waste in 
a dihite alkaline solution in a sealed vessel, in heatiug the contents of the 
vessel to a température of .'{44 desrees Fahrenheit more or less substantially 
as specified. and in niaintaining said température for twenty-four hours more 
or less substantially as specified." 

The opinioji of .Judge Mazel in the District Court will be fouud in 225 Ped. 
7S9. A few months before hls décision was rendered, the District Court for 
the Northern District of Ohio, Eastern Division, rendered a décision, adverse 
to the validity of the patent, in a suit brought by this complalnant against the 
l'ortiige Ruii'ber Company. Judge Clarke's opinion will be found in 227 
Fed. 023. 

FVancis J. Wing, of Cleveland, Ohio, and Arthur v. Briesen and 
Fritz Ziegler, Jr., both of New York City, for appellant. 

Charles Neave and Alan N. Mann, both of New York City, for 
appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

DACOMBE, Circuit Judge. Both Judge Clarke and Judge Hazel 
bave elaborately discussed the questions presented in thèse two causes, 

<g=:;5For other cases see same toplc & KEÏ-NUMBBR iu ail Key-Numberea Digests & Indexes 
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and in their opinions there will be found quotations from the records 
and testimony, which need net be hère repeated ; the opinions should 
be consuhed for a comprehensive statement of the controversy. It is 
sufficient hère briefly to indicate why this court has reached the con- 
clusion hereinafter indicated. 

There is a mass of testimony in the record, dealing technically and 
scientifically with the théories as to just how the solution of the patent 
acts upon the rubber scrap when the mixture is heated as prescribed 
in the patent. It is interesting, perhaps, but of no especial importance, 
since it is in no way helpful towards finding the answer to the simple 
question: What did the patentée disclose? He advanced no theory 
in his spécifications; it was not necessary for him to do so. AU 
that the law required of him was a plain statement of his process, set 
forth in sufficient détail to be understood by a person skilled in the 
art. If the resuit of his process is a product which he describes as 
"devulcanized rubber having substantially the characteristics of fresh 
rubber and capable of being used in like manner and for like purpose," 
and if it further appears that this is the first time that this particular 
process was disclosed to the world, Marks was entitled to his patent. 
Whether he had some theory when he applied, or has one now, whether 
the experts hâve conflicting théories or not, are matters of no impor- 
tance. 

The description o£ the process is couched in plain and simple lan- 
guage. Finely ground rubber waste is put into a vessel. This vessel 
itself is located in an outer réceptacle capable of containing it and of 
being tightly closed. No spécial shape is prescribed for either the ves- 
sel or réceptacle; they may be cylindrical or square, high or squat; 
it is sufficient that one shall contain the other with a space to spare 
between the two. Upon the rubber waste that has been put into the 
inner vessel there is poured a dilute alkaline solution, a 3 per cent, 
solution of caustic soda being preferred. The patentée does not state 
the relative proportions of waste and solution, but he does give very 
clear and definite instructions as to the quantity of solution which shall 
be used. There is to be enough of the solution to permeate the finely 
ground rubber waste and completely submerge it. The inner vessel 
is then sealed up to prevent evaporation of the solution, and steam is 
let into the outer réceptacle under a pressure of 125 pounds, more or 
less, équivalent to a température of 344 degrees Fahrenheit. This 
steam pressure is maintained for the time necessary — say 24 hours. 

There certainly seems to be no obscurity about thèse directions. The 
rubber waste is to be finely ground ; the patentée does not say through 
what size mesh its particles should pass, but it might be supposed 
that a person skilled in the art would know what would be the range 
of finely ground waste ; and the art of reclaiming rubber from waste 
(or trying to do so) was an old one. The solution is stated to be "a 
dilute alkaline solution" — 3 per cent, of caustic soda is given as pre- 
ferred — but it might be supposed that one skilled in the art would know 
within what limits he might départ from 3 per cent, and still bave "a 
dilute alkaline solution." Presumably ail rubber waste is not absolute- 
ly identical, some may require a stronger solution than others, and 
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it mîg^ht be supposée! that a person skilled in the art would know how 
much he should vary the strength of the dihite solution in order to 
olîtain results with the kind of finely-ground waste he was treating. 
Certainly the patentee's statement as to température and period of 
steam appHcation is quite spécifie. Examination of the record indicates 
that the suppositions above postulated as to what one slcilled in the 
art woukl know about "finely-ground rubber waste" and "a dilute al- 
kaline solution" are fully warranted. There is no vagueness about the 
patentee's disclosure of his process. 

Does it accomplish its intended resuit? Out of the mixture of waste 
and solution does there, when the process is complète, remain "de- 
vulcanized rubber having substantially the characteristics of fresh rub- 
ber and capable of being used in like manner and for like purposes" ? 

Défendant put his expert witness on the stand to prove a séries of 
experiments he had made, following the directions of the patent and 
not producing the resuit which the patentée claimed. This expert 
had never had any expérience in treating rubber ; practically he was 
not skilled in the art. It is not infrequent in patent causes to find that 
experiments conducted to show that a patent lacks utility turn out as 
it was expected they would. Plaintiff calls attention to the statement 
of a witness, who had had large expérience in treating rubber, that by 
following the Marks jmtent exactly he had produced a fair product. 
This défense, inoperativeness, is usually determined by the fate of 
another défense, infringement. If a patented process fails to produce 
a fair resuit, it will not be used commercially. Conversely, if a de- 
fendant is found to use the patented process commercially, it will be 
presumed that he gets a fair product by its use ; and it will take more 
than a séries of laboratory experiments to show that no such product 
results. Reaching as we hâve the conclusion hereinafter expressed 
as to infringement, we are satisfied that the patent sufïiciently discloses 
a process which enables a person skilled in the art to produce the re- 
suit which the patentée indicates. What is the showing of the prior 
art? liall, No. 19,172, states that ground rubber waste should be sub- 
mitted to the "opération of boiling water in caldrons, kettles, or tanks 
of any description." Ile says that lime water or alum can be used ; 
but the method of using is manifestly remote from Marks Hall, No. 
22,217, submits the ground waste "in a close or proper vessel to the 
action of steam direct upon the rubber, or in connection with water 
for the space of 48 hours." That is not the M^arks process. Hall, 
25,160, provides for placing the ground waste "in a close steam boiler 
or other suitable vessel, into which steam is conducted through a steam 
pipe. In its passage through the pipe the steam is superheated." This 
also is not the Marks process. 

It would be a waste of time to enumerate ail the prior patents in 
the record ; some suggesting one clément, some another, of Marks' 
process. We may proceed at once to the patent to Mitchell, No. 395,- 
987, January 8, 1889, which both Judge Clarke and Judge Hazel con- 
cur in holding cornes nearer than any other to suggesting the process 
of the patent in suit. The discussion of this patent in their several 
opinions may be read; they reached opposite conclusions. Judge 
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Clarke finds that it "cornes very close to being, if indeed it is not, a 
clear anticipation of the process of the Marks patent." Judge Hazel 
finds tliat Mitcliell's process "defiberized rubber waste by tlie use o£ 
acid and pressure and then devulcanized it by an additional step after 
washing out the caustic soda," while Marks, on the other hand, "de- 
fiberized, desulphurized, and devulcanized waste rubber by a single 
opération and in so doing achieved a difl^erent resuit from Mitchell." 
After a careful study of the two patents in the light of the discus- 
sion of them by experts and counsel, we entirely concur with Judge 
Hazel's conclusions. This Mitchell patent cannot be transformed 
from a two-step process to a one-step process merely because in an 
English patent (20,289 of 1889) Atitchell recommended a one-step pro- 
cess to be carried out by the use of other agents than those specified 
in Mitchell, 395,987, and in Marks. In this English patent we find 
recommendations to use iron in the form of borings or filings, or even 
larger pièces, turpentine, bi-sulphide of carbon and naptha. The fol- 
lowing excerpts from the Mitchell patent, 395,987, indicate to vts quite 
clearly that Judge Hazel's construction was a correct one. After de- 
scribing a process for removing fiber and minerai matter, Mitchell says : 

"Where tlie waste is unvulcanized tins ouds tjie procpssi. « * « Wlien, 
however. it is desii'ed to devulcaiiize tlic i-r.liber, I sulî.lect it to further treat- 
iiu'ut, as follovi's: Imme(îiatel.\'i after wasliiii.i,' out flie mud, and before the 
contents of tbe vessei lia^e liad tiuie to cool, I ajîain cloi-e tlie cock of the 
bîow-off pipe J'I and fiirce in steam uniil a ijres.-nre of say 12."> iiminds and a 
tempera.tui'e of .'!'-8 d(','.;rees Fa.lireiiheit liave reaeliod, I)y niai:!taiiiini^ which 
for a period of from 12 to .30 lioiu's the rubiier will l)e devulcanized." 

Before the steam is thus applied the defiberized waste bas been 
thoroughly washed, first with hot and then with cold water. It is 
the subjection of this thoroughly cleancd waste directly to steam under 
pressure which, as Mitchell's patent states, "devulcanized" the rubber. 
We are unable to see how such a process can be held to anticipate 
Marks' process, or even to approach it so closely as to négative in- 
vention. 

As to the défense of alleged prior uses, it seems unnecessary to add 
anything to Judge Hazel's discussion of this branch of the case. 

The only witness available to show what process défendant employs 
was a détective; such process being carried on in secret. We con- 
cur with Judge Hazel that bis testimony made out at least a prima 
facie case of infringement. Inasmuch as défendant introduced no 
évidence to show eilher what its process was or what it was not 
(Badische Anilin v. Klipstein [C. C] 125 Fed. 543), v/e think infringe- 
ment was sufficiently proved. 

The decree is affirmed, with costs. 

Walter C. Noyés, Arthur v. Briescn, and Fritz Ziegler, Jr., ail of 
New York City, for petitioner. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

On Motion to Modify Decree. 

PER CURIAM. This is a motion to recall the mandate recently 
sent down in this cause and to direct a modification of the interlocutory 
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decree which was affirmée!. That decree is in the usual form. It 
finds validity of the patent, title, and infring-ement, directs recovery 
of profits and damages since October 9, 1906, and sends the case to 
a master to take account and report as to such profits and damages 
since October 9, 1906. Apparently this date is six years prior to the 
beginning of the suit. It is now asked that the decree be altered, so 
as to avoid ail référence to this date, except for a proviso at the end 
of the clause that there shall be no assessment or accounting of profits 
and damages for any inf ringement committed prior to October 9, 1906. 

We see no reason for modifying the interlocutory decree. The 
master will take account and state profits and damages, if any, for 
the period from the date named October 9, 1906, down. If either side 
so wishes, the master will distribute the amount into two or more 
periods, so that in the event of défendant (upon coming in of the mas- 
ter's report) convincing the court that it should not be held for profits 
or damages for one or more of those periods, final decree may be 
entered without any rehearing before the master. The decree, as it 
stands seems to us sufficiently elastic to allow this practice to be fol- 
lowed ; but, if it is not, the District Court bas power to make such 
a régulation for the master's guidance, without any référence to this 
court for authority so to do. 

Motion denied. 



mVING IRON WOIÎKS CO. v. HEBBFJÎD & WRN/, Inc. 

(Circuit Court of Appeals, Second Circuit, Xovember 9, 1915.) 

Ko. 48. 

Patents (gx^j.SSS — Vat.tdity and Infringement — Fastening for Gratinos. 

The Berson patent, No. 1,105,873, for meinis fur fastenins t'oor iuid side- 
walk gratings, claim 1, held to disclose patentable invention, but not in- 
friiiged. 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suit in equity by the Irving Iron Works Company against Hebberd 
& Wenz, Incorporated. Decree for défendant, and plaintiff appeals. 
Affirmed. 

This cause comes hère upon appeal from a decree dismissing the 
bill in a suit brought for alleged infringement of a patent. The pat- 
ent is No. 1,105,873 issued August 4, 1914 (on application filed De- 
cember 12, 1913), to N. Berson, for "means for fastening floor and 
sidewalk grating." 

The opinion of Judge Veeder in the District Court is as follows : 

Suit for infringennuit of claim 1 of patent No. 1,105,873, for means for fas- 
tening floor and sidewalli gratings, granted to Nathan Berson, assiguor to 
Irving Iron Works Company, August 4, 1914. The claim involved reads: 

ÊcsjFor other cases see same topic & KEY-NDMBER In ail Key-Numbered Digests & Indexes 
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"Tlie combination, with a gratlng havlng a plurality of substantially paral- 
lel projectlng bars at each end and a frame for holding the said grating hav- 
lng end snpportlng pièces for the gratlng, of a projectlng member set in the 
frame and havlng a roughened under surface extending substantially paral- 
lel to the gratlng, and a swinging member pivoted In the projectlng ends of 
the gratlng and adapted to engage the roughened under surface of the pro- 
jectlng member." 

From mère Inspection of the patented device one would doubtless be inclln- 
ed to regard It as a pro<luct of mechanlcal skill only. But, when It is con- 
sldered in connection with the testimony in tliis case, I thlnk it must be ad- 
mltted that It discloses patentable invention. The évidence shows tliat the 
patented device solved a real difflculty whlch trained engineers Iiad falled to 
solve, and that it was Immediately adopted by tlie Public Service Commission 
for use on the subways. 

Tlie patent is therefore valld for what the inventer described and claimed. 
Tlie combination, as set forth in the claim, Includes "a projectlng member set 
in the frame and havlng a roughened under surface » * * and a swing- 
ing member * * » adapted to engage the roughened under surface of the 
projectlng member." The function of the roughened under surface of the pro- 
jectlng member, thus accentuated in the claim, is dlstlnctly stated In the 
spécification. The projectlng member illustrated In the drawings is a boit 
mounted in the vertical flange of the angle iron and clamped thereto by a 
lock nut. "The lock nut 7 can then be easily screwed up with a spanner 
thereby fastenlng the boit rigldly in a horizontal position with its serrated 
under surface bearlng down on the swinging member 8. This prevents the 
surging member S from being easily disengaged from the boit and firmly fas- 
tens the gratlng in the frame." 

Whlle I am unable to assent to the defendant's contention that In Its struc- 
ture the projectlng member is not "set in the frame," I agrée that Its projectlng 
member bas no "roughened under surface" as required by the claim. In the 
defendant's device the Inwardly projectlng member Is stamped out of the 
vertical portion of the frame. Instead of havlng a roughened under sur- 
face, it is relatively smooth, or as smooth as it can be, considering the man- 
ner in whlch it is made. If it can also be sald to be relatively rough as com- 
pared with a flled and polished surface, it is sufflclent to say that there is no 
intentional roughenlng of the under surface, and that as compared with the 
plalntlff's threaded boit It is smooth. Certainly it is not rough enough to per- 
form the function whlch the complainant's claim and spécification require. 

I am therefore of opinion that the defendant's structure does not infringe. 

A. Parker Smith, of New York City, for appellant. 
Munn & Munn, of New York City (T. H. Andersen, of New York 
City, of counsel), for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The patentée in his spécifications states 
that: 

"The problem of providing a simple and efficient fastening for holding the 
gratlngs In thelr snpportlng frames of angle iron or équivalent construction, 
whlch can be convenlently operated both in attachlng and detaching, has pre- 
sented some difflculty. Such fastenlng must be place<i below the upper sur- 
face of the grantlng so as not to présent any projections against whlch the 
feet of pedestrians may strlke, and when so located it soon becomes buried 
in accumulated dirt, rust, or Ice, whlch, added to the inaccessibility of Its po- 
sition, makes it dlfflcult to detach when the gratlng is to be taken up, as well 
as dlfflcult to Install in the first place. I hâve invented a simple form of at- 
tachment for such gratlngs whlch overcomes thèse difflculties, and the best 
form of apparatus at présent known to me, embodying the princlple of my in- 
vention, is illustrated in the accompanying sheet of drawings." 
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The claim, inf ringement of which is charged, reads : 

"1. The combinatioii wlth a grating havliig a plurality of substantially 
parallel projectiiig bars at each end, aud a frame for holding the said gratiiig 
liaviiig end supporling pièces for the grtiting, of a projectiiig ]neiul)er set in 
the frame aud having a rougliened under surface extending substantially 
parallel to the grating, and a swinging niember pivoted in the projecting eiids 
of tho grating and adapted to engage the roiighened under surface of the pro- 
jecting nieniber." 

The prior art contains a patent, No. 1,105,791, granted August 4, 
1914 (on application filed July 7, 1913), to Walter E. Irving, for 
"means for fastening floor and sidewalk gratings." The claim of the 
Irving patent reads : 

"The comblnation with a grating having a plurality of projecting bars at 
each end, aud a frame for holding the sanie having eud pièces of angle iron, 
of a tlireaded boit loosely fltting in a hole in the vertical flange of the angle 
iron, a nut for clamplng said boit rigldly to said angle iron in a position par- 
allel to the grating, and a swinging plate perforated to engage said boit and 
pivoted to the projecting bars of the grating." 

This sufficiently describes Irving's device. It is quite apparent that 
the claim of the patent in suit can be given no broad construction; 
the mère substitution oi a hook, or an e\''e, or some other device, for 
a hole in a swinging plate, such hole, hook, eye, or what not engaging 
with a projection, would not be patentable. Examination of the spéc- 
ification shows that Berson effected a co-operation of the two parts 
of the holding device which apparently made it more efficient. His 
sv/inging member is a U-shaped structure adapted to swing under the 
projection with which it is to engage. His projecting member, which 
is a boit, screw-threaded as bolts are, extends parallel to the horizontal 
flange of the angle iron on which the grating rests ; the boit being 
mounted in the vertical flange of the angle iron. A hole is made in 
this flange, through which the boit is inserted and clamped to the 
flange by a lock nut. This hole is made larger than the boit, so that 
the lattcr niay be pointed slightly upward, if necessary, to facilitate 
swinging the U-shapcd structure under it. The lock nut can tlien be 
easily screvved u]) with a spanner, thereby fastening the boit rigitlly in 
a horizontal position with its serrated under surface (the serration be- 
ing the screw-threads) bearing down on the swinging member. This, 
as patentée points ont, "prevents the swinging member front being 
easily disengaged from the boit and firmly fastens the grating in the 
frame." It wotdd seem to constitute a more efi^ective holding device 
than one so arranged that the loop will swing in and ont under the 
projection, without being directly pressed upon by the latter, after it 
bas swung under. It is not necessary for us now to détermine wheth- 
er this particular arrangement of parts constitutes patentable inven- 
tion ; for the purposes of this appeal it may be assumed that the Berson 
patent is valid. 

The détails of the holding device above set forth are stated in the 
spécifications to be "préférable," but we think claim 1 cannot be sus- 
tained imless they are read into it ; the claim itself seems to indicatc 
that this is to be donc, because it enumerates the projecting member 
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"set in the frame," vvhich implies that it is inserted in the frame and 
there affixed in the manner described in the patent, or, it may be, in 
some other équivalent manner which makes the two parts of the lock- 
ing device function as Berson's parts do, the projection "bearing down" 
on the swinging loop to secure firm f astening. 

The defendant's device differs from this. Its swinging hook, which 
is the équivalent of the U-shaped structure, swings under a projection 
from the vertical flange of the angle iron. That projection is a tongue 
or lug stamped out of the vertical flange, which does not nip or bear 
down on the swinging hook, and therefore lacks the function of firm 
fastening which the Berson combination secures. As claim 1 must 
be construed, if it is to stand, défendant does not infringe it. 

Decree affirmed, with costs. 



SCHMIDT V. CENTRAL FOUNDRY CO. et al. 

(Circuit Court of Appeals, Tliird Circuit. January 12, 1916. Rehearing 
Deiiied February 9, 1916.) 

Ko. 1901. 

Patents i®=3328 — Vaxiditt— IJtility oj' Device. 

Tlie Sclimldt patent, No. 924,840, for au improvement in pipe couplings, 
claims 1 and 3, held void for laek of utility. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey ; Thomas G. Haight, Judge. 

Suit in equity by Charles R. Schmidt against the Central Foundry 
Company and others. Decree for défendants, and complainant appeals. 
Affirnied. 

For opinion below, see 218 Fed. 466. 

Connolly Bros., of Washington, D. C. (Thomas A. Connolly and 
Joseph B. Connolly, both of Washington, D. C, of counsel), for ap- 
pellant. 

Charles Neave and Clarence D. KeiT, both of New York City, for 
appellees. 

Before BUFFINGTON, McPFIERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The patent in suit, which was is- 
sued to the plaintitï, Charles R. Schmidt, on June 15, 1909, is for an 
improvement in pipe couplings, and relates "particularly to couplings 
for cast iron pipes wherein the interfitting faucet and spigot ends are 
tapered and machined or ground to produce a tight joint." The Dis- 
trict Court dismissed the bill (218 Fed. 466) on the ground that 

(g=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Schmidt — who had been the vice président and manager of the défend- 
ant Company while he was developing the invention and was applying 
for the patent — had imphedly Hcensed the company to use the coupling 
and was therefore estopped from recovering damages for infringe- 
ment. 

We do not indicate any disapproval of the opinion below, but we 
feel disposed to décide the case on the ground that the claims in suit 
are invalid. The field of the patent is very narrow, as the following 
paragraphs from the spécification will show : 

"My Invention bas for its objeet the provision of novel means for producing 
a perfectly tiglit joint in couplings of the above-mentioned charaeter, and in 
order to aecomplish the desired resuit I so construct the faucet end of each 
pipe section as to render tlie same elastic, to that it will yield under the strain 
imposed upou it by the spigot eud or entering member of the adjacent pipe 
section and accommodate itself to inequality or unexactness in the shape of 
the spigot end, due to Imperfect workmanship, and will also permit of adja- 
cent sections of pipe being perfectly joined, even though they are laid some- 
wliat ont of exact alinement. I produce the required elasticity of the faucet 
section by enlarging the bore of the faucet section adjacent to the tapered 
portion, so as to diniinish the thickness of the wall of the faucet member and 
render the same expansible and elastic to a sufflcient degrce to aecomplish the 
desired resuit." 

"This enlargement of the bore or cavity of the favicet section in the rear of 
the tapered portion provides the required elasticity for the accoiuplishmeut of 
the first objeet hereinbefore set forth and coustitutes the niost important fea- 
ture of my inveuti(jn, and the uuinner in wliich the elasticity so provided is 
utlliïîed in the provision of a perfectly tight joint will be hereinafter de- 
scribed." 

* «ik « 4c * nf ^^ * 4> 

'•The parts as described are preferably made of cast irou, and when the 
adjacent ends of pipe sections are to be joined, the spigot end of one section 
is inserted in the faucet end of an adjacent section and bolts 5 are passed 
through the holes in the lugs of both sections, and when the bolts are tighten- 
ed up by screwlng up the nuts with which they are provided tlie two sections 
are drawn tightly together and form a perfectly tight and water or gas 
proof joint. If desired, the clamps 15 are also applied as shown in Kg. 2, 
and serve to hold the members tightly together in the event of the bolts failing 
to do so. In drawing the sections together, the faucet section yields or ex- 
pands slightly owing to its elasticity, so that when the coupling opération is 
completed the spigot end will be tightly and snugly fltted in the faucet end, 
notwithstanding any slight irregularity that may exist in either section, and 
notwithstauding any slight déviation in axial alinement of the two sections 
that may occur." 

Nothing described in the foregoing paragraphs is new, unless it 
be the annular groove that is the chief objeet of the patent. This is 
produced by — 

"enlarging the bore of the faucet section adjacent to the tapered portion so as 
to diminish the thickness of the wall of thei faucet member and render the 
same expansible and elastic to a sufficient degree to aecomplish the desired 

resuit." 

The claims in issue are 1 and 3, and they are similarly restricted: 

"1. In a coupling for pipes, a coupling section having a tapered spigot end, 
in combination wlth a faucet section having a tapered faucet opening to receive 
said spigot end, the sections being provided with means fçr drawing them 
together, and the bore of the faucet section being enlarged adjacent the inner 
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end of the tapered portion thereof and being sufflciently elastie at said en- 
largement to expand wlien the sections are drawn tightly together. 

"3. In a coupling for pipes, the combinatlon of an exterlor tapered spigot 
section wlth an iuteriorly tapered faucet section and means for drawing said 
sections together, the bore of the faucet section being enlarged at the rear of 
the tapered portion and being elastie at such enlargement, the inner walls of 
the enlarged portion being formed on curved Unes." 

It should be noted that the object of the patent is not to secure flex- 
ibihty of the joint. The object is to increase the elasticity of the wall 
of the pipe itself, so that when the spigot end is forced into the faucet 
end the force shall compel the métal of the faucet to expand slightly 
and thus to admit the spigot a httle more completely in order to make 
a tighter joint. The patentee's theory is that he vvill secure the needed 
elasticity by making the métal thinner close to the tapered portion, 
and for this purpose he provides the annular groove referred to. But 
whether he does in fact secure the elasticity he seeks is so much in 
doubt that we cannot regard it as proved. He did not testify himself, 
and the only évidence to support the theory -was ofifered in rebuttal, 
and is so unsatisfactory that we cannot rely upon it safely. It con- 
sists of several mechanical tests that were made at the patentee's in- 
stance, but the value of the évidence is much impaired by the facts 
that the tests (1) were altogether ex parte, and (2) were not compara- 
tive. In other words, the witness tested certain couplings that were 
furnished to him by the patentée, but no tests were made of couplings 
that lacked the groove in question, and moreover ail the tests were 
made withotit the defendant's knowledge. We hâve no évidence there- 
fore concerning the fact of the increased elasticity, and (theory for 
theory) we hâve a positive expert opinion that the groove will produce 
no such resuit as the patentée hoped. In the ordinary case, an in- 
f ringer is not permitted to deny the utility of the invention ; but the 
acts of infringement complained of hère were practically committed by 
Schmidt himself while he was acting for the foundry company as one 
of its responsible officers. On the ground, therefore, that the utility 
of the patent is not apparent, and that upon ail the évidence we cannot 
avoid the conclusion that the groove in question serves no tiseful pur- 
pose, we are obliged to hold that the claims in suit are void. 

The decree dismissing the bill is therefore aflirmed. 



GARRTSON et al. v. EAGLE WAGON WORKS et al. 

(Circuit Court of Appeals, Second Circuit. November 9, 1915.) 

No. 30. 

Patekts <S=3328 — Validity and Infringement — Dumping Car. 

The Lawrence patent, No. 645,816, for a dumping car having a hopper 
bottom wlth hinged doors swinging downward to discharge the load and 
a double run of equalizing chaln to hold them securely in place when 
closed, as to the latter feature was not anticipated and discloses patent- 
able invention ; also held inf rlnged. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

<S=3For other cases see same topic & KEY-NUMDER in ail Key-Numbered Digests & Indexes 
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Suit in equîty by William T. Garrison and another against the 
Eagle Wagon Works and William Deveson, for infringement of pat- 
ent No. 645,816, granted Mardi 20, 1900, to George H. Lawrence, for 
a dumping car. Decree for défendants, and complainants appeal. 
Reversed. 

The following is the opinion of the trial court: 

In this action complalnant asserts that défendant infringes the Lawrence 
patent for a dumper freight car by manufacturlng a dumping wagon, Sntended 
to be drawn by liorses, or at ail events not to be self-propelled. Defendant's 
wagon Is constructed In conformlty with patent 699,262, issued May 6, 1902, to 
"Van Wagenen. 

In Eagle Wagon Works v. Columbia Wagon Co. (D. C.) 181 Fed. 150, the de- 
fendant in thls case sued one alleged to infringe the Van Wagenen patent. In 
that suit the Lawrence patent was cited as an anticipation of the A''an 
Wagenen Invention. The défense was held not good, and the resuit athrmed 
in 183 Fed. 772, 106 0. C. A. 137. XJnless thls trial court is to take the unusu- 
al and extrême course of dlsagreelng with the Circuit Court of Appeals for 
the Third Circuit, this action must fall, provided the record be not so very 
différent as to compel a dllïerent judgment. 

This Is the contention of présent complalnant, who asserts that the record 
In the Third circuit case "contained no proof that road wagons of the dump- 
ing type were frequently constructed with bottom doors hinged transversely, 
instead of longltudinally, and were perfectly operatlve." In my judgment It 
is very doubtful whether the présent record does contaln évidence that road 
wagons of the dumping type with doors transversely hinged were "perfectly 
operatlve." It is even more doubtful whether such road wagons, even if opera- 
tlve mechanlcally, were so successful as to close the door of invention to those 
devising wagons of the klnd manufactured by thls défendant. 

It does not Infrequently happen that a new record in a new case requlres 
the abandonment of earlier décisions on the same patent. But It is also true 
that the flrst décision on a patent furnlshes a specles of target at which évi- 
dence may be directed in future lltigation. Such évidence oiight to be criti- 
cally considered, and unless it is vei-y strong earlier décisions should be ad- 
hored to. I do not thlnk that the new évidence before this court is very strong, 
and I am sure that it Is not sufficiently compelling to require thls trial court to 
disagree with the appellate tribunal of the TMrd circuit. 

Bill dlsmlssed. 

H. T. Fenton, of Philadelphia, Pa., for appellants. 
Frederick G. Bodell, of Syracuse, N. Y., and A. E. Parsons, of 
Syracuse, N. Y., for appellees. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The improved dumping car belongs to 
the class in which the load is dumped by opening the bottom. The 
bottom is composed usually of two hinged doors, which normally are 
closed and held in closed position by some device ; when released they 
swing downward, and the load f ails or shdes out ; thereaf ter the doors 
are again raised into place and the car is ready to receive another 
load. The spécification states that car is "simple and durable in con- 
struction and arranged to permit of conveniently opening and secure- 
ly closing the doors without danger of unequal closing of said doors 
and a conséquent loss of the loaded material." The structure in ail 
its détails is very clearly set forth. Figs. 2 and 3 hère reproduced will 
make the description easy to understand. Fig. 2 is a plan view of the 
bottom of the car viewed from below. Other figures and tlie use of 
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the word "hopper" indicate a car with sloping sides running down to 
the doors, so that when the latter are open the loan will readily slide 
down to the aperature of discharge. Figure 3 is a sectional sUde élé- 
vation on the Une 3,3 indicated on Figure 2. 




The patentée states that the hopper bottom "is provided with usual 
doors C C " connected by hinges D D' , with the hopper-bottom, so 
as to readily swing into an open position when released. At one side 
of the hinge D for the door C is arranged a framework B, in which 
is journaled a transversely extending winding shaft P, provided at 
one outer end with a square offset F' for the frame of a crank arm 
or other device to allow the operator to turn the shaft ; the shaft be- 
ing provided near the offset F with a ratchet wheel G, adapted to 
be engaged by a pawl G' to look shaft F against accidentai unwinding. 

"On tlie shaft F wind the ends of a chain H, extending longltudlnally of 
the car and transversely aeross the doors C C" and under pulleys /, journaled in 
suitable beniings, at or near the free ends of the doors C C" at the under side 
thereof. The chain H then extends to and passes over pulleys J journaled in 
suitable bearings in the framework E' secured to the hopper bottom A at one 
side of the hinge D." 

The patentée then describes a method of arranging the pulleys Ir 
and their journals, so that when the doors are closed there is formed 
"a truss chain for securely holding the door," This feature is referred 
229 F— 11 
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to only in claim 4, which is not involved in this suit. The spécification 
then proceeds to détail the processes of opening the doors by releasing 
the pawl and of closing them by turning the shaft F and winding np 
the ends of the chain. Thèse are so apparent from a glance at the 
drawings that description may be omitted. The patentée then points 
eut the advantages of his structure as f ollows : 

"Now it is évident tliat in case there is auy slacl: in one of the runs of 
tlie chain it is readily equalized owing to the ehaiu passing over tlie pulleys J, 
spaced apart on tlie car body and on the side of the doors opposite to that on 
which the shaft F is located. Hence the two runs of the chain push equally 
on the doors, near the ends thereof, and consequently both doors are swung 
properly into a closed position and are held in this position against accidentai 
opening or against sagging at one end of the door owing to tlie equalized chain, 
the ends of which are uniformly wound up on the shaft F, the latter being 
locked against rotation by the pawl G' engagiug the ratchet wheel Q." 

The claims in controversy are : 

' 1. A dumping car, provided with a winding shaft located on the under side 
of the car and at one side of the dumping doors, and an equalizing cliain ar- 
l'anged for winding at its ends on said shaft, tlie chain extending transversely 
iU'ross the dumping doors and having a traveling connection with the car, to 
allow the chain to equalize, substantially as shown and deseribed. 

"2. A dumping car, provided with a winding shaft on the under side of the 
car body and at one side of the dumping doors, an equalizing chain arranged 
to wiud at its ends on said shaft, the chain extending transversely across the 
dumping doors and car body, and pulleys on the car body at the side of the 
doors , opposite that at which the shaft is located, the chain passing over said 
l)u]leys, to allow the chain to equalize, substantially as shown and deseribed. 

"y. A dvmiping car, provided with a winding shaft on the under side of the 
car body and at ona side of the dumping doors, an equaliziug chain arranged 
to wijid at its ends ou said shaft, the chain extending transversely across the 
dumping doors and car body, pulleys on the car body at the side of the doors 
opposite that at which the shaft is located, the chaiu passing over said pulleys, 
to allow the chalu to equalize, and door pulleys on tbe under side of the doors 
at or near the free ends tliereof, and under which the chain passes from the 
winding shaft to the car body pulleys, substantially as shown and deseribed." 

It often happens that a patentee's description will indicate in détail 
the points in which his device differs from those of the prior art. 
There is no such detailed indication hère. It will therefore be neces- 
sary to refer to the prior art as disclosed by the record to ascertain 
j'ust what it is which Lawrence showed by way of improvement : when 
that is disclosed we can see whether it constituted patentable invention. 
Vehicies with dumping bottom are used on ordinary roads and on 
railroad tracks; so far as the arrangements for opening or closing 
their dumping doors are concerned they belong to the same art. This 
prior art may be considered in the order in which it is given in the 
référence index. 

One Deveson identified a sketch of what he called "old style Watson 
wagon," which he said he had dealt in — presumably prior to the patent 
in suit. We find no such sketch in the record, but from his testimony 
it is apparent that it had two chains with no equalizing device. The 
Watson patent, 378,272, February 21, 1888, shows a dumping wagon in 
which the bottom of the wagon box is divided lengthwise through the 
center, the two hinged parts swinging downwardly to discharge the load. 
The doors are swung up into place and held there by four separate 
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chains wound on two drums, each chain is independent of-the others. 
Each door is held in place fc>y a pull upward and at each outside corner, 
no chain runs under eidier door crosswise or lengthwise. The John- 
son patent, 474,744, May 10, 1892, shows bottom doors opening trans- 
versely ; it has a single chain which runs only once transversely across 
the middle of the doors. There is no equalizer and the chain crossing 
the doors once only, there is nothing to be equalized. Brown, 131,248, 
September 10, 1872; Hoadlev, 183,396, October 17, 1876; Hubbard, 
303,518, August 12, 1884, and 295,174, March 18, 1884, show equaliz- 
ing devices for whiffletrees. Haas, 293,167, February 5, 1884, shows 
a machine for drawing métal bars in which there is an equahzing 
device. Scherer, 451,173, April 28, 1891, has an equalizer in a burial 
apparatus. It needed no référence to thèse remote arts to establish 
the proposition that the mechanic art was familiar with various de- 
vices for equalizing the pull of cables, ropes, and what-not. But if 
Lawrence was the first to place under the bottom of a dumping car 
two runs of chain across both doors so located as to hold them effi- 
ciently and to secure such an equalizing of the pull on the chain, when 
wound up, that the chain presses uniformly against both doors, we do 
not see why he shoukl be deprived of the fruits of his ingenuity be- 
cause he employs one or more common mechanical devices in carry- 
ing out his method. That he was the first to do this is manifest from 
the record. Indeed upon the argument defendant's counsel admitted 
that the use of an equalizer in connection with a dumping car the bot- 
tom of which is held up by runs of chain was new with Lawrence. 
We find no file wrapper in the record, nor any action in the Patent 
Office which would call for any modification of the claims in contro- 
versy, which in plain language cover the simple and apparently useful 
device which Lawrence disclosed. Does the defendant's device in- 
fringe? It has the two hinged doors, the single chain underrunning 
them twice and an equalizing device at the side opposite the shaft on 
which the ends of the chain are wound, such equalizing device op- 
erating as Lawrence's does and accomplishing the same resuit. It is 
contended, however, that infringement is not shown for the following 
reasons. 

1. Defendant's wagon is not a railroad car for dumping coal ; it is 
a road wagon for dumping dirt or stone. For anything that appears 
in the record this is a single art ; so far as the opening and closing of 
the doors is concerned there is no différence between a dumping car 
and a dumping cart. At the opening of his spécification the patentée 
says that his invention relates to railroad coal-cars of the hopper 
bottom type. He had already stated that he had invented a new and 
"improved dumping car." There is nothing in his drawings to indi- 
cate that the device is not adaptable for carts as well as cars. In his 
claims he does not confine himself to railroad cars, in each of them 
referring to the vehicle in which his arrangement is to be placed as 
a "dumping car." 

2. That in defendant's car the opening between the doors runs fore 
and aft, instead of transversely. For some sort of dumping the one 
method may be préférable to the other, but the chains of défendant 
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which cro3S the doors fore and aft near their free edge, work in the 
same way as plaintiff's and are equalized in their efïect just as plain- 
tifif's are. 

3. As an equalizer the défendant sometimes uses a single large 
wheel instead of the two small wheels //; sometimes it uses a yoke 
pivoted centrally as hère shown to the ends of which the chain is at- 

tached. Thèse are manifest équiva- 
lents. 

4. That defendant's device is pat- 
ented. It is made under patent to 
Van Wagenen, 699,262, May 6, 1902 
(application August 8, 1901), a junior 
patent to Lawrence's. But a junior 
patent may hâve some additional fea- 
ture of improvement, which will be 
found patentable over the senior pat- 
ent, and nevertheless a structure made 
under it will infringe if it includes 
the patentable feature of the senior 
patent. This Van Wagenen patent 
was sustained by the Court of Ap- 
peals, Third Circuit, in a suit brought 
by the présent défendant against the 
Columbia Wagon Company. 183 
Fed. 771, 106 C. C. A. 137. In that suit the Lawrence patent was cited 
as an anticipation. We do not know what the record in that suit dis- 
closed; but if the same question were presented to us on the record 
hère we should be strongly inclined to reach a différent conclusion. 
The Third Circuit laid much stress on the circumstance that in the 
Lawrence patent the runs of chain extend transversely across the dump- 
ing doors, whereas in Van Wagenen they run across the doors near 
their meeting edge. This is a necessary resuit of the one set of doors 
opening fore and aft while the other opens across. The court says 
nothing at ail about the equalizing of the chain stress, which seems to 
us the really important contribution of Lawrence to the art. However 
the question of the patentability of the Van Wagenen patent is not 
hère ; and in the suit in the Third Circuit the défense of noninf ringe- 
ment was not raised. It may be noted that in a later Van Wagenen 
patent, 779,891, January 10, 1905, the equalizing yoke is eccentrically 
pivoted ; this secures such a modification of action that one door is 
closed a trille sooner than the other. If this modification subserves a 
useful purpose the later Van Wagenen device would no doubt be pat- 
entable despite the Lawrence patent, but it would nevertheless infringe 
that patent since its equalizer opérâtes just as Lawrence's does to keep 
an equal strain on both doors when closed, holding them more firmly 
in position than the single unequalized chain of the prior art, or the 
plurality of independent chains which obviously required careful rég- 
ulation to insure a constant equal pressure by each chain. 

The decree is reversed, with costs, and cause remanded, with instruc- 
tions to eriter decree in accordance with this opinion. 
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CHEATHAM ELECTRIC SWITCHIXG nEYICE CO. v. BROOKLYN RAI'- 
ID TRANSIT CO. et al. 

(District Court, E. D. New York. December 21, 1915.) 

No. 3-11. 

Patents <©=>32.S — Sun roB Infeingement — Issues — Soope of Decreb. 

A judgment at law for infringement was reeovered against two dé- 
fendants, tlie infrlriging article being an electric railway switch of a type 
known os "No. 14." Afterward suit in eqiiity was brought against the 
same défendants to recover on aceount of additional switclies of the 
saine type put in use by défendants after the judgment and a decree for 
complaiuant was entered. On the accounting complainant offered évi- 
dence of the use by défendants of anotlier type known as "No. 15," which 
was excluded on the ground that the question of infringement by that 
type had net been tried, whereupon complainant brought a second equity 
suit against the same and other défendants, in which sueh question was 
tried and decided in favor of défendants. Pending the hearing the patent 
expired. Défendants had ceased to use No. 14 switch before commence- 
ment of the suit. Held, that nnder such circumstances complainant was 
not entitled to take a decree against the new défendants for infringe- 
ment by the No. 14 device, which was a question not litigated as against 
them and not in itself witliin the equity jurisdiction, since there was no 
gronnd for injunctlon, and the remeUy at law was adéquate. 

[Ed. Note. — For other cases, see l'atents. Cent. Dig. §§ 596-599; Dec. 
Dig. <S=:5323.] 

In Equity. Suit by the Cheatham Electric Switching Device Com- 
pany against the Erool<lyn Rapid Transit Company, the Brooklyn 
Heights Railroad Company, the Nassau Electric Raiiroad Company, 
the Brooklyn, Queens County & Suburban Railroad Company, the 
Coney Island & Brooklyn Railroad Company, and the Transit Devel- 
opment Company. On motion by com]ilainant for decree. Denied. 

For former opinion, see 227 Fed. 613. 

O. Ellery Edwards, Jr., of New York City, for plaintiff 
T. J. Johnston, of New York City, for défendants. 

CHATFIELD, District Judge. A decree was entered in this case 
upon the 19th day of October, 1915, dismissing the bill upon an opin- 
ion made herein upon the 18th day of October, 1915. This decree has 
been vacated, in order to listen to an application for reargument which 
has now been denied,^ and also to consider certain motions made by 
the plaintiff and which he was prevented from urging, through acci- 
dentai default in attendance at the time the said decree was noticed 
for settlement and entry. The objections are so fundamental that the 

1 This was a motion for rearguraent, based upon the décision by the Circuit 
Court of Appeals of the Second Circuit, on the 9th day of November, 1915, 
in the case of Garrison et al. v. Eagle Wagon Works and William Deveson, 229 
Fed. 159, C. C. A. . 

Chatiield, District .Tudge (in mémorandum). Motion for rehearing denied. 
The elaims of the Lawrence patent allow the lise of équivalents. The claim 
of Cheatham, however, was not of tlie same character. This was the point 
of the décision as it was made. 

November 29, 1915. 
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court of its own motion set aside the decree, so as to dispose of thèse 
(juestions upon the merits. 

The complaint upon which the action is brought charges infringe- 
ment during the terni of six years last past of patents Nos. 612,702 
and 917,541. A référence to the opinion in Cheatham v. B. R. T. (D. 
C.) 226 Ped. 495, and to other parallel cases in (D. C.) 197 Fed. 563 
(C. C.) 191 Fed. 727, 203 Fed. (D. C.) 285, Id., will give détails of the 
previous litigation. The complaint then allèges the institution and trial 
of actions against the Transit Development Company and t!ie Nasiau 
Electric Railroad Company, based upon claim 3 of the earlier patent, 
and claims 1 and 2 of the later patent, and having to do with a cer- 
tain switch used as a part of the défendants' structure and knovvn as 
the No. 14 type switch. The complaint in this suit recites the verdict 
and judgment of the jury, including the assessment of damages for six 
switching devices installée! by the Transit Development Company upon 
the lines of the Nassau Company, and two additional devices upon one 
of the other lines of the Brooklyn Rapid Transit System. The com- 
plaint then contains the usual averments and prayers, including in- 
junction and destruction of the devices. 

Issue was joined by an answer denying the validity of the patent and 
generally denying information as to the varions allégations of the com- 
plaint. The défendants denied also any community of purpose or act 
in any of the matters charged to be infringement. The défendants then 
admitted the maintenance and gênerai resuit of the suit brought against 
the Transit Development Company and the Nassau Electric Railroad 
Company just referred to, and also set up the bringing of a second ac- 
tion, on or about July 11, 1911, against the same two défendants for 
such additional devices of the No. 14 type as had been installed or used 
since the judgment in the earlier action. The answer then allèges that 
(upon référence to a master in the second action, following a decree 
for injunction and accounting) not only had évidence been presented 
showing infringement by switches of the No. 14 type, but the plaintiiï 
had attempted to claim and prove infringement by and damages for 
the installation and use of a changed form of switch known as the 
No. 15 type switch. This the plaintiff claimed was made up of non- 
patentable équivalents for the parts of the No. 14 switch, and sought 
to hâve the master include it as an infringement at the time of the 
accounting. 

This the master refused to do, and application was made to the 
court therefor, which, in an opinion in (D. C.) 197 Fed. at page 566, 
upheld the action of the master. The intent of this décision was to 
compel the plaintitï to institute a new suit against such défendants as 
could properly be made parties, and to allow the trial of ail issues 
which could be heard upon ail testimony pertaining thereto which 
might be brought out upon the trial. The présent action was there- 
upon begun, and an application for preliminary injunction was de- 
nied, as involving the same question which the court had refused to 
consider in the previous action, and as trial could be had substantially 
at once. Cheatham Electric Switching Device Co. v. Transit Develop- 
ment Co. (D. C.) 226 Fed. 495. Upon the trial the previous adjudica- 
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tion, of validity of the claim sued on, was recognized, and again upon 
considération of the issues as urged by the new défendants the same 
resuit was reached with respect to claim 3 of patent No. 612,702. But 
the court then held that infringement of that claim was not shown by 
the type 15 switch. Opinion filed October 17, 1915. 

The record of the case shows clearly that the witnesses for both 
jjarties treated the model presented in court, and known as the No. 14 
type, as a mechanical embodiment of the plaintifif's structure. The 
défendants continued to object throughout the trial to any statement 
that the défendants were bound by the previous verdict or judgment 
as an adjudication against them, and to any use of this No. 14 clevice 
as a structure adjudicated to be an infringement of claim 3 ot the 
first Cheatham patent. But no proof was ofifered and no contention 
apparently rai,sed that if claim 3 of the first Cheatham patent were 
valid, and if the type 14 switch were the stibject-matter of the action, 
there would be any reason for the court's directing a différent judg- 
ment than that which had been the resuit of the first trial before the 
jury, and of the second action involving the No. 14 switch. The 
court therefore overruled the objections of the défendants and went 
ahead with the action, rendering its opinion to the efîfect that the de- 
fendants were not infringing by the use of the so-called No. 15 switch, 
but upholding the validity of the patent. Judgment was entered ac- 
cordingly by the decree which bas been vacated. 

The plaintiff now contends that he is entitled upon the pleadings and 
upon the proof to a judgment in bis favor against ail the présent de- 
fendants for tlie use of the No. 14 switch, within the period of six 
years, and that the action should be dismissed only in so far as it is 
based upon alleged infringement by the No. 15 switch. The plaintifl^ 
claims further that upon such a decree the matter should be sent to 
the master to take évidence as to the use by thèse présent défend- 
ants of the No. 14 switch. An examination of the record shows that 
the No. 14 switches reterred to had al! been removed from the de- 
fendants' System prior to the time of the trial. They are the same as 
the switches for which the Transit Development Company has been 
held responsiblc in the preceding suit. 

There appears to be no reason why the plaintiff should be given 
a judgment against two sets of défendants with respect to the use 
of the No. 14 devices, although as was said in the opinion in this 
case the varions défendants are so united in interest that they might 
be held to bave common knowledge of litigation afi^ecting one of them. 
Nevertheless they are dift'erent in identity and may bave diflferent légal 
responsibilities. The issue of validity and infringement should not 
be disposed of against thèse new parties unless équitable relief is prop- 
er and a case is made ont against them. 

The défendants opposed the proposition that thèse défendants are 
bound by the adjudication against the Transit Development Company 
and the Nassau Company, but they also complicated their position by 
strenuously objecting to any évidence upon this trial as to the identity 
of use by the Transit Development Company and by différent de- 
fendants in the présent action, while at the same time insisting that 
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the judgment recovered in the previous action is a bar to an additional 
judgment in the présent case. 

Nevertheless the court cannot see that this affects the situation. If 
the plaintifï has a cause of action for damages against the présent de- 
fendants, for their previous use of the No. 14 switch, and if his rights 
cannot be entirely protected by the judgment recovered in the suit 
against the Transit Development Company, he has an adéquate rem- 
edy at law therefor, and cannot now turn the décision in favor of the 
défendants, upon the issue of infringement with respect to the No. 1,5 
switch, into a judgment in equity witli an accounting for damages 
based upon the acts of infringement for which no relief is shown to 
be necessary in equity, and for which apparently he has already a 
judgment that is adéquate and in which judgment responsible parties 
are also bound by injunction to secure the same results. 

The motion of the plaintiff for a decree in his favor is denied, and 
the decree as previously entered for the défendants may be settled 
upon notice. 



MER'GBNTHALER LINOTYPE CO. v. INTERNATIONAL TYPESETTING 

JfACH. CO. (two cases). 

(District Court, S. D. New York. December 28, 1014.) 
Nos. 10-266, 10-311. 

1. Patents !®=3l20 — Suit for Infringement — Estoitel to Dent Validitt. 

Wliere a patentée, who has asslgned his patent, is emplo.yed by an al- 
leged Infringer for the very purpose of designing a competing device 
whleh will, if possible, avoid infringement, there is such privity betweeu 
employer and employé that, if infringement results, the employer is af- 
fected by the équitable estoppel of the employé to deiiy the validity of 
the patent, but may, like him, show the state of the prior art. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 1821/2-186 ; Dec. 
Dig. ©=5129.] 

2. Patents (g=390 — Anticipation — Pbiob Art — Copendinq Applications. 

As between two patents, the applications for which were in the Patent 
Office at the same time, nelther is prior art as against the other, although, 
if they are for the same device, there may be a contest as to priority of 
invention, and elther patentée may carry the date of invention back of 
the date of flling his application. 

|Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 113-120; Dec. 
Dig. <S=>90.] 

3. Patents <S=3l29 — Suit foe Infringement — Evidence — Estoppel. 

A complainant is not estopped to attack a patent, when Introduced by 
défendant as a part of the prior art, by the fact that it was one of those 
originally sued on, but abandoned. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §J 1821^-186 ; Dec. 
Dig. .S=ol29.] 

4. Patents (©=3165 — Construction or Olaims— "Claim is tiib Measuee op 

TiTE Invention." 

The statement in opinions that "the clalm In a patent is the measure 
of the invention" Is to be understood as applying to attempts to broaden. 
claims beyond thelr language, and not as preeluding a court from inquir- 

<g=:5For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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ing whetlier tbe claim as writtea is warrantée! by the spécification, draw- 
Ings, and tlie prior art. 

[Rd. Note.— For otber cases, see Patents, Cent. Dig. § 241; Dec. Dlg. 
®=3l6g.] 

5. Patents <S=>.'32.S — Valtdity — Linotype Meciianism. 

Tbe Cooiiey and Totteu patent, N(j. T59,-"<I1, claim 11, for a magazine 
gâte l'or linotype macbines, htld void, as too broad. 

6. Patents <g=>;i28 — Vaeidity and Im-ktngemext — Linotype MEcnANisM. 

Tbe irouiîins patent. No. 888,402, ciaim 14, for a magazine gâte or 
niatrix locking de vice for linotype machines, hcM not infringed. 

7. Patents <®=3.328 — Anticipation by Priop. Use — Linotype îIechanism. 

Tlie Ivennedy patent. No. 58C,.3.S7, claims 1 and 2, for a spaee-band buf- 
fer for linotype machines, held void for prior use of tbe device by otbers. 

8. Patents <S;::^32S — Valioity anb Inp'ringkment — Linotype Meciianism. 

Tbe Rogers patent. No. 619,441, for a vise jaw mecbanism for linotype 
machines', claims 1 and 2, if valid, are narrow, and are not infringed by 
tbe device of tbe Ilomans patent. No. 1,108,758, claim 4 lield invalid, as 
too broad. 

9. Patents <S==>.328 — Validity and Ikfeingement — ^Linotype Meciianism. 

Tbe Champion patent. No. 719,436, and tbe Morehouse patent, No. 826,- 
59.3, both relating to vise jaw mecbanism for linotype machines, held not 
infringed. 

10. Patents ©=328 — Invention — Linoty'pe Meciianism. 

Tlie Eogers patent, No. 630,112, for a pi-stacker or sorts-holding at- 
tachinent for linotype machines, helé void for lack of invention, and also 
for prior use. 

11. Patents <&=5328 — Validity and Invention — Linotype Meciianism. 

The Muelbeisen patent, No. 718,781, claims 2 and 3, relating to maga- 
zine chaimels for linotype machines, held not infringed. 

12. Patents <S::=328 — Infringement^Linotype Meciianism. 

The Dodge patent, No. 797,412, claim 9, for a magazine supporting 
frame in linotype machines, held not infringed. 

13. PATENT.S ©=328 — Inekingement— Linotype Mechanism. 

The Ilomans patent. No. 830,436, claim 7, for a magazine supporting 
frame for linotype machines, held infringed by tbe device of the Homans 
patent. No. 1,116,280. 

14. Patents iS=532S — Validity and Inekingement — Linotype Meciianism. 

Tbe Kennedy patent. No. 797,436, claim 1, for a keyboard lock for lino- 
type machines, conceding its validity, if narrowly construed, held not in- 
fringed. 

15. Patents <®=3328 — Validity and Inekingement — Linotype Meciianism. 

Tbe Ilensley patent. No. 643,289, claims 1, 2, and 3, for a mold-resistant 
device for linotype machines, held valid and infringed. 

16. Patents ©=3328 — Validity and Inekingement — Linotype Mechanism. 

The Dodge patent, No. 739,996, claims 1, 2, and 3, for a mold support 
for linotype machines, held infringed. 

17. Patents <@=3328 — Invention^Linotype Mechanism. 

The Bedell patent, No. 787,821, claims 1, 2, and 3, for a gear wheel for 
actuating the second keyboard roll in linotype machines from the first, 
held void for lack of invention. 

18. Patents iS=>328 — Inekingement— Linotype Mechanism. 

The Homans patent. No. 837,226, claims 1 and 9, for a knife-adjusting 
device in slug-trimming mechanism for linotype machines, held not in- 
fringed. 

19. Patents (S=>328 — Inekingement — Linotype Mechanism. 

The Kogers patent, No. 925,843, claims 1, 2, 3, and 4, for a mold dise 
support for linotype machines, construed, and held not infringed. 

®=sFor other cases see same topjc & KEY-NUMBER in ail Key-Numbered Digeste & Indexes 
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20. Patents (§=328 — Infrtngement — Linotype IMeciianism. 

The Bedell patent, Xo. 848,338, daim 4, for ineans, operative from tlie 
front of the machine, for diseouneetinc; tlie éjecter slide in linotype ma- 
chines, is liniited to the particular mcans speeltied, or its équivalent. As 
so liniited, hcM not infringed. 

21. Patents <Sx^:'>1.'S — Validity and Infkingement — Linotype JTeciianism. 

The ItogsTs reissue patent, No. 13,4S!» (original Xo. 61.5,000), cbdiiis (> 
and î, for an eievntor for linotype machines eniploylns matrices with vwo 
eharacters eacli, and prorlded wlth a movable matrlx snpporting blade, 
are entltled to a libéral construction, and a broad range of équivalents. 
As so con.striied, hcld infringed. 

22. WORDS and l'niîASES — "YIELDINO" — "RESILIENT" — "SPKINO-StlPPORTED." 

The Word "yieMin;;;," as used in a patent daim, is not the e(pilvalent of 
"résilient," or "spring-supported," but niay be applied to a part which is 
rétractable at will. 

[Ed. Xote. — For other définitions, see Words and l'hrases, First and 
Second Séries, Yleldiug.] 

In Equity. Suits by the Mergenthaler Linotype Company against 
the International Typesetting Machine Company. Decree for com- 
plainant in first case, and in part in second case. 

There are enumerated in tlie pleadings as the subject of suit 28 pat- 
ents, but only those hereinafter specifically considered were finally 
put in issue. Either by référence in the bills of complaint or by notice 
of particulars, complainant specified before trial the several claims of 
the patents relied upon and said to be infringed. At or immediately 
before hearing, many of thèse claims were withdrawn from the con- 
sidération of the court, and no évidence was given in support of any 
claims, except those hereinafter specifically mentioned. 

Frederick P. Fish and Robert F. Rogers, both of New York City, 
and Odin Roberts, of Boston, Mass., for complainant. 

Edmund Wetmore and Robert D. Eggleston, both of New York 
City, for défendant. 

HOUGII, District Judge. There having been no formai discontinu- 
ance of thèse actions, either in respect of the patents as to which suit 
was practically abandoned, or as to the claims originally relied upon 
and then withdrawn, the défendant is entitled to a decree dismissing 
the bill as to said patents and said claims. Such dismissal will not be 
without préjudice, but will be gênerai. 

Complainant bas for many years developed, improved, manufac- 
tured, and sold what are geiierically known as "Linotype Machines," 
originally constructed under the well-known Mergenthaler patents. It 
was soi often said in argument and briefs that it may be hère asserted 
that the basic and organization patents on composing machines hâve 
expired, and that, during the life of the patents which insured control 
of the business, every effort has been made by complainant to obtain 
by invention or purchase what are commonly known as improvement 
patents. 

Mr. Dodge, who for many years has been the président of complain- 
ant, is himself a fréquent patentée, and Messrs. Rogers and Kennedy 

@=>For other cases see sam» toplc & KEY-NUMBER in ail Key-Numbered Digests & Inde.^es 
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have contributed a good many inventions ; Mr. Rogers especially hav- 
ing been for years in the employment of complainant, primarily as an 
inventor. Mr. Homans was likewise a fréquent patentée, whose in- 
ventions (in so far as they related to linotypes) were apparently in- 
variably assigned to complainant; but it does not appear whether he 
was regularly employed on a salary. 

By thèse usual and proper mi'ethods complainant bas acquired,, 
and now owns, ail the patents hère in suit and some dozens of 
those put in évidence. As the resuit of what may be called syndicated 
invention of this kind, complainant possesses (as shown by the ex- 
hibits herein) a long line of subsidiary inventions or patents, each one 
covering some spécifie part of the standard Mergenthaler linotype, a 
machine used ail over the world and exemplified by the exhibit refer- 
red to during the lengthy trial of thèse cases as the "No. 5." Upon 
the expiration, in 1912, of the latest patent regarded as basic and af- 
fecting such machines, the défendant company was organized, for the 
expressly avowed purpose of making (inter alla) a machine which at 
two-thirds of the price would be the équivalent of and do just as good 
work as the No. S. I think it proven that, with some possible excep- 
tions in small détail, défendant bas succeeded in this effort, the resuit 
of which bas been referred to during this litigation as "Exhibit 23,"' 
or the "Intertype." 

As shown by its advertisements and publications of divers kinds, 
défendant used in producing Exhibit 23 the services of Mr. Homans, 
who has been held out to the world as the deviser or designer or or- 
ganizer of linotype No. 5. Défendant has sought to induce the pur- 
chase of machines like Exhibit 23 by statements (in divers forms) that 
its machine had been designed by Mr. Homans, and such words have 
been used as the f ollowing : 

"The Intertype (Exhibit 23) is the better machine because it was designed 
by tlie man who inveuted the Model 5 linotype : lie put into the Intertype the 
resnit of seven years' expérience with the Model 5." 

It does not appear that Homans has become a shareholder or officer 
of défendant, nor does the évidence reveal the exact nature of his busi- 
ness relations ; but it is in évidence and has been admitted that défend- 
ant induced Homans to terniinate business relations with complainant, 
in order that he might make for it something that could be sold in com- 
pétition with complainant's No. 5 without infringing the long line of 
secondary, subsidiary, or improvement patents owned by complainant, 
and to which Mr. Homans had made substantial contributions. 

Before taking up the various patents in suit, it seems best to state 
generally my position on several questions of law which have been 
fully argued, even though the view taken as to invention and inf ringe- 
ment may render some Oif thèse points inapplicable. 

Estoppel as to Patents by Homans. 

[1] Complainant asserts that défendant, though a corporation, is so 
associated and has so co-operated with Mr. Homans for the purpose 
o.f making and selling the thing (Exhibit 23) charged to be an infringe- 
ment as to afïect said défendant with an équitable estoppel, preventing 
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it from alleging invalidity of any patent by Homans affecting tlie lino- 
type and hère in suit. This proposition is worked out from the ad- 
mitted doctrine that a patentée wlio lias sold his patent is estopped to 
deny its validity when pursued by his o.wn assignée. 

Homans is not a défendant hère; no injunction is sought against 
him. He persoiially is not said to be an infringer, and défendant relies 
upon the cases of Boston Lasting Machine Co. v. Woodward, 82 Fed. 
97, 27 C. C. A. 69, Babcock & Wilcox Co. v. Toledo Boiler Works Co., 
170 Fed. 81, 95 C. C. A. 363, and Trussed Concrète Steel Co. v. Cor- 
rugated Bar Co. (D. C.) 214 Fed. 393. The ground of décision in 
thèse cases is well stated by Putnam, J. (82 Fed. at page 98, 27 C. C. 
A. 70), thus : 

"While a persoii occr.pylng a subordinate position may be In privity wltli bis 
principal, in tlie seuse in whicli tliat word may propei'ly be used in tliis 
connection, the reverse is not ordinarily true." 

This means that, because Homans is an employé or subordinate, the 
défendant cannot be said to be in privity with him; and as Homans 
himself could not be enjoined in this suit, it is impossible to work out 
an équitable estoppel as against the corporation employing him, which 
is not technically in privity with him. As a pièce of technique this 
statement is doubtless correct, but I cannot admit that équitable es- 
toppel is to be limited to such narrow grounds. 

The first question in each litigation is to décide the nature of the em- 
ployment by an alleged infringer of the assigner patentée. If he is a 
mère subordinate, if he acts only under instructions, if he is not the 
brains of the infringing combination, it is obviously improper to pro- 
mote him out of his place and treat the employer as the ec|ual of the 
employé. But where a man who has assigned his patent is employed 
by an alleged infringer for the very purpose of avoiding (if possible) 
his own patent, and when the designing of such évasion is definitely 
committed to said patentée, it appears to me that such unusual rela- 
tion between the employer and employé calls for an application of the 
équitable rule of which as yet no instance is found in the books. 

Believing the circumstances shown hère to be quite new, I am of 
opinion that they warrant the holding that this défendant, so far as its 
Exhibit 23 is concerned, is estopped from denying the validity of any 
patent granted to Homans assigned to the complainant, sued upon hère, 
and said to be infringed by said exhibit. Such an estoppel, however, 
no matter against whom it may be upheld, is "limited in character, and 
[even] an assigner, when subsequently sued for infringing the as- 
signed patent, may show the state of the art for the purpose of limiting 
its scope." Babcock, etc., v. Toledo Co., supra, 170 Fed. at page 84, 
95 C. C. A. 366; Standard Plunger, etc., Co. v. Stokes, 212 Fed. 941, 
129 C. C. A. 461. 

Copending Patents as Anticipations. 

[2] It is thought to be plainly established in this circuit by control- 
ling authority that as between two patents, the applications for which 
were in the Patent Office at the same time, neither is prior art as 
against the other; the reason for the rule being that, assuming each 
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applicant to be a person skilled in the art, neither could know of the 
other's confidential communication to the Commissioner of Patents 
contained in his application. 

But this does not prevent a contest between two such patentées as 
to who was the original inventor; such contest, however, being predi- 
cated upon the assumption that the two patents are for the same de- 
vice. Either or both of the patentées may by compétent évidence carry 
the actual date of invention back of the assumed date, viz., the day 
when application was filed. Sundh Electric Co. v. Interboro Rapid 
Transit Co., 198 Fed. 94, 117 C. C. A. 280; Vacuum Engineering Co. 
v. Dunn, 209 Fed. 219, 126 C. C. A. 313. 

The Admissibility and Efifect of Mergenthaler Patent 614,230. 

[3] This patent is owned by complainant, and was originally sued 
upon, but abandoned. The complainant has introduced évidence to 
show the patent inoperative, and to this évidence défendant objected, 
on the ground that it was inconsistent for complainant to first sue on a 
patent and then attack it. I am of opinion that a conclusive answer to 
this contention is that défendant itself introduced the patent mention- 
ed in order to show the state of the prior art. Whatever inconsistency 
might bave resided in plaintiff's attacking its own patent was cured by 
the introduction of the document in évidence by défendant. 

Construction of Claims. 

[4] Ail of the patents hère in suit relate to mechanical devices, pos- 
sibly important in themselves, but in comparison to the aggregate of 
invention displayed by the linotype machines very small indeed. Each 
of them displays by diagram and describes in words a particular method 
of arriving at a certain resuit. Most of them contain in their spécifica- 
tions the cautionary statement that the applicant shows his preferred 
method, but that other methods of producing the same bénéficiai effect 
will occur to the skilled mechanic. The claims in suit are frequently, 
if not usually, for combinations, couched in very broad and gênerai 
terms. 

This condition is not infrequent, but it must be unusual for so many 
instances thereof to occur at a single hearing ; and naturally, theref ore, 
discussion has been acute as to the proper method of approaching, con- 
sidering, and interpreting patent claims generally, and claims of the 
kind above described in particular. Complainant has insisted that its 
claims are to be taken literally, and that, if any given claim reads upon 
the device said to inf ringe, it is the duty of the court to instantly apply 
such language as is found in National Enameling, etc., Co. v. New 
England, etc., Co., 151 Fed. at page 23, 80 C. C. A. 489: 

"The rule is fundamental, In the construction of patents, that the claim In 
the patent is the measure of the invention. The spécification may be referred 
to, to explain any ambigulty in the claim, but it cannot be referred to for the 
purpose of expaiiding or changing the claim." 

And again in White v. Dunbar, 119 U. S. 47, 7 Sup. Ct. 72, 30 E. Ed. 
303, are found the words : 

"The claim is a statutorj' requirement, prescribed for the very purpose of 
making the patentée deflne precisely what his invention is ; and it is unjust 
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to the public, as well as an évasion of tlie law, to eonstrue It In a manner 
ditferent from the plain import of its terms." 

The language just quoted is from Justice Bradley's famous "Nose 
of Wax" décision; and it is curious to note that the citations made 
above, and many others relied upon by complainant, are from cases 
wherein the courts thought that the claims of the patent were so in- 
artifically or insufficiently drawn as not to protect the real invention 
displayed by the spécifications and drawings. The thought behind 
such remarks as those just cited is fully and acutely revealed by Wal- 
lace, J., in the National Enameling Case, supra, 151 Fed. at page 29, 
80 C. C. A. 495 : 

"Courts lean towards reading into the claims of a patent such limitations 
as will save tlie real invention as disclosed by the spécification and the prier 
State of the art. But when the claims are drawn in broad and nebnlous terms, 
with the apparent purpose of enabliug the ]>atentee to monopolize an im- 
portant Industry, the courts should be slow in attempting to sustain their 
validity by narrowing them beyond the boundaries whicli are clearly warrant- 
ed by the spécification." 

But cases frequently arise, and this is one of them, where contest 
rages around the proposition that the claim, though plain enough and 
clear enough, is much broader than the invention. In my opinion there 
is no doubt as to the law of interprétation in such instances. The 
phrase made so much of, "the claim in the patent is the measure of 
the invention," is to be imderstood in the light of known statute law 
and f amiliar practice. The claim is what the patentée (or his attorney) 
asserts to be the measure or description of the invention. To be sure, 
it can never be affixed to a patent grant until it has been approved by 
the Commissioner of Patents; but it by no means follows that such. 
officiai approval gives to the claim a sacrosanct character. There is 
one question always open to investigation and capable of being put in 
many ways, namely: Is the claim triief Is it true that the invention 
is measured by the claim in suit? 

If this could not be done, most patent litigations would cease, and 
the spécifications of a patent would be useful only to the mechanic wha 
wished to construct the patented device. Such expressions as "ex- 
panding" or "limiting" or "contracting" the claims of a patent are no 
more than expressions of dissatisfaction with judicial efforts to ascer- 
tain the "true meaning and intention of the parties when [the patents] 
were m.ade and allowed," and in ascertaining such true meaning "the 
spécification of a patent which forms a part of the same application as 
its claims must be read and construed with the latter." Ottumwa, etc., 
Co. V. Christy, etc., Co., 215 Fed. 362, 131 C. C. A. 504. 

Into that spécification is read ail the prior art as revealed by légal 
évidence, and it is by measuring the addition to the sum of human 
knowledge shown by the .spécification to hâve been contributed by the 
applicant that the truth — i. e., the true meaning of the claim — is to be 
discovered. Many a falsehood has passed the Patent Office in the 
shape of a claim; nor has ail wisdom in discovering such falsehoods 
been found to réside in the courts, but each investigating authority in 
its turn, from the primary examiner to the Suprême Court, is but en- 
gaged in ascertaining one thing, viz. : What is the invention revealed. 
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net only by the claim (which, after ail, is but an opinion), but by the 
spécifications, drawings, prior art, and publications as interpreted by 
the aid of human experts? 

I do not say it is the only method, but surely it is an orderly and 
légal method, of investigation, to first ascertain whether the mental 
processes, out of which every application for a patent must grow, rise 
to the dignity of invention ; if invention is f ound, it must be assigned 
to one of those convenient catégories justified by a species of secon- 
dary law, and called primary or secondary inventions. When the patent 
has thus been assigned to its rank, the investigator is ready to consider 
the question of équivalents. I do not think it necessary to f ortify the 
foregoing statement with authorities, numerous as they are; and it 
has been made only to fairly put on record my own attempted mental 
processes in solving what are really two questions of fact — questions 
which in a jury trial are always left to the jury — namely, invention and 
infringement. 

As to interprétation (or mind working), a good method of procédure 
in a case perfectly illustrative of the problem hère presented is well 
shown by Rose Mfg. Co. v. Cox Brass Mfg. Co. (D. C.) 201 Fed. 930. 
This décision of Judge Hazel shows how a man of expérience ordi- 
narily opérâtes, in respect of the interprétation of secondary patents. 
It is assumed, without further discussion, that ail of the patents hère 
involved are of a secondary nature. 

One other statement or admission as to my own preferred method 
of investigating mechanical or design patents may at least assist criti- 
cism. Before it seems to me possible to measure invention, or déclare 
the true intent and meaning of the parties, or form an opinion as to 
the truth or falsehood of the claims, or venture upon an interprétation 
thereof, it is obligatory to find out the thing that the alleged inventor 
has made, and to understand how that thing works, what resuit it pro- 
duces, and how the same is reached. When this thing is ascertained, 
the normal limit of the invention is clearly seen. 

The importance of the invention should next be judged from the 
prior art or the absence thereof. When the nature of the thing and 
its importance hâve been grasped, it is time enough to study the claim. 
If it is found that the claim covers a larger invention than is revealed 
to the eye by the thing constructed and shown, such claim can only be 
fully validated by a considération of the importance of that thing in 
the light of the prior art; and thus the doctrine of équivalents is 
reached. 

That doctrine itself is but the usual way of expressing the unity or 
severance of form and substance, so finely stated in Winans v. Den- 
mead, 15 How. at page 343, 14 L. Ed. 717. The patents submitted 
for test in thèse actions, I shall treat in groups in the order in which 
évidence was taken; each patent or group relating to one especial 
device on the Intertype. 

I. The Magazine Gâte Patents. 

Thèse are Cooney and Totten, 759,501, with claim 11 in issue, and 
Homans, 888,402, with claim 14 in issue. 
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[5] The first of thèse patents informs us (without contradiction) 
that prior to Cooney's invention it had been the practice to hinge the 
"throat" or channel entrance permanently to the upper end of the 
magazine. It is vital to a successful Hnotype that magazines should 
be removable, so that as many différent fonts of matrices may be used 
as business requires. The throat is rather a délicate portion of the 
magazine, which in other respects is solid and not easily injured. But 
when such throats were permanently fîxed to magazines the whole 
apparatus had to be changed whenever it was desired to use a new 
font. This, as Cooney says, "added to the weight and to the labor of 
the attendant," and moreover the throat was liable "to fall ont of posi- 
tion [and hâve] its partitions bent and rendered inoperative." The 
substance of Cooney's invention was to avoid the necessity of provid- 
ing a throat or channel entrance for each magazine, and to put upon 
the Hnotype a permanent throat, which would serve for any number of 
magazines, with channels corresponding to those existing in the throat. 

The most casual observation of a composing machine shows the 
great value of a device of this nature; but defendant's alleged in- 
fringement does not exist in violation of the claims which cover this 
substantial advance in the art. If a magazine without a throat was to 
be removed, it would naturally be tilted in the process of removal, and 
the matrices would tend to fall out. It was therefore necessary to 
provide some method of closing that end of the magazine where the 
throat was placed when in operative position. "For this purpose," says 
Cooney, "we extend a gâte or guard across the upper end of the 
magazine." And he proceeds to show a gâte consisting of a right angle 
of métal hinged at the angle and so arranged in connection with a 
spring affîxed to the tnagazine proper as to cause one side of the angle 
to operate as a gâte by pressure of the spring (through a lever) on the 
other side of the angle. When a new magazine was inserted, and the 
throat moved into operative position, a projection on the throat caught 
the gâte and lifted it up against the pressure of the aforesaid spring. 
Taking away the throat permitted the gâte to close again. 

This device is covered (as an incident to the main invention) by sev- 
eral claims, but the only one in suit is in the foUowing language : 

"11. In a linotype luacliiue, in combiuatipn with a removable magazine, a 
gâte or guard movnbly conuected to its upper end to preveut the accidentai 
escape of tlie matrices when the magazine is separated from the machine." 

[6] The Homans patent covers an entire linotype machine, and the 
object to i),e reached is to provide "a simple and inexpensive construc- 
tion and arrangement under which two, three, or more magazines may 
be combined with a single composing mechanism in such manner that 
matrices may be delivered to any line from any one or more of the 
magazines, and also to provide mechanism by which the matrices may 
be returned," etc. As an incident of this machine it was thought dé- 
sirable "to lock the matrices in the magazines of each pair when the 
magazine is to be removed from the machine." 

In order to produce this resuit, Homans shows an apparatus by 
which projections upon a bar are made to underi-ide the side ears of 
the lowermost matrices in the varions columns or channels of each 
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magazine, thereby "locking the matrices within the magazine." It will 
be observed that this plan of opération does not contemplate merely 
closing one end of a channel or passage within which there may be 
one matrix or twenty, and Homans does not call his device a gâte or 
guard ; it is a "matrix locking device." His spécifie apparatus is cov- 
ered in several claims, but the only claim in suit is as f ollows : 

"14. In combinatlon with a supporting frame and a removable magazine, a 
movable matrix locking device at the uiiper eud of said magazine, and a 
spring whereby said bar is moved to coutine tlie matrices as the magazine is 
moved from its operatlve position." 

The Intertype is a single magazine machine, and is substantially 
like that for which Cooney's apparatus was devised. It shows a gâte 
or guard normally held over the upper end of the magazine by ribs 
or slats of steel fastened to the gâte itself and to the underside of 
the magazine. When the magazine is placed in operative position, this 
gâte meets a detent or projection on the main frame of the magazine 
support. The magazine itself, being very heavy in comparison with 
the gâte, assumes its normal position on the main frame ; but the gâte 
is depressed by the action of the detent and the springing or yielding 
quality of the steel slats which normally keep the gâte in position. 

It was not new to hâve a gâte or g;uard at the end of a magazine. 
The only new thing done by Cooney was to interpose a pressure which 
would automatically open a gâte as the magazine settled into operat- 
ing position. 

The bill is dismissed as to the Homans patent because T do not think 
that Homans shows a gâte or guard at ail. He invented a "matrix 
locking device," and in no true sensé of that phrase as Homans used 
it is there any such device upon the Intertype. 

The bill is dismissed as to the Cooney and Totten patent, because 
the invention shown, so far as the gâte or guard is concerned, is so 
slight as not to justify or render true such a broad claim as No. 11. 
This claina will read upon any gâte. It is thought doubtful whether 
the apparatus on the Intertype is the mechanical équivalent of what 
Cooney exhibits ; but, even if it is, the invention of the patent in suit 
is so narrow as to render it necessary to confine its application to the 
spécifie device shown. 

II. The Space-Band Buffer Patent. 

[7] This is Kennedy, 586,337, with claims 1 and 2 in îssue. Mr. 
Kennedy says that the essence of his invention "lies in a buffer located 
below the composing device, which serves the twofold purpose of 
checking the descent of the spacers, in order to relieve their ears from 
shock, and holding the spacers against a turning or twisting move- 
ment." It is not necessary to set forth the claims at length, and the 
spacer in use on the Intertype exactly corresponds to what Kennedy 
describes and is used on the linotype No. 5. 

In my judgment the only défense to this action is a prior use in 
the office of the Philadelphia Times. It is admitted that proof of 
such use must be beyond a reasonable doiibt. This is one of the in- 
stances where seeing and hearing witnesses in a patent suit is partic- 
229 F.— 12 
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iilarly valuable. After seeing and hearing especially the witness Roller, 
I am satisfied that he intended to tell the truth, and that when he said 
that he saw a device which (if it existed) was a complète anticipation 
■on a linotype machine, and used it before the time that he left the 
employment of the newspaper in December, 1895, I am convinced that 
he did tell the truth. 

As to this patent the bill is dismissed. 

III. Vise Javv Patents. 

Thèse are Rogers, 619,441, with claims 1, 2, and 4 in issue; Champi- 
on, 719,436, with claims 3, 6, and 7 in issue ; and Morehouse, 826,593, 
with claims 1 and 2 in issue. 

[8] There is no évidence that any of thèse patents ever resulted in 
commercial machines containing devices exactly like those portrayed 
in the patents. The Rogers device is said to be présent in principle 
in linotype No. 5, but physical représentation goes no further. In 
ail three instances the inventors assigned before issue to the complain- 
ant herein. 

The vise jaw apparatus on the Intertype was designed by Homans, 
and is obviously the exact thing shown in a patent to him (No. 1,108,- 
758). The arrangement of the left-hand vise jaw in any of the com- 
posing machines shown to me is a matter of considérable delicacy. 
There must be provided what bas been called a "pinching" or "wink- 
ing" movement, by which the jaw moves a microscopic distance to 
firmly grasp the matrices at the moment of présentation to the mold ; 
but, if that firm grasp be not released, the matrices cannot be taken 
away by the second elevator for the purpose of redistribution. Con- 
sequently the jaw, which bas so slightly advanced to pinch the matrices, 
must after the molding process is completed automatically retreat the 
same distance. 

Since the utility of the linotype dépends on its ability to print type 
Hues of varying lengths, it is obvions that the vise jaws must be ad- 
justable to a type line of any length within the capacity of the ma- 
chine, and this must be effected without interfering with the above 
referred to pinching or winking process. That process, as above stat- 
ed, is automatic, i. e., it takes place in the normal opération of the 
power actuated machine; but adjustment to the recjuisite length of 
type line must be done by spécial human action. 

The operator sitting before the keyboard was formerly obliged to 
get up and go to one side or end of the machine in order to efïect 
this change in vise jaw adjustment requisite for type line changes. 
Rogers' patent was not intended to relieve the operator f rom the neces- 
sity of rising from bis seat, but it did provide a swifter and more 
easily operated method of clianging the adjustment of the left-hand 
jaw, and is confessedly an improvement upon or rearrangement of 
the parts of the device shown in patent to Mergenthaler, 436,531, and 
specifically illustrated in Figure 17 thereof. (The same letters of 
référence are used throughout the two patents). 

Rogers says (and ail the évidence bears him ont) that the essence 
of his invention résides "in combining with the sliding jaw and the 
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nut an intermediate adjustable support by which the jazv may he sus- 
tained at différent distances froni the nut." He accordingly shows 
the same screw as that displayed in the prier Mergenthaler patent, but 
reduces its length and introduces for the sole purpose of regulating 
adjustment a rod or bar. He then sets forth the claims in suit, thus : 

"1. In a linotype machine, the combinntion of a sllding jaw, a screw and nut 
supported thereby, and an adjustable connection between the nut and the jaw, 
substantially as descrlbed. 

"2. In a linotyi^e machine, a sliding jaw, a movable nut or support therefor, 
and an adjustable toothed connection between the jaw and nut." 

"4. In a linotype machine, the combination of au adjustable jaw, a longi- 
tudinally adjustable rod or bar to support the same, and a locking device en- 
gaging said bar to hold the same in predeterniined positions only, whereby 
the jaw may be speedily set for différent standard measures." 

The leading characteristic of claims 1 and 2 is the existence of an 
adjustable connection between the jaw and the "nut." The jaw is of 
course the vise jaw, and the "nut" (m ^") is a pièce of métal fast to 
the frame of the machine, which at once furnishes support to the rath- 
er long rod or bar (A), and likewise gives a place for regulating the 
adjustment of the same far superior to the process of the prior art, 
which consisted in unscrewing certain washers at the head of the reg- 
ulating and supporting screw, thereby loosening tlie same and render- 
ing possible the process of régulation. 

The fourth claim is to my mind an example of an "untrue" claim. 
It will read (except for the word "speedily") upon the devices of the 
prior art, and particularly upon the Mergenthaler machine made un- 
der patent 436,531. 

The Homans device, which is alleged to infringe, consists essen- 
tially of a rack bar extending from the jaw^ through what may be called 
a nut fixed in the frame. In that fixed nut (or in the frame of which 
the nut is a part) is a screw; but there is no screw from the frame 
to a nut, nor is there a bar from the nut to the jaw. I can see no sim- 
ilarity between Rogers' construction, as shown in the diagrams at- 
tached to his patent, and the defendant's device. The case for the 
complainant is summed up by a remark of Mr. Woodward (plain- 
tifï's expert) in this f orm : 

"The nut is statiouary, but the screw moves and virtually performs the 
funetion of the nut in Kogers." 

It secms to me that this is very far-fetched. In my opinion the 
Intertype does not infringe on the Rogers patent so far as claims 1 
and 2 are concerned, and claim 4, not being justified by the conditions 
of the prior art, must be pronounced invalid. Put in its shortest form, 
my belief on this head is that Rogers did not invent the longitudinal 
adjustable rod or bar in combination with an adjustable jaw and a 
locking device; he only invented one particular form of such com- 
bination. Viewed most favorably for him, it may be said that he was 
the first to invent that form of the combination which embraced and 
showed adjustable connection between the nut and jaw. I doubt this ; 
but, even if it be true, défendant does not infringe. 

[9] It is not necessary to quote the claims of the Champion patent 
in suit. The patent may be shortly described as displaying a handle 
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conveniently connectée! with the boit (or vertical pin B) of the Rogers 
patent, whereby that boit could be raised so as to permit the movement 
of the bar which régulâtes the adjustment of the vise jaw. This 
handle or button was so placed as to be within reach of the hand of a 
seated operator. Champion then proceeded to claini in combination 
with the apparatus of Rogers "locking devices extended therefrom 
within reach of the operator at the keyboard." This claim, literally 
construed, would prevent anybody else, except Champion, regulating 
the left-hand vise jaw of a linotype machine through means reachable 
by a seated operator. An examination of Champion's device shows 
that it scarcely rises to the dignity of invention. He did not really 
invent nor think of anything else except the particular form of sim- 
ple rock shaft and handle shown in his drawings and described in his 
spécification. The patent must be limited to the apparatus shown, and, 
as so construed, is not infringed. 

The Morehouse patent bas not been dwelt upon in argument, and 
I do not think it necessary to say more than that, if the claims of 
Rogers bave not been infringed by the Intertype, a fortiori those of 
Morehouse hâve not been violated. 

The bill is dismissed as to ail three of the patents concerned in this 
branch of the case. 

IV. The Pi-Stacker Patent, 

[10] This is Rogers, 630,112, with claims 1, 2, and 3 in suit. The 
foUowing is an illustrative claim: 

"2. A sorts-holding attachment for a linotype machine, comprising- a stick 
or receiver, open at the toii and front, a matrix feeding or assemhling device 
at one end thereof, and a résistant to sustuiu the matrices as they are assem- 
bled in Une." 

The same enumeration of éléments is put into combination claims 
numbered 1 and 3 ; but, whether stated technically as a combination 
or as an enumeration of parts of a machine, there is confessedly but 
one new élément. As Mr. Woodward said : 

"The new élément is the opeu sticli or holder and the feed device operating 
in that particular way." 

He was then asked: 

"Q. What particular way? A. Well, as a star wheel." 

The rest of the évidence shows that the witness did not mean by 
this statement that star wheels were new, or that a star wheel operat- 
mg to drive or place matrices in an open holder was new. In my 
judgment, this is a device of the narrowest kind; there was nothing 
new about it, except that Mr. Rogers ventured to eject his matrices 
from a well-known tube by a well-known star wheel into a stick or 
receiver which was "open at the top and front." But he did not quite 
dare to trust to gravity to keep the matrices in place when they had 
reached the open stick, for he left a recess between the bottom and 
back plates into which the lower ears of the matrices could fit. This 
recess was found unnecessary, for it is in évidence that this invention 
is on the linotype No. 5, and no such recess is discoverable. The re- 
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suit is that what the patentée did was to' take the forward side or par- 
tial side off a perfectly familiar pi-stacker. In my judgment this was 
not patentable invention. It is rather ciirious to note that the only 
novelty discovered by Mr. Woodward and testified to by him about 
this patent was not even mentioned by Mr. Dodge when acting as at- 
torney for Rogers, as shown by the file wrapper. 

The foregoing renders it nnnecessary to décide the question of prior 
use raised by the introduction in évidence of the Ott. Mergenthaler 
catalogue of 1898 and the replying évidence of Mr. Rogers to the ef- 
fect that he really invented this pi-stacker long before any application 
for patent thereon was made. But it is plainly shown by the catalogue 
referred to that the very thing hère patented was offered for sale be- 
fore this application was fded by persons who did not think it worth 
while to ask for a patent thereon. I am of the same opinion. 

The bill as to this patent is dismissed. 

V. The Magazine Channel Patent. 

[11] This is Muelheisen, 718,781, with claims 2 and 3 in suit. It is 
stated in argument that in the prior art : 

"Altliousli in some iiisiauces mugazine chniinpls were o( difffrent wirttlis, 
the,y were n-iiprally located at the saine iiitervals eountlng from eeiiter to 
(_:eiiter. The distrilmter waw marte to release tlie matrices at eiuial distances. 
In the earlier macliines the reasons for the equal spacin^ notwithstiiudlng 
différentes in tlie width of the matrices was to permit the interchaiige of posi- 
tions of matrices in the magazine and a conséquent change in tlie keyboard 
arrangement. Therefore ail of the channels had the same width, namely, that 
of the thk'kest matrices they had to ac<-(>nimo(late, and the dlstributer rail was 
formed with combluations of tlie same exteiit, so as to co-operate with the 
channels descrllied. When mucli thicker matrices came to be employed, and 
becanse of the standard construction of the magazine and the lixed length of 
the dlstributer rails neither could be (»xtonded wlthout reorganizing the ma- 
chine, Mnelheisen conceived the idea of adaptiiig the limited space to the much 
tliic];er matrices by varylng the width of the channels, always from cenler to 
cellier, and of correspoiidingly varylng the length of the distributing combl- 
uations on the bar." 

I do not think that this is a description of what Muelheisen invented, 
for he says of his own thoughts that in machines — 

"as heretofore constructed the upper ends of the magazine channels liave been 
of uniform width, the plates at the entrances being sjiaced about a quarter 
of an Inch apait. Tiie teeth or ribs on the dlstriiinting rail were likewise 
arranged to drop a inatrix at every quarter iiicli. I hâve discovered that by 
maklng the upper ends of the channels of varylng widths to correspond witii 
the thicknesses of tlieir respective matrices 30 per cent, additional matrices 
may be included in a magazine of the construction and width now employed, 
and by modifylng the présent magazine entrance construction I am enabled to 
provide double the variety of matrices now available." 

He then proceeds to show by drawings: 

"Channel entrances of différent widths, each being but sllghtly wider than 
the thlckness of the matrix for whieh it is intended." 

Muelheisen further states that he believes himself to be the first to 
provide an automatic distributer — 

"adapted to distribute matrices into a magazine having channel entrances of 
différent widths ; * ♦ » in th« présent invention the channel entrances or 
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throftts are atljiicpnt, beiiis separated oiily by thin plates of uniform thickness. 
The matrices are litled troni the dlstributlng rails when tliey are opposite tlie 
center Unes of tlie eutrauces of tlieir respective tliauuels, and thèse center Unes 
are uuoiiually spaced ; hence the unequal spaelug of the distributer rails." 

There is nothing' in ail this about the employment in an advancing 
art of thicker matrices. Mtielheisen's real invention was his auxiliary 
distributing rails, by which he hoped to handle and redistribute in a 
given time more matrices than had ever been done before. And it is 
quite probable that his change in the relative size of either the throat 
entrances or the magazine channels was conceived as an assistance to 
the opération of his auxiliary distributing rails. 

So far as shown hère, no machine in existence embodies Muelheis- 
en's whole idea ; certainly the Hnotype No. 5 does not show even an 
tmequally spaced distributer rail, nor magazine channels, nor entrances 
of unequal widths. Yet it is sought to subject the défendant to the 
claims in suit, one of which is as follows : 

"In a linotype machine, In combination with matrices of différent thicknesses, 
a niaj;a7,ine having: entrances of différent widths corresponding to their respec- 
tive matrices, the distances from center to center of said entrances being un- 
equal." 

The other claim in suit is similar, except that it includes in the com- 
bination a distributer adapted to deliver matrices into channels of the 
kind described. In order to apply this patent to the Intertype, the 
claims relied upon must be wrested from their context and made to 
mean what Mr. Woodward said Muelheisen did mean when he ex- 
pounded the patent : 

"]t was Muelheiseu's invention to make the thickness of the walls hetween 
the channels, so to spealv, of the same thickness, resardless of the thiclvness 
of rlie niîitrix, and liy that he accumulated an additional distance by the 
side of the magazine with the same number of channels which he estimâtes at 
.'ÎO per cent." 

It is obvions that such an explanation as this cannot possibly apply 
to a magazine of the construction of the Intertype, and Figure 15 of 
the patent in suit seems clearly to iridicate that Muelheisen was talking 
about a rectangular magazine. The resuit of the argument advanced 
must be this : Muelheiseu's invention relates to a peculiar f orm of 
linotype, in the devising of which it may well hâve been advisable, if 
not imperative, to economize space in the magazines he intended to 
use. His claims must be understood as referring to what he had in 
mind ; and while it is quite true that, if advantages are revealed in a 
patent, the patentée is entitled to ail those advantages, whether he 
clearly saw them or not, it is not true that a peculiar form of con- 
struction, thought out only with référence to a particular machine, 
shall be forbidden to ail persons who may wish to use it in other and 
différent machines. The question is one of degree. 

From the advertising matter of défendant it appears that by the 
unequal spacing of channel entrances and distributer bar "the largest 
characters bave relatively as much space (in the channels) as the small- 
est ones," so that with "space equalized in channel entrance thick 
matrices hâve more time to drop." It is very doubtful on the évidence 
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whether this is any advantage at ail ; but it is perf ectly plain that Muel- 
heisen's real invention bears no relation at ail to the Intertype, and in 
my judgment the incidental change from uniformity to dissimilarity in 
size of channel entrances on the part of the makers of the Intertype 
does net constitute an infringement. If this be not true, then what 
Muelheisen shows in respect of his change in relative sizes of entrances 
standing by itself does not constitute invention. 

It is only when this detached portion of Muelheisen's thought is 
considered that anything like infringement can be suggested. There- 
fore it is a fair test to inquire whether Muelheisen could hâve patented 
this single thing separated from the rest of his elaborate device. I 
think he plainly could not. The bill is dismissed as to this patent. 

VI. The Magazine vSupport Patents. 

[12] Thèse are Dodge, 797,412, with claim 9 thereof in suit, and 
Homans, 830,436, with claim 7 in suit. The removable magazines of 
such machines as the Intertype and the No. 5 are heavy, and when in 
operating position necessarily so raised upon a frame or bedplate as to 
make their removal a serious matter, unless they can be mechanically 
shifted into a position favorable for human exertion. Dodge shows a 
frame for a magazine which (so to speak) opens downward like soarie 
trapdoors, and he claims as follows : 

"9. In a linotype machine, the combination of a main frame, a distributing 
mechaulsm thereon, a removalile magazine arrangea in receiving relation to 
the distributer, and a magazine sustaining frame hiuged at the end remote 
from the distributer, to swing upward and downward." 

Giving this claim its fullest scope, I am of the opinion that the 
magazine sustaining frame on the Intertype is not "hinged at the end 
remote from the distributer," nor does it "swing upward and down- 
ward" ; therefore there is no infringement. 

[13] Homans présents what he calls a sliding and tilting frame. He 
is talking about a double magazine machine, and he desired to remove 
(if necessary) one magazine at a time. He shows and describes a de- 
vice which appears to me to be of a very ordinary mechanical variety, 
and the claim in suit f ounded thereon is as follows : 

"7. In a linotype machine, the combination of a main frame, an Inclined 
removable magazine, and a secondary frame to sustain the magazine In its 
operative position, said secondary frame niovable bodily in an endwise direc- 
tion rearward and downward, with the magazine thereon, whereby the re- 
moval and application of the magazine is facilitated." 

The défense is noninfringement, and it is urged that the Intertype 
construction shows a movenient of the magazine frame in an arc of a 
circle because the frame itself is supported by a rigid projection on its 
underside which is hinged to the main frame of the machine, whereas 
Homans' construction shows a motion, not circular, but "sliding and 
roUing" to the rear. 

It seems to me that this différence is superficial. There is an ob- 
vious and generic différence between hinging a magazine frame like a 
door, as Dodge did, and obtaining a movement in an arc either of a 
circle or other more complex figure. The defendant's magazine frame 
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(lescribes an arc, and so does Homans. I am indined to think tliat 
there is full mechanical équivalence in the two motions. But, even if 
this be not quite true, the great difficulty with defendant's position is 
the total absence of any évidence in this case revealing the state of the 
prier art. The références do not seem to me to be worth comment, 
except to note that, of course, Dodge was prior art to Homans. 

Doubt is resolved by observing that defendant's device is shown in 
Homans' own récent patent, 1,116,280, and I am therefore of opinion 
that this défendant is estopped from denying the validity of the Ho- 
mans claim in suit, and, if its validity be admitted, I think infringe- 
ment is proven. Complainant may take a decree on this patent. 

VII. The Keyboard Lock Patent. 

[14] This is Kennedy, 797,436, with daim 1 in suit. The purpose 
of this device is plain from the name applicd to the patent in the course 
of trial. It is agreed that: 

"It Is old lu t.yi)ewrit('rs to provide a bar wlilch extends underneath the 
plvoted key levers wtiich operate the type bars, whieh bar eaii be moved iii the 
l)lane of action of those levers aud lock them." 

Mr. Kennedy says in his spécification that his locking bar may be 
mounted in any suital)le manner, provided it is adapted to engage and 
disengage the key bars (ail the foregoing is old), and it may be operated 
by any suitable device extended forward within reach of the operator 
at the keyboard. Therefore the only new idea that the patentée had 
in mind was to bring the control of his locking device within reach of 
a person who was operating a very much larger machine than a type- 
writer; it being common knowledge that locking devices on a type- 
writer are within reach of the operator. 

To put in practice his new idea. Kennedy shows a fînger lever ar- 
ranged parallel with the keyboard and singularly like the similar levers 
of the typewriter art. The claim in suit is : 

"1. In a llnot,yiie niacliine, a séries of fiuger l^ey levers Jî, In combination 
witli the vertically guided shouldered bars 1), connected with the respective 
keys, the transverse locking bar E, mounted to engage the shoulders of the 
vertical bars, and a device for operating said bar exteudiug theiice to the 
front of the keyboard, whereby tlie locking device located at the roar uiay 
be actiiated by the operator sitting in front of the keyboard." 

The defendant's apparatus does more than merely lock or unlock 
the keys. There is provided on the main frame of the machine a 
handle operating a cam which raises and lowers the lower end of the 
magazine, and thus permits the magazine either to rest upon, or pre- 
vents the magazine from resting upon, a rod which locks or unlocks 
the keys, according as the magazine is or is not in operating position. 

The claim in suit will not read upon the defendant's device unless 
complainant is entitled to hold every one an infringer who by any 
method reachable from the operator's chair locks or unlocks the key- 
board. The claim is entitled to no such construction, and, assuming 
that invention exists in the patent, it is not infringed, and as to this 
patent the bill is dismissed. 
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VIII. The Mold-Resistant Patent. 

[15] This is Hensley, 643,289, with claims 1, 2, and 3 in suit. In 
my judgment défendant has offered no évidence which constitutes a 
défense to this patent. Hensley shows as the method of producing his 
resuit an indentation in the periphery of a cam. The Intertype con- 
tains the cam, and the cam has the indentation. 

It is said, and I think with probable truth, that the machine will 
functionl without this indentation in the cam; but it does not follow 
that it will always do so, and Hensley prétends to hâve invented noth- 
ing more than a measure of précaution to prevent the machine, when 
heated and running fast, from injuring the matrices through the mo- 
mentum of the mold. It is also said that, in machines more récent than 
Exhibit 23, the characteristic indentation of the periphery has been 
abandoned. Neverthcless infringement is shown îjy the existence of 
No. 23, and the complainant may take a decree upon this patent. 

IX. The Mold-Support Patent. 

[16] This is Dodge, 739,996, with claims 1, 2, and 3 in suit. The 
problem of this patentée is presented by the fact that the mold is fitted 
to the mold dise. It corresponds to an aperture or slot in the dise, and 
must be fastened to the dise. The pressure applied to separate a slug 
from the mold "tends to loosen or displace the mold in relation to the 
dise," which must nccessarily be the case when power is applied, not 
equally over the whole dise surface, but specially at the place where 
the built-up mold is made fast. 

The patentée stated that his invention lay "in providing firm sup- 
ports against which the mold as a 7vhole may be seated and sustained 
during the éjection of the slug." Of the claims in suit. Nos. 2 and 3 
may be said to be confined to supports specifically bearing upon the 
mold proper ; but claim 1 reads thus : 

"In a linotjiie machine a mold and a slns ejector in comblnatlon, with means 
for rlgldly sui)i)ortlng the mold against tlie thrust of the ejector." 

The file wrapper of this patent shows that Mr. Dodge was con- 
fined by the Office to a banking against or supporting of the mold, as 
distinct from a support given to the dise itself. Mr. Woodward vol- 
unteered the statem.ent that this patent "does not cover an abutment 
broadly for supporting the mold dise." 

Défendant does not support the mold dise, nor do his abutments 
bear upon the mold proper ; but he has constructed what may be ealled 
mold supports, which are themselves fastened to the dise, as is the 
mold. I am able to see no différence between putting pressure directly 
upon the mold, and putting tht same pressure upon something else 
which supports the mold, provided that that something else is not the 
dise. 

The molds of both complainant and défendant are fastened to (and 
in that sensé supported by) a mold dise. Defendant's mold supports 
are themselves fastened to the mold dise. If defendant's mold sup- 
ports were intégral with the mold, they might cease to be supports; 
but they would function in exactly the same way as they do now, and 
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the abutments would then press on the mold and be plainly infringe- 
ments. I think they are inf ringements as they stand, and complainant 
may take a decree on ail three claims. 

X. The Gear Wheel Patent for Keyboard Rolls. 

[17] This is Bedell, 787,821, claims 1, 2, and 3 in suit. The sub- 
ject-matter hère involved is a change in the actuation of the keyboard 
rolls from belt driving for each roll separately to the actuation of 
one roll by a belt and the connection of roll No. 2 with roll No. 1 
by a gear wheel. 

This is one of those questions as to which discussion gives no light. 
Confessedly belt driving and gear wheel driving are ail old. It did 
not require any adaptation of either System to make it applicable to 
this part of a linotype machine. Undoubtedly the adaptation of a 
well-known device to suit the purposes of a spécial art bas oftcn 
been held to constitute invention ; but it is not shown that there was 
any such adaptation hère. The gear wheels on the linotype function 
exactly the sanie as they do anywhere else ; both styles of driving 
were open to the world, and I ara wholly unaljle to perceive that it 
required anvthing more than ordinary mechanical skill to do what 
Bedell did. ' 

The bill as to this patent will be dismissed. 

XL The Knife-Adjtistment Patent. 

[18] This is Homans 837,226, with claims 1 and 9 in suit. The 
purpose of the device set forth herein is to adjust a slide containing 
a knife which will trim the slugs, the molding of which is one of the 
main purposes of a composing machine. 

This knife must be adjusted to suit slugs of différent sizes. Ad- 
mittedly knives wherewith to trim slugs and divers methocîs of ad- 
justing them are old. Homans shows what is alleged to be an advance 
on Meistrell, 578,065, in that he exhibited a "tapered form of the 
slide," which permitted "the slide to be ciamped very securely in the 
exact position required." 

Claim 9 in suit bas not been explained by the évidence, and is 
drawn in careful correspondence tO' the exact device shown by Ho- 
mans in his spécification. I think it is plain that this claim bas not 
been infringed. 

Claim 1 is much broader, and is as follows: 

"1. In a sliig-trimmiiig meelianism for linotype machines, tlie comblnation 
of the uiovahle knife, its supportlng slide guided In the franie, lueaiis for ad- 
justiug the slide to predetenuined positions, and independent meaus for clainp- 
Ing the slide in the required positions." 

Of the éléments last above enumerated the movable knife, the sup- 
porting slide, and means for clamping the slide were ail old ; but the 
phrase "means for adjusting the slide to predetermined positions" is 
broad enough to read upon anything that will function in the man- 
ner indicated by the quoted phrase. What Homans shows is a wheel 
which régulâtes the position of the knife within certain liniits, and 
such position is shown by an indicator which corresponds to markings 
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upon the wheel. It is obvions that, since the wheel actuates a screw, 
the adjustment is most exact, and the position of the knife can be 
regulated with microscopic fineness. Therefore Homans' "means 
for adjusting the slide to predeterniined positions" (as shown in this 
patent) seem to me of great theoretical excellence, and I think it 
strange that, so far as the évidence goes, this plan of opération bas 
never been reduced to practice nor become commercial. 

The Intertype eniploys an entirely différent principle. The knife 
can be set in 25 positions. Thèse positions are determined by fastening 
the lever to the knife slide by means of a pin thrust through some 
one of thèse 25 holes. I am convinced that there is not the slightest 
mechanical équivalence between what Homans shows in the patent in 
suit and v^'hat he did in designing the Intertype. I am also clear that 
the invention of the patent was (in the light of the prior art) so nar- 
row that neither Homans nor any assignée of bis was ever entitled 
to claim and own ail "means for adjusting the slide to predetermined 
positions." 

Nor does the doctrine of estoppel go far enough to prevent Ho- 
mans using, even as against his own patent, an inferior and wholly 
différent method of construction. It is held that neither claim 1 nor 
claim 9 is infringed, and the bill will be dismissed as to this patent. 

XII. The Disc Support Patent. 

[19] This is Rogers, 925,843, with daims 1, 2, 3, and 4 in suit. 
As composing machines became jnore elaborate, and probably of 
more varied capacity, it became advisable to leave — 

"tlie entire face of tlie mold dise and mold exposed or uncovered, so that the 
projecting eud of the mold liner and the mold-tightening screws will meet 
with no obstruction as tlie wheel revolves." 

Mr. Rogers observed that it had been customary to strengthen or 
support the front of the dise against the thrust caused by the pas- 
sage of the sluig past the rear trimming knife, and this had been ac- 
complished by placing near the front of the dise a banking pièce 
bearing against the front face thereof. He exhibits in this patent a 
method of providing this necessary support without incumbering the 
face of the dise thereby, and thus characterizes his own invention: 

"I believe it to be wholly new to support a mold dise against forward move- 
nient by a support at the rear, and this I claim broadly in any form the 
équivalent of that herein shown." 

What is "herein shown" is a variety of flanges at the rear of the 
mold dise wheel, against which, or fitting into which, is a support or 
strengthening pièce deriving rigidity (ultimately) from other portions 
of the machine not necessary hère to mention. The Intertype shows 
no such flange or flanges as Rogers exhibits, and infringement cannot 
be found upon any reasonable construction of claims 2, 3, and 4, 
which specifically rest upon the existence of such "annular flange." 

Claim 1 is as f oUows : 

"In a machine of the class descrlbed the mold dise having an annular sur- 
face, in combination ivith a rear support engaging said surface to prevent the 
dise from swinging facewise ; the face of the dise being wholly uncovered as 
described." 
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The entire uncovering of the dise face is a resuit. The question îs 
always: What means does the patentée show of accompHshing that 
resuit? He does it by a rear support engaging an "annular surface." 
The Intertype has a completely uncovered wheel dise face ; but I do 
not think that it has a "rear support" in any just sensé of that phrase. 

The theory of the complainant is (as stated by Mr. Woodward) that 
the term "rear" means that : 

"The support is back of the front surface of the mold wheel ; It is to tlie rear 
of the front surface of the mold wheel, se that the mold wheel romains entlrely 
unobstructed." 

But (as above stated) Mr. Rogers could not patent an unobstructed 
mold wheel face, and his patent is not infringed unless there is a rear 
support. The Intertype succeeds in having such unobstructed mold 
wheel face by cutting away that portion of the face which is nearest 
the teeth, thus making an annular surface in the shape of a circle 
around the outer portion of the dise wheel. Against this résultant 
annular surface is put the supjDort or banking. It is whoUy in front 
of the wheel proper. 

It does accomplish the same resuit as Mr. Rogers shows, but it does 
it in a wholly différent way, and in my judgment it is not applied at the 
rear or from the rear or to the rear of the mold dise wheel. In other 
words, the construction of the patent claimed by the complainant, viz. 
that rear means in rear of the face of the mold dise, is rcjected. In 
my judgment the old style of linotype (No. 1) which is in évidence 
exhibits the principle of the Intertype construction, and I am inclined 
to think that the same thing is shown in the Mergenthaler linotype 
catalogues of 1892 and 1900, extracts from which are in évidence as 
Defendant's Exhibits 55 and 56. 

The bill will be dismissed as to this patent. 

XIII. The Ejector Slide Disconnection Patent. 

[20] This is Bedell, 848,338, with claim 4 in suit. The claim above 
mentioned is as follows : 

"4. In a linotype machine, the ejector slide movnWe forward and baclvward, 
the actuating cam, connections from the cani' to the slide, and uicans opera- 
tlvo from the front of tlie miwhine for effcctiiig instantaneons diiconncctlon 
and releuse of the slide ati tcill, whereby tlie operator at the front of the 
machiJie is euabled to move the slide forward at wlU without chauging the 
position of the cam." 

The italicized portion of this claim is the new élément of the com- 
bination. Undoubtedly the claim will read on the Intertype, because 
it shows a method operative from the front of the machine for dis- 
connecting the slide. The mechanism shown by the patentée is ex- 
tremely simple, and so is that of the Intertype. By both it is made 
possible to effect the désirable disconnection from the front of the 
machine. The sole question is whether by the claim in suit Mr. 
Bedell succeeded in preventing (during the life of his patent) ail 
other persons by any device whatever from disconnecting ejector slides 
without going to the back of the machine for that purpose, no matter 
how such disconnection might be accomplished. 
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I can add notliing more in justification of my belief that nothing 
but a pioneer invention of the most obvious kind is entitled to such 
a range of équivalents as would accomplish such a repression of in- 
genuity in others. The claim in suit must be confined to the device 
exhibited, or to a near mechanical équivalent thereof . No such equiva- 
lency is shown, and the bill is dismissed as to this patent. 

The foregoing thirteen issues cover ail the matters actually litigated 
in docket No. 10-311. 

XIV. The First Elevator Blade Patent. 

[21] This is Rogers' reissue 13,489, with claims 6 and 7 in suit, 
and is the only patent as to which évidence was given in docket No. 
10-266. 

Composing machines based upon Mergenthaler patents became a 
commercial success when provided with fonts of matrices wherein 
each matrix possessed the capacity of forming one letter or figure 
only. There were, however, machines producing printing slugs in 
moderately successful opération contemporaneously with the earlier 
forms of the modem linotype. 

Such machines used matrices of a character differing radically from 
those provided for either the No. 5 or the Intertype. For example 
the Monoline, made under the Scudder patent, 506,198, and the Mer- 
genthaler "band" device, made under patent 313,224. Thèse Systems 
did not use circulating matrices in the sensé in which that phrase is 
applicable to the linotype and Intertype. Each shows comparatively 
few matrices, each having upon it either an entire alphabet or a con- 
sidérable part of the same. 

In order to arrange such multi-letter matrices so as to produce a 
printing slug, it was obviously necessary to severally support them 
in positions that would bring the letters of the words intended to be 
printed in a common line ; and such letters could not, of course, al- 
ways be formed by matrical recesses occupying identical positions on 
the several matrix bars. It may be said that this necessary arrange- 
ment of thèse lengthy matrix bars was accomplished (in such ma- 
chines as those last mentioned) by the advanceraent of a bar or blade 
fitting into an appropriate recess in the matrix body. 

When the linotype came into use, employing small matrices fed 
out of a magazine and returning thereto for use again, it was ob- 
viously désirable to economize in the number of matrices used by 
^utting more than one character upon each matrix. Most obvious 
utility (for example) rested in the style of matrix shown to the court, 
on which the same letter or figure is repeated, one in roman type, 
the other in Italie. 

From the évidence herein Mr. Dodge, who was at once an inventor, 
a patent solicitor, and the président of the plaintifï company, was 
the first to think out the advantages to be derived from a System 
of circulating matrices of the plural letter variety. In his patent, 
449,872, he disclosed matrices with two characters, but with the idea, 
not of varying the alignment of the matrices, but of casting two slugs 
at once. 
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I entirely agrée with the complainant in the statement that the "fore- 
runner of the plural font System" is Mr. Dodge's patent, 547,633. 
This very interesting conception shows as perfected what, so far as 
the court is informed, is the modem matrix, and it also discloses 
means for assembling such matrices in the composing réceptacle at 
varying heights, so that (for example) a line can be printed partly in 
roman and partly in italic. The line thus assembled by Dodge passes 
into the first elevator, and is presented to the mold, and the slug is 
cast; and there Dodge stopped. He discloses no means whatever of 
leveling his now unevenly arranged line of matrices, or getting them 
into the second elevator, and so on the road to redistribution. 

I share the surprise manifested by several witnesses herein that 
so experienced and skillful a person as Mr. Dodge should hâve so 
limited, if not killed, the utility of his own concept. It has been sug- 
gested in argument that Mr. Dodge either (1) overlookcd the question 
of distribution, or (2) intentionally faiied to disclose means for level- 
ing matrices, or (3) that he consiclered it a matter of mère mechanical 
skill, not worthy of his personal attention, to présent to the world a 
means of leveling and distribution. Whether any of thèse hy- 
pothèses is correct cannot be affirmed; but lie certainly did not long 
remain inactive, for his own patent having issued in October, 1895, 
he wrote in June, 1897 (in his capacity as président of complainant), 
to Mr. Rogers, and directed him to "fit a machine experimentally in 
accordance with my patent, 547,633. * * * You will, of course, 
feel at liberty to modify the détails as may seem necessary. The 
main idea is to see v/hether we can assemble the matrices readily." 

I am convinced by the testimony of Rogers himself that he pro- 
duced in the summer of 1897, a workable device which rendered pos- 
sible leveling and redistribution of double character matrices, and 
that such device went into commercial use in the printing establishment 
of Appleton & Co. in the early part of December, 1897. His applica- 
tion for a patent was filed March 25, 1898, and resulted in No. 615,909, 
granted December 13, 1898, of which the patent in suit is a reissue. 

It may be said hère that I perceive no reasonable objection to the 
granting of this reissue. There had been a misnomer in the patent 
as issued, whereby second elevators were spoken of, whereas first 
elevators were clearly meant. It has not been denied that this was a 
raistake which prejudiced no one, and it was properly corrected by 
the reissue. 

In producing the resuit which Mr. Dodge had commanded, and in 
doing what amounted to a perfecting of Dodge's partial success, 
Rogers produced an invention whereof (as he says) the essence is: 

"<!) In the employment of a yielding or spring-supported har to sustain 
tlie matrices in the lirst elevator ; and (2) in the emiiloyment of means for 
automatically effeeting the retraction of the bar." 

He then claims as covering the invention thus summarily described : 

"(6) In a linotype machine employlng matrices with two characters each, 
an elevator N, provlded with a movable blade to sustain part or ail of the 
matrices above their normal position. 

"(7) lu a linotyi>e machine the flrst elevator provided with a movable ma- 
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trix supporting blade in combination with means for automatieally retracting 
the same." 

It is net denied that both of thèse claims read directly upon the In- 
tertype. The défense is that the claims are larger than the invention, 
whether that assertion be viewed from (a) the state of the prior art, 
or (b) the language of Rogers' spécification. 

The argument from the prior art is based principally upon a study 
of the Monoline and the Mergenthaler band machines, plus another 
Mergenthaler variant (which may be called the inclined table machine), 
shown in Mergenthaler patent, 614,230. Of thèse références it seems 
to me enough to say that 614,230 has been shown conclusively as whol- 
ly inoperative. This condition results from the demonstrated fact that 
if power sufificient to position the matrix supporting blade is furnished, 
that power renders the functioning of the blade in the manner desiréd 
and asserted by Mergenthaler impossible. 

But, even if this were not true, ail three of thèse machines do no 
more than to exihibit the possibility of supporting an indented body 
on a rétractable blade, which, when withdrawn, permits gravity to 
operate. This seems to me so obvions that the mère employment of a 
rétractable blade would hardly seem to rise to the dignity of invention. 
But, even if invention there résides, one is as far as ever from solving 
the question of how to realign, not heavy matrix bars, but light, single 
matrices, in such wise as to permit their passage from the first to the 
second elevator in an arrangement diiïerent from that in which the 
first elevator received them. 

I do not think that the prior art so far as disclosed materially nar- 
rowed the field oi invention, because that art had dealt with a kind 
of matrix or matrix bar so utterly différent from the small circulating 
pièces of métal used by the linotype and the Intertype as to leave for 
Mr. Rogers alrnost, if not quite, a new field for human ingenuity. 

Reverting for a moment to the hypothesis above enumerated as to 
the state of Mr. Dodge's mind after getting his own patent of 1895, 
it may be added that, after seeing and briefly hearing Mr. Dodge in 
this case, I am quite seriously impressed with the belief that he did 
not show means for realigning and distributing his double character 
matrices solely because he did not know how to do it. And the fact 
that he did not know is to me a substantial pièce of évidence that it was 
something that demanded serions thought on the part of some one, 
and that (whatever others may hâve done) Mr. Rogers contributed 
that thought has not been denied herein. 

The argument for narrowing the scope of the claims based upon the 
language of the spécification itself is to me more persuasive and more 
difficult to answer. As above noted, Rogers stated that the essence of 
his invention lay in the employment of a "yielding or spring-supported 
bar," he shows in his drawings a bar positioned by spring pressure, 
and retraction is effected by pressure upon the spring positioned lever 
or latch — which by said pressure is caused to remove from the upward 
positioned matrices the support which determined said position — and 
that support is a bar or blade. 

If this bar or blade is examined in an idle machine it may be pressed 
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back by the fîngers, and it is unquestionably not only spring-supported, 
buti 3àelding- in the sensé of being résilient; i. e., when it is pressed 
back by one's fîngers it returns to its original position when the fingers 
are removed. The Intertype shows a construction wherein no. spring 
is employed; the bar or blade cannot be pressed back in an idle ma- 
chine by any pressure, but is positively retracted. 

[22] Thèse facts give rise to the argument that Rogers' words 
"yielding" and "spring-supported" must be considered synonymous, so 
that any device, however productive of the same resuit, which does not 
employ a spring-supported blade, is not an infringement. That no 
such limitation was in Rogers' mind is matter of positive proof herein, 
for the device which he made in the fall of 1897 and employed in the 
Appleton shop bas been produced and satisfactorily identified. It is 
the exact mechanical équivalent — indeed, almost the inechanical coun- 
terpart — of what the défendant is doing, in that it bas a rétractable 
blade positively actuated, and not spring-supported, nor résilient. 

There bas been one litigation (and in this circuit) which largely raged 
around the meaning of the word "yielding" — Palmer v. Jordon Ma- 
chine Coi. (C. C.) 186 Fed. 496 (see especially page 501), reversed in 
192 Fed. 43 (see especially page 44), 112 C. C. A. 454. The same 
patent was considered again in Palmer v. Superior Mfg. Co. (D. C.) 
203 Fed. 1003, and again there was a reversai in 210 Fed. 452, 127 
C. C. A. 284. It may at least be said of the litigation thus reported 
that the appellate court gave a very gênerons interprétation to the 
word "yielding." 

In my opinion Rogers is entitled to quite as generous treatment. 
There was no sensé in the expression "yielding or spring-supported," 
if both adjectives meant the same thing. He had dcmonstrated that a 
spring support was not necessary, and it is, I tliink, no more than a 
fair view, even of the spécification language, to interpret the phrase 
above quoted disjunctively, and to apply to the word "yielding" the 
meaning of rétractable at will. 

But, even if I am in error in believing that "yielding" may be so 
interpreted in the light of the prior art as to apply to defendant's de- 
vice, it is, I think, plainly true that even if the blade or bar of the In- 
tertype's first elevator is not yielding, and is not spring-supported, it 
is the plain mechanical équivalent of the preferred embodiment of 
Rogers' invention, and as such is an infringement, even if Rogers is to 
be confined to the mechanical équivalents, not of what he claims, but 
what he shows in his patent papers. 

There remains to notice but an alleged prior use subsequently em- 
bodied in a patent to Harvey, 618,348. This patent was in the office 
at the same time as Rogers', and to it must be applied the doctrine to 
which I gave adhérence at the beginning of this mémorandum. That 
doctrine is perhaps hère unimportant, for I am further of opinion that 
by positive and satisfactory évidence Rogers has carried back the date 
of his invention to the sumrner of 1897, 

Harvey is dead, and the évidence in support of his prior use cer- 
tainly does not rise to the dignity of producing conviction beyond a 
reasonable doubt. The best that can be said for it is that Harvey put 
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his plan into opération "in 1897," and that is very far f rora producing 
certainty as to invention before tlie summer of 1897. 

The complainant may take a dccree on this patent, concerning which 
it may be added that I consider it more of an invention and better 
entitled to a broad range of équivalents than any other of the devices 
as to which évidence has been introduced in this rather protracted 
litigation. 

In the case docketed as 10-311, the complainant has (so far as this 
court is concerned) so sîightly succeeded that no costs will be awarded. 
In that docketed as 10-266, complainant will take the usual decree, 
with costs. 



DICKS PRESS GUARD MFG. CO. et al. v. BOWEX. 

(District Court, N. D. New Yorlî. January 22, 1916.) 

1. Patents <®='291 — Suits foe Ixfrinoement — Parties — Appeabajj-ce. 

Judicial Code (Act Marcli ,3, 1911, c. 2,31) § 48, 36 Stat. 1100 (Comp. 
St. 1913, § 1030), provides tliat in suits for infringement of patents ttie 
District Court .shali tiave jurisdietion In the district of which the défend- 
ant is an inhahitant, or in any district in which it shall hâve committed 
acts of infringement and hâve an established place of business. Section 50 
(section 1032) provides that when there are several défendants, and one 
or more of them are neither inhabitants of nor found within the district 
and do uot voluntarily appear, the court may proceed with the suit as 
between the parties properly before it. Complainant brought a patent in- 
fringement suit in Xew York against a user of an alleged infringiug device 
manufactured by the G. Ce, a Wisconsin corporation. Before suit the 
papers were submitted to the G. Co., and it wrote complainant that they 
wanted to be heard upon the subject of infringement and that, if com- 
plainant would send them a copy of its bill, they would hâve their at- 
torneys appear at the injunction hearing. Wisconsin attorneys also wrote 
complainant's attorney, that they were instructed by the G. Co. to ap- 
pear and attend the hearing on the motion for an injunction. A prelimi- 
nary injunction was granted, and atîh-med on appeal. The G. Co. assumed 
the défense, and as to the appeal the Wisconsin attorneys wrote complain- 
ant's attorney that their firm would argue the case, that no copies of 
complainant's brief need be sent to local attorneys who had appeared for 
défendant, and one of such local solicitors eutered liis appearance in the 
Circuit Court of Appeals. A motion for rehearing was made in the Cir- 
cuit Court of Appeals, and the Wisconsin attorneys sent a copy of the 
pétition to complainant's attorney. llelil, that the G. Co.'s voluntary 
appearance on the hearing and on the appeal, and its opeu and avowed 
assumption of the défense, authorized it to be made a party to the record, 
though it could not bave been sued originally in New York. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. <S=291.1 

2. Patents <S=>302 — Pbeliminary Injunction — I'ersons Bound. 

The G. Co., having appeared and openly and avowedly assumed and con- 
ducted the défense, was bound by the order granting the prellminary in- 
junction, which was final durlng the pendency of the suit. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 471 ; Dec. Dig. 
(S=3302.] 

In Equity. Suit by the Dicks Press Guard Manufacturing Company 
and another against George W. Bowen, doing business as the Bowen 

®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
229 F.— 13 
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Manufacturing Company. On motion by complainant to hâve the 
Geuder, Paeschke & Frey Company made a party défendant. Mo- 
tion granted. 

This Is a motion by the complainant above named to hâve the Geuder, 
Paeschke & Frey Company, a corporation of the state of Wisconsin, doing busi- 
ness at Milwaukee, Wis., declared a party défendant and made a party de- 
fendant on the record in the above-entltled action, and subject to the jurisdio 
tlon of this court therein, on the grounds that it has in fact and légal efCect in 
writing consented to such action, made itself an actual party by consenting in 
wiitiug to be treated as a party défendant, by appearing and actually and 
openly and avowedly assuming and conducting the défense thereof in this ju- 
risdiction thus far in ail proceedings had in the cause, which consist of bring- 
ing the action, a motion in court by complainant for an injunction pendente 
lite. the hearing of same, the granting of such an order and entry thereof, 
and an appeal from same to the Circuit Court of Appeals, the argument of 
such iippeal in that court, the affirmance of such order and the filing of the 
remittitur in this court, and in ail of whleh proceedings the said Geuder, 
Paeschlie & Frey Company appeared and took part by its duly authorized at- 
torneys, Arthur E. Parsons and Parsons & Bodell, of Syracuse, N. Y., said 
Company, through said attorneys and Flanders, Bottum, Fawsett & Bottum, 
actually conducting the défense of such motion, and also such appeal to and 
in the Circuit Court of Appeals. Service of this motion was made upon Ar- 
thur E. Parsons and Parsons & Bodell, the New York solicltors of said 
Geuder, Paeschke & Frey Company, employed by Flanders, Bottum, Fawsett 
& Bottum, its Wisconsin solicltors, and no one appears to oppose the motion. 

Frederick P. Randolph, of New York City, for complainant. 
Arthur E. Parsons and Parsons & Bodell, ail of Syracuse, N. Y., 
for défendants, but net appearing on this motion. 

RAY, District Judge (after stating the facts as above;. [IJ So far 
as I am aware this is a novel application, but in the absence of oppo- 
sition and opposition hère I see no reason why the motion should not be 
granted. December 30, 1914, the said Geuder, Paeschke & Frey Com- 
pany wrote the président of the complainant, Dicks Press Guard Alan- 
ufacturing Company, as follows: 

"Mr. Max H. Fischer c/o Dicks Press Guard Mfg. Co., 41 Park Kow, New 
York City — Dear Mr. Fischer: I thank you very much for the papers sub- 
mltted to me, and I hâve had the matter gone over by my attorney sinee his 
return. You kindly gave me until January 2d for considération, but, havlng 
made up our mind, we hasteu to return the papers to you. We think that 
we ought not to be consldered to be inf ringers of your patent, and, feeling that 
way, we want to be heard by the court upon the subject. If you wlll, there- 
fore, file your bill and send us or our attorneys a copy of the same after it 
is filed, together with the order to show cause after it is issued by the court, 
we will hâve our attorneys appear in the action and take up the motion for an 
injunction before the court. Our attorneys will, under our instructions, do 
this as soon as it is practicable for them to prépare our answerlng afSdavits, 
which are in hand, and arrange for an appearance before the court. We 
understand from you that the date of this appearance will be made reasonable 
for both parties, which, as far as our side is concerned, we engage. Our 
attorneys are Messrs. Flanders, Bottum, Fawsett & Bottum, Pabst Building, 
Milwaukee, Wisconsin, and we inclose their card. Kindly acknowledge receipt 
"Very truly yours Chas. A. Paeschke." 

The same day, December 30, 1914, Messrs. Flanders, Bottum, Faw- 
sett & Bottum wrote Mr. Randolph, the complainant's attorney, as 
follows : 

"Mr. Frederick P. Randolph, No. 41 Park Eow, New York City — Dear Sir: 
We hâve lately had submitted to us a proposed bill of complalnt, order to show 
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cause, and accompanjing affldavits in the matter between the Dicks Press 
Guard Manufacturing Company and M. H. Fischer v. George W. Bowen. 
If you wili send us a copy of this biil and accompanying afiidavits and order 
to sbow cause as soon as the papers are filed and a proper date flxed, we are 
instructed by our clients, Messrs. Geuder, Paeschke & Frey Company, of this 
City, to appear for the défendant and attend the liearing upon your motion 
for an injunction. Your draft of the order to show cause did not indieate 
the place of hearing nor the tiine. We are not strenuous about service of the 
notice. You can serve the papers upon us by mail and we wili admit service, 
but it wili be necessary for us to hâve a reasonable time to get our afiidavits 
in shape after notice of the time and piace of hearing. We would thinlc ten 
days would be amply suificient for this purpose. As we understand it, this 
is a contest vvith friendly disposition on both sides. but with radical différence 
upon the question of iufringement in the views of the parties. We expect to 
couduct our side of tliis contest with entire courtesy towards you. 

"Very truly yours, Fiandei's, Bottum, Fawsett & Bottum." 

The défendant is a user of the alleged infringing device. Geuder, 
Paeschke & Frey Company is the maker. January 8, 1915, the com- 
plainants hère filed their bill in equity to restrain alleged infringement 
of the patent referred to, and made a motion in this court for a pre- 
liminary injunction, which was granted. x\n appeal to the Circuit 
Court of Appeals was taken, and October 23, 1915, Messrs. Flanders, 
Bottum, Fawsett & Bottum wrote complainants' attorney as follows : 

"Frederick P. Eandolph, Esq., 41 Park Row, New York City, New York — 
Dear Sir: We acUuowledge the receipt of your letter of the 20th instant, 
acknowledghig receipt of three copies of our printed brief for defendant-appel- 
lant in tlie Dicks Press Guard Mfg. Co. et al. v. Bowen case, and note that you 
wili mail copies of your brief for plaintiffs-respondents to Parsous & Bodell. 
As the writer, Mr. Dennett, and our Mr. E. H. Bottum, wlll argue the case in 
the Court of Appeals, kindly send us copies of your brief, and you need send 
no copies to Parsous & Bodell. We are handling the case ourselves though we 
had to employ local solicitors under the rule in the Nortliern district, and had 
Mr. Parsous enter his appearance in the Court of Appeals at tlie time he was 
Personal] y in New York and flled the record and docketed the case. 

"Yours truly, Flanders, Bottum, Fawsett & Bottum." 

Thereafter such appeal was heard and the order granting the pre- 
liminary injunction was affirmed. A motion for reargument was made, 
and in référence thereto Messrs. Flanders, Bottum, Fawsett & Bottum 
wrote complainants' attorney as follows : 

"Milwaukee, Wis., Jan. 6, 1916. 
"Frederick P. Randolph, Esq., 41 Park Row, New York City, N. Y. — Dear 
Sir: We are sending you herewith a copy of defendant-appellant's pétition 
for rehearing in the case of The Dicks Press Guard Manufacturing Company 
and Maxlmllian H. Fischer Complaiuants-Appellees, v. George W. Bowen, Do- 
ing Business under the Name of Bowen Manufacturing Company. We are 
also sending you three extra copies for your use under separate cover. 

"Yours truly, Flanders, Bottum, Fawsett & Bottum." 

January 12, 1916, the motion for reargument was denied. On the 
hearing for preliminary injunction, the argument of the appeal, and 
motion for reargument the said Geuder, Paeschke & Frey Company 
was represented, and in fact conducted and controUed the défense. 
The question presented is : Can a corporation, alleged inf ringer and 
maker of the alleged infringing device, résident of another state, where 
it conducts its business, be made a formai party défendant on the rec- 
ord in a suit for infringement brought in this state, New York, when 
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it has voluntarily corne into the case brought agaînst a seller or user, 
or both, and, as hère, openly and avowedly assumed and conducted the 
défense, and shown and declared its appearance by letters and the re- 
ceipt of papers in the case. Such corporation could not hâve been sued 
in this State and district, as it is a nonresident and not within the ju- 
risdiction. Sections 48 and 50, Judicial Code. But it could hâve come 
in voluntarily and accepted service, or it could hâve voluntarily ap- 
peared, had it been named as a party on the record, and by appearing 
would hâve waived the question of jurisdiction of the person and 
would hâve submitted itself to the jurisdiction of this court, even 
though a nonresident of the district and state. Section 50, Judicial 
Code. 

[2] Is not this the effect of its voluntary appearance on the hearing 
and on the appeal, and its open and avowed assumption of the défense, 
coupled with the letters quoted? Having appeared and openly and 
avowedly assumed and conducted the défense thus far, it is bound by 
the order made, which is final during the pendency of the action. May 
not ail this be evidenced by making the corporation a défendant on 
the record ? And may not it be held to its appearance by now f ormally 
making it a party? It would seem plain that the court ought to know 
what parties, either complainant or défendant, are before it and enti- 
tled to be heard, and that the record itself should show this. One of 
the most vicious things connected with a litigation, either civil or crim- 
inal, is the opération of influences from and the récognition of inter- 
ested persons not appearing as parties on the record. Those who are 
to be heard at ail and recognized in bringing out and considering the 
merits of a controversy should be parties of record, and personal ap- 
pearance by attorney and participation in the litigation ought to he 
treated as équivalent to a formai written appearance in the case. In 
Eagle Mfg. Co. v. Miller et al. (C. C.) 41 Fed. 351, it was held: 

"On a blU to resti'îiin the infriiitrement of a patent, it appeared tliat the de- 
fendants were nierely the a.sents of a corporation whicli manufactured the 
machine whicli it was alle.sed wiis an infrinyement of coniplainant's patent. 
ComiJlainant tiled an amcnduient to the original hlU makins such corporation a 
party defen<lrtnt, but no sulipœiia was Issued or served ou the corporation, uor 
did it enter aiipearaiice or answer the hill. Held, that tlie decree should 
nevertheless run agalnst sucli corporation, and be blndlng on It in ail respects." 

In Bidwell et al. v. Toledo Consol. St. R. Co. (C. C.) 72 Fed. 10, 
Judge Ricks held that a nonresident corporation could not be made a 
party défendant from the mère fact it had assumed and participated 
in the défense. But hère the Geuder Paeschke & Frey Company not 
only has done this, but it promised in xvriting so to do and in ivriting 
named its attorneys, and tiien on the appeal thèse attorneys zvrote to 
complainants' attorney : 

"As the writer, Mr. Dennett [of Flanders, Bottum, Fawsett & Bottum], and 
our Mr. E. H. Bottum will argue the case in the Circuit Court of Appeals, 
kiudly seiid us copies of your brief and you need send no copies to Parsons & 
Bodell. We are îiandling the case oiirsclves, though ice had tOi employ local 
solimtors undvr the nile In the Northern district, and had Mr. Pâmons enter 
his appearance in the Court of Appeals at the tiine lie was personally in New 
York and filed the record and docketed the case." 
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Hère we liave an explicit acknov/ledgment in writing of authority in 
Mr. Parsons and of an appearance on the appeal and that the corpora- 
tion filed the appeal. In the letter of January 6, 1916, we hâve a writ- 
ten acknowledgment that the attorneys for Geuder, Paeschke & Frey 
Company are moving and acting in the case. What is ail this but an 
appearance in writing'? Hère we hâve much more than an active, 
open, and avowed assumption of the défense by mère acts. This is 
not a case where a nonresident corporation improperly served, etc., 
comes in for a spécial purpose, as to move to set aside informai or im- 
proper service, but a case where it voluntarily comes in to défend on 
the merits and for ail purposes. 

It seems to me that the Geuder, Paeschke & Frey Company has vol- 
untarily appeared in this litigation within the meaning of the Judicial 
Code, and that it should be made a party on the record. 

The motion is granted. 



WITZEL et al. v. BUTLER BROS. 

(District Court, S. D. New York. May 25, 1915.) 

Patents (g=:5."28 — Validity and Infringement — Wire Mattre.ss. 

The Witzcl reissue i>atent. No. l.'i,125 (orisiuiil No. 021,494), for a wire 
mattress liiiviii:i ils sides extended suid turiied iiy at riglit au.ules to forni 
a side guard to preveut the lialr mattress from spreadlng, c4aiui 23, hcld 
valid aiid infriiiged. Claiins 19, 20, 22, and 24 hcld not infrlnged. 

In Equity. Suit by Charles J. Witzel and tlie Englander Spring Bed 
Company against Butler Bros., for infringement of reissue patent, 
No. 13,125 (original Ko. 921,494), for a spring mattress, granted June 
28, 1910, to Charles J. Witzel. On final hearing. Decree for com- 
plainants on one claim, and for défendant on others. 

See, also, 221 Fed. 947, 137 C. C. A. 517. Decree modified, 229 
Fed. 426, C. C. A. . 

C. A. Weed, of New York City (Livingston Gififord and John R. 
Nolan, both of New York City, of counse!), for piaintiiïs. 

Samuel E. Darby, of New York City (Charles Neave, of New York 
City, of counsel), for défendant. 

LEARNED IIAND, District Judge. The record presented upon 
this hearing does not seem to me at ail différent from that presented 
on the application for preliminary injunction. The two patents 
now relied on for anticipation — lloey, 671,068, and Peters, 195,641 — 
were both before the Circuit Court of Appeals. Indeed, the only évi- 
dence suggested as new is that Hoey"s patent, or rather an adaptation 
of it, which is urged to be the same thing, was in fact practicable. That 
proof was not necessary, because, being a United States patent, it 
Avould be taken as practicable unless the contrary appeared. No sub- 
stantial sales of this form of Hoey, if it be such, hâve been shown, 
hardly over 100, and the sales of the plaintiff's maîtresses bave been 
very large. I need not attribute the wdiole of those sales to this 

<£=f'or oUier cases see same topic & KEY NUMBEll in aU Key-Numbered Digests & Indciea 
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single patent, but the fact remains that it bas had a very wide accept- 
ance ; it is f air to suppose tbat the patented f eature bas lent some part 
of its popularity to tbe wbole mattress. 

Upon sucb a record I should in an ordinary case bave no besitancy 
in granting a final decree to follow tbe preliminary order wbicb bad 
passed tbe Circuit Court of Appeals. If tbe case was strong enougb 
to support a preliminary injunction, it was because tbere was no 
dispute and no reasonable doubt about tlie plaintiff's rigbt ; a fortiori 
tbe same record would support a final decree wbere doubts must 
be answered, and not resolved against tbe moving party. Yet tbere 
are some expressions in the opinion wbicb bave caused me to besitate 
in this instance. Tbe question is whetber tbe Circuit Court of Ap- 
peals did not give to the words "longitudinal tension" in claim 19, and 
tbose based upon it, tbe meaning "tension under springs." Tbe plain- 
tiff urges tbat this phrase was certainly not so understood in tbe 
Patent Office, wbere it was made tbe basis of an interférence be- 
tween Mancbee and Witzel, and then abandoned by Manchee, not 
because inapplicable to bis patent, but because anticipated by Witzel 
bimself, among others. Tbe examiner not having told Manchee wbo 
was the other party in interférence, be did not know tbat be was 
dealing witb a reissue of Witzel bimself. In further proof of the 
meaning of the terms "longitudinal tension" and "tension," the plain- 
tifif urges tbat tbe same examiner allowed the three Manchee claims 
witb just those terms, wbere tbey obviously could not mean anytbing 
but the tension of the side members arising from the inhérent elasticity 
of the metallic web itself. I should bave been ready to accept this 
argument, and regard ail tbe claims based upon claim 19 as infringed, 
especially in view of tbe contrast between tbe phrase mentioned, and 
tbat used in the earlier claims, "coiled springs" or tbe like, except tbat 
the Circuit Court of Appeals was certainly not of this opinion, but 
regarded the phrase in question as hmited by tbe disclosure to a 
means for producing such tension by sometbing independent of tbe 
native elasticity of the metallic web. Claim 23 alone omits tbe phrase, 
and I find that no other claim in suit is infringed. 

However, claim 23 was beld to cover the defendant's mattress ver- 
bally, and the verbal interprétation was beld to control, since nothing 
was shown in tbe prior art upon that record wbicb required any limi- 
tation. Against tbe possibility tbat a bearing might make a diiïerence 
the court suggested tbat this verbal interprétation would yield to any 
prior art whicb might press too closely upon the verbal interprétation 
to allow its validity. It was theref ore intimated that a prior art might 
be shown which would aflfect the resuit; "more ligbt on the subject 
may be obtained at final bearing." Tbe final bearing bas now been bad, 
and bas not thrown any more ligbt upon the subject, except as I hâve 
indicated, which is quite irrelevant to the resuit. Precisely tbe same 
références are now introduced, and tbey were obviously more potent 
before than tbey are now, for nothing new bas been discovered about 
their opération. Under sucb circumstances it is clear that the ques- 
tion is not open to me as to whetber I think Hoey f ulfills tbe suggestion 
of a possible prior art wbicb might require a limitation of claim 23, 
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or whether it constituées invention to substitute a vertical metallic 
web for a single strand with vertical wires at intervais. That ques- 
tion having once been décidée! upon the motion for preliminary in- 
junction, the matter is no longer open hère; it can be raised only by 
way of reargument in the Circuit Court of Appeals. 

An interlocutory decree will pass declaring claim 23 valid and in- 
fringed and granting an injunction, but dismissing the complaint as 
to ail the other claims in suit for noninfringement. No costs. 



GRAXD RAPIDS SIIOWCASE CO. v. STRAUS et al. 
(District Court, S. D. New York. Deeemter 13, 1915.) 

Patents <®=3,325 — SriT fob Inîtsikoemest — Procédure. 

Wliere tlie del'eiKiant in an lufriiisemeut suit pleads a large number 
of patents as anticijiations, lie will be reqnired, on application of com- 
plainant, to tile a bill of particulars specil'j-inf; wliich of sucli patents he 
seriously relies on, nnder penalty of being taxed ',vith the costs, wliether 
suecessful or not, in case it apj)ears that lie bas not complied witli the 
order lionestly and in good faith. 

lEd. Note.— For other cases, see l'atents, Cent. Dig. §§ 607-012; Dec. 
Dig. <S=^.>2ô.J 

In Equity. Suit by the Grand Rapids Showcase Com.pany against 
Jesse I. Straus and others. On motion by complainant for bill of 
particulars. Motion granted. 

This is a motion made by the plaintiff for a bill of particulars of the de- 
l'endants' défense. ïlie cause is the regnlar suit in equity for au infringe- 
n]ent of a patent, and tlie défendants set uj) in tlieir answer by way of an- 
ticipation between 40 and 50 patents under the following allégation: That 
tlie patentées were not tlie original inventors, but tliat, on the coutrary, prior 
to their supposed invention, the thiug pateuted had been descrihed in each of 
the following letters patent: Theii followed 86 TJuited States patents and 5 
Britlsli iiatents. I4iter the défendants added by au order 2 moro United 
States patents, and again 8 more, so that in ail the answer contains as an- 
ticipations 4G IJriltcd States pattaits and ô foreign patents. Correspondeuce 
between the parties ensued, and the défendants eveutually, at the request of 
l'he plaiutiff, gave tlie plaintiff a list of 30 T'uited States patents in ail, which 
they said they should refer to upon the trial of the case, but wlilch list was 
glveu \\it!KJUt préjudice to tlieir riglit to inelude additional patents. Tliis 
motion is to conipel tlie défendants to state which of the 30 patents so dls- 
closed tliey iiieau to rely on. It Is thoi'efore by way of furtlier partlculariza- 
tion of the défendants' actual intention. 

Nathan Heard and Maurice M. Moore, both of Boston, Mass., for 
plaintiff. 

Charles S. Jones, of New York City, for défendants. 

LEARNED HAND, District Judge (after stating the facts as 
above). It is of much importance, if possible, to get the practice in 
this respect into a clearer condition than it is at présent, and for uni- 
formity this décision bas been made after consultation with ail of 
the judges in this district and bears their approval. The plaintiff is 
not concerned with the patents which the défendants mean to put in 

<^i:;pFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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to show the prior state of the art. This motion is directed only to 
compel them to elect which they mean to use as anticipations of the 
patent. The décision is not to be understood to go further than the 
facts of the case at bar. 

It is impossible under the statute to prevent the défendant from 
pleading as many patents in anticipation as he desires, but it is obvi- 
ously preposterous to suppose that the invention has actuahy been 
patented by anything like the number of patents hère pleaded. I rec- 
ognize that the question of anticipation is bound up in the question of 
interprétation and that the défendant must hâve some latitude until 
he knows what view the court will take of the plaintiff's invention; 
but a good excuse should not pardon a bad practice. With every lati- 
tude the number of patents which can serve as anticipations must be 
very limited. It is proper, therefore, for the plaintiff in a case such 
as this to call on the défendant to déclare in advance which patents 
he seriously contends to be anticipations, and the court will so direct 
the défendant. 

If this order carry no sanction, however, it will not be effective, 
and the only sanction can be in costs. If, at the conclusion of the 
case, the judge who tries it is satisfied that the défendants could, with- 
out any reasonable danger to themselves, bave eut down the patents 
on which they rely for anticipation below the number given to the 
plaintifï in response to the order, the court will either deprive the 
défendants of costs or award costs against défendants, notwitli.iand- 
ing their success. If the plaintiff is successful in the suit, the order 
can bave no sanction ; but, as the order will be made bef ore the suit 
is determined, and as the défendants probably think they will win, the 
chance of losing the costs should operate as a real motive in their 
choice. The question whether défendants should be deprived of costs, 
or whether the plaintiff shall get costs, will dépend upon the extent 
to which the trial judge thinks the défendants hâve not tried honestly 
to comply with the terms of the order. If he believes that the défend- 
ants' inclusion of too many patents was the rcsult merely of unreason- 
able timidity, he will deprive défendants of their costs; if he thinks 
that the défendants were unwilling to make any honest eft'ort, or 
wished to embarrass the plaintiff's préparation for trial, he will award 
costs to plaintiff. This practice will be followed by the judges of 
the Southern district until further notice. Whether the same practice 
will be followed in respect of patents introduced to show the prior 
state of the art will remain open until the case is presented. 

I may add that I hâve already noted a number of instances where 
counsel hâve frankly and willingly set forth the anticipations upon 
which they relied. This course has been takcn in a spirit of co-opera- 
tion with the court, to assist in making the présent equity rules suc- 
cessful in practice, and I believe the bar will be glad to aid this sim- 
plification of equity trials. 
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TUCKEE et al. v. WILLIAMSON, Internai Revenue CoUector, et al. 

(District Court, S. D. Oliio, E. D. December 7, 1915.) 

No. 50. 

1. Statdtes ©=5217 — Construction — Extrixsic Aids to Constructiotî. 

In eonstruins an act of Congress, wliile the court may not recur to tlie 
views of iudividual members expressed in debate, nor consider the mo- 
tive whieh influeuced them in voting, it may consider tlie history of the 
titnes to ascertain the reason for the législation and under appropriate 
ciremnstii lices the mode in which particular language was introduced in- 
to tlie law as sliown by the journals and records. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 293; Dec. Dig. 
<E=>217.] 

2. Poisons (S=32 — IIaekison Narcotic Act — Construction. 

Harrlsoii Narcotic Act Dec. 17, 1914, c. 1, § 2, .38 Stat. 786, niakes it 
unlawful for uny person to sell, barter, exchange, or give away any of 
the drugs inentioned in the act, except in pursuance of a written order 
of the pereon receiving the same on a prescribed form, a copy of which 
order shall be preserved by both seller and bnyer for two years. subject 
to inspection, etc., but i>rovides in section 2a that reglstered physicians. 
dentists, and veterinary surgeons who in the course of their professional 
practice "shall liave been employed to prescrite for the particular patient 
receiving such drug" shall be exempted from such requirement, but shall 
"keep a record of ail such drugs disiiensed or distiibuted, * * * ex- 
cept such as may be dispensed or distributed to a iiatient upon whom such 
physician * * * shall personally attend." Held that, under such pro- 
visions, a physician is not prohibited from dispensing or distributing in 
the course of bis professional practice and without a written order a nar- 
cotic to a patient employing luim because of the fact that lie does not per- 
sonally attend such patient, but that in such case he is required to lieep 
the prescribed record. 

[Ed. Note. — For other cases, see Poisons, Cent. Dig. §- 1 ; Dec. Dig. 
0=2.] 

3. PUYiSICIANS AND SUROEONS ©^'ô — -"PRACTICE OF MeDICINE" — SXATUIORY 

Définition. 

Uiider Gen. Co<le Ohio, § 1286, a person who examines patients, diag- 
noses their diseases, and tlien prescribes and sells bis owii proprietary 
remédies is engaged in the practice of medieine, although his ostensible 
and apparent motive may be the sale of his niedicines, and he is subject 
to the laws of the state regulating such practice. 

[Ed. Note. — For otlier cases, see Physicians and Surgeons, Cent. Dig. 
§§ &-11 ; Dec. Dig. «=6. 

For other définitions, see Words and Phrases, First and Second Séries, 
Practice of Medieine.] 

4. Poisons <g=>2 — Harrison Narcotic Act — Construction. 

TEe provisions of Harrison Narcotic Act Dec. 17, 1914, exacting a 11- 
cense as a condition for the sale, dispensing or distribution of drugs are 
not an exercise of the police power, but are for the purpose of revenue, 
and such license is a mère form of imposing a tax, and implies nothing 
more than that the licensee shall not be subject to the penalties of the act. 

[Ed. Note.— For other cases, see Poisons, Cent. Dig. § 1 ; Dec. Dig. <S=>2.] 

5. Poisons <S==>2 — Harrison Narcotic Act — Construction — Validitt or De- 

PAETMENTAL REGULATIONS. 

Wliile the Harrison Narcotic Act of December 17, 1914, permits a phy- 
sician in the course of his professional practice to dispense and distribute 
the mentioned narcotics to a patient by whom he is employed to prescribe, 

^saFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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without being subject to the prescribed régulations, althougli he does not 
personally attend such patient, the act must be construed witli référence 
to tlie known usages and modes of practice in the profession, in wliich tlie 
preseribing for patients without Personal exainination is the rare excep- 
tion and not tlie rule ; and under the i^rovisions of section 1, requiring the 
Comnnggioner of Internai Hevenue, with the approval of tlie Secretary 
of the ïreasury to "make ail needful rules and régulations for earrylng 
the provisions of this act into effect," tlie Coiumissioner has authority to 
preseribe what shall coustitute "personal attendance" and "professional 
practice" liy a physician within the uieaning of the act, and a régulation 
whlch dénies tlie riglit of registration and exemption to one who, although 
a licensed physician, does not see niost of his patients, who bases most of 
his prescriptions on tlieir written statements sent to him through the 
mails, and who prescribes the sauie remedy for ail alike, is within tlie 
power conferred and valid. 

[Ed. Note. — For other cases, see Toisons, Cent. Dig. § 1 ; Dec. Dig. <Ê=32.] 

In Equity. Suit by Nathan Tucker and William B. Robinson against 
Beriah E. Williamson, Collector of Internai Revenue for the Eleventh 
District of Ohio, and others. On motion to dismiss bill. Motion sus- 
tained. 

A motion is made to dismiss the bill, whose averiuents, as far as need 
be noted, are as foUows: Both of the plaintiffs are graduâtes of médical 
sehools. Each is a member of bis county and state médical society. One 
has been engaged for 48 years as a physician in lawful practice, and the other 
for 19 years. Both are duly licensed to practice medicine in Ohio, and eacli has 
registered as raïuired by the act of Congress of December 17, 1914, known 
as the Harrison Narcotie Law. Each has paid the spécial tax requlred by 
that law. In the course of their professional practice only they bave been 
and are preseribing for, dispensing and distributiug to varions patients, iium- 
berlng many thousaiids, and residing in varions states, a certain medicine 
prepared by them for the relief of asthina and hay fever, which médicinal 
préparation contains cocaine. They do not personally attend ail of tlieir 
patients for and to whom they tbus preseribe, dispense,, and distribute such 
préparation, but in most instiuices preseribe for such patients and dispense and 
distribute such médicinal préparation to them upon the written statements of 
such patients to plaintiffs, desciil)iug and setting forth tlieir respective 
symptoms and conditions. Since March 1, 1915, and for many years prior 
thereto, plaintiffs hâve kept a comiilete record sliowiug the amount of ail 
the drugs mentioned in section 1 of the act in question, dispensed or dis- 
tribu ted, tlie date tliereof, and tlie iiame and address of each patient to whom 
such drugs hâve been dispensed or distributed, and still keep such record as 
requlred by the act. The amount of cocaïne in each dose does not exceed .001 
of a grain. The préparation is distinctly alkaline. The greater per cent, of 
cocaine used in it is in the form of the décomposition products of cocaine, and 
not as cocaine per se ; such cocaine being dciiatured as to its habit-forming 
or habit-satisfyiug qualifies. As partners and jointly the plaintiffs, by 
means of the order forms prescribed by the act, bave In their possession 
cocaine, for the sole purpose of its use, sale, and distribution by them and 
each of them in the lawful practice of tlieir profession as physicians, and 
hâve made and preserved duplicates of such orders upon the form Issued for 
that purpose by the Comiuissioner of Internai Revenue. Their médicinal 
préparation must be kept for a sultable leugth of time to perfect the same as 
a useful medicine for the treatment of asthma and hay fever patients. If the 
supply now on hand should be seized and destroyed, it will prevent them 
from continuing to preseribe for and treat their patients, and will cause irrép- 
arable loss to them and each of them. The collector of Internai revenue for 
this district, and other internai revenue oflicers, acting under the instruction 
of the Commissioner of Internai Revenue, dated June 10, 1915, will, unless re- 
strained by the court, seize and forfelt ail of the médicinal préparation and 
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ail medlcines containing cocaïne now in the possession of tlie plnint.iffs, and 
will recommend to the district attoniey the naines of the plaintiffs for indlct- 
ment and prosecution. Tlie plaintiffs, on Septeuiher 10, 1915, were notifled by 
the Actlng Coumdssioner of Internai Revenue that their practice of sendins 
ont a préparation containing cocaïne to patients whlch such physlelans hâve 
iiever seen Is consldered by such Commissloner to be an illegitimate practice 
of mediclne, and in direct violation of the intents and puri'oses of the Harrlson 
Anti-Nareotic Law, parti<'ularly of sectlou 2, and should be stopped, and that 
a copy of bis notification had beeii furnished to the district attoniey and the 
revenue agents. The plaintiffs are engaged in the practice of thelr profession 
as physlelans, conducted according to law, and are prescrililng for and dls- 
penslng and distributlng to thelr patients the above-named luediclnal prépara- 
tion, and liave a large and vaUiable practice aniong such patients, and, if the 
orders of the Comniissioncr of Internai Kevenue are enforce<l against tliem, 
they will sufCer irréparable injury, loss, and damage, unless the défendants 
(the internai revenue coUector and otlier revenue officers whose names are 
uukiiowii) are restrained from selzlng and forfeiting the plaintiffs' medlcines, 
drugs, and médicinal préparation now in their possession and adapted to, 
iieeded for, and used in the treatnient of thelr patients. It is charged that 
the proposed acts of the défendants will be illégal, unauthoiized, and in 
violation of the Constitution and laws of the United States, and of plain- 
tiffs' l'iglits, and that the act in question is unconstitutlonal and vold as 
applied to the plaintiffs or either of tliein in connection wlth their practice as 
physlelans, in that it attempts to regulate the ))rescrlblng, dispensing, and 
distributlng of the drugs mentloned in it within the state of Ohio. The order 
of the Commlssioner of June ]0, 1915 (hereinafter mentloned), is also alleged 
to be without authority of law and vold, in that (1) it holds that a physi- 
clan can prescrlbe such drugs only whcn he personally attends upon hls 
patients in the course of hls professloiial practice ; (2) It attempts to invest 
the collector of Internai revenue with a power of discrimination as to the 
reglstratlon of certain named persous; (3) it holds that, if parties secure 
registratiou, such reglstratlon inay he iiull and vold, and does not protcct them 
from prosecution for the use of the prolilblted drugs mentloned in the act, 
upon the claim that the reglstratlon was obtained through misrepresentation 
or f rand ; (4) the order attempts to authorize and direct the collector and 
other internai revenue oiiicers to seize and forfeit prohibitcd drugs in the 
possession of eltizens of the United States within the district ; (5) it directs 
the collector and other Internai revenue officers to recommend persons to the 
district attorney for indictment and prosecution ; (6) it directs the collector 
and other internai revenue officers to seize and proeeed to forfeit drugs pre- 
scribed or distributed on reeeipt of mail orders recelved from patients, or whlch 
are deslgned to be so prescribed and distributed. The prayer is for a re- 
straiuing order and for ultimate injunctive relief. 

Section 1 of the act provides, wltli certain exceptions whlch iieed not now be 
noted, for the registratiou and the paynient of a spécial tax of SI by "every 
person who produces, imports, manufactures, conipounds, deals in, dispenses, 
sells, dlstrlbutes, or glves away opium or eocoa leaves or any compound, man- 
ufacture, sait, derlvative, or préparation thereof." Cocaïne is one of the specl- 
fled salts. Failure on the part of any such person so to reglster or pay the 
spécial tax is speciflcally declared to be unlawful. The word "person" is 
made to include a partnershlp. The provisions of existlng revenue laws re- 
latlng to the spécial tax, so far as apiillcable, including the provision of sec- 
tion 3240, E, S. U. S., are extended to the spécial tax imposed by the act. The 
Commissloner of Internai Revenue, wlth the approval of the Secretary of the 
Treasury, Is required to make ail needful rules and régulations for carrying 
the provisions of the act into eftect. The flrst paragraph of section 2 makes 
it unlawful for a person to sell, barter, exchange, or glve away any of the 
drugs mentloned In the act, except In pursuance of a wrltten order of the 
person to whom such article Is sold, bartered, excbanged, or glven, on a form 
to be Issued in blank for that purpose by the Commlssioner of Internai Reve- 
nue. It further requires the person who accepts such order to préserve 
the same, and also the person who glves it (if it be accepted) to préserve a 
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copy of the same, for a period of two years In sucli a way as to be readily 
accessible to insiieetion of aiiy oflicer, agent, or employé of the Treasury De- 
partment duly autliorized foi' that purpose; but section 2 (a) déclares that 
nothing contained in tlie section (and cousequently the foregolng provisions 
also relating to the préservation of orders and copies of orders) sliall apply 
to the dispeiising or distribution of any of such drugs by a physician register- 
ed under tlie act in the course of his professlonal practice only: Provlded, 
that such physician Iceeps a record of ail such drugs dispensed or distributed, 
showing the aniouut dispeiised or distributed, the date, and the nanie and ad- 
dress of the patient to whom the drugs are dispensed or distributed, except 
such as may be dispensed or distributed to a patient upon whom such physi- 
cian shall personally attend — such record to be kept for two years from the 
date of the dispensing or distributing of such drugs, subject to inspection as 
above provlded. Section 2 (d) provides for the sale of blanks by the Commis- 
sioner of Internai Eeveuue, witli the approval of the Secretary of the Treas- 
ur,y, and the sale of them by collectors of internai revenue. It requlres col- 
lectors, before delivery of any such blanks, plainly to write or stamp on them 
the name of the piirebaser, and déclares it to be "unlawful for any person to 
obtain by means of said order form any of the aforesaid drugs for any pur- 
pose other than the use, sale or distribution tliereof by him in tlie conduct of 
a lawful biisiness in said drugs or in the legitiniate practice of liis profession." 
Section 4 first déclares in compreliensive language who may not send, ship, 
carry, or deliver any of the drugs mentioned in the act, aud theu excepts from 
such broad provision "any person who shall deli^er any such drug which lias 
been prescribed or dispensed by a physician « * * required to register un- 
der the ternis of tins act, who has been employed to prescrilxî for the particu- 
lar patient receiving such drug." Section 7 provides tliat ail laws relating to 
tiie assessment, collection, rémission, and refund of internai revenue taxes, 
Including section i)22!), R. S. TJ. S. (Comp. St. 1013, § 5952), so far as applica- 
ble to and not iiicoiisistent with the provisions of the act in question, are ex- 
tended and niade ap))licable to the spécial tax imiiosed by it. Section 8 spéci- 
fies the persons as to wlioiu it shall be presuiuptively unlawful to hâve an.v 
of such drugs in liis possession. The section is then niade inapplicable (1) "to 
any employé of a registered person;" (2) "to a nurse under the supervision of 
a physician * * * registered under this act, lia^'ing such possession or 
control by virtue of his einploynient or occupation and not on his own account ;" 
or (S) "to the possession of any of the aforesaid drugs which lins or hâve been 
prescribed in good faith by a physician * * * registered under this act." 
Section 9 imposes on violators of the law, upon conviction, a fine of not more 
thiin $2,000, or inqirisoumeut for not more than five years, or both, in the dis- 
crétion of the court. 

ïhe ruliug annoimced by the Commissioner of Internai Revenue and the 
Secretary of the Treasury on June 10, 1915, and of wliicli comiilaint is niade, 
is, in sulistaiiee, as stated in this paragrupli, and is as follows: The limitation 
of registration to certain iiamed persons iiidicates the vesting of a power of 
discrétion in collectors of internai revenue as to who shall register and from 
whom the spécial tax may be reccived. Persons not legitimately engaged in 
the exercise of their trade or profession cannot legally register under the 
ternis of the act. Froan the express language of the act, a physician can regis- 
ter and dispense the drugs embraced in the act "in the course of his professlon- 
al practice only." Ile can prescribe such drugs when he "has been employed 
to prescribe for the particular patient receiving sucli drugs," and upon whom 
he "shall personally attend in the course of his professlonal practice only." 
Such prescriptions niust be made "in the legitiniate in-actice of his profession," 
and then only when "employed to prescribe for the particular person (patient) 
receiving such diiigs." Tbe duties of collectors of internai revenue do not end, 
under the provisions of the act, witli simple registration. If iiarties secure 
registration through misrepresentation or fraud, such registration is null and 
vold, and does not protect them from prosecutlon for the illégal use of the 
drugs, and it is the duty of collectors, when such cases are dlscovered, to in- 
vestigate the same, and, when the law has been violated in line with the fore- 
going, to seize and proceed to forfeit the prohibited drugs illegally lu posses- 
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sion of such parties, and recommend such persons to the district attorney for 
indictment and proseciition. Tlie colleetors were informed that the foregoing 
"bas spécial application to those persons who, registering as pliysicians, pre- 
scribe or distribute iiarcotic drugs or préparations on reeeipt of mail orders 
received from so-called i)atients, or who, under the laws of the state or under 
municipal régulation, are not permitted to practice medicine." 

Vorys, Sater, Seymour & Pease, of Columbus, Ohio, for plaintifïs. 
Stuart R. Bolin, U. S. Dist. Atty., of Columbus, Ohio, for défend- 
ants. 

SATER, District Judge (after stating the facts as above). To dé- 
termine ail of the points argued may resuit in the décision of matters 
not altogether germane to the issue presented. The facts well pleaded 
are admitted by the motion. If they do not state a cause of action, the 
motion must prevail. 

Most of the plaintiffs' business is a mail order business. Whether 
the mails or express companies are utilized in transmitting their prép- 
aration to patients does not appear, but the employment of one or both 
of stich agencies is obviously necessary. The préparation is sent to 
ail alike. A "préparation" is something which is of use, or believed 
by the prescriber or user fairly and honestly to be of use, in curing, 
alleviating, or palliating or preventing, some disease or affection. 
Dodge & Olcott V. U. S. (C. C.) 130 Fed. 624, 625. The bill does not 
state in what manner plaintiffs are compensated, whether by the re- 
eeipt of fées, as is usual with médical practitioners, or merely by pay- 
ment for the préparation forwarded, nor does the bill show that the 
partnership of which plaintiffs are members has registered under the 
Narcctic Law. 

[1] In the argument of the case, reliance was placed on the utter- 
ances of members of the Senate when the bill was under considéra- 
tion. In construing the act the court may not recur to the views 
of individual members in debate, nor consider the motives which in- 
fluenced them to vote for or against its passage. The act itself speaks 
the will of Congress, and this is to be ascertained from the language 
used. In construing it, however, the court may with propriety recur 
to the history of the times in which it was passed. This is frequently 
necessary to ascertain the reason as well as the meaning of the par- 
ticular provisions in it. U. S. v. Union Pac. R. Co., 91 U. S. 72, 79, 
23 h. Ed. 224; U. S. v. Freight Ass'n, 166 U. S. 290, 318, 319, 17 
Sup. Ct. 540, 41 L. Ed. 1007 ; Hudson v. Chicago, St. P., M. & O. 
Ry. Co. (D. C.) 226 Fed. 38. Under appropriate circumstances, the 
législative intent may be ascertained and carried out by a récurrence 
to the mode in which particular language of an embarrassing nature 
was introduced into a law as shown by the journals and records (Blake 
V. National Banks, 23 Wall. 307, 319, 23 L. Ed. 119), and to inform 
the court of the exigencies calling for the enactment of the law and 
the reason for inserting given provisions. American Net & Twine Co. 
v. Worthington, 141 U. S. 468, 473, 12 Sup. Ct. 55, 35 L. Ed. 821. 
The act is a revenue measure. The large and increasing number of 
persons addicted to the use of cocaine, and its demorahzing and de- 
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structive effect on them, abundantly justifies the restrictive conditions 
imposed on those who qiialify to conduct business under the law. 

[2] Coimsel hâve présentée! the bill, which in a modified forni be- 
came the présent act, as it was ordered to be printed on August 18, 
1914, by the House of Représentatives, with the amendments of the 
Senate numbered. When the bill went to the Senate after it had 
passed the House, the proviso is section 2 (a) read as follows : 

'■Provlded, however, that sucli ph.yslciaus, deutiists, or veterinary surgeons 
sliail persoually atteiul ujiou sueh patient." 

The Senate struck ont the words "however" and "personally at- 
tend upon sueh patient," and by amendment the proviso was made to 
read as appears from the discussion in the Senate (Cong. Rec. vol. 51, 
p. 6788): 

"Providetl, that sncli iihyslcian, dentist, or veterinary surgeon shall bave 
I)oen specinlly employed to prescribe for tbe particnbir patient recelving sueb 
di-us or article: and provided fnrtber, that sueh drug shall be dispensed in 
good falth and not for the purpose of avolding tlie provisions of this act." 

The words "specially" and "or article" were subsequently eliminated 
by the Senate. The bill later went to a committee of conférence, con- 
sisting of three managers on the part of the House and five on the 
part of the Senate. On December 10, 1914, the committee reported 
and recommended (Cong. Rec. vol. 52, pp. 97, 98, 99) that the House 
recède from its disagreement to the Senate amendment No. 8 (being' 
ail the proviso following the words "that sueh physician, dentist, or 
veterinary surgeon shall") and agrée to the same with an amendment 
as follows : 

"Strike eut ail the matter iuserted by said amendment and insert In lieu 
thereof the following: 'Keep a record of ail sueh drugs dispensed or distrlbut- 
ed, sbowing the amouut dispensed or distnbuted, the date, and the name and 
address of the patient to whom sueh drugs are disjiensed or distributed, ex- 
cept sueh as may be dispensed or distributed to a ])atient upon whom sueh 
ph.ysiciau, dentist, or veterinary surgeon shall personally attend; and sueh 
record sliall be kept for a period of two years from the date of dispeiising or- 
distrii)uting sueh drugs, subject to Inspection, as provided in this act.' " 

The recommendation thus made was adopted by both législative 
bodies, and the bill as thus amended became section 2 (a) of the act 
in question. The statement of the House managers, made to the House 
of Représentatives, in explanation of the eftect of the action agreed 
upon by the conférées and recommended in the report, is as follows :. 

"Amendaient No. 8: This amendment as redrafted does not require the Per- 
sonal attention of a physician, dentist, or veterinary surgeon to dispense or 
distribute auy of the aforesaid narcotics, but, in case there is not Personal 
attention on the part of the physician, dentist, or veterinarian, a record show- 
ing the amouut of the drug dispensed or distributed, the date, the name and 
the address of the patient to whom sueh drug was dispensed or distributed, 
must be kept for a period of two years, sub.iect to inspection by the officers, 
agents, and employés of the ïreasury Department, and by the state, territorial, 
district, municipal, and insular officiais named in this act, Physlcians, den- 
tists, and veterinary surgeons will not bave to keep a record of the quantity 
of the drug admiuistered, etc., when in Personal atteudance upou their 
patients." 
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The construction thus placed upon section 2 (a) îs not controUing, 
but the foregoing shows how such section came to be made a part o£ 
the law. The exemption authorized by the bill, as it passed the House, 
from the requirements of the first paragraph of section 2, extended 
only to instances of personal attendance on patients. That provision 
was rejected and in lieu thereof the exemption was extended, by the 
agreement of the conférence committee and the approval of both 
branches of Congress, so as to include not only cases of personal at- 
tendance on the part of the physician, but also those cases in which 
there is no personal attendance, providing a record is kept in such 
latter instance of the drug or drugs dispensed. There was thus some- 
what of an enlargement of the instances of exemption from the re- 
quirements of the first paragraph of section 2 as to the preserving of 
orders and duplicates of the same, but there was added the duty of 
preserving a record in case of dispensing or distributing when not in 
personal attendance on the patient. The proviso must be interpreted 
as it now stands, not as it stood when the bill came to the Senate from 
the House. U. S. v. Delaware & Hudson Co., 213 U. S. 366, 414, 
29 Sup. Ct. 527, 53 h. Ed. 836; Dr. J. L. Stephens Co. v. U. S., 203 
Fed. 817, 823, 122 C. C. A. 135 ; Bâte Refrigerating Co. v. Sulzberger, 
157 U. S. 1, 57, 15 Sup. Ct. 508, 39 h. Ed. 601; Cooper v. Richmond 
(C. C.) 42 Fed. 697, 700, 8 L. R. A. 366; Sutherland, Stat. Const. 
{2d Ed.) § 351. So interpreting it, it must be held that a physician 
is not required to keep a record of the drugs dispensed or distributed 
in good faith, or to préserve the orders received or the duplicates of 
the same, when in the course of his professional practice he is in per- 
sonal attendance on his patients. 

[3] In view of section 1286, G. C. Ohio, the plaintiffs are engaged 
in the practice of medicine. Under the state rule, if a person ex- 
amines patients, diagnoses their diseases, and then prescribes and sells 
his own proprietary remédies, he is practicing medicine, notwithstand- 
ing his ostensible and apparent motive may be the sale of his medi- 
cines. Taylor's Law in Relation to Physicians, 39 ; State v. Van Dor- 
en, 109 N. C. 684, 14 S. E. 32; Wharton & StiUé's Med. Jur. vol. 3, 
§ 452. The tendency on the part of the states is to extend rather 
than to restrict the définition of the term "practicing medicine" (Tay- 
lor, supra, 39), and for the manifest purpose of protecting their citi- 
zens and rendering amenable to law ail practitioners who violate its 
provisions or are guilty of imposition or other reprehensible conduct. 

[4] Législation by the states regarding the practice of medicine is 
a valid exercise of the police power. Hawker v. N. Y., 170 U. S. 
189, 191-193, 18 Sup. Ct. 573, 42 L. Ed. 1002; Reetz v. Michigan, 
188 U. S. 505, 506, 23 Sup. Ct. 390, 47 L. Ed. 563 ; Collins v. Texas, 
223 U. S. 288, 32 Sup. Ct. 286, 56 L. Ed. 439; Meflfert v. State Board 
of Médical Registration, 66 Kan. 710, 72 Pac. 247, 1 L. R. A. (N. S.) 
811, affirmed 195 U. S. 625, 25 Sup. Ct. 790, 49 L. Ed. 350. The exac- 
tion by the national government, however, of a license, as a condition 
for the sale, dispensing, or distribution of drugs, like that for the sale of 
intoxicating liquor, is not an exercise of the police power, but is for the 
purpose of revenue. Re Hefif, 197 U. S. 488, 505, 25 Sup. Ct. 506, 49 L. 
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Ed. 848. A license to dispense the drugs named in tlie act must be 
regarded as nothing more than a mère form of imposing a tax, and as 
implying nothing more, except that the hcensee shall not be subject 
to the penalties of the law if he pays such tax and conforms to légal 
requirements. License Tax Cases, 5 Wall. 462, 471, 18 L. Ed. 497. 

[5] The only physician that may under section 2 (a) lawfully dis- 
pense or distribute the drug in question is one who is registered and 
who acts in the course of his professional practice only. He may not 
— section 2 (d) — obtain it by means of the prescribed order forms 
for any purpose other than the use, sale, or distribution of it in the 
legitimate practice of his profession. That he must in each instance 
in which he dispenses or distributes the drug be employed to prescribe 
for the particular patient receiving such drug is necessarily implied 
from the pertinent provisions of the act and the purpose to be accom- 
plished by it. He may not engage in the business of selling, unless 
he sells it in filling his own prescriptions, for the sale of it is, generally 
speaking, the part of the druggist. He must act strictly within the 
line of actual employment in a legitimate and professional practice only, 
in which (adopting the définition of the practice of medicine as found 
in Underwood v. Scott, 43 Kan. 714, 23 Pac. 942) he personally judges 
(diagnoses) the nature, character, and symptoms of the disease, dé- 
termines the proper remedy for it, and prescribes the application of 
the remedy to the disease. Personal investigation précèdes and Per- 
sonal supervision accompanies the prescribing. The remedy is to be 
adapted to the disease and wants of the particular patient. That a 
ph3^sician may not prescribe for other than the particular patient that 
employs him and that is to receive the drug follows from the language 
and import of sections 4 and 8. The proviso of section 4 makes law- 
ful the sending, shipping, carrying, or delivery of the drug (1) by com- 
mon carriers engagea in transporting it, and (2) by any employé (acting 
within the scope of his employment) of any person who shall hâve 
registered and paid the spécial tax; but that section, when it treats 
of physicians, deals only with the delivery of the drug and permits 
its delivery by a person (an individual) only when it bas been pre- 
scribed or dispensed by a registered physician who bas been employed 
to prescribe for the particular patient who is to receive such drug. 
The law contemplâtes that there shall be no promiscuous or covert 
passing around of the drug to persons who hâve not employed the 
physician and received it on his prescription. The proviso of section 
8, whose validity and scope need not now be considered, makes pos- 
session of the drug by an unregistered person who bas not paid the 
tax, other than an employé of a registered person, or a nurse under 
the supervision of a registered physician, presumptive évidence of a 
violation of the act, unless such possessor shall hâve obtained a pre- 
scription made in good faith from a registered physician. 

The régulation promulgated by the Treasury Department that a 
physician must be actually absent from his office and in personal at- 
teridance upon a patient in order to come within the exemption of 
section 2 (a) accords with the design that a physician shall maintain 
supervision over the patient for whom he prescribes. One of the défi- 
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nitions of "attend" (Latin, "attendere"), given in Webster's Interna- 
tional Dictionary is : "To visit professionally, as a pliysician." The 
Department thus places (and, I am disposée! to think, rightfully so) 
a more restricted meaning on personal attendance than the courts 
hâve placed on médical attendance — it being held tbat to constitute 
the latter it is not requisite that the physician should attend the patient 
at his home and that an attendance at his office is sufficient. Cush- 
man v. Insurance Co., 70 N. Y. 72; Gilligan v. Royal Arcanum, 26 
Ohio Cir. Ct. 42, 43. It is by personal attendance that the greater 
part of the business of a regularly practicing gênerai practitioner is 
done. The personal attendance clause, therefore, covers the majority 
of ail of the cases in which the drug is dispensed or distributed by such 
a physician. Its efïect is to increase the inconvenience and difficulty, 
and even the expense, of procuring the drug. In harmony with this 
view is the provision of section 2 (b), which does not permit the filling 
of prescriptions unless they are written and signed and dated as of 
the day on which they are signed. The refiUing of prescriptions is 
not permissible. If, instead of personal attendance on a patient by 
the physician, the patient calls on the physician at his office for treat- 
ment, in which event such physician is required to make a record of the 
drugs mentioned in the act which he dispenses or distributes, the op- 
portunity is aiïorded of personally diagnosing, studying, supervising, 
and prescribing for such patient. If a regularly practicing physician 
may prescribe without seeing his patient, it is in occasional instances 
only. 

The responsibility cast upon the physician is great and the law con- 
sequently exacts of him a high degree of integrity — practices which 
are both professional and legitimate. Even a layman kno^vs that the 
diagnosis of diseases bas in récent years assumed increased and in- 
creasing importance for the purpose of determining and removing 
their causes. The ascertainment of the blood pressure, the analysis of 
the blood, urine, and stomach contents, the employment of the X-ray 
and of other appliances and modes of examination for the détermi- 
nation of the ph3'sical condition of patients, are so usual and so much 
more assuring than a patient's récital of Vvdiat may be merely sub- 
jective symptoms, that skillful and conscientious physicians bave come 
to use, and intelligent people bave come to expect, an exaction of the 
full history of eacli case and the use of scientific methods in determin- 
ing the présence or absence of disease and its stage of advancement. 
Such methods enable the physician to work with greater précision to 
remove the causes of disease. If he acts only on the patient's state- 
ment, however honestly made, he may be misled, or treat a sympton 
and not the disease itself, whether that statement be oral or in writing, 
and if in writing, and the patient be not seen at ail, the prescription 
sent may not only be an inappropriate remedy, but may reach another 
for wliom the physician did not intend it and of whom he never beard. 

In the enactment of législation the law-making body may take into 

account the advance of learning, and provide for the pu1;)lic health 

and safety by such reasonable and proper measures as increased knowl- 

edge may sûggest (State v. Gravett, 65 Ohio St. 289, 300, 62 N. E- 

229 F.— 14 
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325, 55 Iy. R. a. 791, 87 Am. St. Rep. 605), and may impose new 
conditions as prerequisite to the practice of medicine as new modes of 
treating disease are discovered. The statute must be construed with 
référence tO' knovvn usages and modes of transacting business (Shoe- 
maker v. Goshen Township, 14 Ohio St. 569, 584), as well as the his- 
tory of the times (Preston v. Bowder, 1 Wheat. 115, 120, 121, 4 L. 
Ed. 50), and for the benefit of the community at large (Allen v. Little, 
5 Ohio, 66, 72). Although a revenue measure, the provisions of the 
act defining who may practice under it tend to reduce to a minimum 
(if it does not whoUy éliminât e) the number of prescriptions for un- 
fortunate cocaine addicts which are not made in cases of personal 
supervision, when the patient calls on the physician or the physician 
on the patient. The physician must, if practicable, prescribe with 
référence to knowledge personally acquired by seeing his patient. To 
prescribe, in most instances, for absent patients, on their written state- 
raents describing tlieir respective symptoms and conditions, and in 
every instance to send the same médicinal préparation — a sort of pro- 
prietary medicine — is to reverse the policy of the law, make an excep- 
tion the rule, open the door to fraud, and frequently to furnish treat- 
ment which may be hurtful or wholly ineffectuai. That the purpose 
of the law may not fail, the act forbids the registration of and imposes 
penalties upon physicians who engage in other than legitimate and 
professional practice, and bas cast, or at least has attempted to cast, 
upon the Commissioner of Internai Revenue and the Secretary of the 
Treasury the power of defining in what such practice consists. 

The provisions of the act tîiat are directed toward physicians are 
also made applicable to dentists and veterinary surgeons. A veterina- 
rian, as defined by the Century Dictionary, is : 

"One who practlces the art of treating diseases and injuries of domestic 
«nimals, surgically or medically." 

It would seem that no veterinarian can legitimately or in the course 
of his professional practice only prescribe for a human being, because 
his patients are domestic animais. The veterinarian of necessity al- 
most always treats his patients when away from his office and when per- 
sonally attending them. The advance made in dentistry in récent years 
rec^uires the giving of prescriptions to a considérable extent in dental 
surgery and for the removal of the causes of diseases of the teeth and 
mouth, but cases of dental surgery are usually treated at the hospi- 
tals, although prescriptions for the removal of the causes of disease 
are ordinarily given at the dentist's office, and of thèse a record must 
be kept. If classifying dentists and veterinarians with physicians is 
a fact to be considered in construing the act, it does not require a 
modification of the views above expressed, for the reason that Per- 
sonal examination into and personal supervision of each case is neces- 
sarily the rule, and prescribing for a patient in his absence is the 
exception. 

If the above conclusions be correct, that the law contemplâtes pre- 
scribing or distributing of the drugs mentioned in the act only in case 
of the personal attendance of physicians on their patients, or of the 
Personal visits of patients to their physicians, save in exceptional in- 
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stances, does a physician engage in "the legitimate practice of his pro- 
fession," or prescribe the drug "in the course of his professional 
practice only," who does not see most of his patients, who bases most 
of his prescriptions on their written statements sent to him through 
the mails, and who prescribes the same remedy for ail alike? Who 
détermines what practices are legitimate and professional? The law 
does not in express language state ; but does it do so by necessary 
implication? The déférence to be paid to a departmental ruling and 
construction of the law is defined in Smythe v. Fiske, 23 Wall. 374, 
382, 23 L. Ed. 47; U. S. v. Moore, 95 U.' S. 760, 763, 24 L. Ed. 588; 
Nunn V. Wm. Gerst Brewing Co., 99 Fed. 939, 942 (C. C. A. 6) 40 
C. C. A. 190; Swift & Co. v. U. S., 105 U. S. 691, 695, 26 L. Ed. 
1108; Fairbank v. U. S., 181 U. S. 283, 310, 311, 21 Sup. Ct. 648, 
45 L. Ed. 862; Merritt v. Cameron, 137 U. S. 542, 552, 11 Sup. Ct. 
174, 34 E. Ed. 772 ; 26 Cvc. 1602 et seq. 

The act of May 9, 1902 (32 Stat. 193, c. 784), providing inter alla 
for the inspection and régulation of the manufacture and sale of cer- 
tain dairy products, and amending the act of August 2, 1886 (24 
Stat. 209, c. 840), defining "butter" and imposing a tax upon and 
regulating the manufacture, sale and importation of oleomargarine,. 
adopted section 20 of the Oleomargarine Act, which section provides 
that: 

"The Commlssioner of Internai Revenue ^Yith the iuii>i'{)viil of tlie Secretary 
of tlie Treasury may make ail necdful régulations for the carryiui; iuto effect 
of thls act." 

The only différence between the language of that section and that 
of the last paragraph of section 1 of the Harrison Narcotic Law is 
that the latter uses the word "shall" where the former uses the word 
"may." Section 4 of the act of 1902 defines adulterated butter to be : 

"Any butter in the manufacture or manipulation of wliicli. any proeess or 
material is used with the intent or effect of causin,^ the absorption of abnormal 
quantifies of water, milk or cream." 

The act does not define what quantity of water, milk, or cream is 
abnormal, but the Commlssioner of Internai Revenue, with the ap- 
proval of the Secretary of the Treasury, promulgated a régulation that 
butter containing 16 per cent, or more of water, milk, or cream should 
be classified as adulterated butter under the act. The validity of that 
régulation was involved in Coopersville Co-operative Creamery Co. v. 
Eemon, 163 Fed. 145, 89 C. C. A. 595 (C. C. A. 6). Judge (later 
Mr. Justice) Lurton, speaking for the Circuit Court of Appeals, after 
alluding to the provisions of the act under considération and to sec- 
tions 161, 251, and 3447, R. S. U. S. (Comp. St. 1913, §§ 235, 870, 
6349), said : 

"Looking to the cliaracter of duties imposed upon the Oommissioner of In- 
ternai Revenue, and the varions pro\-isions of law authorizing the promulgation 
of régulations in carrying out the plaiii puri)oses of the law, we entertain no 
serious doubt that this régulation was authorized." 

The similarity of the instant case to that considered by the Circuit 
Court of Appeals is such as to make the Eemon Case controlling on 
this court. A statement of the reasons for holding the régulation 
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as to mail orders and professional practices now under considération 
to be neither the délégation of législative nor a grant of judicial power 
would be a réitération of Judiçe Lurton's elaborate opinion. In Reetz 
V. Michigan, 188 U. S. 505, 507, 23 Sup. Ct. 390, 391 (47 L. Ed. 563), 
Mr. Justice Brewer qnoted with approval from People v. Hasbrouck, 
11 Utah, 291, 39 Pac. 918, as follows: 

"Tlie ob.1ectioii that the st.itiite attempts to confer indiclal power on tlie 
board is not well foujiiled. Muny executive olfieers, eveii those who are 
spoken of as purely niiuisterial officers, act .iiidiclsilly in tlie detemiiuation 
of facts in the perforniaiice of their offlt'ial dnties ; and In so dolng they do 
not exercise '.iiidicial Power,' as tliat phrase is commouly iised, aud as It is 
used in the Organic Act, in conferring' judicial power upon speclfied courts. 
The powors conferred ou the board of ni(!dlcal examlners are no wise différ- 
ent in eharacter in this respect from tliose exercised by the examincrs of 
candidates to teach in ovu- public schools, or by tax assessors or hoards of 
equalization in determininfc, for purposes of taxation, the value of property. 
The aseertainment * * * of qualifications to practice medicine by a board 
of compétent experts, appointed for that i)urpose, is not the exercise of a 
power which appropriately belongs to the judicial department of the govern- 
meut." 

See also Meffert v. State Board of Médical Registration, supra; 
France v. State, 57 Ohio St. 1, 47 N. E. 1041 ; Wharton & Stillé's 
Med. Jur. § 434. 

That "unprofessional" bas been held to be synonymous with "dis- 
honorable" (State V. Med. Examining Board, 32 Minn. 324, 20 N. W. 
238, 50 Am. Rep. 575), does not militate against the establishment 
of another standard by which to test professional conduct and the right 
to practice medicine. This précise point was ruled in Dent v. West 
Virginia, 129 U. S. 114, 9 Sup. Ct. 231, 32 L. Ed. 623. See aîso 
Hawker v. N. Y., 170 U. .S. 189, 18 Sup. Ct. 573, 42 L. Ed. 1002. 
Session Laws of the various states and the reports of decided cases 
abound with illustrations of législative enactmcnts which impose new 
and added qualifications on those who engage in the practice of medi- 
cine. A summary of the laws touching that subj'ect enacted in Ohio 
down to 1897 is found in i7 Ohio St. at pages 8, 9. Eor the purpose 
of increasing the national revenue, Congress declared that physicians 
who register and pay a designated tax may, on certain conditions, dis- 
pense or distribute certain drugs in the treatment of their patients, 
which, wrongfuUy used, are highly destructive of life and usefulness, 
and which, rightfully used, are often highly serviceable. It was will- 
ing to forego any advantages which might resuit to the government 
from. tlie receipt of such tax rather than to jjermit the dispensing and 
distribution of such drugs by physicians wdio did not nieet the pre- 
scribed conditions. That the exercise of the power to increase the 
revenues may operate to produce a resuit which the states may ob- 
tain by the exercise of the police power is immaterial. Congress es- 
tablished a board, as it were, with powers akin to those of a board 
of médical examincrs, or a board of school examiners, or a board of 
equalization, to détermine what applicants possess the requisite 
qualifications for registration and practice under the Narcotic Law. 
In unmistakable language it indicated that their practice must be legiti- 
mate and professional. It did not prescribe, as it might hâve donc, 
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the standard of qualifications. It did, however, what under tlie au- 
thority of the Lemon Case it was altogether compétent for it to do; 
it declared that the practice which should confer upon or deny the 
physician the right to register and dispense the specified drugs must be 
legitimate and professional. It was the desi.gn of Congress that stand- 
ards of professional qualifications should be provided to render the 
law effective for accomplishing its purpose. The régulation fulfills 
the purpose of the law, and it cannot therefore be said to be an addi- 
tion to it. U. ,S. V. Antikamnia Co., 231 U. S. 654, 667, 58 L. Ed. 
419, Ann. Cas. 1915A, 49. 

The fact is not overlooked that in U. S. v. 11,151 Pounds of But- 
ter, 195 Fed. 657, 115 C. C. A. 463, the Eighth Circuit Court of 
Appeals had under considération the same statute and régulation which 
was under review in the Lemon Case and reached an opposite conclu- 
sion ; but that fact does not relieve this court f rom adhérence to the 
law as announced by the appellate court of its own circuit, or from 
expressing its own view that the régulation of June 10, 1915, as to the 
point now under considération, is valid. It follows from the fore- 
going that collectors of internai revenue should, in licensing physi- 
cians, en force the departmental régulation against those doing a mail 
order business, as fully as any other valid régulation promulgated by 
constituted authority, and that physicians permitted to practice under 
the act who conduct their business in an illegitimate or unprofessional 
manner, subject themselves to the penalties of the law. 

In the Lemon Case it was said that, if the régulation there under 
considération had not the force of law as a conclusive détermination 
of fact, it nevertheless furnished a working rule for the guidance of 
ofiicers and the information of manufacturers, and, on the trial of 
a manufacturer of butter, from whom the tax was exacted on butter 
alleged to hâve more than 16 per cent, of water in it, a court will 
commit no error if it submits to a jury the question as to whether such 
a percentage of water is abnormal. It would not, therefore, be error 
for a trial judge, should he elect so to do, to détermine, in a case friable 
to himself, or to submit'to a jury, in a proper case, for its détermina- 
tion, the question of fact whether an accused party's methods of doing 
business debar him from practice under the law. 

Reliance is had by plaintiffs on the averment that the greater part 
of the cocaïne used in their préparation is in the form of the décompo- 
sition products of cocaine, and not as cocaine per se, and that the 
cocaine is denatured as to its hâbit-forming and habit-satisfying quali- 
fies. The statute, however, runs against the dispensing of the drug 
by a person not duly authorized to do so. There is no exemption on 
acjcount of the form in which the drug exists or is prescribed. 

If the right claimed by the government to seize and forfeit any of 
the enumerated drugs in the possession of violators exists, it is due to 
the extension (section 1, par. 4) to the spécial tax named in the act of 
some applicable statutory provision of some other law relating to 
spécial taxes. Such right is not conferred by the act itself, nor by 
sections 3163, 3164, 3224, or 3453, R. S. U. S. (Comp. St. 1913, §§ 
5883, 5884, 5947, 6355) — the only statutory provisions to which atten- 
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tion has been directed — nor by any other statute that bas corne under 
my observation. 

The plaintiffs are therefore entitled to a temporary injunction against 
the seizure and forfeiture of the cocaine in their possession, but in no 
other respect. Phila. Co. v. Stimson, 223 U. S. 605, 619, 620, 32 Sup. 
Ct. 340, 56 L. Ed. 570; School of Magnetic Healing v. McAnnulty, 
187 U. S. 94, 108, 110, 23 Sup. Ct. 33, 47 L. Ed. 90; Magruder v. Belle 
Fourche Valley Water Users' Ass'n, 219 Fed. 72, 78, 79 (C. C. A. 8), 
135 C. C. A. 524. The motion to dismiss is overruled. If the gov- 
ernment elects to waive its claimed right to a seizure and forfeiture 
of the drug, tlie motion will be sustained, and the bill dismissed. 

FoUowing the announcement of the above opinion, the district at- 
torney and the collector of internai revenue stated in open court that 
the latter had not been instructed to seize and forfeit the cocaine or 
préparation in the possession of the plaintiffs, and had at no time had, 
and does not now hâve, an intention to do so. For this reason, the 
motion to dismiss is sustained, and the bill is dismissed. 



PITTSBIJRGH MELTING CO. v. BALTIMORK! & O. R. CO. et aL 

(District Court, W. D. Pennsylvania. January 17, 1916.) 

No. 12. 

1. Food ©=3 — Sîeat Inspection — Statotoby Pkovisions — Application. 

Act June ;^.0, 1906, c. 3913, 34 Stat. 674, for the purpose of preventing the 
use in Interstate or foreigu commerce of méat and méat food products 
unfit for human food, provides for the examination and Inspection of 
animais before being allowed to enter into any slaughtering or similar 
establishment in wlîich they are to be slaughtered, and the méat and 
méat food products thereof used In Interstate çr foreign commerce, and 
excludes from such commerce méat food products not so inspected and 
passed. Plaintiff manufactured tallow oil, used in making soap, glycér- 
ine, dynamite, and for other industrlal and commercial purposes from 
tbe fat of slaughtered beef cattle. It was made from ail parts of thé 
animal, and not from the fat from particular parts, as is used in oleo oil, 
intended to be used in the manufacture of oleomargarine. PlaintUï's 
tallow oil was not sold to manufacturers of oleomargarine, and was not 
used or intended to be used in such manufacture, though it might be so 
used, and when shlpped was conspicuously marked with the words "Tallow 
Oil" and "Inedible." Held, that plaintiff and its produet were not within 
the provisions of the act. 

[Ed. Note.— For other cases, see Food, Cent. Dig. §§ 3, 4; Dec. Dig. 

2. Statt'tes <©=219'— Construction — Pbactical Construction. 

When the intention of a statute is doubtful, the construction placed 
upon it for mauy years by those chargea with executing Its provisions may 
be resorted to in ald of its true construction. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 296, 297 ; Dec. 

Dig. ©=219.] 

Ê:=Fur other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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3. Food <S=33 — Méat Inspection — Departmbntal Régulations — Validity. 

Act Jiiiie 30, 1006, relative to the inspection of méat and méat products, 
autliorizes tlie Secretary of Agriculture to malie sucli rules and régulations 
as are neeessary for the efficient exécution of its provisions. ïliereunder 
the Sécréta ry adopted régulations speeifying as products subject to the 
act and such régulations carcasses and food and méat products derived 
from cattle, sheep, swine, and goats whlch are "capable of being used as 
food by man," and also required shippers of inedible foods to furnish a 
certllicate certifyiug among other facts that the fat is net capable of being 
used as food by man. HelA, that the Secretary exceeded his authority in 
malùng such régulations, as the power to make rules and régulations for 
the efficient exécution of the provisions of the act gave him no power to 
add any provision to the act, and by the terms of the statute the méat and 
méat food products sul)ject thereto are articles eaten by man, proper for 
hunian consumption, and fit for human food. 

[Ed. Note.— For other cases, sce Food, Cent. Dig. §§3, 4; Dec. Dig. 
<S==3.] 

4. CONSTITUTIONAL IjAW iS==562 — LEGISLATIVE POWEES — DELEGATION TO EX- 

ECUTIVE Oi'FICEKS. 

Cougress cainiot delegate législative power to any executive offlcer. 

|Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ Qir- 
102 ; Dec. Dig. <3=G2.J 

In Equity. Suit by the Pittsburgh Melting Company against the 
Baltimore and Ohio Railroad Company and another. Decree for 
plaintiff. 

Reed, Smith, Shaw & Beal, of Pittsburgh, Pa., for plaintiff. 

Wm. Watson Smith, of Pittsburgh, Pa., for défendant Baltimore & 

0. R. Co. 

E. Lowry Humes, U. S. Dist. Atty., of Pittsburgh, Pa., for défend- 
ant Totten. 

ORR, District Judge. This suit in equity is before the court for 
décision after trial. The controversy involves a construction of that 
portion of the act of Congress entitled "An act making appropriations 
for the Department of Agriculture for the fiscal vear ending June 
30, 1907," approved June 30, 1906 (34 Stat. 674), wdiich is commonly 
known as the Méat Inspection Amendment. Particularly it involves 
the question whether the plaintiff and the plaintiff's products are 
within the provisions of that act, and the question whether or not the 
Secretary of Agriculture bas not exceeded his power in tlie adoption 
of certain new régulations intended to become effective on November 

1, 1914. The immédiate reason for filing the bill, as appears in the 
testimony, was the refusai by the Baltimore & Ohio Railroad Company 
to accept a shipment of tallow oil, because of notice to it by the défend- 
ant C. E. Totten, who was an inspecter of the Bureau of Animal In- 
dustry of the Department of Agriculture, that the shipment offered by 
the plaintiff was not accompanied by a certificate in the form required 
by the régulations of November 1, 1914. This brief statement of the 
case was supported by the évidence at the trial from which are found 
the foUowing facts : 

^=>For other cases see same lopic & XEY-NUMBER in ail Key-Numbered Digests &, indexes 
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[1] The plaintiff is a corporation of Pennsylvania, and owns and 
opérâtes a plant for the manufacture of tallow oil (sometinies known 
as "oleo oil"), stéarine^ tallow, cracklings, stock, and grease in the 
city of Pittsburgh. It and its predecessors hâve been in business for 
more than 78 years. Its plant is connected by means of a railroad 
siding with the railroad of the défendant railroad company. The de- 
fendant railroad company is a corporation of the state of Maryland, 
and is a common carrier operating a line of railroad from varions 
points, including, among others, from Pittsburgh to New York. 

The plaintitï in 1881, or thereabouts, began the manufacture of 
oleomargarine, and continued in that business for five or six years, 
until the Législature of Pennsylvania passed an act forbidding the 
manufacture of that substance. Plaintiff then ceased such manu- 
facture, and thereafter operated its plant for the sole production of 
tallow or oleo oils, stéarine, grease, tallow, cracklings, and stock, until 
the présent time, using the machinery and equipment which had for- 
merly been used by it in the manufacture of oleomargarine. Plaintiff 
does not sell or ship' tallow or oleo oil, or any of its product, to any 
manufacturer or dealer in oleomargarine. It sells its product to man- 
ufacturers of soap, railroad companies, oil companies, steel companies, 
and others. Among its customers are Fairbanks & Co., W. & H. 
Walker, Colgate & Co., Swift & Co., the Westinghouse Air Bi'ske 
Company, and varions railroad companies. It ships a very large 
portion of its oil to Holland, Sweden, and othcr foreign countries. 

Tallow or oleo oil is used not only for making soap, but for the 
production of glycérine, dynamite, and for other industrial and com- 
mercial purposes, including the manufacture of oleomargarine. It is 
the product of the fat of slaughtered beef cattle. The fat from which 
the plaintiff manufactures its oil is collected by its wagons, which visit 
various establishments in AUegheny county in the state of Pennsyl- 
vania, where beef cattle are slaughtered, or slaughtered animais are 
sold for méat. In the sélection of thèse fats the plaintiff uses care and 
endeavors to sélect the best and purest. It uses the fat from ail parts 
of the animal, and not the fat from particular parts only of the animal. 

Oleo oil, which is intended to be used and is used in the manufac- 
ture of oleomargarine, is taken from particular parts of the carcass 
of the animal. Plaintiff's oil is not denatured. In plants which are 
inspected by inspectors appointed by the Department of Agriculture 
the process of denaturing is applied only to fats from condemned car- 
casses or fats which bave fallen upon the floor, or perhaps hâve 
received some similar treatment. It is not practicable to dénature tal- 
low oil without impairing in some degree its value. While the évi- 
dence disclosed that its value for lubricating or illuminating purposes 
would not be affected, and perhaps for some of the coarser products 
or industrial opérations, yet the court is satisfied that denaturing would 
affect the value of the oil for some of the purposes for which it is 
used, as in the manufacture of the finer soaps, tooth powders, and other 
pharmaceutical préparations. Neither oleo oil or tallow oil is sold 
by wholesale or retail grocers as a common article of food. While 
the évidence discloses the fact that some people hâve eaten botli at 



PITTSBURGH MELTIKG CO. V. BALTIMORE & O. E. CO. 217 

times, yet the fair conclusion from the testimony is that neither is a 
food. There was no évidence that any person had ever eaten any 
of plaintiff's product. 

Plaintiff's oil is sold in the market as tallow cil. It is not sold in 
the market as oleo oil, at prices for which oleo oil sells. The priées 
for oleo oil are higher than the prices of tallow oil. The oil which 
plaintiff ships in Interstate and foreign commerce is shipped in tierces, 
upon which, in addition to other markings, there are conspicuously 
placed the words "Tallow Oil" and "Inedible." There was no évi- 
dence in the case that plaintiff, by correspondence or otherwise, hàd 
at any time led any one to believe that the oil shipped by it was edible. 
Nor was there any évidence in the case that the plaintiff by subter- 
fuge had at any time intended or attempted to évade the provisions 
of the law. 

On or shortly after October 1, 1906, at which time the act of Con- 
gress now under considération went into effect, the Department of 
Agriculture established at the plant of the plaintiff a System of in- 
spection, whereby the entire opération of the plant vv-as under the di- 
rection of an inspecter assigned by the Bureau of Animal Industry, 
and thereafter for several years no opérations were carried on at the 
plant of the plaintiff, except under the direct supervision of such in- 
spector or inspectors. The mode, of inspection during that period was 
as follows: The fat, after it was collected by wagons from various 
establishments in said county and delivered to plaintiff's plant, was 
inspected by the inspector by looking at it and smelling it. During 
the process of manufacturing the oil, the inspector made obser^-ations 
as to the température maintained in boiling the fat. When the oil 
was ready for shipment, the inspector further inspected it by tasting 
and smeUing it. In addition to the inspection of the product itself, 
the inspector maintained a gênerai sutiervision over the condition of 
the plant. Although plaintiff was advised that its plant was not sub- 
ject to the provisions of the act of Congress, known as the Méat In- 
spection Amendment, it submitted to the same because the mode of 
inspection was deemed to be reasonable. 

On or about May 10, 1907, the plaintiff was informed by the Bureau 
of Animal Industry that the Department of Agriculture had adopted 
a régulation whereby the mode of inspection theretofore maintained 
at plaintiff's plant would be discontinued, and ■whereby the plaintiff 
would not be permitted to use in the m.anufacture of tallow oil fat 
obtained from animais slaughtered at other than officiai establishments 
as determined by the régulations of the Department; such establish- 
ments being those at which officiai inspection under the act of Congress 
was maintained. The mode of inspection adopted by said Bureau, 
pursuant to said régulations was as follows ; The driver of each wag- 
on delivering fat to plaintiff's plant was required to obtain from each 
person from whom he obtained such fat and to deliver to the Bureau's 
inspector, a certificate stating that the fat was from the carcasses of 
beef cattle, which had been slaughtered at one of said officiai estab- 
lishments. After the receipt of such information the plaintiff declined 
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to accède to the requirements of such new régulations, and thereupon 
the government vvithdrew its inspection f rom plaintiff's plant. 

After the withdrawal of the inspection, the plaintiff shipped its 
product as "inedible" only, and so marked it in accordance with the 
ruies and régulations adopted by the Secretary of Agriculture, which 
became effective April 1, 1908, and continued to sliip its product un- 
til July, 1910, when an inspecter notified the Baltimore & Ohio Rail- 
road Company not to carry a certain shipment to one of plaintiff's cus- 
toniers in Rotterdam, HoUand. Plaintiff then filed its bill in ecjuity 
in this court against said railroad company and C. E. Totten, the gov- 
ernment inspecter, to restrain the enforcement of such notice, and 
to permit such shipment to go forvvard, wdiich proceedings were subse- 
quently discontinued by reason of the disposition of the indictment 
hereinafter mentioned. 

At or about the same time that the bill in equity was filed the saui 
government inspecter caused an information to be made against the 
plaintiff and its gênerai manager, upon which an indictment was ob- 
tained, charging them with unlawfully offering to said railroad com- 
pany a méat fc.od product for transportation from Pittsburgh and 
thence to Rotterdam. In that case a verdict was rendered for the de- 
fendants. From that time imtil January 15, 1915, the plaintiff', with- 
out complaint or objection on the part of the défendant Totten, or the 
said Bureau of Animal Industry, continued to make shipments of oil 
in intcrstate and foreign commerce, as an inedible fat, labeling each 
tierce containing the same with the word "Inedible," and delivering 
to tlie carrier certificates in the foUowing form, namely : 

Date , 1!)... 

Naine of common carrier 

Consisuor 

l'oint of sliinnient 

CoiiN(,t;iiee 

IJestiuation 

I liereliy certify tlial: tlip fiillowlng deseribed fat is inedible aiul is not 3n- 
tended for food iiiiriioscs, and that the said fat is of suth a characler or is 
Intendinl for smh a «se vhat donaturing is impossible or will render said fat 
unavailuble for tlie desired industrial use. 

Ivind of l'roduet. Amount of Weight. 



(Signature of Shipper.) 

(Business Occupation of Shipper.) 

(Address of Shipper.) 

On January 15, 1915, the plaintiff delivered to the défendant rail- 
road company a certain car loaded with 100 tierces of said oil for ship- 
ment over the railway of said company to New York, in the state of 
New York, and thence by steamer sailing from the port of New York 
on January 28, 1915, to Rotterdam, Holland. The end of each of said 
tierces was painted white, and there was conspicuously stenciled or 
burned thereon ''tallow Oil," the true name of the product contained 
therein, and also the word "Inedible." 
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On January 20, 1915, the plaintiff executed and delivered to said 
raiiroad company the f oUowing certificate : 

January 15, 1915. 
Inedible Fat. 
Name of common carrier Baltimore & Ohio Enilroad Co. 

Conslfïuor Pittsburgh Melting Company. 

Point of sliipment l'ittsburgh, Pa. 

Consignée I>aniel Loeb. 

Destination Rotterdam, Holland. 

I lioreby eertify that tlie following dcseribed fat is inedilile and is not in- 
tended for food purposes, and that the .said fat is of such a character or is In- 
tended for such a use tliat denaturing is impossible or will render said fat uii- 
available for the desired industrial use. 

Kind of Product. Amouut and Weight. 

Tallow Bbls Lbs. Gross. 

100 tes. Tallow Oil 44,300 lbs Gross. 

Kame of Shipper: 

l'ittsburgh Melting Company. 

The consignée named in the certificate last mentioned is a dealer in 
oils and grease. The défendant Totten notified the défendant com- 
pany not to transport the shipment of oil described in said certificate. 
The défendant company immediately notified the plaintiff of the no- 
tice served on it by the défendant Totten. Thereupon the bill in this 
case was filed and a preliminary injunction was issued against the de- 
fendants. 

In view of the facts thus found, are the plaintifif and its products 
within the provisions of the act of Congress? The act déclares that 
its purpose is to prevent "the use, in interstate or foreign commerce 
as hereinafter provided, of méat and méat food products which are 
unsound, unhealthful, unwholesome or otherwise unfit for human 
food." It directs the Secretary of Agriculture to cause to be made by 
inspectors, appointed for that purpose, as thereinafter provided, "an 
examination and inspection of the carcasses and parts thereof of ail 
cattle, sheep, swine and goats to be prepared for human consumption 
at any slaughtering, meat-canning, salting, packing, rendering or sim- 
ilar establishment in any state, territory, or the District of Columbia, 
for transportation or sale as articles of interstate or foreign commerce." 
It provides that "the carcasses and parts thereof of ail such animais 
found to be sound, healthful, wholesome, and fit for human food, shall 
be marked, stamped, tagged or labeled as Tnspected and Passed,' " and 
that "ail carcasses and parts thereof of animais found to be unsound, 
unhealthful, unwholesome, or otherwise unfit for human food" shall 
be marked, stamped, tagged or labeled as "Inspected and Condemned." 
It authorizes the inspectors to reinspect carcasses or parts thereof to 
détermine whether, since the first inspection, the same had become un- 
sound, unhealthful, unwholesome, or in any way unfit for human food, 
and if upon such examination the carcasses or parts thereof should be 
found to be unsound, unhealthful, unwholesome, or otherwise unfit for 
human food, they are to be destroyed for food purposes by the said 
establishment, in the présence of the inspecter. The act further pro- 
vides "that for the purpose hereinbefore set forth, the Secretary of 
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Agriculture shall cause to be made, by inspectors appointed for that 
purpose, an examination and inspection of ail méat food products pre- 
pared for Interstate or foreign commerce in any slaughtering, meat- 
canning, salting, packing, rendering or similar establishment," and 
gives them full access to the establishment at ail times, by day or night. 

The act excludes from its provisions animais slaughtered by any 
farmer on the farm, and sold or transported as Interstate or foreign 
commerce, and retail butchers and retail dealers in méat and méat food 
products supplying their customers, with the proviso that the Secretary 
of Agriculture is authorized to maintain the inspection provided for 
in the act, at any slaughtering, meat-canning, salting, packing, render- 
ing, or similar establishment, notwithstanding such inspection and that 
the; persons operating the same may be retail butchers, and retail dealers 
or farmers, and where the Secretary of Agriculture shall establish such 
inspection then the provisions of the act shall apply, notwithstanding 
such exception. The act contains highly pénal provisions for the pun- 
ishment of those who violate the same by fine or imprisonment or both. 

The clear purpose of the act is to prohibit selling and offering for 
transportation, in Interstate or foreign commerce, ail méat food prod- 
ucts which are unsound, or unfit for human food. To express it more 
briefly, the intent of the act is to prevent the sale of unv^diolesome food. 
It relates solely to establishments which are engaged in the préparation 
of méat and mcat food products for Interstate or foreign commerce. It 
cannot be pretended that there is any express provision in relation to 
establishments which do not prétend to manufacture or prépare méat 
or méat food products for Interstate or foreign commerce. It is urged, 
however, upon the part of the government that because the tallow oil 
of the plaintif! cannot be distinguished from the oleo oil manufactured 
by the establishment, to which the act plainly applies, and because it 
might be used by some as a food, that therefore it is a méat food prod- 
uct within the meaning of the act. 

If we accept as common knowledge historical facts, and accept also 
the correctness of the position of the government on this point, then 
the tallow candies which hâve been relished by Arctic explorers and 
their associâtes, and the salted hides which were so carefully appor- 
tioned and distributed to the defenders at the siège of Londonderry, 
were méat food products. In a civilized community, nothing can so 
destroy the désire for a manufactured product as an article of food as 
to hâve the same marked conspicuously "Inedible." The manufac- 
turer of oleomargarinc v/ould not receive into bis establishment tierces 
of oil so marked, except under cover of night. The mère fact, how- 
ever, that some one might use the product of the plaintiff contrary to 
plaintiff's intention, and in fraud and dece])tion of the public, ought not 
of itself to be a cause for subjecting the plaintiff to the highly pénal 
provisions of the act without express words and merely by implication. 

[2] If, however, the conclusion be not correctly found from the pro- 
visions of the act itself, and if the act be a doubtful expression of the 
intent of Congrcss with respect to such establishment as the plaintiff's, 
aid in the true construction of the act may be found in the construc- 
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tion placed upon it for many years by those charged with executing its 
provisions. Authority for tliis is found in Fairbanks v. United States, 
181 U. S. 283-308, 21 Sup. Ct. 648, 658 (45 L. Ed. 862), where Mr. 
Justice Brewer said : 

"An examination of the opinions * « * ^xi'\\ digclose that they may be 
groupée! in three classes: First, those In whieh the court, after seeking to 
demonstrate tlie valldlty or the true construction of a statute, has added that, 
If there were doubt in référence thereto, the practical construction placed by 
Congress, or the department charged with the e.xecntion of the statute, was 
sufficient to remove the doubt: second, those in whicli the court has either 
statert or assumed that the question was doubtful. and has rested its détermi- 
nation upon the fact of a lon.a-continued construction by the officiais charged 
with the exécution of the statute ; and, third, those in which the court, notic- 
Ing the fact of a long-continued construction, had distlnctly afiirmed that such 
construction cannot control when there is no doubt as to the true meaning of 
tlie statute. * * * From tins résumé of our décisions it clearly appears 
that practical construction is relied upon only in cases of doubt. We bave 
referred to it wlien the construction seenied to be demonstrable, but tben 
only in response to doubts suggested by counsel. Where there was obviously a 
inatter of doubt, we hâve yielded assent to the construction placed by those 
having actual charge of the exécution of the statute, but where tliere was no 
doubt we bave steadfastly declined to recognize any force in practical con- 
struction. Thus, before any appeal can be made to practical construction, it 
must appear that the true meaning is doubtful." 

[3] By the act Congress authorized the Secretary of Agriculture to 
niake from time to time such rules and régulations as are necessary 
for the efficient exécution of the provisions thereof. The Secretary 
of Agriculture adopted régulations covering méat inspection which be- 
came effective April 1, 1908, and section 8, page 7, of thèse régulations 
reads as f ollows : 

"Sec. 8. Méat Food Products. Par. 1. A méat food product, within the 
meaning of the Jleat Iiispection Act and of tliese régulations, is considered to 
be any article of food intended for hunian use, which is derived or prepared, 
in wbole or in part, from any edible portion of the carcasses of cattle, sheep, 
swine or goats, if the said edible portion so used is a considérable and definlte 
portion of the fluished food." 

Over six years afterwards the Secretary of Agriculture adopted 
certain other régulations which became effective November 1, 1914. 

"Régulation I. 

"Par. 21. îleat Food Product. Any article of food, or any article which enters 
into the composition of food for huuiun consumjitiou, wliich is derived or pre- 
pared, in whole or in part, from any portion of the carcass of any cattle, sheep, 
swine or goat, if such portion is ail or a considérable and definite portion of 
the article, except such articles as organo-therapeutie substances, méat juice, 
méat extraet, and tlie like, which are only for médicinal purposes and are 
advertised only to the médical profession." 

"Par. 22. Mcat and Proiluctu. Carcasses, parts of carcasses, méat, products, 
food products, méat products, and méat food products of, or derived from, 
cattle, sheep, swine and goats, which are capable of being used as food by 
man." 

It will be noticed specially that the word "capable" has been in- 
serted in the définition last adopted. There is, in the latter définition, 
an attempt by the Secretary of Agriculture to define what shall con- 
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stitute a méat or méat food product. The power given him to make 
rules and régulations for the efficient exécution of the provisions of 
the act does not give him power to add any provision to the act or 
to reniove any part therefrom. It does not authorize him to say what 
is or what is not a méat food product, because the meaning of the 
words as found in the act is clear. The nieat and méat food products 
which the act requires to be inspected must be such as are articles 
eaten by man, "proper for human consumption," and "fit for human 
food." 

[4] That Congress cannot delegate législative power to any execu- 
tive officer is clear under ail the authorities. Field v. Clark, 143 U. 
S. 649, 12 Sup. Ct. 495, 36 L. Ed. 294; and Morrill v. Jones, 106 U. 
S. 466, 1 Sup. Ct. 423, 27 L. Ed. 267. In United States v. Eaton, 144 
U. S. 677-687, 12 Sup. Ct. 764, 767 (36 L. Ed. 591), Mr. Justice 
Blatchford, delivering the opinion of the court, used this language: 

"Much more does this prlnciple apply to a case wliere it Is souglit substan- 
tlally to prescribe a crlminal offense by the régulation of a departnient. It 
is a principle of crimiual law that an offense whieli may be the subject of 
eriminal procédure is un act coiumitted or omitted 'in violation of a i)ublic 
law, either forbldding or commauding it.' 4 Am. & Eng. Enc. Law, 642; 4 Bl. 
Com. ô. It would be a very dangerous prlnciple to hold that a thiug 
i:)rescribed by the Coniuiissiouer of Internai Revenue, as a needful régu- 
lation under the Oleomargarine Act, for carrying it into effect, could be 
considered as a tliing 'required by law' in the carrying on or conducting 
of the business of a wholesale dealer in oleomargarine, in such a manner 
as to become a eriminal offense punishable under section 18 of the act; par- 
tieularly when the same act, in section 5, requires a manufacturer of the 
article to keep such books and render such returus as the Commissioner of 
Internai Revenue, with the approval of the Secretary of the Treasury, may by 
régulation require, and does not impose, in that section or elsewhere in the 
act, the duty of keeping such books and rendering such returns upon a whole- 
sale dealer in the article." 

In ail those cases, as well as in others which could be cited, the dis- 
tinction is carefully preserved between the power of an executive offi- 
cer to make rules and régulations for the en forcement of an act which 
atithorizes the same and the power tO' add to or take away from the 
act itself. Among the régulations adopted by the Secretary of Agri- 
culture, and intended to take effect November 1, 1914, was the re- 
quirement of a certificate by the shipper that he should sign a certifi- 
cate found in régulation 25, section 12, of which the following is the 
f orm : 

Date 191... 

luedlble Fat. 

Name of carrier 

Cousignor 

Point of shipment 

Consignée 

Destination 

I hereby certify that the following deseribed fat is not capable of being used 
as food by man, is suitable only for industrial purposes, is not for food pur- 
poses, and is of such a character or for such a use that denaturing Is im- 
practicable. I further certify that there is now on flle with the Secretary of 
Agriculture a déclaration by the establishment in which said fat was prepared, 
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or from which it is olïered for shlpment. In compliauce with section G of 
régulation 4 of the régulations of the Secretary of Agriculture governlng méat 
inspection. 

Kind of Product. Amount and Weiglit. 



(Signature of Shipper.) 
-i 

(Business Occupation of Shipper.) 

(Address of Shipper.) 

By that certificate the shipper is required to say that his inedible food 
is not capable of heing used as food by man. "Capable" is the word 
that is specially objectionable in the définition, as well as in the cer- 
tificate described in the later régulations. It requires the plaintifl^ to 
certify to what is not true. His product is capable of being used as 
food by man, just as the tallow candies and the sait hides were capa- 
ble of being so used. Even the denatured product of the establish- 
ments which are subject to the inspection provided by said act are 
capable of being used as food by man, although they bave been treat- 
ed, or as it is called denatured, by the addition of a substance derived 
from petroleum, "Power Distillate." 

So far as the évidence goes in this case, Power Distillate affects the 
taste as well as the value of the product of which it is a part. How- 
ever, tallow oil so treated can perhaps support life as well as the prod- 
uct of the plaintifif, and is as capable of being used as food by man 
as the product of the plaintiff, although, perhaps, with less gratifica- 
tion to the consumer. It seems, therefore, that the Secretary of Agri- 
culture bas exceeded his authority by the régulations intended to be- 
come efl^ective on November 1, 1914, in that such régulations tend to 
broaden the scope of the act of Congress. 

It follows, therefore, that the act of the défendant Totten, notifying 
the défendant company not to transport the shipment of oil described 
in the certificate tendered to it, was not justified, and that the particu- 
lar shipment of oil which was the immédiate cause of the filing of the 
plaintiff's bill, and the other shipments of a like character when marked 
in the same way and when accompanied by similar certificates, should 
be received and carried by the carrier. 

A decree may be presented in conformity with the prayers of the 
bill. 
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COOA-COLA CO. V. J. G. BUTLER & SONS. 

(District Court, E. D. Arkansas, AV. D. February 7, 1016.) 

No. 1857. 

1. Tkade-Marks and Tbade-Kames <©=:5l — Infringement — Déception of Pub- 

lic. 

The protection glven by law to trade-mai'ks lias for its object tlie pro- 
tection of the owjier in liis property, und the protection of the iDublic 
from déception, by reason of a inisleading daim tliat the article bearing 
tlie trade-niark is tlie article manufactured by the owiier of the trade- 
mark, vvlien in laet it is but a substitute. 

[Ed. Note. — For other cuses, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 1, 3 ; Dec. Dig. ©=>!.] 

2. Tbade-Maeks anb Teade-Names ©=57 — Infeingement — Déception of 

Public 

The use of any simulation of a trade-niark wliich is likely to induce 
conuuon purchasers, exercising ordinary care, to buy the article to whicli 
the trade-niark is atfixed, thoreby indicating that It is the product of the 
owner of the trade-mark, is unhiwful, and will be enjoined. 

[Ed. Note.— For othcr cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 65; Dec. Dig. <S=^.57.J 

3. ÏRAUE-ilARKS AND TlSADE-N-AMES <©=368 — UNFAIR COMPETITION — USE OE 

ïrade-Makk. 

Plaintiff, a manufacturer of a syrup constituting tlie principal ingrédi- 
ent of a beverage sold at soda fouiitains and in bottles, niade up the 
syrup in two forms — oue for sale througli jobbers for soda fouutains, and 
oue iuteuded for use in bottling and sold by it only to bottiers selected, 
designated, and liccused by it, and authorizod to use thereon its dls- 
tinctive tops and labels bearliig its trade-mark — tliere being some dif- 
férences in tlie two syrups, ou accouut of the différent purposes to wliich 
thcy were to be put. It guarauteed its jiroduct to be wholesome and uni- 
forni, as well as its cleauliuess and excellence of manufacture, and main- 
trJued an elaborate System for the inspection of tlie plants of its licensed 
bottiers. Défendant purchased fi'om johbers the syrup intended for soda 
fountaiii use, and used it in manufacturing a bottled préparation which 
it was selling under tlie uanie of plaiutiff's product, using the tops and 
labels prepared by plaintiff for its product. Ilcld, that tins constituted 
unfair coinpetitiou, and would be enjoined. 

[Ed. Note. — For other cases, see Trade-jNIarks and Trade-Names, Cent. 
Dig. § 7<j; Dec. Dig. ®=)OS.J 

4. Trade-Marks -and Trade-Naiies <®=67 — Rigiit to Monopoly — Statutoey 

l'RO VISION s. 

The monopoly given the owner of a trade-mark by the trade-mark lawa 
is not forbiddcn by the î^herman Act (Act July 2, ISiJO, c. 647, 26 iStat. 
201)), or any other act of Congress. 

[Ed. Note. — For other cases, see Trade-Marks aud Trade-Names, Cent. 
Dig. § 7S ; Dec. Dig. <g=^67.] 

5. MoNOPOLiEs (S::3l7 — Sales op Goods — Discbisiination. 

Where the manufacturer of a syrup, used as the principal ingrédient 
in a beverage and sold by it only to bottiers licensed by it, guarauteed tlie 
purity and quality of the beverage by using distinctive tops and labels on. 
its bottles, and to proteet itself against daims for damages on the guar- 
anty maintained a System of inspection of tlie plants of its licensed 
bottiers, it did not violate the Sliernian Act, as its requiremeuts were 
rcasonable and bénéficiai to the public, in view of its responsibilities and 

<S::3For other cases see same topic & KEY-^'UMBBR In ail Key-Numbered Digests & Indexes 



COCA-COLA CO. V. J. G. BUTLER & SONS 225 

the riglit of pnrcliasers to obtain tlie identical article wliich they dêsired 
to bu}'. 

[Ed. Note.— For other cases, see Monopolies, Cent. Dig. § 13; I>ec. 
Dig. <®=17.] 

e. MoNOPOLiEs iS=3l7 — Sales of Goods — DIecHIMIXATIO^^ 

ïlie refusai of such, manufacturer to sell its syrup for bottling to a 
party otlier tlian its licensed bottiers, and to permit such party to use 
its trade-mark in connection with the bottled product, was uot a viola- 
tion of Clayton Act Oct. 15, 1914, c. 323, § 3, 38 Stat. 731, provldlng tliat 
it shall be uulawful to sell goods for use or resale, or to fix a priée 
therefor, or discount or rebate from such price on the condition that 
the purchaser sball not use the goods of a competitor, where the effect 
may be to substantially lessen compétition or to create a monopoly in 
any line of commerce, in view of the posslbility of adultération and the 
hardship to the manufacturer of maintaining such supervision over the 
bottling as ît deemed necessary, if requlred to sell to every intending 
purchaser. 

[Ed. Note.- — For other cases, see Monopolies, Cent. Dig. § 13 ; Dec. 
Dig. ©^17.1 

In Equity. Suit by the Coca-Cola Company against J. G. Butler & 
Sons. Decree for plaintiff. 

The plaintiff seeks to enjoin the défendants, who constitute a mercantile 
flrm, doing business uuder the firm name of .1. G. Butler & Sons, from using, 
in connection with the manufacture, advertising, olïering for sale, or sale of 
any beverage, the words "Coca-Cola," or any like word or words, and In any 
other manner infringing upon the plaintiff's rlghts as owner of the trade-mark 
"Coca-Cola," and also seeks an accounting' of the damages sustained by it, 
by reason of the unlawful use of its trade-mark. 

The material allégations "In the complaint are: That the plaintiff is now, 
and has been ever since 1892, manufacturing and marketing a syrup for 
making a beverage sold to the public under the name of "Coca-Cola." That 
it became vested with and entitled to the sole and exclusive right to use 
that trade-mark, which has been duly registered in the United States l'atent 
Office on May 14, 1S92, under the provisions of the Act of Congress of Mardi 
3, 1S91, c. 505, 20 Stat. 1100. That on Aprll 22, 100.5, registration of the said 
trade-mark was again allowed by the Commissioner of l'atents under the 
Act of Congress approved February 20, 1905, c. 592, 33 Stat. 724. That it bas 
mamjfactured and marketed, and is now manufacturing and marketing, two 
kinds of said syrup — one designed and adapted for making a beverage by 
mixing with carbonated water at soda fountains in the présence of the pur- 
chaser, which is intended for immédiate consumption, and is a fountain 
drink, and is well known to the public. The other kind is designed and adapt- 
ed to be used, and is used, for manufacturing a carbonated beverage put up 
and sold for consumption in bottles ; each of them being sold l)y the plaintiff 
in distinctive packages, bearing its trade-mark name on distinctlve labels. 
That it has at ail times insured and saf eguarded the manufacture and bottling 
of said carbonated bottled beverage made from its "Coca-Cola" bottling syrup, 
by selectlng, designating, and lieensing the bottiers using the said bottling syrup, 
and inspeeting and supervislng the manufacture, carbonating, and bottling of 
said beverage by said bottiers, so as to safeguard and insure the purchasers and 
consumers of said bottled product as to the quality, purity, and character 
thereof, and has under such circumstances and conditions, and none others, 
allowed and permitted the use of the name "Coca-Cola," as the trade-mark 
therefor, and as plaintiff's guarauty of the authenticity of the said carbonated 
and bottled beverage, and plaintiff's supervision, inspection, and approval 
thereof, and responslbility therefor. So that in connection with a bottled 
drink the name "Coca-Cola" is plaintiff's guaranty of genuineness and fidelitj- 
that such drink is properly made of proper materials, and is plaintiff's assur- 
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ance of cleanliness and excellence of manufacture, earbonatingr, bottUng, and 
sale, and is so relied upon by the i)urchasers and the public. Tliat it has ex- 
pended large sums of money in advertising to the public that its beverage, un- 
der its trade-nanic, can be had at fountains and iu bottles, and that the 
bottled product wbich Is olïered to the public in bottles, with plaintiffl's trade- 
marli naine "Coca-Cola," applied to the bottled beverage, means to the public a 
beverage produced wliolly under conditions which plaintiiï supervises and con- 
trols, and one guaranteed throughout by plaiutiff to be so produced, and to be 
wholesome, palatable, and uniform, and is so understood by the public. It is 
then charged that the défendants bave put upon the market in bottles a 
product somewhat resembling in taste and appearnnce the plaintifC's bottled 
"Coca-Cola," but which is not plaintiffi's bottled "Coca-Cola," and had applied 
to the crown of the bottles contaiiiing said defendant's product, and upon 
labels attached to the bottles, the name "Coca-Cola," as the trade-mark name 
therefor, without plaintiff's permission or authority; that by reason thereof 
the public is beiug decelved into the belief, contrary to the fact, that the prod- 
uct of the défendants Is the bottled product guaranteed by the plaintiiï, as 
aforesaid. 

The answer of the défendants pleads that they are not sufTiciently informed 
as to some of the allégations that are set out in the complaint, and therefore 
demand strict proof tliereof. They deny that they bave put upon the market 
in bottles auy product resembling in taste and appearance the plaintifC's 
bottled "Coca-Cola," but allège the truth to be that the article they hâve put 
ou the market is the gemiine, ideutical article and product known as "Ooca- 
Cola." They admit tiiat tliey hâve applied to the crowns of the bottles contain- 
ing such product, and upon labels attaclied thereto, the name "Coca-Cola," 
but deny that it was done without authority. They allège that they purchased 
said product for the identical purpose to which they bave applied the same, 
from individuals and corporations who were the lawful owners thereof, and 
authorized to sell tlie same to thèse défendants for the purpose of retailing 
the same, bottled and carbonated as "Coca-Cola," and therefore they deny that 
the resuit of this use l)y them has beon to deceive the public into the belief, 
contrary to the fact, that the product of the défendants is the product guaran- 
teed by plaintifC to be properly niade of proper materlals, and made, car- 
bonated, and bottled under the plaintifC's authority and supervision. They 
then plead that the plaintiff, by adopting a System of exclusive contracts, has 
undertaken to divide the country, and especlally the terrltory in which the 
défendants are operating, into districts, whereby they hâve agreed to sell to 
such persons and corjMirations alone, and exclusively thus coutracted, which 
was done for the purpose of establishing and maiistaining a monopoly in the 
sale of said product, and preventing and destroying compétition in the sale 
thereof, among the différent purchasers, and bave refused and still refuse to 
sell and furnish such product or commodity to the défendants upon the same 
ternis and conditions and at the same priée as they are furnishing and sell- 
ing this commodity to other purchasers thereof, ail of which it is charged is 
for the purpose and ob,ject of lessening the compétition and creating a monopo- 
ly in the sale of said syrup, in violation of the laws of the United States. 

The cause wa^ submitted upon au agreed statement of facts. From this it 
appears: That the plaintifC is the owner of the trade-mark "Coca-Cola," and 
it has been used by it and its predecessor in title since May, 1886. That it 
was duly registered as a trade-marlv in the United States Patent Oflice, in 
conformity with the laws of the United States, as set out in the complaint. 
That it lias advertised the same throughout the United States and in foreigu 
countries ; and that over §10,000,000 hâve been expended by the plaintifC in 
advertising it. That it is made up for the public in two forms, as alleged In 
the complaint. That the foUowing différences, among others, are made be- 
tween tlie syrup "Coca-Cola" manufactured to be used at fountains and that 
to be sold in. bottles: In 1,250 gallons of the finished prodvict the bottler's 
s.vrup contains 1,000 pounds more sugar than the other. It has 10 per cent, 
more coloriug matter, to wit, caramel. It contains more phosphorie acid, and 
sonie i>ercentage less of caffleine, than does the syrup made to be used at soda 
fountains. The tountain syriip cont:>ins 28 pounds of cafCeine to 1,250 pounds 
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•of tlie finii<hed product, while tliat used in the bottler's syrup contains only 
25 pomids of caffielne to 1,250 pouuds. That the plalntiff in its sales System 
bas two metbods by wbieb tbe product is sold: 

First. The systeui by which the syrup uiauufactured for fountain sale is 
soid to jobbers and dispeusers, to be sold from the soda fountain ; the jobbers 
selliug It to the dispensers under a contract that the plaintifC will supply it 
only in the original package, that the jobber is not to sell or oiîer for sale 
as "Coca-Cola" any imitation of or substitute therefor, and upon eompliance 
with the terms of the contract plalntitï wlll allow certain rebates to the 
jobber, depeuding upon the quantity bought, provided that the sales bave 
been to dispensers only, and none to bottiers, or for tlie purpose of carbonat- 
ing in bottles. ïlie dispensers' contract, which he is required to sign, obligutes 
hlm that, when "Coca-Cola" is asked for, he will only supply "Coca-Cola" as 
manufactured and furnished by the plalntiff, not to sell or offer for sale as 
"Coca-Cola" any imitation of or substitute therefor, and if he compiles with 
thèse terms lie is to receive a rebate, depeuding upon the quantity bought by 
him. ïhe plaiutiff does not enter into a dispenser's contract directly, but only 
through tbe jobber. ïhe fountain syrup is iiever sold for the purpose of bot- 
tliug, and is not made or intended for the pui-pose of having the same bottled. 

Second. The syrup made for bottling purposes is sold to two corporations — 
one "The Coca-Cola Bottling Company," and the other "Coca-Cola Bottlijig 
Company." ïhls sale is made under and by virtue of contracts entered into 
between the plaintift and the bottling conipanies. There was un original con- 
tract, which was later amended. The original contract was made ou the 21st 
day of July, 1899, and by this contract tlie bottling compauy obligated itself 
to estalilish in the clty of Atlanta, Ga., a bottling plant for the purpose of 
bottling this syrup, with carbonic acid and water, and to prépare and put 
up in bottles, or other réceptacles, a earbouated drink containing a mixture of 
"Coca-Cola," syrup, and water charged with carbonic acid gas under a pres- 
sure of more than one atmosphère ; the syrup to be in proportions of not less 
than one ounce to eight ouuces of water. It also obiigates itself to keep on 
hand a suttielent quantity to supply the demand in ail the terrltory embraced 
in the agreement ; that it is to buy ail the "Coca-Cola" syrup from the plaln- 
tiff, upon the terms set forth, and it is not to buy any substitute therefor, or 
other syrup or substances, uor attempt to use or imitate in any article pre- 
pared by them "Coca-Cola" syrup. The plaintiff is also to furnisli ail neces- 
sary labels and advertising matter at Its owii cost. The right to use the name 
"Coca-Cola" and ail the trade-marks and designs for labels then owned and 
controlled by the plaintiff, and the right to vend such préparation, or mixture, 
bottled or put up in bottles, in the United States, except the six New England 
States and the states of Mississippi and Texas, is grauted to them exclusive- 
ly; but the right to use tlie name, trade-mark, and labels is to apply only to 
the carbonated mixture described, and is not to apply to the soda fountain 
business. 

Tins contract was later amended by requiring the bottling Company to buy 
ail of the "Coca-Cola" syrup neccssary to comply with the agreement directly 
from the plaintiff ; not to sell, or in any way dispose, witliout the wrltten con- 
sent of the plaintiff, of any "Coca-Cola," except after it is carbonated and 
bottled. The labels and advertising matter furnished by the plaintiff are to 
be paid for by the bottling compauy at what the actual cost and freight ex- 
pansé niay be. By another amendment made to thèse contracts on April 24, 
1915, the provision whereby the bottling conipany was to purcliase the syrup 
directly from the plaintiff was amended by eliminating the condition that the 
bottling conipany is to buy ail the "Coca-Cola" necessary from the plaintiff. 
It also éliminâtes from ttie former contracts those provisions by which the 
bottling Company obligated itself not to use any substitute, or substitutes, or 
to attempt to use or imitate "Coca-Cola" syrup, and in lieu thereof the 
bottling Company agreed not to manufacture, deal In, sell, offer for sale, use, or 
handle, nor attempt to do so, elther directly or indlrectly, any product that 
is a substitute for or imitation of "Coca-Cola." By another provision in this 
last amendment to the former contracts the plaintiff sélects the bottling 
Company as its sole exclusive customer and licensee, for the purpose of bottling 
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"Coca-Cola" In the territory heretofore acqnired by it, and It agrées not to sell 
its fouutain syrup to any one, when it knows tliat such syrup is to be used for 
bottling purposes ; that under thèse coutracts the bottling companies are not 
permitted to bottle tlie syrup manufactured for fountain purposes; that the 
two bottling companies hâve, with the approval of the plaintiff, given the 
right to certain local companies, which are established in différent localitles, 
for the purpose of bottling the bottling synip of the plaintiff ; that such a 
contract was made with the Little Kock Coea-Oola Bottling Company, for 
certain territory, which includes the town of Russellville and county of Pope, 
where the défendants are carrying on the business sought to be eujoiued by 
this proeeeding. 

It is further stlpulated that the plaintiff sets the standard by whlch Its 
product is to be bottled, and by a System of Inspection and supervision in- 
spects and supervises the bottling of its product, wheresoever made ; that 
it requires that its bottled product sball be bottled, using certain proportions, 
that the plants niust be bept elean, and the cases aiîd bottles sent out in a 
sanitary and présentable manner, a close supervision being kept over the 
character of the goods sent out; that a minute inspection is maintained in 
regard to the character, purity, and wholesomeness of the bottled "Coca-Cola." 
The bottling companies hâve no coimectlon in any way, shape, or manner with 
the sale of tlie fountain product. This supervision and inspection extends to 
ail plants that bottle "Coca-Cola," no matter where situated. The différence 
between thèse two products arose from the fact that it developed, in the pro- 
cess of bottling, that the product, when bottled, stood for a longer time after 
its carbonatiou than did the syrup used at the fountains, and therefore, in 
order to provide for this contingency, a différence had to be made in tlie 
bottled product, and further that the character of the trade was best supplied 
by making a spécifie syrup for the partlcular puriiose of bottling ; that the 
syrup is not consumed by the public, only after beiug mixed with the proper 
proportions of wfiter; that the System of snper^'ision and inspection exer- 
cised by the plaintiff and the parent bottling companies conslsts of the 
foUowing: 

In order to see that the product is bottled in a certain manner, and tbat 
the business is proi)er]y conducted, a System of suiiervisions bas been organ- 
ized by the plaintiff, known as the "Inspection Departjnent." Tins inspec- 
tion department bas a compétent mnn at the head, whose duty it Is to divide 
up the territories in such a manner that they can be covered advantageouslj- 
by the insiiectors. Five inspectors in this department operate in the Southern 
States. The head inspector routes thèse différent inspectors and follows 
them up. A report is reiiuired froni thèse inspeiitcn's from each différent ))lant 
visited. Samplcs of the product are taken from the plant, whlch product is test- 
ed in the plaut, to see whether or not the product couforms to the standard es- 
tablished ; thèse inspectors being trained men. The inspectors are equipi)ed 
with gas test gauges and hydrometers and other instruments to enable tliem to 
détermine whether or not the product is being put up aceording to instructions. 
They earry other gauges and other things to test each machine used by the bot- 
tling plant, to détermine whether or not the machines are throwing the proper 
amount of syrup into each partlcular bottle. Samples are taken of the product, 
both hefore and after the process of carbonation. Thèse samples are for 
warded to the head inspector at Atlanta, where they are chemically examlned. 
and if any différence appears they nmst immediately make the changes uec- 
essary to bring them to the standard prescribed by the plaintiff. If neces- 
sary, the chemical expert and a member of the advisory board are sent to 
make Personal Investigations of the plant. 

The water used in the carbonating is chemically tested, and the sanitary 
condition of the plant is Investlgated, the latter being one of the main 
questions considered at ail times. The question of carbonation in making the 
bottled product is given strict attention by the inspectors and clienncal ex- 
perts ; proper carbonation depending upon the mnchinery, the kind of water, 
and the température of the water used. As warm water cannot be carbon- 
afed, the bottling plants are required to install cooling plants to get the 
proper carbonation. The proper amount of carbonie acid gas, not only 
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gives the product life, but helps to préserve it against détérioration, and 
tliereby préserves the standard of tlie produet. Tliis supervision and inspec- 
tion is carried on iu eacli aud every bottliug plant. 

It is furtiier stipulated tliat tiie défendants hâve not tieen given a contract, 
nor exprès;-: periaissioii, direetly or indirectly, to bottle either product of tlie 
Coca-Cola Company, nor use the trade-mark "Coea-Cola." Notwithstandiiitî 
this faet. tise défendants are eniïji.m'd in the maïuifacture and bottling of 
bcvera.aes, aud are borliing and puttiug upon the market a product, a bottle of 
vrhich is flled as eviiience. ïhe syi'iip used iu uiaking up this product by 
the défendants is the fonutain syrup wanufacturs-d by tlie Coea-Cola Company, 
and wliich they obtain iu the course of trade froni jobbers or retailers who 
iiave purchased the f(aintain product of the Coca-Cola Company, and they 
bottle it without ])ermission or auUiority froni the plaintilï, and apply the 
trade-mark "Coca-Cola" tliereto, by using the tops and labels of the plaintilï 
on the product, without authority from any one authorized to .cive it. Thèse 
purchases are made from parties who are the lawful owners thereof, and 
who sell the same to the défendants lu the due course of trade. The plalntiff, 
as well as the bottling companies, hâve refused to sell to the défendants the 
syrup for the purpose of bottling, although the défendants offered to purchase 
and pay therefor, aud objected to their using the trade-mark "('oea-Cola" in 
connection with their bottled product, or to do anything to tlie plaintiff's 
syrup for the purpose of reselling or using the same. 

Moore, Smith, Moore & Trieber, of Little Rock, Ark. (Reed & 
Rogers, of Chicago, 111., and Candler, Thomson & Hirsch, of Atlanta, 
Ga., of counsel), for plaintifif. 

Mehaffy, Reid & Mehafïy, of Little Rock, Ark., for défendants. 

TRIEBER, District Judge (after stating the facts as above). It 
is not disptited by the défendants that the plaintifï is the lawful owner 
of the trade-mark "Coca-Cola," that it is an asset of great value, and 
that the défendants are bottling, offering for sale, and selling a bottled 
préparation, under the name of "Coca-Cola," using the tops and labels 
prepared by the plaintiff for the préparation bottled under its super- 
vision, and furnished by it to those who are engaged in bottling it, 
under its authority or license, and that thèse tops and labels indicate 
to the public that it is the plaintiiï's préparation, made under its super- 
vision and guarantced by it. Although counsel bave argued many 
important questions, there are only two issues, which under the al- 
légations in the bill, ansvver, and agreed statement of facts are neces- 
sary for the détermination of this case : 

(1) That the préparation bottled by the défendants is made of syrup 
made and sold by tlie plaintiff, and that it was purchased by the de- 
fendants for the identical purpose to which they bave applied the 
same, and from parties who were the lawful owners thereof by pur- 
chase from the plaintiff, but not from the plaintiff, nor from its au- 
thorized vendees. 

(2j That by its manner of doing business, as is ftilly set out in the 
agreed statement of facts, the plaintiff seeks to establish an unreason- 
able monopoly in restraint of trade, and therefore in violation of the 
Act of Congress of July 2, 1890, c. 647, 26 Stat. 209, known as the 
"Sherman Act," and the amendments thereto, and the Act of October 
15, 1914, c. 323, 38 Stat. 730, and known as the "Clayton Act." 

[1,2] In determining the issues in this case it is important to keep 
in mind the weîl-established principle of law that the protection given 
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by lavv to trade-marks bas a twofold object: To protect the owner 
in bis property, and to protect the public f rom being deceived by rea- 
son of a misleading daim that the article bearing the trade-mark is 
the article manufactured by the owner of the trade-mark, when in 
fact it is not, but a substitute. The use of any simulation of a trade- 
mark, vvhich is likely to indnce common purchasers, exercising ordi- 
nary care, to buy the article to which the trade-mark is affixed, there- 
by indicating that it is the product of the owner of the trade-mark, is 
unlawful and will be enjoined. McLean v. Fleming, 96 U. S. 245, 
251, 24 L. Ed. 828; Kann v. Diamond Steel Co., 89 Fed. 706, 711, 
32 C. C. A. 324, 329 ; Lavton Pure Food Co. v. Church & Dwight Co., 
182 Fed. 24, 34, 104 C. C. A. 464, 474, 

[3J As the plaintiff, according to the allégations in the complaint 
and the agreed statement of facts, in addition to selling its product, 
guarantees it to be wholesome, palatable, and uniform, as well as its 
cleanliness and excellence of manufacture, carbonating, and bottling, 
and for that purpose maintains a very elaborate System of supervi- 
sion, it would not only be an imposition on the public, who purchase 
the bottled préparation, but may cause great damage to the plaintiff, if 
permitted. 

If a person buying the bottled préparation, which bas ail the indicia 
of having been put up' under the plaintiff 's supervision and guaranty, 
the tops and labels on the bottles giving assurance of that fact, should 
sustain an injury by reason of the fact that it was improperly prepared, 
was unclean, contained unwholesome ingrédients, had insufficient car- 
bonic acid gas for its préservation, and by reason thereof is vmtit as 
a beverage, or for any other cause, due to the négligence of plaintiff's 
licensed bottier, is injured, the plaintiff may be liable to heavy dam- 
ages. Having assumed this guaranty of its bottiers, the plaintiff not 
only has the right, but it is its duty, to take such steps as are neces- 
sary, by a proper System of inspection, to guard the pubhc, as well as 
itself, against this danger. The well-recognized rule of law is that 
the manufacturer of any article of food, drink, or drug intended for 
consumption, or of any dangerous articles, may be liable to the ultimate 
purchaser and consumer for négligence causing an injury, although 
there is no direct contractual relation between them, such an action 
resting on tort, and not on contract. Waters-Pierce Oil Co. v. De- 
-selms, 212 U. S. 159, 29 Sup. Ct. 270, 53 L. Ed. 453 ; Standard Oil 
Co. V. Murray, 119 Fed. 572, 57 C. C. A. 1; Huset v. T- F Case 
Threshing Machine Co., 120 Fed. 865, 57 C. C. A. 237, 240, 61 L. 
R. A. 303; Riggs v. Standard Oil Co. (C. C.) 130 Fed. 199; Keep v. 
National Tube Co. (C. C.) 154 Fed. 121 ; Ketterer v. Armour (D. C.) 
200 Fed. 322 ; Mazetti v. Armour, 75 Wash. 622, 135 Pac. 633, 48 
L. R. A. (N. S.) 213, Ann. Cas. 1915C, 140; Thomas v. Winchester, 
6 N. Y. 397, 57 Am, Dtec. 455 ; Statler v, Mfg. Co., 195 N. Y. 478, 
88 N. E, 1063; Wellington v. Oil Co., 104 Mass. 64; Roberts v. 
Brewing Co., 211 Mass. 449, 98 N. E. 95 ; Norton v. Sewall, 106 Mass. 
143, 8 Am. Rep. 298; Bishop v. Weber, 139 Mass. 411, 1 N. E. 154, 
52 Am. Rep. 715 ; Peters v. Johnson, 50 W. Va. 644, 41 S. E. 190, 57 
L. R. A. 428, 88 Am. St. Rep. 909 ; Peterson v. Standard Oil Co., 55 
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Or. 511, 106 Pac. 337, Ann. Cas. 1912A, 625; Tomlinson v. Armour 
& Co., 75 N. J. Law, 748, 70 Atl. 314. 19 L. R. A. (N. S.) 923 ; Dixon 
V. Bell, 5 Maul. & Sel. 198. 

The fact that the syrup used by the défendants is that manufactured 
by the plaintiff, assuming that it had been made for bottling purposes, 
is immaterial, for the syrup, although the principal ingrédient of the 
finished product, is only one of several used for the préparation, when 
offered to the consumer. To maintain the réputation, and consequently 
the favor of the consuming public, it is important to the manufacturer 
of the préparation bearing its trade-mark that it should be wholesome, 
palatable, clean, and free from ail impure and dangerous substances, 
regardless of the fact whether it was bottled by itself and sold by it 
directly to the consumer, or through its licensees. In this case the 
bill charges, and the agreed statement of facts admits, that the plaintiff 
manufactures two différent syrups, one for bottling and the other for 
fountain trade ; that the syrup for bottling purposes differs in several 
material respects from that intended for the fountain trade; that the 
bottler's syrup contains more sugar, bas 10 per cent, more caramel for 
coloring purposes, contains more phosphoric acid, and less caffeine 
than the fountain syrup; and thèse two syrups are put up and sold 
in distinctive packages. 

The authorities are numerous that, when a manufacturer of only 
one article of food and drink sells it in bulk, and also puts it up in 
bottles, tlie latter bearing a distinctive trade-mark, a purchaser of the 
article in bulk will be guilty of unfair compétition, and enjoined, if 
bottling it and affixiiig the manu facturer 's distinctive labels upon the 
goods bottled by him. Krauss v. Peebles Co. (C. C.) 58 Fed. 585, 592; 
People V. Luhrs, 195 N. Y. 377, 89 N. E. 171, 25 L. R. A. (N. S.) 
473 ; Hennessy v. White, Cox, Manual Trade-Mark Cases, 377 ; 
Browne on Trade-Marks, §§ 910, 759, and authorities there cited. 
One of tlie reasons given for this rule is that, "unless the manu- 
facturer can control the bottling, he cannot guarantee that it is the 
genuine article prepared by him." To this may be added that he can- 
not tell whether it is bottled in so careful a manner as is essential to 
the préservation of the article and the maintenance of its good réputa- 
tion. This rule, of course, applies with much greater force when tliere 
are two varieties manufactured by the same party and sold under 
the same trade-mark, but intended to be placed on the market for 
différent purposes, as is the case in the instant cause. Russia Cément 
Co. v. Katzenstein (C. C.) 109 Fed. 314; Cook & Bernheimer v. Ross 
(C. C.) 73 Fed. 203; Thomas G. Plant Co. v. May Mercantile Co. 
(C. C.) 153 Fed. 229; Mcllhenny v. Hathaway (D. C.) 195 Fed. 652; 
Gillott V. Kettle, 3 Duer^ (N. Y.) 624 ; Spalding v. Gamage, 32 R. P. 
C. 273; Sébastian on Trade-Marks, page 159; Hopkins on Trade- 
Marks, page 275. A case almost identical with the facts in this case 
is Charles E. Hires Co. v. Xepapas (C. C.) 180 Fed. 952. 

In Powell V. Birmingham (Yorkshire Relish Case) 14 R. P. C. 
730, it was testified that the différence between the two articles under 
considération was only a pinch of sait, and the court held that, even 
in tlie case of such a small différence, the défendant had not proven 
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the identity of their product with the plaintiff's. Of what bencfit 
would a trade-mark be, if one buying the article protected by it were 
permitted to adulterate it, or given an opportmiity to do so, and then 
offer it to the public as the genuine article, protected by the trade- 
mark? The greatest value of a trade-mark is the réputation establislied 
by the excellence of the article, and the knowledge and appréciation 
of that fact by the consuming public. An article without any merit 
can dérive no benefit f rom a trade-mark, and only a temporary benefit 
from the most extensive advertisement. It is like the value of a 
"good vvill" in an established going concern. It dépends upon the suc- 
cessful opération of the business. Without that there is no value to 
it. Who would pay for the good will of a business conducted at a 
loss? The court is clearly of the opinion that, upon the facts in this 
case, the défendants are guilty of unfair compétition. 

[4] Do the facts show a violation of the Sherman Act against 
monopolies and stifling compétition? The trade-mark laws, like the 
patent laws, give the owner a monopoly which neither the Sherman 
Act nor any other act of Congress forbids. It would be a paradox to 
say that the exercise of a right, expressly granted by law, is unlawful. 

[5] Counsel for défendants rely on Dr. Miles Médical Co. v. Park 
& Sons Co., 220 U. S. 373, 31 Sup. Ct. 376, 55 L. Ed. 502, and Coca- 
Cola Co. V. Bennett (D. C.) 225 Fed. 429. What was decided in the Dr. 
Miles Médical Company Case was that the manufacturer of an un- 
patented proprietary medicine cannot, af ter an absolute sale of the arti- 
cle, fix the priées for future sales. The court, in its opinion in that 
case, holds that the restraint of trade must be determined by the par- 
ticular circumstances of the case, and the nature of the principles 
which are involved in it, and whether it is reasonable or unreasonable. 
In Coca-Cola Co. v. Bennett, there was no question of unfair com- 
pétition claimed by the plaintiff, which is the cause of complaint in 
this case. Nor was there any claim in that case that the plaintiff guar- 
anteed the purity, cleanliness, wholesomeness, and quality, by using 
its distinctive tops and labels on its bottles, and that, for the purpose 
of protecting itself against claims for damages on that guaranty, it 
maintains a System of supervision and inspection, as set out in the 
agreed statement of facts herein. Nor did it appear in that case that 
the défendants used for bottling the syrup intended for soda fountains, 
and which was not suitable for that purpose. The court also found 
that the défendants made the préparation in the identical manner con- 
templated by the parties. That case is therefore not applicable. In 
view of the responsibilities of the plaintiff and the right of the pur- 
chasers to obtain the identical article, which they désire to buy, the 
requirements of the plaintiff are reasonable, and in the end bénéficiai 
to the public. 

[6| Are p]aintift"s acts in violation of the "Clayton Act"? That 
act provides (section 3) : 

"Tiuit it sliîiU i)e uuliiwfnl for any person engaged in commerce, in tlie course 
iif siicU coiiiiusM'c-o, to lease or iiiake a sale or conti'act for sale of goods, wares, 
uK'v<iîai)iU,~i', iiiacliuicry, supplies or otlier comuiodities, whether patented or 
v'i;r;i:<'iiii" '. fo:- \\;.>', coïiavn^itmn or resale witJiin the United States or any 
lo; ; i: L>r.\- (! croof oi tr:e District of Columbla or auy insular possession or 
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other place under the jurisdiction of the United States, or fix a price charged 
tliei-efor, or discount from, or rebate upon, suoli price, on the condition, agree- 
inent or understandlng that the lessee or purchaser ttiereof shall not use or 
deal In the goods, wares, merchandise, machinery, supplies or other conimodl- 
ties of a competitor or competitors of the lessor or seller, where the effect of 
sueh lease, sale, or contract for sale or such condition, agreement or under- 
standlng may be to substantially lessen compétition or tend to create a mo- 
nopoly in any Une of commerce." 

This act is invoked by the counsel for the défendants, in view of 
the agreed statement of facts that: 

"The plalntlff, as well as the hottling companies, through whom its syrup 
is sold to the retail dealer, hâve refused to sell to the défendants the syrup 
for the purpose of hottling, although the défendants offered to purcliase and 
I)ay therefor, and ohjected to their use of the trade-mark 'Coca-Cola,' in con- 
nection with their bottled product." 

Whether that act is to be construed so as to compel one to sell his 
wares or manufactures to any one applying therefor cannot be deter- 
mined in this case, as this is not an action to obtain relief of that na- 
ture, and is therefore not involved. Any one interested in that ques- 
tion may consult Union Pacific Coal Co. v. United States, 173 Fed. 
737, 97 C. C. A. 578, and Great Atlantic & Pacific Tea Co. v. Cream 

of Wheat Co. (D. C.) 224 Fed. 566, affirmed 227 Fed. 46, C. C. 

A. . 

The issue in this case, as bas been hereinbefore set forth, is whether 
one purchasing one of the ingrédients of a préparation, although it 
be the chief one, can use it, without permission of the manufacturer, 
in such a manner that it may injuriously afl^ect the manufacturer, the 
intending purchaser having the means to adulterate it, and by the use 
of the trade-mark and name of the manufacturer sell it to the public 
as the genuine article. It would, although not impossible, certainly be 
a great hardship on the plaintifi:, if it were required to permit its 
préparation to be bottled in every community throughout the United 
States, no matter how small the purchases for that community may 
be, and maintain such supervision over the bottling as under its System 
it maintains and deems necessary. By confining its sales to bottling 
companies doing business in cities so centrally located as to be able 
to supply the demand for its syrup, and at the same time enable it 
to supervise the bottling under its System, it does ail which can be 
reasonably expected of it, and the law demands. The plaintiff, like 
ail other manufacturers and dealers, is no doubt anxious to extend its 
trade as much as possible, and self-interest, if nothing else, will in- 
duce it to permit its préparation to be bottled in as many places as the 
trade, and its own interests, will justify. 

The court is of the opinion that the défendants are guilty of unf air 
compétition, and that the business of the plaintiff, as conducted, is 
not in violation of any of the "anti-trust acts" of the United States. 
A decree granting a permanent injunction in conformity with the 
prayer of the bill may be prepared and submitted to the court for 
approval. 
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WESTERN UNION TELEGRAPH CO. v. LOUIS VILLE & N. R. CO. 

(District Court, N. D. Georgia. December 30, 1015.) 

No. 67. 

1. Courts ©=3274 — United States Courts — District in Wiiicii Suit Siiould 

BE Bhought. 

Under .Tudicial Code (Act Mardi 3. 1911, c. 231) § 57, 36 Stat. 1102 
(Couip. St. 1913, § 1039), relative to orderins absent défendants to appear 
and plead lu snits to enforce nny légal or eciuitable lien upon or claini to 
reai or personal property witliiu the district wliere tlie suit is brou^bt, a 
suit by a New York telegraph corporation to enjoin a Kentnclvy railroad 
corporation from removing or interferinf; witli the telegraph conipany's 
Unes on tbe risht of way witbiu tbe Northern District of Georgia was 
maintaiuable in that district, as it involved a claim to an eascment in 
land or right to occupy laiid. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 814; Dec. Dig. 
<S==>274.] 

2. Courts <®=3270 — United States Courts — Waiver of Objections to Action 

IN Wrong District. 

In un action in the Northern district of Georgia by a New York corpora- 
tion agaiust a Kentucl;y corporation, deteiubmt waived its right to object 
that tiio suit was uot brought in tlie proper district by appearing and 
filiug a motion to dismiss the case on the merits. 

|Ed. Note. — For other cases, see Courts, Cent. Dig. § 815; Dec. Dig. 
©=276.] 

3. Telegrapiis and Téléphones «Ss^II^Use of Railroad Rigiits of \Yay — 

Construction of Contkacts. 

The A. Railroad Co., owniug telegraph Unes on its right of way, coii- 
veyed sucli Unes to the W. Telegrajjh Co., and entered into a working 
agreement with it respecting the use and maintenance of sucli Unes. The 
A. Co. subsequentiy couveyed ail of its property to the L. Railroad Co. 
Soiue tinie prier thereto a contract had been niade between the L. Co. 
and the W. Co. whereby the L. Co., so far as it legally miglit, granted 
and agreed to assure to the telegraph company an exclusive right of way 
on and along tlie IHie, lands, and bridges of ail roads then or thereafter 
owned, leased, controlled, or operated by it, for tlie construction and use 
of sucli lines of pôles and wires as the telegraph conii)any luiglit re- 
quire. Tlie contract stated that it was intended to cover and embrace ail 
railroad Unes then owned, leased, controlled, or operated by the L. Co., 
and also any branches thereafter coiistructed or any other railroads that 
luight be acquired by it. iJelê, tliat the A. Co.'s road, havliig been acquir- 
ed by the L. Co. during the existence the agreement, was embraced within 
the contract, and the contract was operative with respect thereto. 

[Ed. Note.— For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 7 ; Dec. Dig. <S=>11.] 

4. Telbgbapiis and Téléphones <S=»11 — Use of Railroad Rigiits or Way — 

Construction of Contracts. 

A contract between a railroad company and a telegraph company pro- 
vided that the railroad company, so far as it legally might, tliereby grant- 
ed and agreed to assure to the telegraph company au exclusive right of 
way on and along the railroad's Unes for the construction and use of such 
Unes of pôles aud wires as tlie telegraph company might require, togetlier 
with the exclusive right to maintaiu offices in its dépôts for telegraph 
business. It further provided that it should supersede prior agreements 
between the parties, and should continue in force for 25 years, and 
thereafter until the explication of one year after written notice had been 
glven by one party to the other of a désire or intention to terminate it. 

©i^For other cases see same topic & KEY-NUMBER in ail Koy-Numbered Digests & Indexes 
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Eeld, that the agreement gave the telegraph Company no Irrévocable or 
perpétuai right in and upon the railroad rlght oî way, but simply tbe 
right to use and occupy sueb right of way until the expiration of the 
contract, and after the expiration of the 25 years either party had a 
right to terminate the contract by givlng notice. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 7 ; Dec. Dig. (S=j11.] 
5, Eminent Domain ®=o1GG' — Jubisdiction — Coubts or Bquitt. 

Where a railroad company had notified a telegraph company to remove 
Its Unes from the railroad right of way and vacate the right of way after 
the expiration of a contract between the companies authorizing the tele- 
graph coDipauy to use and occupy the right of way, a court of equity had 
no Power to condemn the property and fix the amount of compensation to 
be paid to the railroad company by the telegraph company. 

[Ed. Note.— For other cases, see Eminent Domain, Cent. Dig. §§ 448-i50, 
456; Dec Dig. <S=>166.] 

In Equity. Suit by the Western Union Telegraph Company against 
the Louisville & Nashville Railroad Company. On motion to dismiss. 
Motion granted. 

W. L,. Clay, of Savannah, Ga., and Dorsey, Brewster, Howell &. 
Heyman, of Atlanta, Ga., for plaintiff. 

Henry L. Stone, of Ivouisville, Ky., and Tye, Peeples & Jordan, of 
Atlanta, Ga., for défendant. 

NEWMAN, District Judge. This is a bill filed by the Western Un- 
ion Telegraph Company, a citizen of the state of New York, against 
the Louisville & Nashville Railroad Company, a citizen of the state of 
Kentucky, and the case is now heard on a motion to dismiss, which 
has the same effect as a demurrer under the old practice and before 
the newr equity rules were adopted. 

[1, 2] The question of jurisdiction is raised at the threshold of this 
case, but I think that objection to the plaintiff 's proceeding is without 
merit. In the first place, I think it is a claim to an easement in land, or 
right to occupy land, whatever the plaintiff's claim may be exactly, and, 
being a claim to a right to occupy land, it is either realty or personalty 
and within this district. So it seems to me to come within the very 
terms of section 57 of the new Judicial Code, which is a codification 
of Act March 3, 1875, c. 137, 18 Stat. 472. But, even if this were not 
true, I think the défendant has waived that right by its appearance and 
filing its motion to dismiss the case on the merits. 

In Eldorado Coal & Mining Co. v. Mariotti, 215 Fed. 51, 131 C. C. 
A. 359, the Circuit Court of Appeals for the Seventh Circuit had this 
question before it, and the second headnote of the décision will be 
sufïicient to show what was held. That is as f ollows : 

"Judicial Code (Act March 3, 1911, c. 231) § 51, 36 Stat. 1101 (U. S. Comp. 
St. Supp. 1911, p. 150), provides that except as otherwise provided no civil 
suit shall be brought In any District Court against any person by any orig- 
inal process or proceeding in any other district than that whereof he is an 
Inhabitant, but where the jurisdiction is founded only on diversity of citizen- 
ship, suit shall be brought only in the district of the résidence of either the 
plaintiff or défendant Held, that where a fédéral court had jurisdiction of 
the subject-matter, défendant'» right to object on the ground that the suit 

@=fFor otber cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgesis & Indexes- 
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was brouglit In the wroiig district was one of piivilego aiid might be and was 
waived by a gênerai appearanee to demur to tlie merits." 

In Adier Goldman Commission Co. et al. v. Williams et al. (D. C.) 
211 Fed. 530, Judge Trieber, in the District Court for the Western 
District of Arkansas, held the same way, as shown by the third head- 
note to that case, wliich is as f ollows : 

"In a suit in a United States District Court between citizens of différent 
States to set aside alle^ed frauduleut conveyances, défendants waived tlieir 
objections to tiie bringing of the suit in a district in wliicli noue of tlie par- 
ties resided, by niovirig to dismiss not only on that ground, but also for in- 
sufficiency of tlie bill, silice the dlversity of citizensliip gave some Uidted 
States court jurisdiction, and the défendant by jileading to the merits in 
efCect appeared geuerally and waived ail spécial i)rivileges in respect to the 
particular court in which the action was brought." 

Both of thèse cases cite In re Moore, 209 U. S. 490, 28 Sup. Ct. 706, 
52 L. Ed. 904, 14 Ann. Cas. 1164, which is the authority mainly relied 
upon for thèse décisions. This Moore Case followed In re Wisner, 
203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264, in which it was thouglit 
a différent rule may hâve been laid down, but which the court, in the 
Moore Case, settled, the Chief Justice, who delivered the opinion in the 
Wisner Case, dissenting, and the Moore Case is now, I think, acccpted 
as final and conclusive on this question. 

I think the jurisdiction of the court in this case exists, and the ob- 
jection to the jurisdiction of the court must be overruled. 

The object of the bill and the issues presented are similar in many 
respects to those considered and disposed of in the case of W^estern 
Union Telegraph Company v. Atlanta & West Point Railroad Com- 
pany et al., 227 Fed. 465, recently by this court. An opinion was iiled 
by the court hère in that case, and a decree entered dismissing the bill. 

The controversy is as to the right of the W'estern Union Telegraph 
Company to occupy the right of way of the Eouisville & Nashville 
Railroad Company on its line from Marietta, Ga., through Bine Ridge, 
to the Tennessee state line, and on its branch line leading from Elue 
Ridge, Ga., to Murphy, N. C, from Blue Ridge, Ga., to the North Car- 
olina state line. 

The history of the railroad and the telegraph company, and their 
relation to each other, seems to be as follows : 

The Marietta & North Georgia Railroad Company was in the hands 
of the United States court for this district, and was sold in 1896, and 
the purchaser became incorporated as the Atlanta, Knoxville & North- 
ern Railway Company. Prior to February, 1898, the line of tele- 
graph had been constructed along this railroad from Marietta to Blue 
Ridge, and thence along the two branches just mentioned to the Ten- 
nessee and North Carolina state lines, respectively, so far as material 
hère ; one of the lines really extending to Knoxville, Tenn., and the 
other to Murphy, N. C. Thèse lines of telegraph became the property 
of the Atlanta, Knoxville & Northern Railway Company some time 
prior to February 9, 1898. 

In February, 1898, the Atlanta, Knoxville & Northern Railway Com- 
pany, in considération of the sum of $19,000 paid to it by the Western 
Union Telegraph Company, conveyed to the telegraph company ail of 
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the telegraph lines from Marietta to Blue Ridge, and thence along tlie 
two branches to^ the state lines referred to. On February 11, 1905, 
the Atlanta, Knoxville & Northern Railway Company conveyed ail of 
its railroad properties to the Louisville & Nashville Railroad Company. 
On June 18, 1884, a contract had been entered into between the 
Louisville & Nashville Railroad Company and the Western Union 
Telegraph Company, in which it was recited that : 

"Whereas, the opération of the telegraph company's Unes along the vari- 
ons railroads owned, controUed, or operated by the railroad company, has 
been eonducted under the provisions of an agreement between the parties 
hereto, dated May 14, 1880, which agreement pro vides that it ma y be ter- 
minated on one year's written notice after July 1, 1S85; and whereas, it is 
désirable that a new agreement should be entered into between the parties 
hereto: 

"Now, therefore, for and in considération of the covenants and agreements 
herein contained, the parties hereto umtually agrée as follows: This con- 
tract is intended to cover and shall embrace ail the railroad Unes now owned, 
leased, eontrolled, or operated by the railroad company, which are as fol- 
lows: [ïhen, sstting ont a number oC railroads then owned, leased, controUed, 
or operated, it further pro vides:] And this contract is also intended to cover, 
and it shall include, any branch or branches that may be constructed by the 
raiu'oad company or other railroad or railroads that may be ac(iuircd by it, 
either by lease or purchase, or that may be controUed or operated by it dur- 
ing the existence of this agreement, should it be lawfuUy compétent to in- 
clude it or them." 

The second paragraph of the contract provides as follows : 

"The railroad company, so far as it legally may, hereby grants and agrées 
to assure the telegraph company, the exclusive right of way on and along 
the Une, lands, and bridges of ail roads now owned, leased, controUed, or 
operated by sald raiU'oad company, or which it may hereafter own, lease, con- 
trol, or operate, for the construction and use of such lines of ])oles and wires 
or underground wires for commercial or public uses or business as tlie tele- 
graph company may require, together wàth the exclusive right to maintain 
offices in its dépôts for commercial telegraph business, and the railroad com- 
pany will not transport men or materials, for the construction or opération 
of any Une of pôles and wire or wires for other lines in compétition with 
the lines of sald telegraph company party hereto, except at and for the rail- 
road company's regular local tariff rates, nor will it furnish for such compet- 
ing Une or Unes any facilities or assistance which it may lawfuUy withhold 
nor stop its trains, nor dlstribute material therefor at other than regular sta- 
tions: Provided, always, that in protectlng and defending the exclusive grants 
conveyed by this contract the telegraph company may use and proceed in the 
corporate name of the railroad company, but shall indemnify and save harm- 
less the railroad company from any and ail damages, costs, charges, and légal 
expenses incurred tlierein or thereby." 

The contract proceeds then with a number of stipulations between 
the parties in référence to the construction and the maintenance of 
the telegraph lines and the use of the same, and a number of things 
that the telegraph company was to do and that the railroad company 
was to do, stipulating in this way on to and through the tenth paragraph 
of the agreement. The eleventh paragraph of the agreement provides : 

"It is mutually understood and agreed that the telegraph lines and wires 
covered by this contract shall form a part of the gênerai system of the tele- 
graph comi)any, and as such In the department of commercial or public tele- 
graph business shall be controUed and regulated by it, the telegraph company 
fixing and determlning ail tariffs for the transmission of messages and ail 
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connections with other liiies. The railroad company further agrées that its 
employés shall transmit ail commercial telegrapli business offered at its of- 
flees over tlie Unes of tlie telegraph company party liereto and shall account 
to the telegraph company exclusively for ail siich business and the receipts 
thereon as provided herein. No employé of the railroad company shall, while 
in its service, be employed by any other telegraph company than the telegraph 
company party liereto. The provisions of this agreement shall supersede said 
agreement hereinbefore mentioned and ail other agreements between the par- 
ties hereto or their respective predecessors in ownership or control of their 
respective propertles ; and tlie provisions of this agreement shall be and con- 
tinue in force for and during the term of tweiity-flve (25) years from and after 
the flrst (Ist) day of July, 18S4, and thereafter until the expiration of one 
year after written notice shall hâve been given by one of the parties liereto 
to tlie other of a désire or intention to terininate the same, and in case of 
any disagreement concerning the true Intent and meaning of any of said pro- 
visions the subjeet of such différence shall be referred to three arbitrators, 
one to be chosen by each party hereto, and the tliird by the two others chos- 
en and the décision of such arbitrators, or a majority thereof. shall be final 
and eonclusive: Provided, that, should the lease or control of any railroad 
now held by the railroad company terminate before tlie expiration of the 
twenty-five years hereinliefore specified, this contract shall not cover such 
railroad after the termination of such lease or control, unless the same should 
be renewed wlthin the said terni of twenty-flve years, or unless the ovi'ner or 
lessee of such railroad shall ratify this agreement, and should the railroad 
company cease from any cause to own any railroad or branch herein men- 
tioned, this contract shall continue to apply to such railroad or branch if the 
telegraph company shall so elect, the railroad company agreeing that, in case 
it shall part with the ownership or control of any railroad it will require 
the purchaser or lessee thereof to accept the obligations and benefits of this 
agreement, if the telegraph company sliall elect to continue to apply this 
agreement to such road: Provided, however, and it is hereby expressly stip- 
ulated and agreed that if any of the provisions of this agreement shall be 
found unusually burdensome or oppressive to eitlier party, such party after 
liaving given ninety (00) days' written notice to the other may propose such 
ameudinents or changes to this agreement as it may deem just and équitable 
and consistent with the gênerai ténor of this agreement. In case the parties 
liereto sliall not be able to agrée upon such proposed ameiidments or changes, 
the same shall be referred to and settled by arbitrators in the manner here- 
inbefore provided, it beiiig understood and agreed that the powers of such ar- 
bitrators shall not extend to makiiig either wholly or substantially a new con- 
tract, but simply to the relief of eitlier party from any provisions complained- 
of, wliicli expérience luider the agreement sliall bave proved to be inéquitable, 
and the opération of v>'hich may not now be foresecn by the parties hereto. 
The décision of such arbitrators shall be binding upon the parties liereto and 
shall thereafter stand as a part of this agreement without further act of the 
parties, unless modilied or amended by some future décision of arbitrators 
as herein provided." 

This contract appears to hâve been properly executed by the parties 
and to hâve gone into effect. There had been an agreement between 
the Western Union Telegraph Company and the Atlanta, Knoxville & 
Northern Railroad Company, dated February 16, 1898, in which it 
was recited that : 

"Whereas, the telegrapli company lias, by conveyance of even date here- 
witli, purchased the telegraph Unes along the railwa.y company's road from 
Knoxville, Tenn., to Jlarietta, Ga., and from Blue Eidge, Ga., to Murpliy, 
N. C, said purchase having been made on condition that a working agreement 
be entered into between the parties hereto covering said railroads and said 
telegraph Unes, and any extensions or branches of said railroads, and any 
railroads hereafter owned, leased, or controlled by the rallway company party 
hereto." 
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And it then provides for various things to be donc by the parties to 
the contract, none of which seems to me to be material in determining 
the questions now before the court. 

The important questions are, first, when the Louisville Si Nashville 
Railroad Company acquired this property, did the contract thereto- 
fore made between it and the Western Union Telegraph Company 
become operative as to thèse properties and the telegraph hnes thereon ? 
and, second, if it did, what is the meaning of the contract between 
the parties? 

[3] It is perfectly clear to me that the contract between thèse par- 
ties was intended to cover lines then owned, leased, or operated by 
the Louisville & Nashville Railroad Company on which the telegraph 
Company then had lines, and any lines of railroad which should there- 
after be acquired by the railroad company. The language of the 
contract is too plain to be misunderstood. It is this : 

"This contract is intended to cover and shall embrace ail the railroad lines 
now owned, leased, controlled, or operated by the railroad company. [Then 
naniing a number of lines and proceeding:] This contract is also intended 
to cover, and It shall include, any branch or branches that may be construct- 
ed by the railroad company or other railroad or railroads that may be ac- 
quired by it, either by lease or purchase, or that may be controlled or oper- 
ated by it during the existence of this agreement, should it be lawfully com- 
pétent to include it or them." 

It seems to me entirely clear that this contract, at the time it was 
made, was deemed for the mutual benefit of the parties. It was in- 
tended by the railroad company to give to the telegraph company the 
right to construct and operate its lines and System along and upon its 
right of way as to ail of the railroads it then owned, controlled, or 
operated, under lease or otherwise, or that it should thereafter own, 
control, or operate, during the existence of this agreement, and the 
telegraph company agreed, as to any lines of telegraph it might hâve 
then or might thereafter hâve on any such railroads, that they should 
be subject to and come within this contract. 

The railroad line now in controversy is certainly a railroad that 
was acquired by the Louisville & Nashville Railroad Company, by 
purchase, during the existence of the agreement, and, if so, it is clear- 
ly embraced within the contract, and the telegraph company agreed 
that it should be by accepting, agreeing to, and legally executing the 
contract. 

[4] What was granted by the railroad company to the telegraph 
company under this contract is as follows: 

"The railroad company, so far as it legally may, hereby grants and agrées 
to assure the telegraph company, the exclusive right of way on and along 
the Unes, lands, and bridges of ail roads now owned, leased, controlled, or 
operated by said railroad company, or which it may hereafter own, lease, con- 
trol, or operate, for the construction and use of such Unes of pôles and wires 
or underground wires for commercial or public uses or business as the tele- 
graph company may require, together with the exclusive right to maintain 
oftices in its dépôts for commercial telegraph business." 

This right, whatever it may be, was to exist for 25 years from and 
after the Ist day of July, 1884, and thereafter until the expiration of 
one year after written notice was given by one of the parties to the 
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other of its désire to terminate the same. The 25 years expired on 
the Ist day of July, 1909. After that either party had a right to give 
to the other written notice, and the party to whom the notice was 
given vvould hâve one year in which to malîe other arrangements. 

In 1905, according to the allégations of the bill, the telegraph Com- 
pany constructed a line of telegraph on or along' the right of way of 
defendant's railroad from Junta, in Bartovv county, northvvardly 
through the counties of Bartow, Gordon, and Murray, to the northern 
boundary line of Georgia, and thence northwardly to Knoxville, Tenn., 
and since said construction of said line it has been continuously main- 
tained and operated, and the telegraph Company has been in possession 
and control of it. As to this new, line, which was along a pièce of 
railroad then being built by the railroad company, the plaintiiï claims 
a perpétuai, irrévocable, assignable easement or right to construct, 
maintain, and operate the same upon or along said railroad and right 
of way of défendant, and the daim is that the plaintiff has contin- 
uously, from the time of building said telegraph line until the time 
of the filing of this bill, been, and still is, in possession of said line 
and of said easements, rights, and franchises. 

There is an additional telegraph line, according to the bill, from 
Cartersville, Ga., to Junta, Ga., a distance of P/io miles, which is 
along the right of way of the Western & Atlantic Railroad. This 
telegraph line, built in 1905, was during the existence of the contract 
between the plaintiff and défendant, and cornes within, and is subject 
to and controUed by, that contract. Therefore what has been said 
with référence to the main line clearly applies to this line, because it 
is umquestionably within the terms of the contract. 

The bill allèges that : 

"On or aliout Angust 5, 1012, défendant notifled your orator tliat on and 
after August 17, 1012, the use auil occupation of its railroad rights of way or 
auy part thereof, iucluding its said right of way iii Georgia, and its stations, 
buildings, and offices, iucluding those in Georgia, by your orator as and for a 
telegraph line, would be without its permission and agaiust its will and cou- 
sent, and notilied your orator to vacate defendant's railroad riglits of way, 
buildings, ottices, stations, and premises, and to commence to remove tlierefrom 
innnediately after August 17, 1012, and not later than September 1, 1012, ail of 
your orator's telegraph Unes, and ail pôles, wires, crossarms, batteries, instru- 
ments, ai>pliances, and flxtures api:)urtenant or belongiug thereto, aud to com- 
plète the removal thereof prior to Deceniber 1, 1012, and that, failing to va- 
cate defendant's right of way and premises, or in the eveut of your orator's 
failure or refusai to rer.iove therefroui your orator's pôles, crossarms, wires, 
batteries, instruments, iippliauces, and other fixtures, or any part thereof, 
prior to December 1, 1012, as demaiided, that tlieu aud iu that event défend- 
ant would take ijossessioii, appropriate, aud use ail aud slngular the said 
pôles, crossarms, wires, batteries, instruments, appliauces, aud other flxtures, 
or so much thereof as may, on or after December 1, 1012, be or remain on 
defendant's riglits of way or premises, Iucluding tliose in Georgia, and both 
use, operate, maintain, or otlierwise dispose of the same as defendant's own 
property, and refuse to longer permit your orator to remove or use tire same 
iu auy mahner or for any purpose.'' 

The plaintiiï hère claims the same rights under the act of Congress 
of July 24, 1866, that it claimed in the Atlanta & West Point Case 
above referred to. It is unnecessary for me to go over tliat again. 
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as I hâve stated my views about it fully in the opinion filed in that 
case. 

[5] The plaintiff also prays that, if it finds against the right of 
the plaintiff to continue to occupy the right of way of the raih'oad 
Company, this court wi!l find wliat would be reasonal)le compensation 
for it to pay the défendant for the purpose of obtaining an irrévoca- 
ble, assignable, and pierpetual easement or right in, upon, along, under, 
through, or over defendant's right of way and property for the ptir- 
pose of maintaining, reconstructing, repairing, and operating its tele- 
graph lines now upon and along said right of way. The prayer in this 
respect is that the court, in some proper way, condemn the property 
and fix the amount of compensation to be paid to the railroad company 
by the telegraph company. 

It bas already been determined by this court in the Atlanta & West 
Point Case that a court of equity bas no such power. The opinion ex- 
pressed then is entertained now, and the court is therefore unable to 
take any such action as is prayed in this respect. AU that it appears 
necessary to détermine hère is whether or not the property in ques- 
tion, when it came to be owned by the parties to the contract of 1884, 
came within that contract, and whether that contract must control. 

I think the contract does control, and that it only gave to the tele- 
graph company the right to remain upon the right of way of the rail- 
road company until the expiration of the contract. It does not give 
to the telegraph company any irrévocable, assignable, and perpétuai 
right in and upon the railroad company's right of way, as claimed, but 
gives it simply the right to use and occupy the right of way until the 
expiration of the contract. The railroad company clearly had the 
right to give the notice when it did in 1912, the period of time fixed 
by the contract having expired, and its right to give this notice and 
to insist upon compliance therewith must be sustained. 

The bill showing upon its face that no relief therevmder can be 
granted, and the défendant having filed a motion to dismiss, upon 
which the case is now heard, the motion to dismiss should be granted, 
and a decree may be taken to that efïect. 



In re KNOX AUTOMOBILE CO. 

(District Court, D. Massachusetts. August 18, 1915.) 
No. 19004. 

1. COEPORATIOKS ©ssSOS — OffICEKS — SALARIER — POWERS OF BOARD OF DlEEC- 
T0R8. 

M. was the treasurer of a corporation whose Imsine.ss had been very 
prosperous during tiie year ending Aiigust 1, 1910. By tlie company's 
custom, salaries were fixed by tlie dlrectors in January, but ran for one 
year from the preceding August. In Jaiuiary, 1911, M. deinanded an in- 
crease in salary from $12,000 to $25,000, and the issuance to him of stock 
In the corporation previously authorlzed, but not issued, because of ex- 
traordinary services rendered by him during the preceding year. The 
directors objected, and the matter was left in abeyance and not settled 

<@=sFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
229 F.— 16 



242 229 FEDERAL REPOETEE 

until August 2, 1911, after the expiration of tlie isalary year. At that 
time M., to vvlioni tlie company was tlien larsely indebted, took the posi- 
tion tliat tlie Company could eitlier meet liis terms or get anotlier treasurer 
and arrange for i)ayn.ieut of liis indebtednesK. Tbe eom]);uiy was in no 
position to talie tliis last alternative, and the directors, after considering 
the niatter carefully, houestly and dif-iuteresvedly deeided tUat it was 
best for the ('(juipany to comply with M.'s deniand, and it was voted to 
pay the $25,000' denianded and issue the stock in "p;u't payment for his 
sei'viees to the company during the year," ïhe corpoi'ation was not then 
Insolvent, and (iid not liecome bankrnpt for about 17 nionths thereafter. 
With the knowledge of the direetors il. continued to draw t^aiary at the 
increased rate until his deatli lu the foUowing June. The board of diree- 
tors in office in .Jauuary, 1911, did not go ont of oiilce until the foUowing 
October. IlcXd, that it was not heyond the powers of the direetors to act 
in the niatter after the expiration of the salary year, their own term of 
ofiice not having ex])ired. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1334r-1349 ; 
Dec. Uig. i©=j30S.] 

2. CoBPOKATioNs ig^SOS — Officers — Salaries — Validity of Fayment. 

As M. was acting for himself in the transaction, and the corporation was 
adequately represented by its board of direetors, the contract, after it 
had been executed by M., could not be set aside, and his estate eharged 
with the différence betweeu his original salary and the increased salary. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1334-1349 ; 
Dec. Dig. <S=a08.] 

3. Corporations ©=^316 — Officers — Dealikos with Corporations. 

While the vote referred to the stock as payment for past services, It was 
demanded and granted as tlie price of JI.'s future assistance and flnancial 
support, and was not a bonus or gift. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1401, 1402, 
1404-1406, 1408, 1409, 1412-1414 ; Dec. Dig. <S»316.J 

4. Bankruptcy i®=»339 — Corporations ©=5308 — Officers — Dealings witii 

Corporations. 

Assuming that, because of M.'s fiduciary relation to the company, he had 
no right to acquire its obligations to such an extent as to give him power 
to coerce it into meeting his demands, the contract was merely voidable, 
and not void, and continued in force until the company resciuded It and 
offered to return what it had received thereuiider, and an objection by 
creditors to tlie allowance of M.'s claini against the baukrupt estate of 
the corporation, without offsetting the value of the stock and the increase 
in salary, was not such a rcHCission; the corporation being no party to 
the proceediiigs. 

[I^!d. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 525, 526 ; 
Dec. Dig. <g=339; Corporations, Cent. Dig. §§ 1334-1349; Dec. Dig. 
<®=>30S.] 

5. Corporations <S=314 — Officers — Dealings with Corporations. 

ïhe treasurer of a corporation took up its niatured obligations for bor- 
rowed money with his Personal fuiids and turned them over to the cor- 
poration iu exchauge for its note for the aniount thereof plus a com- 
mission of 5 per cent, taken by him on the loan. The commission in ques- 
tion would hâve heen reasonable and proper if paid to a third party, and 
a similar commission had been paid to third parties on loans previously 
obtained. Eight of the nine direetors of the corporation learned of the 
transaction while the company was still operating, but neither they nor 
anybody on behalf of the company ever objected, and the company never 
rescinded the transaction, nor took any steps to do so, prior to becoming 
bankrnpt, thougli the transaction was disclosed by its boolis. Held, that 
while, as the treasurer represented both himself and the corporation in the 

0:::jFor other cases see same toplc & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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transaction, it was voidable at tlie option of ttie eompany, it was ratifiée!, 
and coukl not be set aside. 

[Ed. Note. — For otlier cases, see Corporations, Cent. Dig. §§ 1393-139S, 
1400 ; Dec. Dig. 'S^P,14.] 

G. CORPOEATIONS :g=»'n4 — Officebs — Dealings witii Cobpoeatioss. 

Oiticevs of a corporation are not precluded from loaning money to it, so 
long as they deal fairly witli it. 

!K(1. Note.— F(n- otlier cases, see Corporations, Cent. Dig. §§ 1393-1398, 
1400; Dec. Dig. ®=>314.] 

7. Baxkkuptcy (E;::^:!;!!) — Claims — Oiî.tectioxs — RiaiiT OF Creditob to Object. 

Alter tlie appointaient o£ a trustée in baukruptcy, objections to claims 

should lie niade and review proceedings, if artvisable, taken by Mm, or, if 

lie déclines to act, by creditors proceeding in îiis nanie by order of tlie 

référée, and individual creditors sboiild not be recognized in sucli matters. 

[Ed. Note. — l-'or otber cases, soe liaukruptcy, Cent. Dig. §| 525, 520; 
Dec. Dig. ©=3339.] 

In Bankruptcy. In the matter of tbe Knox Automoljile Company, 
bankrupt. On review of an order of the référée. Referee's order 
affirmed. 

See, also, 210 Fed. 569. 

Charles H. Beckwith, of Springfield, Mass., for créditer offering 
proof of debt. 

Tyler, Corneau & Eames, of Boston, Mass., for creditors objecting 
to proof. 

MORTON, District Judge. This is a pétition by the Charles C. 
Lewis Company and other creditors of the Knox Automobile Com- 
pany for review of an order made by ]\Ir. Référée Bosworth allowing 
certain claims of Sutton et al., as adniinir.trators of the estate of Al- 
fred N. Mayo, deceased, in the sum of $927,945.56. The case comes 
upon the referee's certificate, accompanicd by the exhibits and a tran- 
script of the testimony before hiin. 

The claims are based principally on eight notes, of $100,000 each, 
made by the bankrupt and held by the claimanvs. The notes were given 
for money loaned by Mr. Mayo to the bankrupt, and their validity 
is not disputed. Tlie controversy hère presented concerns certain al- 
leged offsets which, it is contended by the objecting creditors, should 
be allowed in favor of the bankrupt against the daim on the notes. 
Thèse alleged offsets arise, speaking generally, out of certain payments 
of money and property made by the bankrupt to Mayo while he was 
its treasurer. Three principal items are involved : 

(1) Payments to him as salary, or bonus, in excess, it is contended, 
of what he was entitled to receive, amounting to about $24,769. 

(2) Stock in the bankrupt eompany improperly transferred to him, 
it is alleged, amounting at par value to $5,300 preferred and $136,- 
400 common. 

(3) Commissions taken by him on loans of $800,000 from him to 
the bankrupt, aggregating $40,000. 

®=>For other cases see same topic. & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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[1, 2] Considering first the item of salary: 

The salary year of the company ran from Aiigiist Ist to August Ist. 
The salaries were, by custom of the company, generally fixed by the 
directors in January follovving the beginning of the salary year; i. e., 
the salaries from August 1, 1910, to August 1, 1911, would be fixed 
in January, 1911. Mayo became treasurer of the company in Janu- 
ary, 1909, and thereafter, while not controlling the stock, was undoubt- 
edly the dominant personality in its management. Prior to August, 
1910, his salary had been $12,C<X) per year. During the latter part 
of 1909 and the early part of 1910 large extensions of the plant had 
been made on his initiative and under his gênerai direction. At this 
period the company, which had failed and reorganized in 1907-08, 
appears to bave been very prosperous. Its book profit for the year 
ending August 1, 1910, was $337,771 ; its book surplus, $466,596. Al- 
though it had incurred a substantial indebtedness in connection with 
the extension of its plant, it began the year on August 1, 1910, in 
excellent condition. 

When the directors came to fixing salaries in January, 1911, for 
the year which had begun the preceding August and was to end Au- 
gust 1, 1911, Mayo deinanded an increase "from $12,000 to $25,000 
and the preferred and common stock now m question. This stock 
had been authorized in connection with the reorganization, but had 
never been issued. He based this demand at that time principally on 
extraordinary services rendered by him during the past year. The 
directors objected ; the matter was left in abeyance and was not finally 
settled until August 2, 1911. The year for which the salary was being 
fixed had at that time expired. It is suggested that the directors had 
thereby lost power to act in the matter. But the board of directors 
did not go out of office until the f ollowing October ; it was the same 
as in January. It was its duty to act on this matter of salary; and 
it could do so at any time during its term of office. 

At a meeting of the board held on August 2, 1911, Mr. Mayo, to 
whom the company was then indebted to a large amount, took the 
position that the company could either meet his terms or get another 
treasurer and arrange to pay his indebtedness when it matured. The 
company's business had been unsuccessful during the year ending Au- 
gust, 1911, and it was in no position to take the latter alternative. 
The directors, after considering the matter carefuUy, honestly, and dis- 
interestedly, decided that it was best for the company to comply with 
Mr. Mayo's demands, which was accordingly done. The vote as passed 
at that time is set out at length in the referee's certificate. The S25,- 
000 so voted was paid, and the stock was duly issued to Mr. Mayo. 
No vote as to salaries for the year from August, 1911, to August, 
1912, appears to hâve been passed by the directors in January, 1912 ; 
and Mayo continued to draw salary at the rate of $25,000 per year 
until his death on June 26, 1912. The diflference between $12,000 
per year and $25,000 per year from August 1, 1910, to June 26, 1912, 
constitutes the first item of ofïsets alleged. 

The objecting creditors contend that the vote of August 2d did not 
fîx the salary at $25,000, and that the $25,000 payment under it should 
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be regarded as a gift, or bonus, for past services. It is true that the 
vote itself does not expressly state that the $25,000 was voted as sal- 
ary; the langriage of the vote is, "]>art payment for his services to 
the com]5any durirg the year." Ihit Mayo had dcmanded that amount 
of salary; the direciors understood tliat they were dcahng with a 
cjuestion of salary; no other actioii ii.xing Alayo's saiary for the year 
ending August, 1911, was ever taken ; the 825,000 was uncierstood 
by ]\layo and by the directors to be voted as salary; lie continued to 
pay himself at that rate to the knowledge of the directors, without 
any objection being raised until his dcath. (Referee's Certificate, p. 
6.) The $25,000 does not seem to me to bave been a bonus for past 
services, but to hâve been salary for the year ending August 1, 1911, 
the amount of which had been left undetermined since the preceding 
January on account of the inabiUty of the directors and Mayo to agrée 
about it. 

No misrepresentation, and no fraud, unless Mayo's coercive ac* 
tion be so regarded, entcred into the agreemcnt between him and the 
company as to his salary. He stated his tcrms, and the directors, how- 
ever reluctantly, agreed to them. There is no finding that his serv- 
ices were not, under the circumstances, worth the amount demanded. 
On the contrary, the learned référée explicitly finds that "this salary 
of $25,000 a year * * * was fair and proper compensation for 
his (Mayo's) services," etc. (Certificate, p. 6.) The corporation was 
adequately represented by its board of directors, between whom and 
Mayo the agreement was finally reached. Of the nine directors, seven, 
besides Mayo, approved of the transaction. This item differs from 
the commission hereafter considered, in that Mayo was not, as treas- 
urer, representing the corporation in contracting with himself as an 
individual. The corporation was not at that time insolvent; and the 
bankruptcy pétition was not filed for about 17 months thereafter. 

It is difficult to see upon what grounds the plaintiffs, who appear 
hère only as creditors of the Knox Company, who hâve proved claims 
in the bankruptcy proceedings, hâve any standing to object to the 
transaction, which, it seems to me, could properly be assailed, if at 
ail, only in proceedings between the corporation and Mayo. The re- 
spondents bave not raised this point, however, and assuming, as the 
parties do, that the objecting creditors bave such standing, it does not 
seem to me that the learned referee's findings on this matter were 
erroneous, nor that, after the contract has been executed by Mayo, 
this court ought to attempt to set it aside, and to charge his estate 
with the différence between his original salary of $12,000 and the in- 
creased salary of $25,000. 

[3] As to the stock : In connection with his demand for an increase 
of salary, Mayo also demanded that the corporation should turn over 
to him the common and preferred stock above referred to. The di- 
rectors were at first opposed to granting this demand. The stock pay- 
ment and the increase of salary were considered together, and formed 
in eft'ect a single transaction. As upon the salary question, so in this 
matter, Mayo did not undertake to represent the corporation. That was 
donc by the board of directors, who, as above stated, acted honestly, 
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faithfuUy, and disinterestedly for it. It is clear that they, and proba- 
bly the corporation itself, against objection, did not hâve power to 
give this stock to Mayo as a bonus or gii't for past services. It does 
not seem to me that any such motive really influenced tlieir action. 
Mayo took the same position as to this stock that he did as to the sal- 
ary, viz., that tlie company could eitlier coniply with bis ternis or he 
would sever his connection with it and expect its obligations to him, 
and perhaps its notes which he had placed, to be paid when they ma- 
lurecl in the foUowing November. In other words, while he said that 
he was entitled to tlie stock for what he had donc, and the vote refefs 
to it as payment for past services, it was in reality deraanded by him 
as the price of his future assistance and financial support to the com- 
pany, and was transferred to him in order to obtain them, and not as 
a bonus or gift. It is not alleged that the directors acted fraudulently, 
and there is no suggestion in the évidence that they did so, nor is there 
any finding that the bargain was an imprudent one for the company. 
The transfer of the stock was effected at or about the time when the 
$25.000 was fixed and paid as salary. The company was not then in- 
solvent, and did not fail for many months thereafter. 

[4] It was suggested by counsel for the objecting creditors that 
Mayo, holding a fiduciary relation to the company, had no right to ac- 
quire its obligations to such an extent as gave him a coercive power, 
that his whole conduct with relation to the salary and stock vv'as there- 
fore fraudulent, that the directors acted under imjustifiable coercion, 
and that the corporation was not bound by their assent. It does not 
appear that Mayo acquired the notes and obligations of the company 
with any such purpose. The company did receive his assistance and 
financial support, so that he carried out his part of the bargain. He 
could not bave been compelled to f urnish such assistance and support, 
except upon terms acceptable to him. Even if this objection be sound, 
the resuit would be that the contract was voidable, not void, and con- 
tinued in force until the company rescinded it and offered to return 
what it had received thereunder, Warren v. Para Rubber Co., 166 
Mass. 97, at page 101, 44 N. E. 112; Parker v. Nickerson, 137 Mass. 
-18^, at page 497. This objection is not such a rescission ; the company 
is not a party to thèse proceedings. The questions arising on a re- 
scission cannot be settled hère. I therefore conclude that no offset is 
; hargeable against the Mayo claim upon the stock transaction. 

I&l As to the commissions: In November, 1911, the Knox Com- 
ijany had matured obligations for borrowed money amounting to $753,- 
000. some of which were held by Mayo personally, but a large amount 
iif vidiicli were hcld by banks. Mayo took up thèse obligations with 
his Personal funds. He turned over to the Knox Company $753,000 
face value of its notes, and $7,000 in cash, a total of $760,000; and 
he took f rom it in return its notes for $800,000, which forms the basis 
of the claim by his estate. Thèse notes are drawn with interest to 
follow. The déduction of $40,000 made by Mayo was not for inter- 
est. but for a commission of 5 per cent, taken by him on the loan. In 
îliis transaction, unlike the two preceding ones, nobody except Mayo 
seenis to bave acted for the company. He was, therefore, as treas- 
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urer of the company, dealing with himself as an individual. The same 
difficulty as to the right of thèse creditors to object and to take review 
proceedings exists in this instance as in the two preceding ones ; but I 
pass it by, so far as possible, and consider the question, as it was pre- 
sented by both parties, on the merits. This transaction was unques- 
tionably voidable at the option of the company. Cases infra. Eight 
of the nine directors seem to hâve learned of it while the company was 
still operating ; and neither they nor anybody on behalf of the company 
ever objected to what Mayo had donc. The company never rescinded 
the transaction, nor took any steps to do so. The notes were duly en- 
tered on the books, and the whole transaction was there chsclosed. 
The évidence well supports the referee's fînding of ratification by the 
directors. 

[6J The amount charged by Mayo as commission was the same per 
cent, that as treasurer of the company he had paid to certain banks in 
1910 on the loans from them which he subsequently took up. The réf- 
érée bas found that the commission was not excessive and "would 
bave been reasonable and proper" if paid by Mayo to a third party. 
The objecting creditors do not contend that the commission was per 
se excessive, or would hâve been improper if agreed to by Mayo as 
treasurer in a contract between the company and soraebody else. They 
urge that Mayo himself had no right to make any profit on a transac- 
tion vi'ith the company. In this contention, as the cases cited below 
show, they overstate the law. If the company chose to rescind the 
contract it could do so ; but it would still hâve to pay Mayo \vhat was 
fair and reasonable for making the loan. The notes were not paid 
when they became due in the fall of 1912. The trustée stated at the 
hearing on thèse matters that the estate would pay in the neighbor- 
hood of 25 per cent. If so, Mayo not only made no profit out of his 
dealings with the company, but his estate stands to lose more than 
$500,000 by reason thereof. Officers of a corporation are not pre- 
cluded from loaning monev to it, so long as they deal fairly with it. 
Wyman v. Bowman, 127 Fed. 257, 277, 62 C. C. A. 189 (C. C. A. 8th 
Cir.) ; Union Pacific R. R. y. Crédit Mobilier, 135 Mass. 367, 377. The 
other directors evidently did not then think that in making the loan, 
and charging the commission in question thereon, Mayo dealt unf airly 
by the company, and the resuit certainly does not indicate that he did 
so. It not appearing that the contract lias been rescinded by the com- 
pany, or that it was per se f raudulent, it foUows that no offset from the 
claim is allowable in respect of said commissions. 

[7] At the time when thèse objections to the Mayo claim were 
heard, a trustée had been appointed. Therefore he represented the 
estate. Objections to claims should bave been made, and review pro- 
ceedings, if advisable, hâve been taken by him, or, in case he declined 
to act, by creditors proceeding in his name by order of the référée. 
The practice followed of recognizing individual creditors in such mat- 
ters, after the appointment and qualification of the trustée, is improper 
and objectionable, for the reasons stated in Re Lewensohn, 121 Fed. 
538, 57 C. C. A. 600 (C. C. A. 2d Circuit), where the point was care- 
fully considered and decided. As the point was not suggested by the 
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respondents, and as the case was prepared at considérable length, I 
hâve considered it, as far as possible, on its merits. 
The order of the référée is affirmed. 



ILLINOIS CENT. R. CO. v. MISSISSIITI RAILROAD COMMISSION et aL 

ÏAZOO & M. V. R. CO. V. SAME. 

(District Court, S. D. Mississippi. Ayril 14, 1914.) 

1. Taxation ®::^49S — Assessmest — l'owEit of Cotims to Restrain. 

A court of eiiuity 1ms power to enjoiu tlic taxiug authorities of a stnto 
from systeuiaticiUly and iuteutionally overvaluin^" tlie property of oiie 
elass of propcity owners as conipareU witli tliat of auotlier elass, tliougli 
tlie diserimiuation Is due to tlie fact tliat tlie property of tlie latter is 
undcrvalued, and altliougii tlie valuation of tlie two classes is by différent 
taxing boards, and both niade under a constitutional provision requirlug 
ail iiroperty to bc assessed at its true value ; but wliere tlie state autliorl- 
ties act in good faitli, with tlie intention of niaking the assessment on tbe 
same basis as tliat applied to otlier classes of property, tbeir action is 
iiot subject to collatéral review by tlie courts for an error of judgnieiit. 

[Ed. Note. — For otlier cases, see Taxation, Cent. Dig. |§ 913-919 ; Dec. 
Dig. <S=498.] 

2. CoMMEiiCE <®=5C9 — Taxation ®=547 — Peivileoe Taxes on Raileoad Com- 

PANIES. 

Tlie privilège tax Imposed on railroad compaiiies by Aet IJiiss. Mardi 
16, 1912 (Acts 1912, c. 102), is not invalid, as an additional property tax, 
because tlie amouut is deteriuined by the mileage of tlie road witliin the 
State and its gross eariiiiigs, in accordance with which the roads are 
classified for the purpose of (ixiiig the rate, but, inasinuch as it prohibits 
under penalty and withoiit exception the opération of a railroad in the 
State for any purpose wlthout flrst paying the tax and obtalning a license, 
it is uuconstitutioual aud void, as iiuposing a tax on Interstate commerce 
and on the doing of governinent business. 

[Ed. Note.— i'or other cases, see Commerce, Cent. Dig. §§ 100, 113-119 : 
Dec. Dig. <S=3(i9; Taxation, Cent. Dig. §§ 104-114; Dec. Dig. <S=j47.] 

In Equity. Suits by the Illinois Central Railroad Company and by 
the Yazoo & Mississippi Valley Railroad Company against the Mis- 
sissippi Railroad Commission and others. On motion for preliminary 
injunction. Denied in part, and granted in part. 

Mayes & Mayes, of Jackson, Miss., Charles N. Ctirch and H. D. 
Minor, both of Memphis, Tenn., and R. V. Fletcher and Blewett Lee, 
both of Chicago, 111., for complainants. 

Geo. H. Ethridge, Asst. Atty. Gen., of Mississippi, for défendants. 

Before SHEEBY, Circuit Judge, and NIEES and GRUBB, Dis- 
trict Judges. 

GRUBB, District Judge. The applications of the two plaintiffs were 
submitted together for décision, and the questions presented by each 
are identical. In each instance, an injunction is sought by the plain- 
tiff railroad company against the Mississippi Railroad Commission 

(S==>For other cases see same toi'ic & KEY-NUMBBR in ail Key-Numbered DIgests £ Indexes 
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and its three members to prevent them, as the state board for the as- 
sessment of railroad property and privilèges for taxation: (1) From 
certifying to the county tax officiais the valuation of the property of 
the plaintiffs, as arrived at by the Commission, upon the groimd that 
the plaintiffs property had been intentionally overvalued, as compared 
with the taxable property of other owners ; and (2) from certifying 
to the auditor of public accounts and the chancery clerks of the coun- 
ties through which plaintiff's roads run their findings as to the classi- 
fication of the plaintiffs as a step in the collection of the privilège tax 
imposed upon railroad companies by chapter 102 of the Acts of Mis- 
sissippi of 1912, approved March 16, 1912. 

[1] 1. With référence to the ad valorem property tax, we think 
the authorities establish the right of a court of equity to enjoin the 
taxing authorities of a state from systematically and intentionally 
overvaluing the property of one class of property owners as compared 
with that of another class, though the discrimination is due to the 
fact that the property of the latter is itself undervalucd, and although 
the valuation of the two classes is by différent taxing boards, and 
that this principle prevails, even though the Constitution of the state 
requires ail property to be assessed at its true value, as wcU as to be 
assessed at its uniform value. This principle is sustained by the cases 
of Taylor v. L. & N. R. R. Co., 88 Fcd. 350, 31 C. C. A. 537, and 
Central R. R. Co. v. Jersey City (D. C.) 199 "Fed. 237. Equality and 
uniformity are the essentials of true value in matters of taxation, and 
a System of va'.uation of ])roperty owned by one class, the effcct of 
which is to produce inequalily and discrimination with référence to 
similar property owned by other classes, does not tend to arrive at 
true values, though it may ascertain actual values as tO' one class. 
The problcm of taxation bcing to distribute the burden of raising the 
amount of revenue reciuircd for governmental purposes eqnitably 
am.ong ail taxpayers, the proportion of value to rate is immaterial to 
the taxpayer, since the product of the two factors must always be the 
same, whatever their relative proportions in the case of eacli taxpayer, 
to produce the required aggregate. If the rate decreases, the value 
must proportionately increase, and vice versa ; otherwise, the total tax 
would not remain constant. The thing of importance to the taxpayer 
is that he pay the same rate as ail other taxpayers, and that his prop- 
erty be valued on the same basis as other taxpayers, so that of the 
aggregate burden exacted from ail owners he will pay only his pro- 
portionate and just share. For this reason uniformity and equality 
in the valuation of ail property of the same class is a greater consid- 
ération in assessing property for taxation than is the ascertainment 
of the absolute and true value of the property assessed. 

If the proceedings before the Railroad Commission of Mississippi, 
and the évidence introduced upon the hearing of thèse applications, hacl 
shown an intcntional and systematic overvaluation of the plaintiffs 
property, as compared with that of individual taxpayers throughout 
the counties of the state, the application would be entitled to favorable 
considération. However, the record of the proceedings had before the 
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Railroad Commission, introduced in évidence upon the liearing, is con- 
vincing that there was no intentional overvaluation of the plaintiffs' 
property, as compared with the property of other owners throughout 
the state. It shows an attempt in good faith upon the part of the Com- 
mission to assess the plaintiffs' property vipon the same basis of value 
as was used in the assessment of other property in the varions coun- 
ties of the state. In the course of thèse proceedings the président of 
the Commission said : 

"Then, in pursuance to that Une of argument — in statiug thèse thin.ss, I 
refer to myself, because I haven't had a chance to consult my colleajîues, luit 
it seems to me that the only thing for you to do is to come before thiw 
Commission with an oyen liand, and give us as neavly as you can tlie true 
value of your property, and leave it to us then to décide what we shall inal^e, 
what réduction we sliall nialve from the true value, so as to haruionize with 
the other property of the state." 

In reply to this statement of the président of the Commission, one 
of the attorneys for the plaintiffs said : 

"Now, Doctor, riglit hère, I want to take you up on that proposition. I say 
i am perfeetly williiig to accept that Ivind of a trade. New, we hâve tried to 
show by thèse ligures wliat the true value of tlui proi)erty is ; now, 1 am 
perfeetly wlliing to rislv it to this board, wliich I know is well qualiliesl to 
judge what the other projierty is assessed, talve the state over, talie Mr. Wll- 
son's district, and Mr. Edwards' district, and your district, what is the fair 
Value and roU value, and then take the statement that we make as to tlie fair 
value, whlcb we ask you to believe uutil you bave soiuething to tlie cou- 
trary." 

Thèse statements show that the Railroad Commission, at least, im- 
dertook to assess the plaintiiïs' property on the same basis of vaiua- 
tion as prevailed throughout the state, as to that of other taxpayers, 
and this with the assent of counsel for the plaintiffs. In addition, the 
évidence of two of the commissioners upon this hearing was to the 
effect that their ptirpose and endeavor in making the assessment was 
to value the plaintiffs' property upon the same basis of valuation as 
was adopted by the local assessors for ail other property in the varions 
counties of the state. They testify that the third commissioner adopted 
the same method. One of the commissioners dift'ered from the re- 
maining two in the results arrived at, but only because his judgment 
as to the proportion between actual and assessed value in relation to 
other property dift'ered from that of his fellow commissioners. The 
endeavor o-f ail the commissioners seems to hâve been to arrive at 
the proper percentage to its actual value that other property was re- 
turned for taxation throughout the state, and to adopt the percentage 
so ascertained by them as the basis for reducing the actual value of 
the plaintiffs' property to its taxable value. There was, therefore, no 
intentional overvaluation of plaintiffs' property. If overvalued at ail, 
it was because of the erroneous judgment of a majority of the Com- 
mission, and this would be an error not subject to correction collater- 
ally by us. The truth seems to be that ail the commissioners were en- 
deavoring to assess the plaintiffs' property at the same proportion of 
its true value as was ail other property throughout the state. The 
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commissioners differed as to the extent that other property in the 
State was undervalvied ; each being governed somewhat by the variant 
practices in this respect in the part of the state comprising his district, 
and so differed as to the extent the plaintiffs' property should be re- 
duced from its actual value. The record shows that there was no 
uniformity in this respect in the counties of the state. In some coun- 
ties property was returned at 75 per cent, of its actual value, and in 
some as low as 20 per cent, of that value. There was, therefore, room 
for honest différence of opinion amongst the commissioners. We see 
no reason for attributing their conclusion to intentional overvalua- 
tion. If there was overvaluation at ail, it would seem from the record 
that it should be attributed to an error of judgment, whic'- we hâve 
no power to correct. Coulter v. L. & N. R. R. Co., 196 U. S. 599, 
25 Sup. Ct. 342, 49 L. Ed. 615. 

It is true that the Railroad Commission refused to consider the con- 
sidération of the 25 last transfers tabulated from 68 counties of state 
as évidence tending to show the percentage of value adopted in those 
counties for taxable values. The admissibility of such évidence is 
at least doubtful. Coulter v. L. & N. R. R. Co,, 196 U. S. 609, 610, 
25 Sup. Ct. 342, 49 L. Ed. 615. In any event the rejection of this 
évidence by the Commission vi'ould be error merely, and would not 
be ground for coUaterally assailing the order of assessment. It is 
clear from the record that the Commission did undertake to arrive at 
the proper resuit through other évidence, and through the commis- 
sioners' knowledge of assessments in the différent counties of their 
respective districts, and did not rejcct the principle of undervaluing 
railroad properties, so as tO' equalize true value to the customary as- 
sessed value of other property, but, on the contrary, adopted this prin- 
ciple, in good f aith, as the correct one, however erroneously they may 
hâve applied it. 

For thèse reasons, we think this case is ruled by the case of Coulter 
V. E. & N. R. R. Co., 196 U. S- 599, 25 Sup. Ct. 342, 49 L. Ed. 615, 
and that no injunction against the certification of the ad valorem tax 
should be granted. If there was a probability of a différent conclu- 
sion being reached upon final hearing, we might be inclined to préserve 
the status until then, in spite of our présent conclusion ; but the merits 
of the plaintiffs' case hâve been fuUy presented upon this hearing, 
through the affidavits, oral évidence of the commissioners, and the 
record of the proceedings before the Commission, and it is not likely 
to be, in any material respect, changed upon the final hearing. 

[2] 2. The plaintiffs also seek injunction to restrain the Railroad 
Commission from certifying the classification of the plaintiffs' rail- 
roads for the purpose of the collection of the privilège tax, enjoined 
upon them by chapter 102, Acts 1912. The plaintiffs contend that 
this privilège tax is in conflict with article 1, section 8, of the fédéral 
Constitution, as being a régulation of Interstate commerce and with 
the Fourteenth Article of Amendments, in that it deprives the plain- 
tiffs of their property without due process of law and in déniai of 
equal protection of the law. 
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As much of chapter 102 as is germane to this inquiry is set out in. 
the margin.^ It is an amendment of section 3856 of chapter 114 of 
the Mississippi Code of 1906. Section 1 of the act provides for the- 
classification of railroad companies, for the purpose of levying priv-- 
ilege taxes, into live classes, and levies privilège taxes, at varyingi 
amounts per mile, according to class, upon ail railroad companies op- 
erating in the state. Section 2 provides that the Railroad Commission 
shall annually, and before the first Monday of August, classify the, 
varions railroads according to their charter and tlieir gross earnings, 
and that the privilège taxes shall be paid before the Ist day of Decem- 
ber, and that the findings of the Commission shall be certified to the 
auditor of public accounts and the chancery clerks of the counties 
through which each road runs, and that any person, natural or artifi- 
cial, who shall exercise any of the privilèges taxed, without iirst pay- 
ing the tax or procuring the tax or license, as required by law, shall 
be subjected to the pains and penalties imposed by section 3894 of the 
Code of 1906, and to such other pains and penalties as may be other- 
wise provided by law. Section 3 provides that the act shall take effect 
and be in force from and after its passage. Section 3894 of the Code 
of 1906 provides that any person or corporate body who shall exercise 

1 Section 1. Bc it enaetcâ hy the Législature of the state of Mississippi, 
thiit section 385() of cluipter 114, of the Code of 190C, levying prlvile;.;e taxes ou 
railroads be, and the sanie Is hereby, aniended so that for the purpose of 
levying a privilp!.;e tax on railroads such railroads are dlvided into five classes, 
tirst, second, third, narrow gauge and levée district, and privilège taxes are 
levied on tliem as follows: 

On each railroad of the flrst class, per mile (niileage wlthin the 
levée district or districts on which levée taxes are paid, except- 

od) .f 45.00 

On ench railroad of the second class, per mile (milcage wlthin the 

levce district or districts on which levée taxes are paid, excepted) 25.00 
On each railroad of tlie third class, per mile (mileage wlthin Ihe 

levce dlstri<-t or districts on wliich levée taxes are paJd, excei)ted) 10.00 
On each narrow gange railroad, per mile (mileage wlthin the levce 

district or districts on which levée taxes are paid, excepted). ... 2.50 
On tliat part of each levée district railroad of tlie IJrst class, with 
the levée district or districts, on which levée taxes are paid, per 

mile 20.00 

On Ihat part of each railroad of the second class, witliln tlie levée 

district or districts, on wliich levée taxes are paid, per mile 15.00 

On that part of each railroad of the third class withiii tlie levée dis- 
trict or districts, on wliich levée taxes are paid, per mile 7.50 

On that part of each narrow gauge railroad witliin the lovée dis- 
trict or districts, on wliich leA'ee taxes are paid per mile 2.50 

Sec. 2. Tlie Railroad Commission sliall, aiiiinally, on or liefore the first 
Monday in August, classify the several railroads according to tlieir charter, 
and the gross earniirgs of each, and the iirivilege taxes thereoii shall be paid 
on or before the first day of Deceinber, aud the findings of the said Railroad 
Commission shall be certified to the auditor of pulilic accounts and the 
chancery clerk of tlie county tlirough wliicli each road or roads ruu; and 
any person or persons, natural or artiflcial, who shall exercise any of the 
Iirlvileges taxed hereln, without first paying the tax aud procuring the tax- 
er license, as required by law, shall be subjected to the pains and ijenaUies 
Imposed hy section ;!,S!I4 of tliei C'ode of ]!)'J(i, and to such other pains aud 
Ijenaities as may be othcrwise i)rovidcd by law. 

Sec. 3. That this act take efïect aud be in force froiu and after its passage.. 
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any of the privilèges taxed by law in this state without first paying the 
tax and procuring the license, as required, shall on conviction be fined 
not less than an amount ecjual to five times the tax imposed on such 
privilèges, or shall be imprisoned in the county jail not more than six 
months, or both by such fine and imprisonment. 

The plaintifïs contend that the privilège tax is in conflict with the 
Constitution of the United States upon five différent grounds. We 
find it necessary tO' consider the first and fif th only. The other grounds 
are based on the f act that the amount of tax is measured by the mileage 
of the taxed road, and that the rate is dépendent upon its gross earn- 
ings. We think, however, that thèse are mère methods of measuring 
the amount of the tax, and do not constitute a direct tax on the gross 
earnings or business of the plaintiffs. Nor do we think the fact that 
the franchises of the plaintiffs are taxed also as property justifies the 
interposition of the court, upon the ground that the plaintiffs are sub- 
jected thereby to a double burden of taxation. 

The first ground is based upon the argument that the act imposing 
the tax does not differentiate between intrastate and interstate com- 
merce, but taxes the doing of both indiscriminately. The fifth ground 
is based upon the argument that the taxes imposed by the statute are 
ievied in part upon the business in transportation of the mails, troops, 
munitions of war, and other property of the United States ; that the 
plaintiffs, by virtue of section 3694 of the Revised Statutes of the 
United States (Comp. St. 1913, § 6810), are constituted post roads ; 
and that in the handling of governmental business they are agencies of 
the United States, and nontaxable for that reason. 

The privilège taxed by the act is the business of operating a rail- 
road. Any person or corporation who exercises this privilège, with- 
out first paying the tax and procuring the license, is subjected to the 
prescribed penalties. There is no restriction as to the character of 
business taxed to be deduced f rom the language of the act. The opéra- 
tion of a railroad by any one and for any purpose is inhibited imtil 
the tax is paid and the license secured. Any one who exercises the 
privilège of operating a railroad for any purpose, without first pay- 
ing the tax and procuring the license, is liable to the penalties pre- 
scribed. The language of the act is inclusive enough to prohibit the 
opération of a railroad engaged in exclusively interstate commerce. 
The Suprême Court of Mississippi bas not as yet construed the act, 
so as to make its provisions inapplicable to interstate commerce or 
government business. If its language contained sufficient ambiguity to 
admit of such a construction, in order that the act might prevail, rather 
than be destroyed, it should be so construed. The language of the' 
act, however, is gênerai in its terms, contains no exceptions, and is not 
ambiguous. This being true, and in the absence of authoritative con- 
struction by the Suprême Court of Mississippi, it must be given con- 
struction consistent with its language. 

In the case of Leloup v. Mobile, 127 U. S. 640, 8 Sup. Ct. 1383, 32 
L. Ed. 311, the Suprême Court said: 

"It is urged that a portion of tlie telegraph company's business is internai 
to tlie state of Alabama, and theref ore taxable by tbe state. But that fact 
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does not remove the dlfflculty. The tax affeets the wliole business, without dis- 
crimination." 

In the case of Allen v. Pullman Co.. 191 U. S. 171, 179, 24 Sup. 
Ct. 39, 41 (48 L. Ed. 134), the Suprême Court said : 

"In tlie later act [tluit of 1887] it is exacted for * * * doing business 
in tlie State. This t)usii)ess cousists of running sleeping cars upon railroads 
not owDiug tlie cars, and is precisely the privilège to be paid for under tlie 
flrst act, neitlier more nor Icss. In iieitlier act is any distinction attempted 
between local or tlirough cars or carriers of passengers. The railroads upon 
wbich the cars are run are lines traversing the state, but not eouflned to its 
liudts. The cars of the Pullman Company run into and beyond the state, us 
well as between points withju the state. The act in its terins applies to 
cars running througli tlie state as well as those \ybose opération is wholly in- 
trastate. It applles to ail alike, and requires payment for the privilège of 
running the cars of the conipany, regardless of the fact whether used In 
Interstate traffic or in that which is wholly witbin the borders of the state. 
There is no décision of the Suprême Court of Tennessee liuiiting the act In 
its opération to intrastate trafhc. It is true that the comptroUer has sought 
to rostrain the opération of the law by imposing the tax for two years upon 
cars running between, Nashville and Memphis, and between Nashville and 
Chattanooga for two years, and flxiug one car in eaeli year as the proportion 
of local business doue on Interstate cars for two years. But this action does 
not conolude the state lu taxing for other years, and the action talîen by the 
coniptroller does not limit the ternis of the law affecting Interstate commerce. 
* * * We are of o]iinion that taxes exacted under the act of 1887 are void 
as an attempt by the state to iuu)ose a burden upon Interstate commerce." 

In the case of Williams v. Talladega, 226 U. S. 404, 419, 33 Sup. 
Ct. 116, 119 (57 L. Ed. 275), the Suprême Court said: 

"We hâve * * * an ordinance which taxes, without exemption, the 
privilège of carrying on a business a part of which is that of a governmental 
agency, constituted under a law of the United States and engaged in an essen- 
tîal part of the publie business — communication between the offlcers and de- 
partments of the fédéral government. The ordinance, making no exception of 
this elass of business, necessarily includes its transaction within the privi- 
lège tax levied. This part of the license exacted necessarily afîects the whole, 
and makes the tax unconstitutional and void." 

In the case of Oklahoma v. Wells Fargo Co., 223 U. S. 298, 302, 
32 Sup. Ct. 218, 220 (56 L. Ed. 445), the Suprême Court said: 

"Whether the statute could be construed as sepai'able, of course, would be 
ultimately for the state court in any event. * * * But we see no possible 
construrtion on wliicli it could be upheld without being se remodeled that it 
^vould be a mère spéculation wliether the Législature would hâve passed it 
in the new form. * * * Neither the court below nor this court can re- 
shape the statute simply because it embraces the éléments that it might 
hâve reached if it had been drawn with a différent measure and intent." 

The f ollowing cases are also in point : Postal Telegraph-Cable Co. 
V. Charleston, 153 U. S. 692, 14 Sup. Ct. 1094, 38 L. Ed. 871 ; Pull- 
man Co. V. Adams, 189 U. .S. 420, 23 Sup. Ct. 494, 47 L. Ed. 877; 
Western Union Telegraph Co. v. Kansas, 216 U. S. 1, 30 Sup. Ct. 
190, 54 L. Ed. 355 ; Pullman Co. v. Kansas, 216 U. S. 56, 30 Sup. 
Ct. 232, 54 L. Ed. 378; International Text-Book Co. v. Pigg, 217 
U. S. 91, 30 Sup. Ct. 481, 54 E. Ed. 678, 27 L. R. A. (N. S.) 493, 18 
Ann. Cas. 1103; International Text-Book Co. v. Peterson, 218 U. S. 
664, 31 Sup. Ct. 225, 54 E. Ed. 1201; A., T. & S. F. R. R. Co. v. 
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O'Conner, 223 U. S. 280, 32 Sup. Ct. 216, 56 h. Kd. 436, Ann. Cas. 
1913C, 1050. 

From them the conclusion is irrésistible that a state statute exacting 
of one engaged in interstate commerce and governmental business a 
license for the privilège of doing business, in gênerai terms and with- 
out expressly exempting from its terms interstate and governmental 
business, and whicli bas not been construed to do so by the court of 
last resort of the state of its enactment, is to be construed as exact- 
ing a license for engaging in ail business, including interstate com- 
merce and governmental business, as to persons or corporations so 
engaged, and void as to them, though so measured as not to corne in 
conflict otherwise with the Constitution. Under the language of the 
act of Mississippi, railroad companies could be prosecuted for exer- 
cising the privilège of doing a railroad business without taking out 
a license, though they were engaged in business purely of an interstate 
and governmental ciïaracter, and there has been no contrary construc- 
tion of this act in this respect by the Sui)reme Court of Mississippi. 

The cases of Baltic Mining Company v. Massachusetts and S. S. 
White Dental Manufacturing Company v. Massachusetts, 231 U. S. 
68, 34 Sup. Ct. 15, SB h. Ed. 127, are distinguishable from this case, 
as they were in fact distinguished from the cases of Western Union 
Telegraph Co. v. Kansas, 216 U. S. 1, 30 Sup. Ct. 190, 54 L. Ed. 355, 
and Pullman Co. v. Kansas, 216 U. S. 56, 30 Sup. Ct. 232, 54 L. Ed. 
378, by the Suprême Court, in that the corporations in the latter cases 
were chartered to engage in interstate commerce, their interstate and 
intrastate business was conducted inseparably, and they had no option, 
being public service corporations, to décline to engage in either. This 
was not true of the corporations involved in the former case. They 
were mining and manufacturing companies, not public service corpo- 
rations, and clothed with the right to confine their opérations to such 
classes of business as they saw fit, and it was held that their intra and 
inter state business was conducted separately, so that an excise tax on 
an establishment for the doing of their business in Massachusetts was 
not a tax on interstate commerce. Distinguishing the cases then under 
considération from the cases cited, the Suprême Court said (231 U. 
iS. 85, 86, 34 Sup. Ct. 18, 58 E. Ed. 127) : 

"Every case involvins the validity of a tax must be decided upon its owii 
facts, and having no disposition to liniit tlie authority of those cases tlie fncts 
upon wliich tliey were declded niust not be lost siglit of In declding other 
and alleged similar cases. In tlie Kansas caties the business of botli coiuplain- 
ing companies was commerce, the same instrunientallties and the same agen- 
cles carrylng on in the same places the business of the companies of state 
and interstate character. In the Western Union Telegraph Company Case, 
the Company had a large amount of property permanently located within the 
state and between 800 and 900 offices constantly carrylng on both state and 
interstate business. The Pullman Company had been running a large num- 
ber of cars within the state, in state and interstate business, for many years. 
There was no attempt to separate the intrastate business from the inter- 
state business by the limitations of state Unes in its prosecution. * • * 
In the cases at bar the business for whieh the companies are chartered is not 
of Itself commerce. True it is that their products are sold and shipped into 
interstate commerce, and to that extent they are engaged in the business 
of carrylng on interstate commerce and are entitled to the protection of the 



256 229 FEDERAL KEPOKTER 

fédéral Constitution against laws burdeninç commerce of that character. In- 
terstate commerce of ail kinds Is within the protection of the Constitution 
of the United States, and it is not within tlie authority of a state to tax it by 
burdensome laws. From the statement of facts it is apparent, however, that 
each of the eorporatlonsi in question is carrying on a purely local and do- 
mestic business quite separate from its Interstate transaction ; that local and 
domestic business, for the privilège of doing which the state has imposed a 
tax, is real and substantlal, and not so connected with Interstate commerce 
as to render a tax upon it a burden upon the Interstate business of the com- 
panies involved." 

It seems clear that the plaintiffs in this case, being common car- 
riers engaged in interstate transportation by rail, are in the category 
with the Pullman Company and the Western Union Telegraph Com- 
pany, public service corporations engaged in interstate commerce, the 
Kansas cases, rather than that of the Baltic Mining Company, a cop- 
per mining and selling company, and the S. S. White Dental Manu- 
facturing Company, a company engaged in the manufacture and sale 
of dental goods, the cases from Massachusetts, and are not subject 
to the distinguishing features of the corporations to which attention 
was directed by the Suprême Court in the cases from Massachusetts. 

Following the previous cases, we are impelled to hold that tlie priv- 
ilège tax, including as it does ail business to the plaintiffs both in- 
terstate and governmental, is void, and that an injunction should issue 
■to irestrain the Railroad Commission from certifying to the auditor 
of public accounts and to the chancery clerks of the counties through 
■which the plaintiffs' roads run their fmdings as to the classifications 
of the plaintiffs for the basis of rating with respect to the privilège tax. 

SHELBY, Circuit Judge (concurring in part). I concur in that part 
of opinion and the decree in which the court refuses to enjoin the ad 
Valorem tax. 



TJNITED STATES t. COTLB. 
(District Court, N. D. New York. January 24, 1910.) 

1. Cbiminal Law i®=3321 — Peocebdings Befork Grand Jury — Pkesdiiptions. 

In the absence of proof or évidence that improper or illégal évidence 
was used before the grtmd jury to secure an indlctment, the presumption 
is tliat the proceedings before the grand jury were regular in ail respects. 

[Ed. Note.— For other cases, see Crimlnal Law, Dec. Dig. <®=321.] 

2. Bankruptct <S=97 — Examination of Bankbupt — Time of Examination. 

In involuntary cases, a banbrupt may be examined on oath touching his 
estate and property, and the disposition thereof by Mm prlor to an ad- 
judication. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 139; Dec. 
Dig. <3=97.] 

3. Bankruptct ®=»95 — ^Powees of Oouets or Bankruptcy — Appointment of 

Spécial Mastee. 

A court of bankruptcy Is a court of equlty, and as such has power to 
appoint a spécial master to take évidence, and thèse spécial masters may 
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be standing masters in chancery or appointed pro hac vice In particular 
' cases. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 132, 140, 145 ; 
Dec. Dig. <g=>9ô.] 

4 Bankebvïcy ®=97 — Bxamination of Bankbupt — Authobity of Spécial 
Masteb. 

A referee In bankruptcy, appointed as spécial master to examine an 
alleged bankrupt prier to tlie adjudication touching his property and his 
disposition thereof, had full power and authority to adminlster the oath 
and conduct the examination. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 139; Dec. 
Dlg. <@=97.] 

0. Bankruptct iS=3242 — Stattjtohy Peotection — Pkosecutions fob Pebjuby. 

Bankr. Act July 1, 1S98, § 7, cl. 9, c. 541, 30 Stat. 548 (Comp. St. 1913, 
§ 9591), requiring the bankrupt at such times as the court may order to 
submlt to an examination conceming the conducting of hls business, etc., 
but providing that no testimony given by him shall be offered in évidence 
against him in any criminal proceeding, does not render the bankrupt îm- 
niune from a prosecution for perjury committed upon such an examina- 
tion. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 399-401; 
Dec. Dig. ©=242.] 

8. Bankbuptcy <S:=»486 — Peejxjey — Natube and Condition of Peoceedino — • 

Necessity of Issue. 

Where by order of the bankruptcy court a bankrupt is required to at- 
tend before it, or a spécial master appointed by it, and submlt to an ex- 
amination conceming his property, there is a sufficient issue to support a 
charge of perjury based on false testimony on such examination. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 904; Dec. 
Dig. <©=48G.] 

7. Bankbuptcy <S=>486 — Pebjuet — Eléments of Offense — Mateeiality of 
Testimony. 

On an examination of an alleged bankrupt conceming hls property and 
the disposition made of it by him, prior to an adjudication, a question ask- 
ed him as to whether he had by cash, check, or otherwise, transterred, 
paid, or set over, or in any manner placed in the possession of hls wife or 
son, any money other than that to which he had testified, was clearly per- 
tinent, and his wiilfully false testimony in answer thereto would support 
a charge of perjury. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 904; Dec. 
Dig. <S=>486.] 
& Bankkuptct i®=3494 — Pebjubt — ^Indictment — Sofficiency. 

A indictment charged that an alleged bankrupt, while being examined 
before a spécial master conceming his property, was asked whether 
he had, by cash, check, or otherwise, transferred, paid, or set over, or in 
any manner placed in the possession of his wife or son, any money other 
than that to which he had testified, that he answered in the négative, and 
that this answer was false and untrue, in that he had paid to his son the 
sum of Ç450, as he well knew, Beld, that the indictment was not bad and 
Insufficient because of its fallure to show that the bankrupt's attention 
was called to the payment of the $450 ; it not appearing that the parties 
Interested in the examination had any knowledge of such payment. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 911; Dec. 
Dig. <®=>494.] 

9. Bankbuptcy <S=^494 — Peejtiby — Indictment — Sufficiency. 

The indictment was not détective, because of its fallure to show that 
the money was transferred, set over, or given to the son for the purpose 
of givlng him légal possession or ownership thereof, as the disposition of 

■ — . 

^saPoT other cases eee same topic à K£)Y-NUMBER In ail Key-Numbered DigesU & Indexes 
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the money was material, and there was a transfer, payment, or settli;g 
over of tlie money, or placing of it in the son's possession, If it was trans- 
feried to him for the purpoise of conceallng it from creditors, or having 
hlm hold it pending the bankruptcy proceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 911; Dec. 
Dig. <S=34W.] 

10. Bankbuptct ©=^486 — Peejury — Eléments of Offense — Falsitt of Tes- 

TIMONT. 

If the bankrupt had given his son a check for $450, which had been 
cashed, he transferred, paid, set over, or in some manner placed the money 
in the son's possession, and his answer to tlie question was untrue. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 904; Dec. 
Dig. ®=3486.] 

11. BANKBurïcY <S=>494 — Perjuby — Indictmens-— SurFiciENcy. 

In deterniiulng the sufficiency of the indictment, the words used by 
the bankrupt in giving his testlmony and fouud iu the indictment must be 
glven their ordinary meanings. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. | 911; Dec. 
Dig. ©=5494.] 

Patrick H. Coyle was indicted for perjury committed before George 
B. Russell, spécial master in a bankruptcy proceeding. On demurrer 
to the indictment. Demurrer overruled. 

Harry V. Borst, Asst. U. S. Atty., of Amsterdam, N. Y. 
D. C. Burke, of Oneida, N. Y., for défendant. 

RAY, District Judge. The indictment charges that Patrick H. Coyle, 
of Oneida, N. Y., on the 15th day of December, 1915, at the city of 
Oneida, in the Northern district of New York, took an oath before 
George B. Russell, spécial master duly appointed by the court in bank- 
ruptcy, and then and there acting as such, that he would testify truly 
in the matter of Patrick H. Coyle, alleged bankrupt. The pendency 
of the proceeding is alleged, and the fact that the said Russell had 
authority to administer the oath. The indictment then charges that 
while being so examined and giving évidence before the said spécial 
master in the said proceeding, and in violation of section 125 of the 
Criminal Code of the United States of America (Act March 4, 1909, 
c. 321, 25 Stat. 1111 [Comp. St. 1913, § 10295]), said Coyle— 

"did wUlfuUy and contrary to said oath testify and state to the foUowing 
question, to vvit, 'Hâve you since October 24, 1915, by cash, check, or other- 
wise transferred, paid, or set over or in any mamier placed in tlie possession 
of your wife Mrs. Coyle, or your sou, Frederick Coyle, any money whatso- 
ever, except the $150 and the $75?' the answer, 'No sir,' wlilch said answer, 
testlmony and statement of the said défendant Patrick H. Coyle was and Is 
a material one for the purpose of ascertalnlng the assets of the said Patrick 
H. Coyle and the disposition of the same, and which said answer, testlmony, 
and statement was false and untrue, iu that he, the said défendant, Patrick 
H. Coyle, theretofore and on the 15th day of November, 1915, paid to his sou 
Frederick J. Coyle the sum of $450, as he, the said défendant Patrick H. Coyle, 
then and there well knew," etc. 

[1] The grounds of the demurrer are that the bankruptcy court had 
no jurisdiction to grant an order for the examination of Patrick H. 
Coyîe before he was adjudicated a bankrupt; that the court had no 
jurisdiction to grant an order for his examination touching the mat- 

^zsFoT other cases see same topic & KEY-NCMBBK in ail Key-Numbered Digests & Indexes 



UNITED STATES V. COYLB 2o9 

ters regarding which the indictment charges the défendant gave false 
testimony ; the spécial master was not empowered by law to examine 
the défendant regarding said matters ; there is no provision of law 
authorizing the appointment of a spécial master to examine an alleged 
bankrupt prior to his adjudication ; that the matter in regard to which 
the bankrupt was interrogated was immaterial and foreign to the pur- 
pose of the inquiry; that the défendant is granted immunity under 
section 7, clause 9, of the Bankruptcy Act on account of any testimony 
he may give upon an examination in bankruptcy; the facts charged 
in the indictment are insufficient and do not state a crime ; and im- 
proper and illégal évidence was used before a grand jury to secure 
the indictment. No proof or évidence has been offered or presentd to 
the court that either improper or illégal évidence was used before 
the grand jury to secure the indictment. The presumption is that the 
proceedings before the grand jury were in ail respects regular. 

[2-5] It has been decided several tim.es that the bankrupt in in- 
voluntary cases may be examined on oath touching his estate and prop- 
erty and the disposition thereof by him prior to his adjudication. It 
has also b^en decided many tiraes that the court in bankruptcy is a 
court of equity and has the powers of a court of equity, and this car- 
ries with it the power of appointing a spécial master to take évidence 
in aid of the court, and thèse spécial masters may be standing masters 
in chancery or appointed pro hac vice in particular cases. In this 
case the référence was to one of the référées in bankruptcy as spécial 
master, and he had full power and authority to administer the oath 
and conduct the examination. 3 Remington on Bankruptcy (2d Ed.) 
sections 2626 and 2821, and cases there cited. The bankrupt was di- 
rected to appear and submit to examination and he did so. It was 
his duty to make truthful answers to questions put to him. If, while 
under examination and bound to make truthful answers to questions 
put to him pertinent to the matters under investigation, he had made 
disclosures showing that he had committed a crime on some prior oc- 
casion, he would hâve been immune, as the évidence given in the 
bankruptcy proceeding could not be used against him on a prosecution 
for the commission of that crime. The Bankruptcy Act, however, 
which requires the bankrupt to submit to an examination, does not per- 
mit him to give false testimony regarding his estate or property and 
its whereabouts or the disposition thereof, and then claim immunity 
from a prosecution for perjury committed while so testifying. Glick- 
stein v. United States, 222 U. S. 139, 32 Sup. Ct. 71, 56 L. Ed. 128, 
where the Suprême Court held that : 

"It is impossible in reason to coiiceive that Congress commanded the giving 
of testimony, and at the same time intended that false testimony mlght be 
given with impunlty in the absence of the most express and spécifie command 
to that efCect." 

And the court in the same case also held that the sanction of an 
oath and the imposition of a punishment for false swearing are in- 
herently a part of the power to compel the giving of testimony, and 
are included in that grant of authority, and are not prohibited by the 
immunity as to self -incrimination. The court said: 
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"Of course tliis proposition is essentially the résultant of the flrst, since un- 
less it be well fountled tlie first also must be wantlng in foundation. This 
must be the resuit, as it canuot be coneeived that there is power to compel the 
giving of testimony wliere no right exists to require that the testimony shall 
be given under such clrcumstances and safeguards as to compel it to be 
truthful. In other words, this is but to say that an authoiity which can only 
extend to tlie licenslng of perjury is not a power to compel the giving of tes- 
timony. Of course thèse proiiositions being true, it is also true that the Im- 
munity afforded by the coustitutional guaranty relates to the past and does 
not endovv the person who testifies with the license to commit perjury." 

The court in that case expressly approves Edelstein v. United States, 
149 Fed. 636, 79 C. C. A. 328, 9 L. R. A. (N. S.) 236, and Wechsler 
V. United States, 158 Fed. 579, 86 C. C. A. 37, and expressly disap- 
proves In re Marx et al. (D. C.) 102 Fed. 676, and In re Logan (D, 
C.) 102 Fed. 876. In Daniels v. United States, 196 Fed. 459, 116 C. 
C. A. 233, it is expressly held by the Circuit Court of Appeals, 6th Cir- 
cuit, that: 

"The provision of Bankruptcy Act July 1, l<S9a § 7a (9), e. 541, 30 Stat. 548 
(U. S. Comï). St. 1901, p. ,S424) that no testinioiiy given by a bankrupt on his ex- 
amination 'shall be olïered in évidence against him lu auy crlmlnal proceeding,' 
.bas référence only to crimes commltted previous to the giving of sucli testi- 
mony, and not to any criminal proceeding based on a crime inhérent in the 
bankrupt's examination, and in a prosecution for perjury commltted during 
tlie e.xamination the alleged false testimony not only may be given in évi- 
dence, but any other testimony of défendant given in the examination which 
is relevant to the issue aud tends to establisli the falsity of that on which 
the prosecution is based." 

[6] This court cannot approve or follow United States v. Rhodes 
(D. C.) 212 Fed. 518, wherein it holds that because the examination 
of a banlirupt being examined as to his property and the disposition 
thereof is ex parte, and one where there is no issue perjury cannot 
be assigned on the alleged falsity of the testimony so given. The 
banlcrupt may be required by order of the court to attend before it 
or a spécial master appointed by it and submit to examination as to 
his property, its whereabouts and the disposition which has been made 
of it. The bankrupt is required to answer and give truthful answers 
so far as he answers at ail, and there is an issue sufficient in law for 
the foundation of a charge of perjury in case the bankrupt willfully 
and knowingly gives false testimony regarding matters pertinent to 
the inquiry being made. 

[7] The question put to the bankrupt was clearly pertinent. It re- 
lated directly to the disposition by the bankrupt of certain of his prop- 
erty and to the question whether or not certain of his property was in 
the possession of himself or others. The indictment charged that the 
question was a material one for the purpose of ascertaining the assets 
of Coyle and the disposition of the same. The answer was that he had 
not, by payment of cash, check, or otherwise transferred, paid, or set 
over, or in any manner placed in the possession of his wife or of his 
son, aiiy money whatsoever, excepting certain moneys mentioned. 
The indictment charges that on the 15th day of November, 1915, 
the défendant, Patrick H. Coyle, had paid to his son, Frederick J. 
Coyle, the sum of $450, as he, the said défendant, Patrick H. Coyle, 
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then and there well knew. And the indictment charges that this 
false testimony was given willfully and contrary to the oath taken. 

It must be held, 1 think, that the disposition made by the bankrupt 
of his property is a pertinent incfinry, when examined either before or 
after adjudication, and if, when examined on this subject, the bank- 
rupt willfully and knowingly and contrary to his oath testifies falsely 
regarding such disposition, it must be that a charge of perjury will lie. 
When the bankruptcy proceeding is pending, whether it be voluntary 
or involuntary, the bankrupt himself is a party as are the creditors to 
a proceeding pending in court, and it is not essential that some issue 
shall bave been framed by allégations niade by the one party and de- 
nied by the other. The petitioning creditors, if the proceeding be in- 
voluntary, the gênerai creditors, if the proceeding be voluntary and the 
receiver hâve the right to examine as to the property and assets of the 
bankrupt and the whereabouts thereof, ancl it is not necessary that 
there should be a formai allégation made that certain property exists, 
or is in the hands of the bankrupt, or lias been transferred by him, and 
that such allégations should bave been denied prior to such examina- 
tion and in order that a charge of perjury will lie, if false testimony 
on the subject is given. 

[8] It is contended by the défendant that this indictment is bad and 
insufïicient, in that it fails to show that the attention of the bankrupt 
was called to the particular payment of money, $4.50, mentioned in the 
indictment. But it does not appear that the interested parties conduct- 
ing the examination had any knovvdedge of such payment, and how can 
it be said that it was their duty to call the attention of the bankrupt to 
a disposition of property or money made by him and which was pecu- 
liarly and solely within his knowledge and that of his son. It would 
appear from the allégations of the indictment that the défendant was 
seeking to conceal from his creditors or those representing them the 
payment in question. It does not appear from the indictment that any 
trick was being practiced upon the bankrupt. Ile knew whether or not 
within the time mentioned he had disposée! of or transferred any of his 
money by check or otherwise. His creditors may hâve known and 
may not hâve known. There is no presumption that tliey did know. 

[9] The défendant also contends that the indictment should show 
that the $450' was transferred or set ovcr or given to the son for the 
jjurpose of giving to the son légal possession or ownership of the 
nioney transferred by the check. This contention cannot be sustaincd. 
If the bankrupt by clieck or otherwise transferred $450 of his money 
to his son for the purpose of concealing it from his creditors, or hav- 
ing him hold it pending the bankruptcy proceedings, or paying it back 
to the bankrupt, the bankrupt retaining title, the fact of this disposi- 
tion of the money being concealed, it was material, and there would 
bave been a transfer or payment or setting over of money, or a placing 
in the possession of the son money of the bankrupt. 

[10] The défendant also contends that the question propounded to 
the bankrupt called merely for a conclusion of law and that every 
proposition embraced in the question could bave been answered in the 
négative and the answer be perfectly truthful, although there may hâve 
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been an actual change of money or its équivalent from the defendant's 
hands to the hands of the son. The défendant argues, therefore, that 
on the face of the indictment it is clear that no perjury was comniitted, 
even if the answer given was untrue and $450 had been paid by check 
to the son by tlie bankrupt within the time mentioned. With this con- 
tention this court cannot agrée. If the bankrupt had transferred by 
check, or paid by clieck, or set over by check, or in any manner placed 
in the hands of his son, Frederick Coyle, $4.S0 of his money, or any 
otlier sum, prior to his bankruptcy and within the time nientioneck it 
was a material fact, and one peculiarly witliin the knowledge of the 
bankrupt, and if he did within the time mentioned give a check for .$450 
to the son, which had been cashcd, then he liad either transferred, or 
paid, or set over, or in some manner placed in the possession of his 
son money. The bankrupt could not say that such payment was nei- 
ther a transfer, nor payment, nor setting over, nor the placing of 
money in the possession of the son. 

[11] The défendant also contends that, if the answer had been the 
other way, it would bave been truthful, inasmuch as the meanings of 
the words "transfer," "paid," "set over," and "possession" are equivo- 
cal and uncertain, and might include the act done and might not. In 
giving effect to this indictment we must take it as it reads and give to 
the words found in it and to the words used by the bankrupt in giv- 
ing his testimony their ordinary meanings. 

In the judgment of this court the indictment is good and charges 
an ofifense, and the demurrer must therefore be overruled. 



In re LOUIS J. BERGDOLL MOTOR CO. 

CDistrict Court, E. D. renusylvaiiia. Jauuary 22, 191G.) 

No. 4742. 

Bankruptcy <S=>341 — Claims — Implied Contracts — Liabilitt foe Labok 

AND MaTEKJALS. 

The banknirt wns a dealer iu automobiles inanufactured by a corpora- 
tion fornied to take over the mamifacturiiij; part of the business foruierly 
conducted by the bankrupt. ïhe claluiant was a manufacturer of automo- 
bile accessorles and repret-ented itself to bave deslgned an electric 
starter. The bankrupt thought well of this starter, and advertlsed that 
such stai'ter would be used on its cars, thoufîh the starter was then defec- 
tlve and iu an expérimental stage. As the substitution of auotlier starter 
would hâve been a source of embarrassment, efforts were made to get tlie 
starter into shape, and flnally a sample was furnished the bankrupt, and 
a wrltten airreenient was executed in the form of a contraet for the 
sale of 750 starters at a specified priée. The claimant at that time, how- 
erer, had no faith In the starter and no thought of maklng starters of that 
description, and continued to direct its énergies towards deslgning a sat- 
isfaetory starter. It submitted a blueprint of a new starter, which 
would hâve involved changes in the make of the automobile, and nego- 
tiatlons, correspondence, and conférences continued for some time, during 
ail of which time the bankrupt was insistently calling for starters. 
NotUng was ever done towards construction beyond the expérimental ex- 
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pense to \Yhich tbe claimant was subjected, and the référée, treating the 
contract as lacking a subjeet-niatter and mutually abandoned, allowed the 
claimant for tlie work and materials supplled in its experimenting on a 
quantum meruit basis. Held, that this was as favorable to the claimant as 
It liad any right to expect, and came nearer to dolng justice than any 
other award, tbougli tbe bankrupt's liability at ail was net beyond 
doubt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 516, 528; 
Dec. Dig. <s=>3-ll.] 

In Bankruptcy. In the matter of the Louis J. Bergdoll Motor Com- 
pany, bankrupt. On pétitions for review of an order of the référée. 
Referee's order modified, and pétitions dismissed. 

See, also, 225 Fed. 87. 

Sidney E. Smith, of Philadelphia, Pa., for claimant. 
Joseph W. Catharine, of Philadelphia, Pa., for trustée. 

DICKINSON, District Judge. It is extreinely difficult to so analyze 
the transactions between the parties concerned in thèse reviews as to 
enable any one to evolve an intelligible theory of the claimant's case or 
the bankrupt's défense. The transaction can be best characterized as 
a muddle. It is almost impossible to find a starting point. If we start 
with the claim as presented, we hâve this view of the situation of the 
parties. The claimant agreed to supply and the bankrupt to take 750 
starters for automobiles at the agreed priée of $175 each. The deliver- 
ies were to be made at the rate of 25 per month, beginning in Novem- 
ber, 1912. None of the starters was actually supplied. Each party 
to the contract accuses the other of its breach. The only possible view 
to be taken of the légal rights of the parties to the contract suggested 
by this statement of the case and the défense is that the rights of each 
turn upon the finding of which was rcsponsible for the breach and 
award damages accordingly. 

It is difficult to take this view in favor of the claimant, because of 
the obstruction presented by the fact that no breach on the part of the 
bankrupt is set up until February, 1913, after the claimant had been 
in default for two months' deliveries. The solution of the problem 
suggested by thèse facts is in turn also rendered difficult of acceptance 
by the raising of the question w,diethcr the default in performance of 
the contract by the claimant was not due to the acts of the bankrupt. 
The way out of the muddle found by the référée seeras to hâve been 
in effect to disregard the contract as one lacking in the essential élé- 
ment of having a subject-matter, or as having been mutually aban- 
doned by the parties, and referring their respective rights and respon- 
sibilities to the test of those arising out of transactions which in effect 
were that the claimant did certain vi^ork and supplied materials at the 
request of the bankrupt without any agreement as to compensation or 
price (except a $175 sample starter), and, in conséquence, to be paid 
for on a quantum meruit basis. He has accordingly avvarded the 
claimant the sum of $15,672.33. 

The correetness of the figures of the award is not very loudly chal- 
lenged, except that the amount should be reduced by $2,000, the ad- 
mitted value of certain materials included, but which the claimant re- 
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tained and used for its own purposes. The référée has found tlie 
above-stated sum after making the déduction, but apparently this is 
an error and the sum found by him should be reduced to $13,672.33, 
as the $2,000 was intended to be deducted, but was seemingly over- 
looked. The figures found by the référée differ sHghtly from the 
proofs, but no point is made of this différence. In the view we hâve 
taken of the case this finding is quite as favorable to the claimant as it 
had any right to expect, and its complaint that it should hâve been 
awarded a larger sum is without merit. The trustée takes the position 
that nothing should hâve been awarded the claimant. To make clear 
the basis for the award made by the référée a statement of facts at 
some length is necessary. 

The bankrupt was incorporated for the purpose, and at first carried 
on the business, of a manufacturer of and dealer in automobiles. Sub- 
sequently its manufacturing department was given up, and that part 
of its plant sold, and another corporation was formed for the purpose 
and in fact took over the manufacturing part of the business which 
had been conducted by the bankrupt. This second corporation is 
known as Bergdoll Machine Company. Thereafter thèse corporations 
dealt with each other as entirely independent business concerns. The 
bankrupt confmed its activities to the sale of automobiles, which were 
made for it by the Bergdoll Machine Company and others. The Berg- 
doll Machine Company manufactured for the bankrupt and others. 
As the same persons were largely interested in both companies, the 
business relations were doser and more trustful than they doubtless 
would otherwise bave been, and for ail practical purposes the manu- 
facturing work was in fact done much as it would hâve been done if 
done by a manufacturing department of the bankrupt's business. The 
claimant is in the business of supplying specialties. It designs and 
makes parts and accessories of cars. It represented itself to hâve de- 
signed and to hâve ready for use an electric starter to be applied to au- 
tomobiles. The bankrupt heard of the claimant's starter and thought 
well of it. The automobile sales business has its seasons. The season 
of 1913 really began in September, 1912. Its 1913 model of cars was 
required to be supplied to its customers within a reasonable time after 
the car was ordered. It was not to be expected that any one would buy 
until he had first seen the type of car he was purchasing. Much pre- 
liminary work was, in conséquence, necessary to prépare for the work 
of the salesman. The particular car to be put out during the season 
must be advertised and exploited by means of the usual sales litera- 
ture. To be described it must hâve been previously designed and con- 
tracts placed for constructing it in ail its parts. This included the 
starter used on the car. 

The bankrupt and the claimant were moved by I^ke impulses to get 
together. The bankrupt wished to secure the use of claimant's starter. 
They had a common interest in advertising it as a feature of bank- 
rupt's make of car. The starter had at least one def ect. It was liable 
to become inoperative when the car was run at low speed. This de- 
fect the claimant thought could be overcome. The automobile season 
opened too soon to afford time to perfect the starter. Before it had 
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been fully tried out the bankrupt put out its literature. In this the 
car was exploitée! as equipped with this particular make of starter. 
With an optimism wliich charitably may perhaps be deemed excusable 
in an advertiser, the starter was described as one which had been se- 
lected after the most exhaustive and thorough-going trial tests. Thèse 
tests had proved the starter to be the very best, and, because it was the 
best, had been adopted and incorporated in the Bergdoll car. The 
real fact was that the starter was still in the expérimental stage, and 
its advertised merits belonged to the realm of prophecy rather than 
history. The efforts to whip the starter into shape lasted through the 
summer of 1912. By June the bankrupt had given up ail hope of 
being supplied with starters and decided to adopt another make. The 
substitution of another in place of the one of which so much had been 
made was a source of embarrassment. The bankrupt was hence easily 
led into a renewal of its hope of getting this starter. The efforts to 
get it into shape were renewed, and were continued well into the au- 
tumn. Finally a sample starter was brought into being and supplied 
to the bankrupt. The automobile company was already behind time 
in having its advertised car ready for inspection and show. Every- 
body concerned in having the season's business a success became 
anxious and clamorous for cars to be turned out. As a resuit the 
sample starter was declared by the bankrupt to be acceptable, and 
the parties were in accord as to the price and the minimum number 
of starters to be taken by the bankrupt. This readiness of the parties 
to agrée was on October 10, 1912. A written agreement was then 
drawn up and executed about October 24 or 26, 1912. It was ante- 
dated October 10, 1912. By its terms it called for the sale and pur- 
chase of at least 750 starters at the price of $175, each to be delivered 
from time to time during the several months foUowing. The contract 
followed the printed form in use by the claimant with certain changes. 
The contract in form contemplated the sale of an existing or at least 
a known thing of standard make. There was in fact no such thing, 
and no description or spécification of what the thing to be manufac- 
tured was, unless the sample starter is written into the contract. 

The necessities of the bankrupt induced it to believe the sample 
starter to be a starter which would answer its purposes. The claim- 
ant, however, as the référée fînds and as is the undoubted fact, had no 
faith in the starter as it was, and no thought of making starters of 
that description. In conséquence of this attitude, nothing was done 
toward manufacturing any spécial make of starter, but the whole 
energy of claimant was directed toward designing another type of 
starter. The fîrst thing it did was to submit a blueprint of the new 
starter. The change involved changes in the make of the automobile, 
and prolonged negotiations were begun and protracted correspondence 
and conférences were entered into in the effort to design a make of 
starter which would meet the bankrupt's needs. This went on un- 
til February, 1913, when, a change of management in the Motor Com- 
pany having taken place, the negotiations were defînitely broken off. 
During the whole period the bankrupt was insistently and almost 
frantically calling for starters, and the claimant was replying with 
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requests to hâve an agreement reached as to dimensions of parts, type 
of clutch, and other détails of construction, and, later, for a machine 
to test and try ont the starters. In the end nothing was done tovvard 
construction beyond the expérimental expense outlay to which the 
claimant was subjected. The business conséquence to each company 
was disastrous, and insolvency can be certainly and directly, if not 
wholly, traced to thèse transactions as the cause. Nothing but évi- 
dence of turmoil and an interminable tangle can be found by delving 
into the particulars of thèse transactions. Thèse broad facts do, how- 
ever, stand ont in clear relief. There was no contract worthy of the 
name in the sensé of an express contract. The written agreement 
bearing date Octolier 10, 1912, is really nothing more than an expres- 
sion of good faith on the part of the parties in the expression of what 
each was willing to do. The transaction in substance was this : 

The claimant had designed a starter which, if used on cars which 
were run at a high speed, was a good starter. Its defect was that, 
if the car was operated at such low speed as it migiit be if run by a 
timid or even cautions driver, the starter would not work. Both par- 
ties wished to deal with each other, and there was a common belief 
the defect in the starter could be overcome. Dallying with this hope 
the bankrupt tied its make of car to the use of this starter. Its whole 
season's business was gone unless the starter could be used. The par- 
ties coUaborated to produce a successful starter. The bankrupt be- 
lieved it had been found in the sample starter. The claimant knew it 
had not as yet been found, but still believed it would be. The parties, 
therefore, agreed upon the price and deliveries, but not upon the 
starter. The bankrupt expected to receive the sample starter. The 
claimant expected to furnish an as yet unfound starter which would 
be acceptable to the automobile company. The bankrupt was in 
such urgent need of some starter that it would hâve accepted any 
which could hâve been made to answer the purpose. It was willing 
to make any changes in its car which would aid in producing results. 
The claimant never had a thought of making the sample starters un- 
der the contract. It never made any préparations to carry ont that 
contract, and was never in a position to bave done so. It could not 
do so, for the very sufficient reason that it had not found the starter 
which was to be made by it and used by the bankrupt. Whatever con- 
tract there was between the parties was, so far as affects their présent 
rights, an implied contract. Its substance was the direction in effect, 
if not in words, of the bankrupt to the claimant : 

"Go ahead and make starters for us, and for whatever your labors are 
fairly wortb and whatever your reasonable expenses are we will pay you." 

In other words, it was the same as if they had done the work in 
a department of their own plant. The only différence was that in 
case starters had been constructed the obligations of the parties would 
hâve been translated into the terms of a sale and purchase at the 
agreed price and for the agreod minimum number. That the bank- 
rupt assumed liability for the expense of the expérimental work is 
by no means beyond doubt ; but the référée, af ter a most patient hear- 
ing and exhaustive inquiry, bas so found, and we do not feel justi- 
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fied in disturbing this finding. This conclusion is acconipanied wiili. 
the feeling tliat no other award than that made by the référée would 
corne nearer to doing justice to the parties. Neither of them stood, 
or indeed bas a rigbt to stand, on its strict légal rights growing out 
of any express contractual relations, because no sucb standing ground 
can be found without shutting our eyes to the présence of unjust con- 
séquences. 

The findings of the référée are approved, and the order made al- 
lowed, except the amount thereof is reduced to $13,672.33, and the 
pétitions for review are each and both dismissed. 



THE rOET JOHNSON TOWING 00. NO. 7. 
(District Court, E. D. New York. June 29, 1915.) 

COLUSION <Ê=>95 TUG AKD TOW — FoG. 

A tug passing around the Batterj' and aeross the East River to Brook- 
lyn after dark In a fojr, whlch was dense In places and llghter In others, 
hcld in fanlt for a collision wlth a tow of 12 barges on hawsers passing 
up from Staten Island, upon évidence showlng that she heard the fog 
whlstles of the towlng tug, Indlcatlng that she had a tow, and later alarm 
whlstles, in time to hâve avolded the collision, but assumed that the tow 
was alongslde. The towlng tug held not in fault for proceeding under 
the weather conditions, as there was llttle or no fog when she started. 

[Ed. Note.— For other cases, see Colllsiou, Cent. Dig. §§ 200-202; Dec. 
Dlg. .S^^gô.] 

In Admiralty. Suits for collision by A. J. & J. J. McCullom, In- 
corporated, and by Edward J. Phalen against the steam tug Port John- 
son Towing Co. No. 7. Decrees for libelants. 

Foley & Martin, of New York City, for libelants. 
Carpenter & Park, of New York City, for claimant. 

CHATFIELD, District Judge. On December 2, 1914, the records 
show the day to hâve been cloudy and without much wind, with more 
or less fog until 4:15 p. m. Rain began about 6:10 p. m., while the 
fog and light rain lasted until 10 o'clock in the evening. From 4:15 
to 6:10 a condition of dense fog, in spots or localities, was reported 
ail over the city. The towboat Nellie Tracy left Staten Island about 
2 p. m. with a fleet of 12 loaded coal boats upon two hawsers 25 
fathoms in length. The first two tiers consisted of 4 boats each. An- 
other tug, the Walter Tracy, whose captain was generally in charge 
of the work, brought the tow part way aeross the harbor, when the 
Nellie Tracy, which in the meantime had procured coal, took up the 
towing, and the Walter Tracy took one of the barges from the third 
tier and ran ahead, so as to land it at Pier 5 in the East River. The 
Walter Tracy arrived at Pier 5 a little after 5 p. m., when another 
tugboat, the Reichert, was o£f Pier 6. Both boats heard alarm whistles 
from the Nellie Tracy, then somewhere off the upper end of Gov- 
ernor's Island in the Buttermilk Channel. 

<g;::5For otfter cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The witnesses upon the Walter Tracy and tlie Reichert testify that 
at this distance, some 2,500 feet, the\' could see the lights of the tow, 
and that it was misty and hazy, but that the fog was not dense. The 
captain of the NelHe Tracy testified that he could see some Hghts upon 
the New York shore and the hghts upon both Governor's Island and 
the Brooklyn shore, and that he saw a boat, later proving to be the 
Port Johnson Towing Co. No. 7, about 700 feet away, nearly midway 
between Governor's Island and the ferry slips on the Manhattan shore, 
and headed upon a course a little east of south, which would take it 
astern of the Nellie Tracy, but not so as to clear the tow. The cap- 
tain of the Tracy minimizes the fog conditions which were présent, 
and also states that the No. 7 was abaft liis port beam; but upon 
locating the positions upon the chart and upon giving further ex- 
planation, he has shown that the No. 7 was in f act some distance ahead 
of the Tracy, but several hundred feet to port at the time. 

The captain of the Tracy had been blowing fog whistles at inter- 
vais, as was necessary, but at the time says he gave no- fog whistles, 
as he could see the lights and the No. 7. Instead of fog whistles, he 
shortly after blew an alarm whistle and slowed down his tow. Thèse 
are the alarm whistles which evidently were heard by the boats up 
around Pier 5. At about the same time a city ferryboat, headed for 
the Plamilton avenue slip in Brooklyn, had run across the East River 
close to the Atlantic avenue ferry slips, and in thick fog was starting 
to work down the Brooklyn shore. This ferryboat was on a trip 
which was scheduled to leave New York at 5:15 p. m. Just off the 
Atlantic Ferry slip it nearly came into collision with a tugboat, the 
Catherine Moran, which had left the Erie Depot in Jersey City at 
5 :10 p. m. and had thus proceeded a little over two miles when, with- 
out seeing the Hamilton avenue ferryboat and intending to make the 
south side of the Atlantic avenue ferry, the captain of the Moran found 
himself almost in collision with the ferryboat and at a point where 
he subsequently ran in upon the north side of the Atlantic ferry. The 
captains of the ferryboat and of the Moran fix this occurrence at 
between 5 :25 and 5 :30 p. m., and the captain of the Moran saw noth- 
ing of the Tracy or her tow. The captain of the ferryboat, however, 
proceeding immediately thereafter, passed a boat which was proceed- 
ing up the Buttermilk Channel with a tow, -which he recognized as 
the Nellie Tracy from her peculiar whistle, just as the ferryboat was 
off Baltic Street. This would be substantially the place fixed as that 
of the collision, and as the Nellie Tracy, after the collision, proceeded 
on up the river, it would appear that the ferryboat went by the 
Tracy and her tow, either just before or just after the collision it- 
self, and at a time when the Tracy was blowing signais. 

It may be assumed that on a December evening, between 5 and 6 
o'clock, with such conditions of rain and fog, darkness would increase 
rapidly, and that dense fog might affect the ferryboat close in by 
the Brooklyn shore, more than the boats which were a little further 
out in the stream. But there can be no question that the conditions 
were such that care in navigation was necessary, and that fog signais 
were required wherever the thick dense fog settled over a limited area 
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or enveloped a moving beat. Ail of the captains testify that in the 
Hudson river lights could be seen a considérable distance, and it was 
net until they approached or rounded the Battery that difficulty was 
experienced. 

The No. 7 left Gansevoort street, New York, according to her cap- 
tain, at 5:10 p. m. At that tirae the fog was light, so that he could) 
see across the Hudson River. He therefore left the captain of the 
other watch in charge of the boat and went to supper, coming out 
from the supper room just as the No. 7 came in collision with the 
Tracy's tow. He testifies that the boat reached the Battery at 5 :25 
p. m. ; his engineer fixes the time of starting at least 10 minutes earlier, 
and there may bave been a difïerence in clocks upon the boat. But 
the captain, as they rounded the Battery, realized that the No. 7 was 
blowing fog whistles every minute, and he also heard the Tracy's fog 
whistles sounded, one long and tvvo short, for two or three times, and 
apparently then went on deck. The collision occurred, and he then 
heard the Tracy blowing what he assumed were whistles to attract 
the attention of the men upon the barges. He had the searchlight 
of the No. 7 then turned upon the barges, but the fog was at that point 
so dense that the searchlight did not scatter it so as to give clear vision. 
Upon the arrivai of the Walter Tracy, the No. 7 proceeded to a point 
just below the Hamilton ferry slip in Brooklyn, where it had been 
headed for the purpose of getting water. 

The pilot of the No. 7 and also the deckhand, who had been called 
into the pilothouse and was actually handling the wheel at the time, 
testified that as they came around the Battery the fog was very dense, 
that they saw nothing of the Tracy and her tow, and that no lights 
could be seen in the fog at any substantial distance from the boat. 
In some way they appreciated the whereabouts of a Staten Island 
ferryboat, which was starting out and for which they waited, passing 
under her stern. Both of thèse witnesses, and also the deckhand who 
was on watch upon the No. 7, testify that they heard the whisdes from 
the Tracy with a tow, but saw no lights until the alarm whistles, which 
were just at the time of collision, and after the No. 7 had given a 
signal to reverse, or had actually reversed, her engines. It appears 
that the No. 7 can be reversed very quickly, and has a steam steering 
gear, so that she can be turned quickly. She is a very large and pow- 
erful tug of but moderate speed, and when light is capable of making 
about 10 knots an hour. According to the testimony of her witnesses, 
she had been making good speed down the Hudson, but upon coming 
around the Battery she had been reduced, when running into the fog, 
to about 25 or 30 révolutions a minute, so that she v^zs not going 
more than 3 miles an hour just before the collision. The blow was 
a severe one, as the No. 7 struck and severed the hawser leading from 
the port barge in the first tier of her tow, then struck that barge, and, 
continuing across the bow, ploughed into the second barge of the tier. 
The forward motion of the tow and the weight of the No. 7, com- 
bined with her headway, explains the force of the collision, and makes 
it unnecessary to suppose that her speed was greater than that which 
is testified to. 
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The No. 7 charges fault on the part of the Tracy in navigating in 
the fog with a large tow upon hawsers. The pilot and deckhand at 
the wheel of the No. 7 both testify that tliey heard the whistles of the 
Tracy. The captain of the No. 7 heard thèse whistles even when he 
was at supper, and thus absolves the Tracy from responsibility for 
failure to give whistle signais, but contradicts the captain of the Tracy, 
who, according to his recollection, had not found it necessary to give 
whistles because of the fog for some distance preceding his arrivai 
at the point of collision. Both the captain and the helmsman upon the 
No. 7 testify that they heard the whistles of the Tracy broaden off 
upon their port side and away from tlieir port bow, and that they 
assumed^ for some reason or other, that the Tracy had a boat along- 
side, instead of upon a hawser, as they understood and appreciated 
the signais to mean that the Tracy was in charge of a tow. The man 
at the wheel testifies that just before the collision he put his helm to 
starboard to avoid a ferryboat coming from Brooklyn, and his testi- 
mony would indicate that this maneuver carried the No. 7 further up 
the river and across the course of the Tracy, when otlierwise the No. 
7 might hâve proceeded under a port helm on such a course as to 
pass the Tracy's tow port to port. The positions of the boats upon 
the chart would indicate that any appréciation on the part of the No. 
7 as to the position of the Tracy and lier tow would hâve caused the 
No. 7 to pass down doser to Governor's Island and astern of the tow 
before crossing to Brooklyn. 

The Tracy charges fault on the part of the No. 7 in so navigating 
as to strike the tow after hearing the signais indicating the présence 
of the tow, when without stopping and in the fog the No. 7 kept 
on her course until the time of collision. If the witnesses upon the 
No. 7 had not heard the Tracy's signais, and if it appeared from the 
évidence that the Tracy had been running in the fog without giving 
signais, under such conditions that her lights could not be observed, 
then négligence on the part of the No. 7, even though she were com- 
pelled to swing to port, so as to avoid the Brooklyn ferryboat, Avould 
not be so évident. If the Tracy had not seen the No. 7, and had de- 
pended upon whistle signais in a fog, then her blowing of alarm 
signais and stopping would hâve been entirely consistent. But her 
witnesses testify that, having seen the No. 7, apparently in a position 
where navigation signais might hâve been given, the Tracy blew an 
alarm signal, and acted as if she were proceeding in a fog. 

It seems to be necessary to hold from thèse conflicting statements 
that the Tracy was not négligent generally in proceeding with a tow 
of this sort under the conditions which prevailed up to- the time of 
reaching the Buttermilk Channel, and that the conditions generally 
upon the river were not such as to justify an assumption that every 
tow would be alongside and not on hawser. At the point in ques- 
tion the Tracy seems to bave actually run intO' the dense fog which was 
prevailing along the Brooklyn shore, and even though toward New 
York lights could be seen, and though the Tracy could see the No. 7, 
it is possible and probable that the Tracy and her tow were in more 
dense fog than was the No. 7. 
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Under thèse circumstances there would seem to be no négligence at 
ail on the part of the Tracy, and if the conditions were such that 
navigation signais were possible, or that navigation by courses should 
control the boats, the No. 7 was bonnd to keep out of the way. If the 
Tracy was in a fog, then her blowing of an alarm whistle or sounding 
of fog whistles, which were heard by the No. 7, and which were heard 
even at a point where the Tracy was broadening out upon the No. 7's 
port side, put upon the No. 7 the obligation of stopping or at least as- 
certaining the position of the Tracy's tow before attempting to cross 
to Brooklyn. If the présence of the Brooklyn ferryboat and the den- 
sity of the fog prevented the No. 7 from appreciating the nearness of 
the Tracy and her tow, then the fault would be that of the No. 7. 
Upon the entire case the fault must be held to lie with the No. '7 and 
not with the Tracy. 

Counsel for the No. 7 hâve cited such cases as The Chicago, 146 
Fed. 979, 77 C. C. A. 225, and The Express, 212 Fed. 673, 129 C. C. 
A. 208, as authority for its proposition that the Tracy and her tow 
should not hâve proceeded under such weather conditions. But the 
voyage in question was not undertaken when danger from the fog 
was évident, as was disapproved in the cases cited. Nor did a situation 
develop requiring the tow to stop and tie up before the No. 7 appeared. 
The rule established in the City of Lowell, 152 Fed. 593, 81 C. C. A. 
583, would not hâve prevented the présent accident, for this was not 
caused by the movement of the Tracy, although if the Tracy had 
stopped, the blow might hâve been less harmful. The No. 4, 161 Fed. 
847, 88 ce. A. 665 ; The Umbria, 166 U. S. 404, 17 Sup. Ct. 610, 41 
L. Ed. 1053. So, also, the rule stated in The Bayonne, 213 Fed. 217, 
129 C. C. A. 560, requiring navigation with caution, under article 16 
of the Inland Rules (Comp. St. 1913, § 7889), did not require the 
Tracy to do anything other than as she did do, and whether the ordi- 
nary rules of navigation, or article 16, applied, it was the No. 7 which 
should hâve used caution. The City of New York, 49 Fed. 956, 1 C. 
C. A. 483 ; New York, Ontario & Western Ry. Co. v. Cornell Steam- 
boat Co., 193 Fed. 380, 113 C. C. A. 306, as well as The Express (su- 
pra), and the case of Howard v. Jersey Central Railroad Co., 221 Fed. 
625, 137 C. C. A. 349, establish the rule that a boat in a tow is not 
bound to blow fog signais or navigation signais unless it is évident 
that some imminent danger is unwittingly approaching. 

Upon the whole case it must he held that the fault was with the No. 
7, and that no fault existed on the part of the Tracy. 
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In re JOSMl'HSON et al. 

(District Court, D. Oregon. Janiiary 3, 1916.) 

No. 2661. 

1. Ba?tkeupict <®=>409 — Disciiaege — Dekiai. — Failueiî to Keep Bocks. 

Bankriiptey Act .Tuly 1, 189S. c. 541, § 14b (2), 30 Stat. 550 (Comp. St. 
191.S, § 9598), provides for the déniai of a discharse where the bankmpt, 
witli intent to conceal his financlal condition, bas destroyed, coneealed, 
or failed to keep books of acconnt or records froni whicb such condition 
misht be aseertained. A partnership, which subsequently became bank- 
mpt, kept no record of its business, except tliat afforded by cash résister 
sales slips, and no record of its indebtedness to Wholesale honses from 
wlioni tliey piirchased stock, except by fllins the invoices or bills for réf- 
érence. Hcld, that the intent to conceal their true finaneial condition 
miglit be dednced from the facts and clrcnnistanccs, and, as a man must 
be presnnied to intend the natural conséquences of his acts, it sufflciently 
apiieared by inference that the failure ro keep books was with the pur- 
pose of concealing tbeir finaneial condition. 

[Kd. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 739, 752- 
757; Dec. Dig. <®=3409.] 

2. Bankruptcy <S=3407 — Disciiaege — Desial — False Statemekt to Obtain 

Ckediï. 

A partnership, whicli subsequently became bankrupt, on February 7, 
1913, made a statement in writing to a creditor to obtain crédit, in which 
it was stated that the liabilities of the partnership were $20,503 and that 
there was a net surplus of $33,204. Obligations aggregatiug .$7,150 to tho 
wife and sistei'-in-law of one of the partners and certain other persons 
were not lucluded, and in the schedules as filed the total indebtedness 
was shown to e.xceed .$49,000, while up to and ineluding April 23, 1914, 
additional daims were filed, making the total indebtedness over $58,000. 
Hcld, that the finaneial statement was grossly inaccurate, and it might be 
inferre<l from the facts and circumstances that the statement was made 
knowingly and with the view of obtaining crédit through a deceltful 
statement. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 729-731, 737, 
738, 740-751, 758, 760, 761 ; Dec. Dig. <®=o407.] 

3. Bankruptcy <S=>407^Discuaege — Dexial — "False" Statement to Ob- 

tain Crédit. 

Under Bankruptcy Act, § 14b (2), provldlng for the déniai of a discharge 
where the bankrupt lias obtainetl money or property on crédit upon a ma- 
tcrially false statement in writing made by him for the purpose of ob- 
taining crédit, the statement, to be "false," must be false witli the knowl- 
edge of the party making the statement and with the view of deceiving 
or misleading. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 729-731, 737, 
738, 740-751, 758, 760, 761 ; Dec. Dig. €=o407. 

For other définitions, see Words and Phrases, First and Second Séries, 
False.] 

4. Bankeuptcy <g=:3407 — Disciiaege — Groukos for Dental. 

A partnersliip's failure to keep books of account with intent to conceal 
its finaneial condition, and a false statement in writing nuide by it for 
the purpose of obtaining crédit, did not pre^•ent a discharge of one of the 
partners, who was not active in the business, did not know what was be- 
ing done, and was not cognizant of the making of the statement, or the 
manner in which the books were Icept. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 729-731, 737, 
738, 740-751, 758, 760, 701; Dec. Dig. cg=p407.] 

<S=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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In Bankruptcy. In the matter of Hannah Joseplison and others, 
indivicliially and as partners undcr the iirm name of Josephsons, bank- 
rupts. On objections to the discharçe of the bankriipts. Discharge 
denicd as to two of the partners, and granted one of the partners. 

E. Jj. Hermann, of Roseburg, Or., for l)an!\rupts. 
A. N. Orcutt, of Roseljiirg,, Or., and Sidney Teiser, of Portland, 
Or., for trustée and oljjecting creditors. 

WOLVERTO'N, District Jndge. This rnatter cornes up on objec- 
tions to tlie discharge of tire bankrupts ; the bankrupts consisting of 
Hannah Josephson, Sam S. Josephson, and JuHen Josephson, doing 
business under the firm name of Josephsons. Spécifications were tîled 
by Pontiac Shoe Manvifacturing Company, Dougherty Shoe Company, 
and Krausse Bros. The spécifications set forth that the bankrupts 
obtained property on crédit, through material false statements in writ- 
ing made to each of the above-named firms, and to the firm of Brad- 
shaw Bros., and that, with intent to conceal their true financial condi- 
tion, the bankrupts hâve destroyed, concealed, or failed to keep bocks 
of account or records from which such concHtion might be ascertained. 

The cause was referred to C. L. Hamilton, référée in bankruptcy, 
to hear and take the testimony and to report his findings and recom- 
mendations. This the référée has attended to, and has reported recom- 
mending that a discharge be not allowed as to each of the members 
of the firm. The report shows, among other things, that in the man- 
agement of the firm's business Juhen Josephson had charge of the 
correspondence, paying bills, etc., and that Sam S. Josephson had 
charge of the sales department, but that both were actively engaged 
in carrying on and transacting the business of the firm ; that Hannah 
Josephson was not an active member of the firm, and had been absent 
for the greater portion of the time for the past four years prior to 
closing the business, and knew little of the atïairs of the firm, and 
was not actively engaged in carrying on the business thereof. 

[1] As it relates to the keeping of books, the référée makes this 
finding : 

"That about two years previous to their closing business they dlscontlniied 
doing a gênerai crédit business and went onto a cash basis, and from tliat tinie 
on unfil they llled their jjefitloii i]i liankniptcy the only record of the liusiness 
kejit was that atïordod by a daily balance systeni, as shown b>- the Xiitional 
Cash Register sales slips. A recoi-d of their in<lel)t(-dness to Wholesale houses 
from whom they i)urc])ased stock was kept by liling the invoices oi- liills Cor 
référence, and prier to closing business they entered up thèse invoices or bills 
in a book, for the purpose of referring to their creditors in niaking ni) the 
scliedules in bankruptcy. and after-i eutering up sald bills lu the book they 
were either mislaid or destroyed." 

This finding, read in connection with the évidence, shows its in- 
tendment to be that, prior to closing th.e business — that is, when it 
was found that bankruptcy was the inévitable resuit — they entered 
up thèse invoices, etc. ; so that there was no entering up of the in- 
voices or bills in any book during the continuance of the business. 
Now, the question arises whether, under Bankruptcy Act, § 14b (2), 
the bankrupts hâve, with intent to conceal their financial condition, 
229 F.— 18 
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destroyed, concealed, or failed to keep bocks of account or records 
from which such condition might be ascertained. 

The intent spoken of in this clause of the act need not be proven 
by absolute shovving that the party, in faiUng to keep books, designed 
to conceal assets or fail to disclose the state of his business ; but 
it may be deduced from ail the f acts and circumstances in the case and 
thus ascertained and determined. The well-established rule is often 
invoked in determining the intent, namely, that a man must be pre- 
sumed to intend the natural conséquences of his act. Now, from the 
findings of the référée it would appear that this firm kept absolutely 
no books at ail, and the only record that they had for référence was 
the register record of cash receipts. The invoices showing the pur- 
chases were simply filed for référence, but during the course of the 
business, no record — book record or othervvise — was made of thèse 
bills, so that there were absolutely no books by which the condition, 
financial or otherwise, of the firm could be ascertained or kept; and 
I think the inference is so strong as to admit of no cavil that this 
firm failed to keep books with the purpose of covering their assets, 
so that they might not be definitely known to their creditors, or to 
those whose business it might become to look into their financial con- 
dition. This conclusion is borne ont upon authority. See In re 
Newbury & Dunham, 209 Fed. 195, 126 C. C. A. 207; In re Goldich 
(D. C.) 164 Fed. 882. 

[2] As it relates to the charge of obtaining money or property on 
crédit upon a material false statement in writing, the claim that such 
crédit was obtained from Pontiac Shoe Manufacturing Company, 
Dougherty Shoe Company, and Bradshaw Bros, bas not been proven. 
But it is shown that the firm, acting through Julien Josephson, made 
a statement in writing to Krausse Bros., on February 7, 1913, in 
which they stated that their stock of merchandise on hand at the 
time amounted to $33,467, and that their other personal property, real 
estate, and fixtures amounted to $20,300, and that their liabilities were 
$20,563, leaving a net surplus of $33,204; that the following claims 
for indebtedness existing at the date of making such statement were 
not included therein, namely : Mrs. Vera Josephson, wife of Julien 
Josephson, $1,500; Mrs. P. A. Kerr, sister-in-law of Julien Joseph- 
son, $1,500; H.Little, $3,000; H. Wollenberg, $750 ; and Jos. Micelli, 
$400— aggregating $7,150. The référée makes this further finding: 

That "in the schedules as flled the Indebteduess Is glven as unsecured claims, 
Jf28,7S6.99 ; securod t-hiiuis, $20,590— iiiakiiig a total indebtedness of $49,376.99. 
In addition to the above, tiiere lias been flled and allowed, up to and including 
the 23d of April, 1914, additional unsecured claims amouuting to $9,597.56, 
making the total indebtedness $58,974.55." 

This latter finding relates to the showing made at the time of filing 
the schedule in the bankruptcy court, and from this finding it appears 
that there was a grossly incorrect statement of the financial condition 
of the firm made to Krausse Bros., and the question arises whether 
this act upon the part of the bankrupts will defeat their right of dis- 
charge. That the statement was incorrect and misleading there is 
no shadow of doubt, but whether it was false in the sensé of the 
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statute is a légal question, to be determined upon a proper construc- 
tion of the law. 

[3] The word "false" must be construed to mean false with the 
knowledge of the party making the statement, and further with the 
view of deceiving or misleading. Such a construction has been given 
to it by the Circuit Court of Appcals for the Third Circuit. Gilpin v. 
Merchants' Nat. Bank, 165 Fed. 607, 91 C. C. A. 445, 20 L. R. A. 
(N. S.) 1023. See, also, In re Arenson (D. C.) 195 Fed. 609, 612. 
But in this case, as in the previous, where the party has failed to keep 
books with intent to conceal, etc., the intent may be deduced from 
ail the facts and circumstances attending the transactions; and, so 
applying the law, I am convinced that the statement to Krausse Bros, 
was made knowingly, and with the view of obtaining crédit through 
a deceitful statement made. 

[4] I am therefore impelled to affirm the finding and recommenda- 
tion of the référée as it relates to the partners Julien Josephson and 
Sam S. Josephson; but as Flannah Josephson was not active in the 
business, and knew nothing of what was being done, and especially 
was not cognizant of the making of the false statement or the manner 
in which the books were kept, she should be granted her discharge, 
and such will be the order of the court. 



UNITED STATES v. KIXG et al. 

(District Court, D. Massacliusetts. October 23, 1015.) 

No. 9.J.3. 

1. Monopolies ©=31 — Criminal Pkoskcl'tiox.s — Sufficiescy of Indictmest. 

An indictnieiit alleged tliut defeiidants eiitered into a conspiracy that 
they should appoint an executive conjuiittee, that the executive coni- 
mittee bhould constltute a listing comnilttoe, that the listliia; coinmittee 
should cause a list of undesirable persouj; to Ijo prepared and puhllshed. 
and tliat défendants should thereafter refuse to liave unv further business 
deallngs with such hlacklisted pei'sous, that tli(ï défendants did ajipolnt a 
listing couimittee, that in pTU'suance of the C(jnsi)lracy and to eîïect Its 
object the comuiittee hlacklisted a person uauied, and défendants refused 
to deal with liim, thereby restraiiiing hini from earrylng ou Interstate 
trade. llcld, that this sulliclently alleged that the conspiracy was actually 
entered upon and engaged lu, aud the use of the word "should" did not ren- 
der it insufticient lu this respect. 

[Ed. Note. — For other cases, see Monopolles, Cent. Dig. § 20; Dec. 
Dig. .2=31.] 

2. ISDTCTMEKT AND INFOBMATION i®=3l25 — MONOPOLIES — CrIMIXAL PboSECU- 

II0N3 — IJUPLICITY. 

Such indlctmeut was not bad for dupllclty, as charging both a con- 
spiracy in restraint of trade and au actual restraint of trade, as the 
overt acts descrlbed were alleged in support of the charge of conspiracy, 
and not as separate crimes. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 334-400 ; Dec. Dig. <S==>125.] 

3. Indictment and Information iS==>8G — Requisites and Sufficiency — Allé- 

gations AS to Venue. 

An iudictment for a conspiracy in restraint of trade alleged that at 
Boston, in the district of Massachusetts, the défendants therein nauied 

©issFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests St. Indexes 
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unlawfully, etc., entered into a coiispiracy therein described, and tliat, In 
pnrsuance of such consplracy and to effect Its object, they did certain 
acts. Held tliat thîs sutHcieiitly alleged a crime commltted by eacli of the 
défendants witliin the district of Massachusetts. 

[r3d. Note. — For otlier cases, see Indictment and Information, Cent. 
Dig. g§ 230-243 ; Doc. Dig. <S=>S6.] 

4. Monopolies <©=331 — Cwminal Prosecutions — Sufficibnct op Indictmext. 

Interstate sliippers of an es])ecially désirable variety of potato foriued a 
shippers' association, the mendiei's of wlilcli inade 75 per cent, of ail in- 
terstate shipnients of such potatoes. The association aeted througli a 
conmiiltee, which was authorized to détermine whether any person pro- 
ducing, recei\ing, or dealiiig in sucli potatoes was undesirable. Persons ad- 
jiidged undesirable were put on a black list, wliicli was cireulated among 
tlie menibers, wlio were forbidden inider a penalty from liaving any busi- 
ness dealings witli blacklisted persons. Tlie blaclc list was also cireulated 
among noumoniliers, dealing in potatoes as buyers, sellers, commission 
merchants, or otbierwise, aiid sueli nonnierabers were notified that, unless 
they ceased dealing witb blacklistcd persons they would be blacl'ilisted, 
and niembers of the association would no longer deal with tliem. An 
iudictinent for a conspii-acy in restraint of trade did not state the object 
of the association or the reasous for which persons were blaekllsted. 
Jlcld, that on dennn-rer it must be assunied that thèse reasons were leglti- 
mate, and hence tlie indictmeut did not show that défendants were not 
within their rights in forming the association, blacklistiug persons, and 
agreeing tliat tlie niembers would not deal with such blacklisted persons, 
but tliat in goiug outside its owii nieuibership and attenipting to coerce 
noumembers froui dealing with those blacklisted it was au illégal cou- 
spiracy. 

[Ed. Note.— For other cases, see Monopolies, Cent. Dig. § 20; Dec. Dig. 

®=5ol.] 

5. MOXOPOLIES <S=3l7 COMBINATIONS PrOHIBITED — BOYCOTTS SECOSDAEY 

Boycotts. 

Where it was intended to restraiii the trade of the blacklisted persons, 
the "secondary boycott," or attempt of the niembers of the association to 
coerce nonuieiiibers into refrniiiing from dealing with blacklisted persons, 
was illégal nuder the Sherman Act (Act ,îuly 2, 1890, c. 047, 20 Stat. 
20!) [Conip. St. 1913, §§ SS20-SS30I), regardless of défendants' purpose or 
motive as no purpose or motive could uiake such action justifiable or such 
restraint légal. 

LEd. Note. — For other cases, see Monopolies, Cent. Dig. § 13 ; Dec. Dig. 
<g=3l7.] 

6. MONOPOUES ©=531 — ClîlMINAL PrOSECUTIOXS — SUFFIOIENCY OF InDICTMEXT. 

Where an indietnieiit against the niembers of a potato shippers' asso- 
ciiition, the niembers of which ccaitrolled 75 per cent, of au especially 
désirable variety of iiotatoes, for consplracy in restraint of trade, alleged 
that persons engaged in buying, selling, or dealing in such potatoes could 
not obtuiu snlticient (luantities to ineet their legitimate demands unless 
potatoes were supplied to tliem by such niembers, it sufficiently appeared 
that it was intended to restrain the trade of persons blacklisted by the 
association, as the refusai to do business with tliem would restrain their 
trade, and the inteiit must be iiresumed from the act itself. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 20; Dec. Dig. 
cS=531.] 

Cari C. King and others were indicted for a conspiracy in restraint 
of trade. On demurrer to the indictment. Demurrer overruled. 

Ê=»For other cases see sanie topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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George W. Anderson, U. S. Atty., and Léo A. Rogers, Asst. U. S. 
Atty., both o£ Boston, Mass. 

Herbert Parker, of Boston, Mass., for défendants. 

MORTON, District Judge. This is an indictment for a conspiracy 
in restraint of trade under the Sherman Act. The défendants bave 
demurred, and bave assignée! many causes of démarrer, which fall 
into two groups, viz. those wbicb relate to tbe language of the indict- 
ment, and tbose which relate to its subject-matter. 

[1] As to the objections based on the alleged insufficiency or inac- 
curacy of the language : 

Tbe défendants contend that the indictment does not allège that a 
conspiracy was actually entered upon and engaged in. Tbis argument 
is based principally upon the use of the word "should" in that part of 
the indictment which undèrtakes to describe the conspiracy. It allèges 
that tbe défendants unlawfully and knowingly entered into a conspir- 
acy in unreasonable restraint of trade, which conspiracy was, in sub- 
stance, that tbe défendants "sbould appoint" an executive committee, 
that such executive committee "should constitute" a listing committee, 
that said listing committee "should cause" a list of undesirable re- 
ceivers to be prepared and published, that ail the members of tbe as- 
sociation "sbould thereafter refuse to hâve any further business deal- 
ings" with tbe blacklisted persons, etc. The indictment then goes on 
to allège that the défendants constituted said listing committee, and, 
"in pursuance of said conspiracy and to effect the object thereof," 
did blacklist one McLatchy, and that the remaining members of the 
association refused to deal with him, thereby restraining him from 
carrying on interstate trade. 

It is thus explicitly alleged that the défendants engaged in a con- 
spiracy that they should do certain tbings, and that tbey did certain 
acts in carrying it out. An agreement is not infrequently stated in the 
form, "It was agreed that the parties should do," etc. Such language 
means, as I understand it, that the agreement was actually made. The 
indictment is to be taken as a whole, and in the fair nieaning of tbe 
words used; so considered, it sufficiently charges that tbe défendants 
entered into the conspiracy which is described. To apply the test sug- 
gested in the défendants' brief, it seems to m.e plain from the indict- 
ment "that the combination or agreement between tbe alleged conspira- 
tors bad developed from the mère contemplation of a tentative plan 
into a definite, initiated, operative course of action." 

[2| The défendants also contend, rather inconsistently, perhaps, 
that tbe indictment is bad for duplicity, because it charges both a con- 
spiracy in restraint of trade and an actual restraint of trade. It is, 
however, clear that what the indictment charges is a conspiracy, and 
that tbe overt acts described in it are alleged in support of that charge, 
and not as separate crimes. 

[3] In the case of Doyle, it is further argued that the indictment 
does not allège any criminal act committed by him in this district. It 
does, however, explicitly state that, "at Boston, in said district of Mas- 
sachusetts, said défendants [i. e., King, Hovey, Powers, Doyle, ami 
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Sylvester] unlawfully, knowingly, and feloniously entered into a con- 
spiracy with each other," etc. This, in connection with the rest of 
the indictment, sufficiently allèges a crime committed by Doyle in this 
district. 

Coming to the substance of the charge, the indictment, as I construe 
it, describes the f oUovving business situation : 

[4] An especially désirable variety of potato is grown in Maine, 
which is well known under the name of Aroostook county potatoes. 
There is an extensive Interstate trade in them. Persons interested 
in that trade formed an association called the Aroostook Potato Ship- 
pers' Association. Seventy-five per cent, of ail interstate shipments 
from Maine of Aroostook county potatoes were made by members 
of this association. It acted through a committee. The conimittee was 
authorized to détermine whether any given person who carried on 
the business of producing, receiving, or dealing in such potatoes was 
"undesirable." The basis upon which this détermination was to be 
made does not appear. The persons adjudged "undesirable" were 
thereupon put on a black list. This black list was circulated among the 
members of the association, and they were forbidden by its by-laws, 
imder a penalty, from having any business dealings with a blacklisted 
person. The black list was also circulated among persons dealing in 
potatoes, either as buyers, sellers, commission merchants, or otherwise, 
who were not members of the association ; and such persons were 
notified that, unless they ceased dealing with the blacklisted person, 
members of the association would not longer deal with them, and 
they themselves would be blacklisted. Is such an association légal un- 
der the Sherman Act? 

Persons hâve a right to associate for the purpose of advancing their 
own interests by discriminating against other persons, if such dis- 
crimination is bascd upon proper and légal grounds, e. g., failure to 
pay bills due to members of the association (Brewster v. Miller, 101 
Ky. 368, 41 S. W. 301, 38 L. R. A. 505), and is not merely coercive 
and arbitrary, as in Martell v. White, 185 Mass. 255, 69 N. E. 1085, 
64 L. K. A. 260, 102 Am. St. Rep. 341 ; nor for the purpose of re- 
straining interstate trade, as in Eastern States Lumber Association v. 
U. S., 234 U. S. 600, 34 Sup. Ct. 951, 58 L. Ed. 1490, L. R. A. 1915A, 
788. 

The object of the Aroostook Association is nowhere described in 
the indictment; and there is no allégation of any purpose or intent 
by its members or by the défendants to restrain trade. The reasons 
for which it blacklisted persons are not statcd ; they do not appear 
lo hâve relaied to the sale or purchase of commodities or to interstate 
commerce : they niay bave been, and on this demurrer must be as- 
surxicd io hâve been, legitimate. It does not appear that the défend- 
ants were not witliin their rights in the formation of their association, 
in giviivj; its oflicers the right to blacklist, and in agreeing that mem- 
';ers would not deal with blacklisted persons. Up to a certain point, 
the situation described is not legally différent from that which arises 
whcn the executive offi'cers of a labor union déclare a strike against 
a certain employer to obtain shorter hours, higher wages, or some 
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other legitimate end. A strike is merely an agreement by ail the mem- 
bers of the union not to do business with that employer. 

[5, 6] But the défendants' association did not confine its activities 
to its own members and their relations to such persons as from time 
to time might be placed upon its black list. It went f urther, and con- 
templated that the black list, made by its executive committee, should 
be circulated among nonmembers as well as members, and that out- 
siders should be notified that they, too, must refrain from doing busi- 
ness with the persons who had been blacklisted by the association, 
or they, too, would be blacklisted. This was referred to in argument 
as "a secondary boycott." If done with the intent to restrain trade 
with the victim and thereby to coerce him, it is exactly what was out- 
lawed by the Suprême Court in the Danbury Hatters' Case, Lawlor 
V. Loewe, 235 U. S. 522, 35 Sup. Ct. 170, 59 L. Ed. 341. If an intent 
to restrain trade is apparent from the indictment, it need not be ex- 
plicitly alleged. Tiiis was decided in U. S. v. Patten, 226 U. S. 525, 
543, 23 Sup. Ct. 141, 57 L. Ed. 333, 44 L. R. A. (N. S.) 325. When 
an association controlling 75 per cent, of a certain commodity refuses 
to do business with any given dealer in it, its action so clearly and 
naturally restrains bis trade that an intent to do so must, I think, be 
presumed from the act itself. In this case it is explicitly alleged that 
persons engaged in the business of buying, selling, or deaHng in Aroos- 
took county potatoes could not obtain sufficient quantities of such 
potatoes "to meet the legitimate demands of their several businesses 
unless in some part Aroostook county potatoes are su])plied to them 
by the persons, aforesaid members of the Aroostook Potato Shippers' 
Association." The indictment thus allèges a conspiracy in restraint of 
trade of such character as to warrant an imputation of an intent to 
accomplish that resuit. 

The final question is whether the restraint appears to bave been 
unreasonable or illégal. As before stated, the indictment is wholly 
silent as to the grounds upon which the blacklisting was done, or the 
purpose of it. If a secondary boycott is ever légal, it must be assumed 
to bave been so in this instance; but I think it never is. In Pickett 
V. Walsh, 192 Mass. 572, at page 588, 78 N. E. 753, at page 760 [6 
L. R. A. (N. S.) 1067, 116 Am. St. Rep. 272, 7 Ann. Cas. 638], it was 
held that "organized labor's right of coercion and compulsion is lim- 
ited to strikes against persons with whom the organization has a trade 
dispute" ; and in Plant v. Woods, 176 Mass. 492, at page 502, 57 N. 
E. 1011, at page 1015 [51 L. R. A. 339, 79 Am. St. Rep. 330], it was 
said: "The défendants might make such lawful rules as they pleased 
for the régulation of their own conduct, but they had no right to force 
other persons to join them." See, too, Cornellier v. Haverhill Shoe 
Manufacturers' Association, 221 Mass. 554, 109 N. E. 643 (Suprême 
Judicial Court, Massachusetts, September, 1915). 

Under the Sherman Act the right of combination is certainly not 
greater than at common law. 

"In other words, the trade of the wholesaler with strangers was directly 
affeeted, not because of any supposed wrong which he had done to theui, but 
because of the grievance of a member of one of the associations, who had re- 
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ported a wronï to lihnself, whlcli giiovance, wlien bronclit to the attention of 
otliers, it was hopcd wouUl deter them froiu dealliis witli the offeudiiig party. 
Tliis practice takes the case out of those normal aud usual agreements in aid 
of trade and conunerce whlch may he found not to be within the aet, and 
puts it within the prohil)ited class of undue aud unreasonable restraints, such 
as was the particular subject of condemnation in Loewe v. Lawlor, supra. 

"Tlie argument that tlie course pursued is necessary to the protection of 
tlie retail trade and proniotive of tlie public welfare in iiroviding retail facili- 
ties is answered by the fact that Cougress, wlth the right to control the fleld 
of Interstate commerce, has so legislated as to prevent resort to practices 
which unduly restraiu compétition or unduly obstruct the free flow of such 
commerce, and private choice of ineans must yield to the national autliority 
thus exerted. Addyston Pipe Co, v. United States, 175 U. S. 211, 241, 242 [20 
Sup. et. 96, 44 L. Kd. 136]." 

Day, J., Eastern States Lumber Association v. U. S.. 234 U. S. COO, at 612, 
34 Sup. et. 951, at 954 [58 L. Ed. 1490, L. R. A. 1915A, -S8]. 

The association may hâve had the right to blacklist persons for 
légal and sufficient causes and objects, and to compel its members 
to refrain from dealing with them. But it had no right to endeavor 
to enforce its judgments by insisting that outsiders also obey them or 
else be blacklisted. No purpose or motive could make such action 
justifiable or such restraint légal. It follows that the restraint of trade 
described in the indictment was of an illégal character. 

Démarrer overruled. 



LATJGIITER & FISIIER v, McLAIN, Fire and Police Com'r, et al. 

(District eourt, AV. D. Tennessee, W. D. January 22, 1916.) 

No. 714. 

1. EviDEXcE ig=32fl — ,Tt;dicial Notice — Statuter. 

The United States District eourt for the Western District of Ten- 
nessee takes judicial notice of the laws of Tennessee establishiug public 
schools. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 36, 37, 39, 43- 
46, 48; Dec. Dig. <©=520.] 

2. Evidence ig=3l0 — .Tuuicial Notice — Geogkapiiioai, Facts. 

The court wlll take judicial notice tliat there are several schoolhouses, 
both public and private, wherein school is kept, within four miles of a 
particular place of business in the city of Memiiliis. 

[Ed. Note.^For other cases, see Evidence, Cent. Dig. §§ 9-14 ; Dec. Dig. 
<S:=5lO.] 

3. Commerce <S=3S — Interstate Commerce — Opération of State Laws. 

The Wilson Law (Act Aug. 8, 1890, c. 728, 26 Stat. 313 [Comp. St. 1913, 
§ 8738]) provides that intoxicating liquors transported into any state, or 
remainlng tlierein for use, cousumption, sale, or storage tliereiu, shall 
upon arrivai therein be subject to the opération and efCect of the laws 
of the State enacted in the exercise of its police powers, to the same 
extent as though such liquors had been produced in such state. The 
Webb-Kenyon Act (Act March 1, 1913, c. 90, 37 Stat. 699 [Coiup. St. 1913, 
§ 8739]), entitled "An act divesting intoxicating liquors of their Inter- 
state character in certain cases," prohibits the shipment or transporta- 
tion of intoxicating liquors from one state or territory to another state or 
territory which are intended by any person interested therein to be re- 
ceived, possessed, sold, or used in violation of any law of such state or 
territory. Acts Tenn. 1909, c. 1, § 1, makes it unlawful to sell intoxicat- 

(g=3For other cases see same topic & KEY-NUMBBR lu ail Key-Numbered Digests & Indexes 
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Ing liquors as a beverage withln four miles of any schoolliouse wliere 
sehool is kept. Plaintiff was receivlng intoxicating liquors from other 
States at its iilace of business in Memphis, and reselliiig them at sucli 
place of business to purchasers residing in other states dlrectly or by 
mail, telegraj)!!, or téléphone. JJcId, that this Imsiness was not protected 
by tUe fédéral Constitution or laws relating to Interstate commerce, but 
was subjcct to tb.e laws of tlie stnte euaeted in the exercise of its police 
powers, as though Congi'ess hnd never been granted or exereised the pow- 
er to regulate Interstate conmierce. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 5; Dec. Dig. 

<S=3g'.] 

In Equity. Suit by Laughter & Fisher against W. T. McLain, Fire 
& Police Commissioner of the City of Memphis, and another. Stay 
vacated, and temporary injtinction denied. 

Frank S. Elgin and A. B. Galloway, both of Memphis, Tenn., for 
plaintiff s. 

Chas. M. Bryan, of Memphis, Tenn., for défendants. 

McCALL, District Judge. This case is before me tipon the original 
and amended bills, filed by Laughter & Fisher against W. T. McLain, 
fire and police commissioner, and O. H. Perry, chief of police, of the 
city of Memphis, Tenn., and the answer tO' the bill. The relief prayed 
for is that an injunction issue, restraining the défendants from inter- 
fering with or obstructing the Interstate shipping business of the peti- 
tioners, and from in any other way or manner interfering, molesting, 
or otherwise disturbing the petitioners in the conduct of their business, 
and for gênerai relief. 

It appears from the bill that the plaintiffs hâve procured from the 
government the proper internai revenue tax stamps, as required by 
law, as wholesale and retail liquor dealers, doing business at No. 520 
South Main street, Memphis, Tenn., and are engaged in the interstate 
shipment of intoxicating liquors, and that they bave complied with 
ail the régulations and requirements of the United States, especially 
in référence to the interstate sale and shipment of liquors, that their 
business is exclusively interstate commerce, and that they are not en- 
gaged in the sale, or offering for sale, li(|uors or intoxicating beverages 
within the city of Memphis, state of Tennessee. 

Notwithstanding thèse facts, it is alleged that the défendants, as 
officers of the city of Memphis, bave forcibly and without- authority 
closed and fastened the doors of the plaintiffs place of business, and 
bave refused to allow said doors to be opened, or for plaintiffs to 
remain in their place of business, or in any way or manner operate 
any kind or character of business, in connection with their interstate 
shipment of liquors. 

The ansv/er of the défendants dénies that they hâve attempted to 
interfère with the plaintiffs, in carrying on business in interstate com- 
merce, and deny that the plaintiff is so solely engaged. Section 1, chap- 
ter 1, Acts of the Législature of Tennessee of 1909, provides: 

"That it sliall not hereafter be lawful for any person to sell or tipple 
* * * intoxicating liciuors, including wine, aie, and béer, as a beverage, 
within four miles of any schoolliouse, public or private, where a sehool is 
kept, whether the sehool be then in session or not, in this state, and that any 
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one violating tlie provisions of tliis aet shall be gullty of a misdcmeanor, and, 
ni)on conviction, sliall be punished by a fine for each olïense of not less tlniu 
fifty dollars nor more than five liundred dollars and imprisonment for a period 
of uot less than thirty days nor more than six nionths." 

[1,2] The court takes judicial notice of the laws of Tennessee, 
establishing public schools, and also of the fact that within four miles 
of the plaintiff's place of business at No. 520 South Main street in 
Memphis, there are several schoolhouses, both public and private, 
wherein schools are kept. Hence it follows that if the plaintift's are 
selling, and conducting the business of dealing in, intoxicating liquors 
at their said place of business, they are doing so in violation of the 
law of Tennessee, and are subject to the penalty of that law, unless 
they are protected therefrom by virtue of the Interstate commerce 
clause of the fédéral Constitution. 

[3] This bill is filed upon the theory that the plaintiffs, being en- 
gaged in Interstate commerce, are entitled to the protection guaranteed 
to them under article 1, section 8, clause 3, of the Constitution of the 
United States, and the acts of Congress pursuant thereto, it being al- 
leged in the bill that they sell only in interstate commerce and in the 
original package, and to support this contention, reliance is had on 
Leisy v. Hardin, 135 U. S. 100, 10 Stip. Ct. 681, 34 L. Exl. 128, and 
subséquent holdings of the Suprême Court of the United States, in 
Une therewith. 

Assuming that plaintiff's contention vvould be sound, nothing else 
appearing, we are confronted with the Act of Congress of March 1, 
1913, chapter 90, volume 37, Statutes at Large, part 1, page 699, 
known as the Webb-Kenyon Act, and entitled "'An act divesting in- 
toxicating liquors of their interstate character, in certain cases." It 
is therein provided that the shipmcnt or transportation, in any man- 
ner or by any means whatsoever, of any spirituous, vinous, malted, 
fermented, or other intoxicating liquors of any kind, from one state, 
territory, etc., into another state, territory, etc., which said spirituous, 
vinous, malted, fermented, or other liquors is intcnded, by any person 
interested therein, to be received, possessed, sold, or in any manner 
used, either in the original package or otherwise, in violation of any 
law of such state, or territory, etc., is prohibited. 

Conceding that prior to this act intoxicating liquors could be shipped 
into Tennessee, and hère resold in interstate commerce, under the 
commerce clause of the Constitution, and the rulings made thereunder, 
by the Suprême Court of the United States, the question arises, can 
such business be legalh' conducted, in a state wherein it is a violation 
of law to sell the articles of commerce mentioned in the Webb-Ken- 
yon Act, the purpose of the said act, as stated in the caption being, "An 
act divesting intoxicating liquors of their interstate character in cer- 
tain cases." 

The cases mentioned in the act, wherein intoxicating liqtiors are 
divested of their interstate character, is shipping it into a state where- 
in it is a violation of the law of such state to receive, possess, sell, 
or in any manner use said articles. 

We hâve seen that the plaintiffs state in their bills that they re- 
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ceived intoxicating liquors, for the purpose of reselling them in inter- 
state commerce, but if such intoxicating liquors hâve been divested 
of their interstate character, by tlie Webb-Kenyon Act, how is it pos- 
sible for the plaintiffs to successfully invoke the protection of the in- 
terstate commerce clause of the Constitution? 

In the Act of Congress of August 8, 1890, chapter 728, 26 Statutes 
at Large, 313, known as the Wilson Law, it is provided : 

"Tlmt ail fermented, distillcd, or other intoxicating liquors or liquids trans- 
ported luto any state or territory, or remainlng thereln for use, cousumption, 
sale or storage thereiu, shall upon arrivai in such state or territory be sub- 
ject to tlie opération and elïcct of the laws of such state or territory enacted in 
the exercise of its police powers, to the same extent and in the same manner 
as though such liquids or liquors had been produced in such state or territory, 
and shall not be exempt therefrom by reason of being introduced therein in 
original packages or otherwise." 

Thus it appears from the Webb-Kenyon Act, supra, that intoxicat- 
ing liquors are divested of their interstate character, if it be intended 
to use them in any manner in violation of any law of the state, and 
the shipment of articles mentioned therein into Tennessee with such 
intent, is prohibited. From the Wilson Law, it appears that when such 
articles are shipped into Tennessee, they are subject to the protection 
and effect of the laws of Tennessee. In re Rahrer, 140 U. S. 545, 11 
Sup. Ct. 865, 35 L. Ed. 572. Hence we conclude that the stock of in- 
toxicating liquors in the place of business of the plaintiffs in Mem- 
phis, Tenn., was divested of its interstate character when shipped into 
Tennessee in violation of law, and it was hère subject to be dealt with 
under the laws of the state enacted in the exercise of its police powers, 
with the same force and effect as though the power to regulate com- 
merce among the several states had never been granted to Congress, 
or as though Congress had never undertaken to regulate commerce 
among the states by législation. 

From this it would seem to foUow that intoxicating liquors originat- 
ing outside of this state, and placed in interstate shipment, destined to 
a point within this state, are subject to the laws of Tennessee from the 
time they cross the state line hitherward, until they shah hâve been 
transported outside the boundaries of the state, provided such intoxi- 
cating liquors are destined to a point in Tennessee, with the intention 
of any person interested therein that they were to be received, pos- 
sessed, sold, or used in any manner in violation of the laws of Ten- 
nessee. State of West Virginia v. Adams Express Company, 219 Fed. 
794, 135 C. C. A. 464, and cases there cited. Adams Express Co. v. 
Kentucky, 238 U. S. 190, 35 Sup. Ct. 824, 59 L. Ed. 1267, Ann. Cas. 
1915D, 1167, decided Jan. 14, 1915. 

Since it clearly appears that the plaintiffs had received and pos- 
sessed intoxicating liquors in Memphis, and were not only offering but 
were engaged in selling them at their place of business, to purchasers 
residing in other states, directly, or by money orders received through 
the mails, or by telegraph or téléphone orders, we are of the opinion, 
for the reasons stated, that they are not protected by the fédéral Con- 
stitution, and laws of Congress relating to interstate commerce. 

It was insisted for the plaintiffs that the character of sales made by 
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them is ruied by the case of State v. Kelly, 123 Tenn. 560, 133 S. W. 
1011, 36 L. R. A. (N. S.) 171, and this insistence seemed to hâve been 
acquiesced in by counsel for the défendants. In that case the covirt 
held that although the sale of intoxicating liquors was made by Kelly 
at Chattanooga, Tenn., to certain New York purchasers, it was made 
upon an order received by him through the United States mails, and 
hence was a sale in Interstate commerce, for making which, therefore, 
Kelly was not amenable to the laws of Tennessee. It is only necessary 
to say that the Kelly Case was decided more than two years prior to 
the passage of the Webb-Kenyon Act, and at a time, therefore, when 
intoxicating liquors in Tennessee possessed ail the attributes of an 
article of Interstate commerce. 

There being no fédéral question involved, and ît appearing that 
plaintiffs and défendants are ail citizens of Tennessee, this court is 
without jurisdiction to grant the injunctive relief prayed for. 

An order will be entered vacating the stay order heretofore made 
and denying the temporary injunction prayed for. 



AMERICAN STJGAR REFINING CO. v. MeFARLAXD et al. 
(District Court, E. D. Lonisiana. January 17, 1016.) 

No. 152S5. 

1. CONSTITUTIONAL LAW (S=>240 — MONOPOLIES <S=10 — EqUAL PbOTECTIOX OF 

THE Laws — Cr,A.ssiriOAïioN. 

Act La. No. 10 of 1915, refnilatiiis; the business of refining sngar, pro- 
vidt's tbnt any jjerson ensased in tlie business of refining susar vvitbin 
tlie stato, wiio sliall s.ystematieally pay In Loiiisiana a less priée for 
sugar tban lie jiays in any otlier stale, sliall be prima faeie presunied to 
be a party to a monoiwly or coniblnation in restraint of trade or com- 
merce, and vipon conviction thereof subject to a fine of i?500 a day for the 
period duriiig which lie is adjudged to hâve done so, and that the business 
of refining sugar within the nieaniiig of that act is thereby defiued to be 
that of any concern that buys or refines raw or other sugar exclusively, 
or that reflues raw or other sugar froni sugar taken on toU, or that buys 
and reflues more raw or other sugar than the aggregate of the sugar pro- 
duced by it from cane grown and purchased by it. lleM, that the dis- 
crimination between the sugar reflners to which it applies and buyers of 
sugar not engaged in refining, or reflners of sugar not engaged in refluing 
In Louisiana, or not buying or refining more sugar than the aggregate of 
that produced from cane grown and purchased by them, or not buying 
sugar in nny other state, is sucli a déniai of the equal protection of the 
laws to the reflners to which it apiilies as to render the statute invalid 
and unenforceable, as it makcs the fact of one's ownorship of proiierty 
iu Louisiana the test of criniinality, and niakes an arbitrary sélection of 
the parties who shall be sub.lected to its pénal provisions, witliout regard 
to any différence between tlieir delinquency and that of others. 

[Ed. Note. — For other cases, see (îonstitutiomil Law, Cent. I)ig. §§ (588, 
C92, 093, ()97-G99; Dec. Dig. <S=3240 ; Monopolies, Cent. Dig. § 9; Dec. 
Dig. ©=^10.] 

2. IN.TUNCTIOS <S=p105 — SXJBJECTS OF EELIEI? — E.^I,70INING ENFOliCEMEKT OP 

Statute. 

A sugar refining conipany, within the class to which Act La. No. 10 of 
1915, regulating the business of sugar refining, applies, is entitled to in- 
junctive relief against the enforcement of such statute. 

[Va\. Note.— For other cases, sec Injunction, Cent. Dig. §§ 178, 179; Dec. 
Dig. <S=>105.] 

<Ê=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & loâexea 
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3. INJTTNCTION <S=>21 GbOTTNDS FOB DeKIAL COMING INTO COUKT WITH Un- 

CLEAN HaNDS. 

ïiiat a sugar reflning company, seeblng injunctlve relief against the 
enforcement o( a statute regulating the business of buying aud refining 
sugar, and arbltrarily discrimlnating between parties engaged in such 
business, lias in the past been guilty of alleged harmful and lawless prac- 
tices In the conduct of its business, is not ground for denying injunctlve 
relief, as such relief will not protect It from the conséquences of any past 
misconduct, or enable It in the future to do anything which it has not a 
right to do. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. § 19 ; Dec. Dig. 
€=»21.] 

In Equity. Suit by the American Sugar Refining Company against 
William N. McFarland and others. On application by complainant 
for an interlocutory injunction. Injunction granted. 

This cause came on to be heard on the application of complainant for an In- 
terlocutory injunction during the pendency of the suit at this term and waa 
argued by counsel, and thereupon, upon considération thereof, and for the 
written reasons on file, it is ordered, adjudged, and decreed as foUows, viz.: 
That the défendants, and each of them, be and they are hereby enjoined and 
restrained, during the pendency of this suit and until a final decree herein, 
from enforcing or attempting to enforce, or causing to be enforced or attempt- 
ed to be enforced, against the American Sugar Reflning Company, the com- 
plainant herein, the provisions of Act No. 10 of the Extraordinary Session of 
the General Assembly of Louisiana of 1915, and any and ail régulations which 
may be formulated or promulgated thereunder. Done and signed at New 
Orléans, this 17th day of January, 1916. 

Joseph W. Carroll, George Denegre, and Hugh C. Cage, ail of New 
Orléans, La., and James M. Beck, of New York City, for complainant. 

Rufïin G. Pleasant, Atty. Gen., of Louisiana, and Donelson Caffery, 
of New Orléans, La., for défendants. 

Before WALKER, Circuit Judge, and NEWMAN and FOSTER, 
District Judges. 

PER CURIAM. [1] This suit brings into question the validity of 
an act of the Législature of Louisiana, approved June 10, 1915, which 
purports to regulate the business of refining sugar and to prohibit cer- 
tain irregularities and practices in that business. 

"Unless the Législature may arbltrarily sélect one corporation or one class 
of corporations, one indivldual or one class of individuals, and vlslt a pen- 
alty upon tUem which is not imposed upon others guilty of like dellnquency 
this statute canuot be sustained. * * ♦ Arbitrary sélection can never be 
justifled by calling it classification. The equal protection demanded by the 
Fourteenth Amendment forbids this." Gulf, Colorado & Santa Fê Kailway y. 
Ellis, 165 U. S. 150, 159, 17 Sup. Ct. 255, 258 (41 L. Ed. 666). 

"A State may in its wisdom classify property for purposes of taxation, and 
the exercise of its discrétion is not to be questioned in a court of the United 
States, so long as the classification does not invade rights secured by the 
Constitution of the United States. But différent considérations control when 
the State, by législation, seeks to regulate the enjoyment of rights and the 
pursuit of callings connected with domestic trade. In prescribing régulations 
for the conduct of trade, it cannot divide those engaged in trade into classe!» 
and make criminals of one class if they do certain forbidden things, while 
allowing another and favored class engaged in the same domestic trade to do 
the same things with impunity. It is one thing to exert the power of taxa- 
tion so as to meet the expenses of goveniment, and at the same time, indirectly, 
to build up or protect particular interests or industries. It is quite a différent 

C=»For other cases see same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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thing for tlie state, under its gênerai police power, to enter the domain of 
trade or commerce, and discrlmlnate against some by declaring that particular 
«lasses witliln its jurisdictlou shall be exempt from the opération cl a gênerai 
statute maUing it criminal to do certain things connected with domestic trade 
or commerce. Such a statute Is not a legitimate exertlon of the power of 
classification, rests upon no reasonable basis, is purely arbitrary, and plaiiily 
dénies the eqnal protection of the laws to those against whom it discriminâtes." 
("onnolly v. Union Sewer I>ipe Company, 1S4 U. S. 562, 22 Sup. Ct. 431, 46 L. 
Ed. G79. 

As to what constitutes arbitrary sélection, as distinguished from lé- 
gal classification, see, also, Watson v. Maryland, 218 U. S. 173, 30 
Sup. Ct. 644, .S4 h. Ed. 987. That the statute in question is a case of 
arbitrary sélection of those who are sought to be made the victims of 
the penalties it prescribes, in the absence of any "fair reason for the law 
that would not require with equal force its extension to others whom 
it leaves untouched," we think is demonstrated by a statement of its 
methods of selecting those engaged in the sugar trade who are to be 
subject to its provisions, and of distinguishing them from others en- 
gaged in the same business whom it leaves untouched. A prime ob- 
ject of the statute, plainly disclosed by its provisions, is to prevent only 
particularly described persons or corporations engaged in the business 
of refining sugar in Louisiana from systeniatically paying in Louisiana 
a less priée for sugar than they pay in other states, and to force them 
into the practice of paying as much for sugar bought by them in that 
state as they pay in any other state, by subjecting their refineries to 
seizure and sale if they discontinue the purchase of sugar in Louisiana 
in the way contemplated by the act. The statute provides : 

"That any person engaged in the business of reflnlng sugar wlthin tMs state 
who shall systeniatically pay in Louisiana a less price for sugar than he pays 
in any other state shall be prima facie presumed to be a party to a monopoly or 
combina tion or conspiracy In restralnt of trade and commerce, and upon con- 
viction thereof shall be subject to a fine of flve hundred dollars a day for the 
peiiod durlng which he Is adjudged to hâve done so." Act La. No. 10 of 1915, 
§ 7. 

This provision is the heart of the statute. Other provisions are but 
means for enforcing the requirement of this one. If this provision is 
stricken out, the statute is practically inoperative. Another section of 
the statute provides that: 

"The business of refining sugar within the meaning of this act is hereby 
deflned to be that of any coucern that buys or refines raw or other sugar 
fxclusively, or that reflues l'aw or other sugar from sugar taken on toU, or 
that buys and reflues more raw or other sugar than the aggregate of the 
sugar produced by it from cane grown and purchased by it." 

This exempts from the opération of the act any one engaged in the 
purchase of sugar, though he is also engaged in the business of refin- 
ing sugar, if he does not carry on that business in Louisiana, and ex- 
empts him, though he may carry on that business in Louisiana, if in 
doing so he does not buy and refine more raw or other sugar than the 
aggregate of the sugar produced by him from cane grown and purchas- 
ed by him. One engaged in Louisiana in the business of sugar re- 
fining, as defined by the statute, may, if he does not buy sugar in any 
other state, systematically pay in Louisiana a less price for sugar than 
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any one else pays in any other state, without subjecting himself to the 
adverse prima facie presumption and penalties prescribed by the act. 
One engaged in the business of purchasing sugar, if he is not also en- 
gaged in the business of refining, may, without violating the act, sys- 
tematically pay in Louisiana a less price for sugar than he pays in any 
other state. One who is engaged in the sugar refining business any- 
where else in the world, except in the state of Louisiana, may, with- 
out subjecting himself to any of the pénal conséquences provided for 
by the act, systematically pay in Louisiana a less price for sugar than 
he pays in any other state. We cannot conceive of any fair reason for 
exempting such a person from the opération of the act, and at the 
same time subjecting to its pénal provisions one whose situation and 
conduct are exactly the same in every particular, except that his re- 
finery is located in Louisiana, while the exempt person's refinery is 
located elsewhere. The resuit is to make the fact of one's ownership 
of property in Louisiana the test of the criminality of his conduct in 
buying a commodity in that state. We take it that a purpose of the 
statute was to prevent a practice resulting in the undue dépréciation 
of the price of a commodity of the state. But the statute undertakes 
to prevent such a practice only in the case of certain buyers, leaving 
beyond the reach of the prohibition other buyers whose practices may 
be identical and equally harmful in their tendencies. A discrimination 
between two buyers of a commodity of a state, which results in im- 
puting criminality to the conduct of one of them in making his pur- 
chases if he owns property or carries on another business in the state, 
while exactly the same conduct of another is left free of such an im- 
putation, though he owns the same kind of property or is engaged in 
the same business, but not in the same place, is not based on any dif- 
férence between the conduct of the one and that of the other. Those 
who are attempted to be subjected to the pénal provisions of the act 
are determined by an arbitrary sélection, wholly without regard to 
any différence between their delinquency and that of others whom the 
statute leaves untouched. This is such a déniai of the equal protec- 
tion of the law as renders the statute invalid and unenforceable. 

[2] The case is one warranting relief by injunction. Ex parte 
Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. 
S.) 932, 14 Ann. Cas. 764. 

[3] The suggestion has been made that, even though the statute in 
question is an invalid one, a court of equity should not stay the en- 
forcement of it against the plaintiff, because it comes into court vv'ith 
unclean hands, in that in its conduct of the business in which it is en- 
gaged it has Iseen guilty of harmful and lawless practices. As the 
granting of the relief sought cannot be made the means of protecting 
the plaintiff from the conséquences of any misconduct of which it 
may hâve been guilty, or of enabling it in the future to do anything 
which it has not a right to do, we are not of opinion that the doors of 
a court of equity properly may be closed to the plaintiff because of 
some former delinquency on its part with référence to which the aid of 
the court is not asked or given. The wrong of a plaintiff which may 
be invoked to defeat his claim to équitable relief must hâve an imme- 
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diate and necessary relation to the equity for tlie enforcement of wViicli 
he pravs. Talbot v. Independent Order of Owls, 220 Fed. 660, 136 
C. C. À. 268. 

The conclusion is that an interlocutory injunction should issue as 
prayed for; and it is so ordered. 



rXITED STATES v. CURTIS. 
(District Court, N. D. New York. l'ebruary 7, 1916.) 

1. Poisons (g^^l — Ckiminal Offenses — Sai.bs by Dealers. 

Harrisoii Narcotic- Law (Act Dec. 17, 1914, c. 1) § 2, 38 Stat. 7S5, pro- 
vides, relative to oiiium or coca leaves, or nuy compound or préparation 
tliereof, rliat it sliall be unlawful to sell any of such drugs, except in pur- 
suaiice of a writteii order of the person to wliom the article is sold, but 
that iiothing coutaincd thereiu shall apply to the distribution of any 
such drugs to a jiatient by a physiclan registered thereunder in the course 
of his practice, provided that such physiciau sliall keep a record of ail 
such drugs dispensed, nor to the sale of any of such drugs by a dealer 
to a cousuuier under a written prescription issued by a, physiclan regis- 
tered thereunder. Ileld, that a physiciau who issues a prescription for an 
unusually liU'ge aniouut of the drugs,' which i)rescription shows on its 
face that the quantity prescribed is unrea.sonable and uuusual, or a 
dealer who tills such a prescription or order issued by a physiciau, is 
guilty of an olfense, unless the prescription iudicates the iieeessity for 
such an unusual (luantity. 

|Ed. Kote. — For other cases, see Poisons, Cent. Dig. § 2 ; Dec. Dig. 

2. Poisons <g::^4 — Criminal Offenses — Sales by Dealers. 

T'uder Harrison Narcotic Law, § 0, lu-oviding that the provisions of 
that act shall not apply to the sale of préparations and remédies uot con- 
taining more than two grains of opium, jirovided they are sold as medi- 
cines and not to évade the intent of that act, the sale or dispcnsing of 
large and unusual quantities of the drugs, unacconipanied by explanatiou 
as to the necessity theretor, is the sale and disi)ensing thereof for the vory 
Ijurpose of evading the intent of the act, and unlawful. 

LEd. Note. — For other cases, see Poisons, Cent. Dig. § 2 ; Dec. Dig. 
<Ê==1.] 

3. Poisons <S::^9 — Crkunal Peosecuïions — Indictment. 

Harrison Narcotic Law, § 1, makos it unlawful for any person required 
to register thereunder to sell any of the drugs to which that act applies 
without having registered and paid the spécial fax thereiu provided for. 
Section 8 makes it unlawful for one who ha s not registered and paid the 
spécial fax to bave in his possession or under his control auy of .such 
dmgs, and i)rovides that such possession or control shall be presumpti^"e 
évidence of a violation of that section, and also of a violation of section 1. 
An indictment charged that in violation of section 1 défendant uidawfuUy 
sold, dispensed, and distributed morphine sulphate tablets as a dealer to 
a consumer. Hcld, that this was équivalent to charging that he had theni 
in his possession, and hence an offense was charged ; but, as the of- 
fenses were charged as violations of section 1, proof of registration and 
the paynient of tlie spécial tax would be a complète défense. 

[Ed. Note. — For other cases, see l'oisons, Cent. Dig. § 6; Dec. Dig. 

®=:=9.] 
<S=}For other cases see same topic & KEY-NUMliBU iu ail Key-Numbered Digests & Indexes 
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Frederick W. Curtis was indicted for alleged violations of the act 
of Congress approved December 17, 1914, and knovvn as the "Harri- 
son Narcotic Law." On demurrer to the indictment. Indictment dis- 
missed. 

Harry V. Borst, Asst. U. S. Atty., of Amsterdam, N. Y. 
E. Deane Vincent, of Troy, N. Y., for défendant. 

RAY, District Judge. The indictment was found and filed Janu- 
ary 10, 1916, and contains two counts. The first count charges that 
Frederick W. Curtis on or about the 2d day of March, 1915, at the 
city of Troy, Northern district of New York, in violation of the pro- 
visions of section 1 of the act of December 17, 1914, and the acts 
amendatory thereof and supplemental thereto, 

"did unlawfully, wrongfully, and knowingly sell, dispense, and distribute to 
Mrs. J. McCullough lOO quarter-grain tablets of morphine sulphate, the sald 
morphine sulphate tablets being a compound, manufacture, sait, derivative, and 
préparation of opium, and which said morphine tablets were sold, dlspensed, 
and distributed by the said Frederick W. Curtis as a dealer to a consumer 
under and in pursuance of a written prescription Issued by a physician regis- 
tered under the sald act, and which said prescription did not indicate that 
the said morphine sulphate tablets were for the treatment of an addict or 
habitué to effect a cure, or for a patient sufCering from an incurable or chronic 
disease, and which said 100 quarter-grain morphine sulphate tablets were 
more than was necessary to meet the immédiate needs of the patient, con- 
trary to the form of the statute in such case made and provlded, and against 
the peace and dignlty of the United States of America." 

The second count of the indictment charges that the said défendant, 
at the city of Troy, in the Northern district of New York, on or about 
the 4th day ol March, 1915, and at divers times between the said 4th 
day of March, 1915, and the 22d day of November, 1915, in violation 
of the said act, plainly referring to it, 

"did unlawfully, wrongfuUy, and knowingly sell, dispense, and distribute 10,900 
quarter-grain morphine sulphate tablets to Mrs. J. McCullough, said morphine 
sulphate tablets being a compound, manufacture, sait, derivative, and prépara- 
tion of opium, and which said morphine sulphate tablets were sold, dispensed, 
and distributed by the said Frederick W. Curtis as a dealer to a consumer 
under and in pursuance of 109 written prescriptions issued by a physician, 
and which said written prescriptions were each for 100 quarter-grain moi-phlne 
sulphate tablets, and which said prescriptions did not indicate that the sald 
morphine sulphate tablets were for the treatment of an addict or habitué to 
effect a cure, or for a patient suffering from an incurable or chronic disease, 
and which said 109 prescriptions did not show a decreasing dosage or réduc- 
tion of the quantity prescribed, and which said prescriptions were for a 
quantity more than was necessary to meet the immédiate needs of a patient, 
contrary to the form of the statute in such case made and provlded, and 
against the peace and dignlty of the United States of America." 

The défendant, Frederick W. Curtis, demurs to this indictment and 
to each count thereof on the ground : 

That "the acts of défendant averred In sald Indictment as constituting a 
crime against the peace and dignlty of the United States of America are not 
prohibited by any law of the United States of America. That the acts of de- 
fendant averred In sald indictment as a crime against the peace and dignlty 
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of the United States of America violated no law of tlie United States of 
America." 

[1] The question presented, therefore, is: May a dealer in the 
narcotic drugs mentioned in the statute knowingly sell, dispense, and 
distribute on a written prescription issued by a physician duly regis- 
tered under the act, at one time and under one prescription, 100 
quarter-grain tablets of morphine sulphate, such prescription not in- 
dicating that the said morphine sulphate tablets are for the treatment 
of an addict or habitué to effect a cure, or for a patient suffering f rom 
an incurable or chronic disease ; it being known to the sellsr that such 
quantity of 100 quarter-grain morphine sulphate tablets are more than 
are necessary to meet the immédiate needs of the patient holding the 
prescription and to whom the tablets are sold? 

If a dealer without violating the law may do this, then, to a cus- 
tomer holding the prescription of a physician which does not indicate 
that the morphine tablets are for the treatment of an addict or habitué 
to effect a cure, or for a patient suffering f rom an incurable or chronic 
disease, and knowing that the quantity prescribed or called for by the 
prescription is more than is necessary to meet the immédiate needs 
of the patient, he may sell and deliver or dispense and distribute any 
amount of such drug, provided only the amount sold, dispensed, or 
distributed is called for by the prescription. In short, there is no 
limitation on the amount that may be sold, dispensed, and distributed 
by the dealer, provided the amount sold or distributed is called for 
by the prescription issued by the registered physician. 

I am not impressed with the contention of the learned counsel for 
the défendant that this indictment does not charge the commission 
of an indictable offense under the provisions of the act referred to. 
It is quite true that the act does not prescribe or limit in terms the 
amount in weight or quantity of opium or coca leaves, or any com- 
pound, manufacture, sait, derivative, or préparation thereof, which 
may be sold, dispensed, or distributed by a dealer to a consumer un- 
der and in pursuance of a written prescription issued by a physician, 
dentist, or veterinary surgeon registered under the act. It is also' true 
that the act does not in terms limit in weight or quantity the amount 
of such drugs which a physician, dentist, or veterinary surgeon regis- 
tered under the act may prescribe in the course of his professional 
practice only. However, it is self-evident, I think, that by section 2 
of the act Congress has made it an offense and unlawf ul for any per- 
son to sell, barter, exchange, or give away any of the aforesaid drugs, 
except in pursuance of a written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a form to be issued 
in blank for that purpose by the Commissioner of Internai Revenue. 
It is provided that nothing contained in section 2 shall apply tb the 
dispensing or distribution of any of the aforesaid drugs to a patient 
by a physician, dentist, or veterinary surgeon registered under this 
act "in the course of his professional practice only," provided that 
the physician, etc., shall keep a record of ail such drugs dispensed or 
distributed, showing the amount dispensed or distributed, etc. Subdi- 
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vision "b" of section 2 also provides that nothing contained in section 
2 shall apply— 

"to the sale, dlspensing, or distribution of any of the aforesaid drugs by a 
dealer to a consumer under and in pursuance of a written prescription issued 
by a physiclan, dentist, or veterlnary surgeon registered under this act," etc. 

It is plain, it seems to me, that it was the purpose of Congress to 
limit the quantity of thèse drugs that may be sold or dispensed by a 
dealer under and pursuant to a written order issued by a physician, 
and to limit the amount and quantity to such an amount and quantity 
as is or ought to be called for by a prescription issued by the physician 
"in the course of bis professional practice only." Section 2 says in 
terms that nothing contained in this section shall apply : 

"(b) To the sale, dlspensing or distribution of any of the aforesaid drugs by 
a dealer to a consumer under and In pursuance of a written prescription is- 
sued by a physician, dentist or veterlnary surgeon registered under this act." 

And then follows a proviso that the prescription shall be dated and 
signed and that the prescription shall be preserved, etc. Is it reason- 
able or probable that Congress intended that physicians may prescribe 
unlimited quantities and that dealers may fiU such prescriptions ? Sec- 
tion 1 of the act contains this provision: 

"That the commissioner of Internai Kevenue, with the approval of the 
Secretary of the Treasury, shall make ail needful rules and régulations for 
carrying the provisions of this act into effect." 

Treasury Department régulation 2172, issued by the Treasury De- 
partment, dated March 9, 1915, and signed by David A. Gates, Act- 
ing Commissioner of Internai Revenue, and approved by W. G. Mc- 
Adoo, Secretary of the Treasury, contains the f oUowing : 

"Fraudulent Prescriptions. — A druggist, when receiving a prescription for 
any of the drugs coming withln the scope of this law, should carefuUy scru- 
tinize such prescription, and where he has reason to belleve that the same is 
forged, or that the quantity of drug prescrlbed is uuusually large, he should, 
before filling such prescription, satlsfy himself that the same is genulne aud 
properly prepared. Every druggist should know the signature of the repu- 
table, legitimate physicians in his locallty, and should he fill a fraudulent pre- 
scription he would be liable to prosecutiou." 

A prescription, even if issued by a physician, which on its face calls 
for an unusually and unreasonably large quantity of the drug, is 
fraudulent of course, as it bears internai évidence that it is not is- 
sued in good faith and that it is not a prescription. Treasury De- 
partment circular Ko. 2200, dated May 11, 1915, says: 

"While the law does not limit or state the quantity of any of the nareotic 
drugs that may be so dispensed or prescrlbed at oue time, it does provide that 
it shall be unlawful to obtaln by means of order forms any of the aforesaid 
drugs for any purpose other than the use, sale, or distribution thereof in the 
'conduct of a lawf ul business in sald drugs or in the legitimate practice of his 
profession' ; further, that ail préparations and remédies contalnlng nareotic 
drugs coming wlthin the scope of this act are 'sold, dlstrlbuted, glven away, 
dispensed, or possessed as medlcines and not for the purpose of evadlng the 
intentions and provisions of this act' ; and it is further provided that it 
shall be unlawful for any person not registered to bave in his possession or 
under his control any of the drugs, préparations, or remédies 'which hâve 
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not been preseribed in good faith by a pbyslcian, dentist, or veterinary sur- 
geon registered under this act.' 

"Tlierefore wliere a physician, dentist, or veteiinai*ian prescribes any of 
tbe aforesaid drugs in a quantité' more than is apparently neeessary to nieet 
tbie immédiate needs of a patient in tlie ordinary case, or where it is for the 
treatment of an addlet or habitué to efCect a cure, or for a patient sufferiug 
from an incurable or clironlc disease, such physician, dentist, or veterinary 
surgeon should indlcate on the prescrnition the purpose for whleh the unusu- 
al quantlty of the drug so preseribed is to be used. In cases of treatment 
of addicts thèse prescriptions should show the good faith of tlie physician In 
the legitimate practlce of his profession by a decreasing dosage or réduction of 
the quantlty preseribed from time to tlme, while, on the other hand, in cases 
of clîronic or incurable diseases such preseriptlons niigtit show' an ascending 
dosage or increased quantlty. Registered dealers fllllng such prescriptions 
sliould assure tlieniselves that the drugs are preseribed in good faith for tlie 
purpose indicated thereon, and, if there is reason to suspect that tlie iiva- 
scriptions are written for the purpose of evading the intentions of the law, 
such dealers should refuse to fill same." 

This is a construction of the law and of its meaning, intent, and 
purpose. It shows what is and what is not a prescription, and what 
sort of an order a registered dealer, holding a license showing he has 
paid the spécial tax, under the law, may fill. I am of the opinion, and 
hold, that a physician who issues a prescription for an unusually large 
amount of thèse drugs, or of any one of them, and wliich prescrip- 
tion shows on its face that the quantity preseribed is unreasonable 
and unusual, is guilty of an offense under the law, unless such pre- 
scription indicates the necessity theref or ; and I am also of the opinion, 
and hold, that the dealer who fills such a prescription or order issued 
by a physician is guilty of an offense under the law. If not so, then, 
as already stated, physicians may prescribe unlimited c|uantities, and 
druggists maj' fill the prescriptions with impunity, and thus many of 
the evils sought to be remedied by the enactment of the so-called Har- 
rison Narcotic Law will be augmented, instead of being remedied. 

[2] Section 6 of the act provides that: 

"The provisions of this act shall not be constrned to apply to the sale, dis- 
tribution, giviiig away, dispensing, or possession of préparations and remédies 
whicli do not eontain more tliau two grains of opium: * « * rrorided, 
that such remédies aud i)reparations are sold, distributed, glven away, dis- 
Iiensed, or possessed as mediclues aud not for tlie purpose of evading the in- 
tentions and provisions of tliis uct." 

It is évident to my mind that the sale, distribution, giving away, or 
dispensing of large and unusual quantifies of thèse drugs, unaccom- 
panied by explanation as to the necessity therefor, are sales and dis- 
pensing of the drug for the very purpose of evading the intentions 
and provisions of the act and therefore unlawful. 

[3] Section 8 of the act provides : 

"That it shall be unlawful for any person not registered under the provisions 
of this act, and who has not paid the spécial tax provided for by this act, to 
hâve in his possession or under his eontrol any of the aforesaid drugs; and 
such possession or eontrol sliall be presumptive évidence of a violation of tliis 
section, and also pf a violation of the provisions of section 1 of tliis act." 

Both counts of the indictment under considération charge that the 
défendant, Frederick W. Curtis, "did unlawfully, wrongfully, and 
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knowingly sel!, dispense, and distribute * * * morphine sulphate 
tablets," and that he sold and dispensed same as a dealer to a consum- 
er, etc. Tins is équivalent to charging that he had thèse drugs in his 
possession. In United States v. Wilson (D. C.) 225 Fed. 82, it was held : 

"Harrison Anti-Narcotlc Law Dec. 17, 1914, § 8, establislies the rule of évi- 
dence that, upon proof tliat a défendant was producing, importing, manufac- 
turing, dealing in, disi)ensing, .selliiig, distributing, or giving away, as men- 
tioned in section 1, cl. 1, opium or coca leaves, and that a narcotic waf? 
found In his possession, lie Is presuniptively guilty of violating the act, that 
then the burden of proof Ig upon défendant to show affirmatively that he is 
not one of the elass nientioned In section 1 as l'eing required to register, or, 
if so, that he had registered and paid the spécial tax." 

If this be good law, then this indictment charges an offense, for it 
clearly charges that the défendant had the drugs in his possession at 
the time mentioned in the indictment, else he could not hâve sold, dis- 
pensed, and distributed them to the person named in the indictment. 
If in point of fact the défendant had registered and paid the spécial 
tax, then proof of such facts on the trial of the indictment will be a 
complète défense, and resuit in the acquittai of this défendant, inas- 
much as both counts charge a violation of section 1 of the act, while 
the particular counts specified constitute an offense under and a vio- 
lation of section 2 of the act, as the défendant is not within the ex- 
ception of subdivision "b" of such section. 

As I understand the purpose of the pleader, there should be a new 
indictment, and the one under considération should be dismissed. I 
am familiar with the holding in United States v. Friedman (D. C.) 224 
Fed. 276, but am unable to agrée with the learned judge who decided 
that case. 



ORA'IG DAMPSKIIiSELSKAP ACTIE.SRLSIvABET v. NEW YORK & 
BERMUDEZ CO. et al. 

ACTIEKEL.SKABEÏ XEI'TEN v. SAME. 

(District Court, E. D. Xew York, xlugust 18, 1915.) 

WlTKESSES <®::::330<i — CoN,STITUTION.\I, I'KIVII,i;(iE — CORPORATTOKS — "PlîRSON." 

A corporation is not a "person," within the nieaning of the Word as used 
in Const. U. S. Anieiid. 5, and cannot refuse to answer hiterrogatories 
attached to a lil)el in admiralty on the ground that Its answers niay tend 
to incriminate it. 

[Ed. Note.— For other cases, see Wituesses, Cent. Dlg. §§ 1058-1060; 
Dec. Dig. <©=»30<j. 

For other définitions, see Words aud Phrases, First and Second Séries, 
Person.] 

In Admiralty. Suit by the Orvig Dampskibselskap Actieselskabet 
and by the Actieselskabet Neptun against the New York & Bermudez 
Company and the Hamburg-Amerikanische Packetfahrt Actien Gesell- 
schaft. On objection by the second défendant to answering certain 
interrogatories attached to the libel. Objection overruled. 
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Ralph James M. Bullowa, of New York City, for libelants. 
Haight, Sandford & Smith, of New York City (Edward Sandford 
and Wharton Poor, both of New York City), for respondents. 

VEEDER, District Judge. The respondent Hambm-g-Amerikan- 
isclie Packetfahrt Actien Gesellschaft objects to answering certain 
interrogatories attached to the libel, "upon the ground that for the 
respondent to answer any of siich interrogatories might tend to in- 
criminate it." It appears that the respondent is now under indictment 
in the District Court for the Southern District of New York charged 
with conspiracy in connection with the very matters concerning wliicli 
the libelant seeks to obtain information from the respondent under 
the interrogatories mentioned. It is clear that any direct answer to 
the interrogatories might incriminate the respondent. Hence the sole 
question before the court is whether the respondent, as a corporation, 
may invoke the privilège. 

Apparently this court is precluded from considering this question 
upbn principle by the reasoning, if not by the actual décision, of the 
Suprême Court in Haie v. Henkel, 201 U. S. 43, 26 Sup. Ct. 370, 
50 L. Ed. 652, and companion cases decided on the same dav, particu- 
larly Nelson v. United States, 201 U. S. 92, 26 Sup. Ct. 358, 50 L. 
Ed. 673. In Haie v. Henkel, where, in a proceeding under the Sher- 
man Act (Act July 2, 1890, c. 647, 26 Stat. 209), an officer of a cor- 
poration refused to testify or to produce books and papers on the 
ground of self-incrimination, the court held that so far as the wit- 
ness was concerned personalh' he was protected by the immunity pro- 
vision of that act, and that he could not set up the privilège of the 
corporation. Obviously, the privilège could be claimed for a corpora- 
tion only through its officer. The reasoning of the court is adverse 
to such right: 

"But it is furtlier insisted tliat, while tlie immunity statute may protect 
individual witnesses, it would not protect the corporation of whlcli appellant 
was the agent and représentative. This is true, but the answer is that it was 
not designed to do so. The right of a person under the Fifth Amendment to 
refuse to incriminate himself is purely a Personal privilège of the witness. It 
was uever Intended to permit hlm to plead the fact that some third person 
might be incriminated by his testimouy, even though lie were the agent of 
such person. A privilège so extensive might be used to put a stop to the ex- 
amination of every witness who was called upon to testify before the grand 
jury with regard to the doings or business of his principal, whether such 
principal were an individual or a corporation. The question whether a cor- 
poration is a 'person' wlthin the meaning of this amendment really does not 
arise, except perhaps where a corporation is called upon to answer a bill of 
diseovery, since it can only be heard by oral évidence in the person of some 
one of its agents or employés. The amendment is llmlted to a person who shall 
be compelled in any crimlnal case to be a witness against himself, and if lie 
cannot set up the privilège of a third person, he certainly caiinot set up the 
privilège of a corporation. * * * If, whenever an ofiicer os employé of a 
corporation were summoned before a grand jury as a witness, he could refuse 
to produce the books and documents of such corporation, upon the ground that 
they would incriminate the corporation itself, it would resuit in the failure 
of a large number of cases where the illégal combination was determinable 
only upon the examination of such papers. Conceding that the witness was 
an officer of the corporation under investigation, and that he was entitled to 
assert the rights of the corporation with respect to the production of its books 
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and papers, we are of the opinion tliat there Is a clear: distinction in this 
partieular between an individual and a corporation, and that the latter lias 
no right to refuse to submit its books and papers for an examination at the 
suit of the State. The individual niay stand upon his constitutional rights as 
a citizen. He is entitled to carry on his private business in his own way. His 
power to contract is unllmited. He OM^es no duty to the state or to his neigh- 
bors to divulge his business, or to open his doors to an investigation, so far as 
it niay tend to criminate liim. He owes no such duty to the state, since he 
receives nothing therefrom, beyond the protection of his life and property. 
His rights are such as existed by the law of the land long antécédent to the 
organization of the state, and can only be taken from hlm by due proccss of 
law, and in accordance with the Constitution. Among his rights are a refus- 
ai to incriminate himself, and the immunity of himself and his property from 
arrest or seizure e.xcept under a warrant of the law. He owes nothing to 
the public so long as he does not trespass upon their rights. Upon the other 
hand, the corporation is a créature of the state. It is presumed to be in- 
corporated for the benefit of the public. It receives certain spécial privilèges 
and franchises, and holds them. subject to the laws of the state and the limi- 
tations of its charter. Its powers are limited by law. It can make no con- 
tract not authorized by its charter. Its rights to act as a coiporation are 
only preserved to it so long as it obeys the laws of its création. There is a 
reserved right in the Législature to investigate its contracts and flnd out 
whether it has exceeded its powers. It would be a strange anonialy to hold 
that a state, having chartered a corporation to make use of certain franchises, 
could not in the exercise of its sovereignty in(|uire how thèse franchises had 
beeu employed, and whether they had been abused, and demand the produc- 
tion of the corporate books and papers for that puriiose. The défense amounts 
to this: That an officer of a corporation, whicli is charged with a crimlnal 
violation of the statute, may plead the criniinality of such corporation as a 
refusai to produce its bTOks. To state this proposition is to answer it. While 
an i]idividual may lawfully refuse to answer incriminating questions unless 
protected by an imnumity statute, it does not follow that a corporation, vested 
with spécial privilèges and franchises, may refuse to show its hand when 
charged with au abuse of such privilèges." 

Further on the court said : 

"Although, for the rcasons above stated, we are of the opinion that an 
ofHcer of a conioratioii ^-iliich is chai'ged with a violation of a statute of the 
state of ita création, or of an act of Congress jiassed in the exercise of its 
constitutional powers, caiinot refuse to produce the l)ooks and papers of such 
corporation, we do not: ■\\ish to be uiiderh^tood as holding that a corporation is 
not entitled to iiimiunity, under the Kourth Ameudmeut, agalnst unreanonable 
searches and seizures." 

The opinion of the majority of the court was delivered by Mr. Jus- 
tice Brown. Mr. Justice Harlan and Mr. Justice McKenna delivered 
separate concurring opinions. The former, while concurring "entirely 
in vvhat is said in the opinion of the cotirt * * * as to the scope 
of the Fifth Amendment to the Constitution," added : 

"In my opinion, a corporation * * * cannot clalm the immunity glven 
by the Fourth Amendnient; for it is not a part of the 'people,' within the 
nieaning of that amendment. Nor is it embraced by the word 'persons' in 
the amendment." 

Mr. Justice McKenna concurred in the judgment, "but not in ail 
the propositions declared by the court" ; 

"There are certainly strong reasons for the contention that, if corporations 
cannot plead the immunity of the Fifth Amendment, they cannot plead the 
immunity of the Fourth Amendment. The protection of both amendments, it 
can be contended, is agalnst the compulsory production of évidence to he used 
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in criininal trials. Sucli warrants are used in aid of public prosecutlons 
(Cooley. Constitutioiial Lim. [6t]i Ed.] 364), and in Boyd v. United States, 11(> 
U. S. 616 [6 Sui). (!t. 524, 29 L. Ed. 746J, a relation between the Fourth Anicnd- 
uient and tUe Flfth Aniendment was declared. It was said the ameudments 
throw great liylit on eaeh otlier, 'for tlie "unreasonable searches and seizures" 
coudemned in the Fourth Amendnienfc are almost always made for the pur- 
pose of Goinpelling a nian to give évidence against himself, which in criininal 
cases is eondenmed in the Fifth Aiuendment; and compelling a man "in a 
criniinal case to be a witness against himself," which is condemned in the 
Fiftli Amendment, throws light on the question as to wliat is an "unreason- 
able search and seizure" witldn the nieaning of the Fourth Amendment. And 
we hâve beeu unable to perceive that the seizure of a man's private books 
and papers to be used in évidence against hlm is substantlally différent from 
compelling him to be a witness against himself.' Boyd v. United States is 
still recognized, and if its reasoning remains uuimpaired, and the purpose and 
effect of the Fouith Amendaient receives illumination from the Fifth, or, to 
express the Idea differently, if the ameudments are the compléments of each 
other, directed agaiust the différent ways by which a man's immunity from 
giving évidence against himself may be violated, it would seem a strong, if not 
an inévitable, conclusion that, if corporations liave not such immunity, 
they can no more claim the protection of the Fourth Amendment than they 
can of the Fifth." 

Mr. Justice Brewer, with whom the Chief Justice concurred, dis- 
sented : 

"The immunities and protection of articles 4, 5, and 14 of the Amendnients 
to the fédéral Constitution are availablé to a corporation so far as in the 
nature of things they are applicable. * * * The fact that a state coi-pora- 
tion may engage in business which is within the gênerai regulating ])o'.vcr of 
the national governnient does not give to Congress any rlght of Visitation or 
any power to dispense with the immunities and protection of the Fourth and 
Fifth Amendments." 

In Nelson v. United States, supra, Mr. Justice McKenna, speak- 
ing for the court, said in considering tlie tliird contention of the plain- 
tiff in error: 

"That the évidence, documentary and oral, required to be produced, was in 
the nature of incrlminating évidence, which the witnessos and the défendants 
are privileged from furnisliing to the plaintifC under the provisions of the 
fédéral Constitution and the well-recognized ])riucl])les of equity procédure. 
This contention asserts rights personal to the i)laiutiffs and rights of the cor- 
poration défendants in the suit. The basis of both rights is the protection 
of the Fourth and Fifth Amendments to the Constitution of the United 
States. * * * The extent of the immunity [privilège?] and its application 
to corporations was considered in Haie v. Heukel and McAlister v. lienkel |201 
U. S. !>0, 26 Sup. et. 385, 50 L. Ed. 671], and deeided adversely to the con- 
tention of plaintiffs in error." 

The varying expressions of opinion in Haie v. Henkel, supra, were 
commented upon by the Circuit Court of Appeals for the Third Cir- 
cuit in Cassatt v. Mitchell Coal & Coke Co., 150 Fed. 32, 81 C. C. 
A. 80, 10 Lf. R. A. (N. S.) 99, where, however, the question under 
considération was not involved. But in the case of International Min- 
ing Co. V. Pennsylvania R. R. Co., 152 Fed. 557, it was held by the 
Circuit Court for the Eastern District of Pennsylvania, upon the au- 
thority of Haie v. Henkel, supra, and Nelson v. United States, 201 
U. S. 92, 26 Sup. Ct. 358, 50 U. Ed. 673, that a corporation may not 
refuse to produce its books in an action against it to recover damages 
or penalties for a violation of the Interstate Commerce Act (Act Feb. 
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4, 1887, c. 104, 24 Stat. 379), on the ground that the évidence therein 
niay incriminate it. Judge Holland expressed the opinion that the 
(|uestion had been practically disposed of by Haie v. Henkel. Inas- 
much as I am of that opinion, the respondent will be directed to 
answer the interrogatories. 

Although the order of July 29, 1915, as signed, gives the libelant 
leave to "amend the first interrogatory propounded to both respond- 
ents," the judge's mémorandum on the respondent's exceptions shows 
that he referred to subdivision (d) of that interrogatory only. The 
respondent will be directed to answer subdivision (d) of the first in- 
terrogatory propounded to both respondents as amended ; as to the 
remainder, (e) to (o), the respondent's exceptions are sustained. 



TULLY et aL v. TRIAXGLB FILM CORP. et al. 

(District Court, S. D. Xew York. February 2, 1916.) 

1. COPTRIGIITS ©=381 — SUITS FOR InFUI.NGEME:^! — PARTIES. 

Under equity nile 37 (198 Fed. xxvlii, 115 C. C. A. xxviii), providing that 
ail persons liavhif; an interest in tlio sub,ieet of tlie action and în obtaln- 
Ing the relief demanded may join as plaiutiffs, where the author of a 
eopyrifçhted drania assigned the right to produce and présent it upon the 
stage by a coiupany of players, i'eser\in<? ail other rights, Including the 
moving picture rights, the lieensee was not a proper party to a suit for 
infringement of the copyright by produ<'i!ig a motion picture play, though 
thls production would be flnancially injurions to the lieensee by diverting 
persons who nilght see the play f rom doing so, as the interest referred to 
in the rule means an interest in law, and does not include a possible in- 
jury for which a person has not retained for himself any right or redress. 

[Ed. Note. — For other cases, see Copyrights, Dec. Dig. <®=81.] 

2. Equity <g=3l49 — Misjoixdee of Partie.s Plaintiff — Eftect. 

In a suit in equity, the nns,ioinder of a party plaintifE having no inter- 
est, and to whom no relief can be granted, renders the coniplaint multl- 
farious and devoid of equity, and requires the dismissal of the complaint. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 342, 368-370; 
Dec. Dig. <S=:3l49.] 

3. Copyrights ©=^82 — Suitsi foe Infringement — Exiiibits. 

Under the express provisions of Suprême Court rule 2 (29 Sup. Ot. xlvili), 
in a suit for infringement, a copy of the work alleged to be infringed 
should accompany the complaint, or its absence should be explained. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 72, 73 ; Dec. 
Dig. 0=>82.] 

4. Copyrights <S=382 — Pleading — Amendment — Terms. 

Where, In a suit for infringement of a copyrighted drama, an incor- 
rect copy of the work was filed with the complaint, whether this required 
that plaintifC should, as a condition of amendment, be compelled to pay 
certain expenses incurred by défendants, was a matter that could be 
dealt with on the trial, when the trial judge could détermine whether the 
différences between the copyrighted work and the manuscript submitted to 
the court were of real importance, or only of minor conséquence, and it 
would not be determined on a motion to dismiss. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. §§ 72, 73 ; Dec. 
Dig. <S='82.] 

®=»For other cases see same topic & KEY-NUMBEK in ail Key-Numbered Digests & Indexes 
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In Equity. Suit by Richard Walton Tully and another against the 
Triangle Film Corporation and others. Bill dismissed. 

House, Grossman & Vorhaus, of New York City (Alfred Beek- 
mann, of New York City, of counsel), for plaintiffs. 

Walter N. Seligsberg and J. Hampden Dougherty, Jr., both of New 
York City, for défendants. 

MAYER, District Judge. The suit as alleged in the first paragraph 
of the complaint is one arising under the Copyright Law of the Unitcil 
States (Act March 4, 1909, c. 320, 35 Stat. 1075 [Comp. St. 1913, 
§§ 9517-9584]). The plaintiffs charge défendants with infringement 
of a copyrighted drama known as "A Bird of Paradise." Défendants 
move to dismiss the bill because of a misjoinder of parties plaintiff 
and a failure to comply with rule 2 of the United States Suprême 
Court (29 Sup. Ct. xlviii). 

The bill allèges, in substance, that the plaintiff Tully, as tlie anthnr 
and originator, composed and wrote a dramatic composition under the 
name of "A Bird of Paradise," and thereupon and in conformity with 
the Copyright Law obtained a copyright of which he is the sole owncr. 
It is further alleged: 

"Third. That thereafter the sald Richard Walton Tully duly traTisfeniMl 
and assigned to the complalnant Espladiiin Producing Compiiny the sole imd 
exclusive rîght, license, and privilège to produce and présent the said drani;iti<- 
composition In the United States and Canada upon the stage hy a coni]>aii.v of 
players, reserving ail other rights of every nanie and nature in and to tin» 
said dramatic composition unto himself, including tUe right to produce and 
présent the same in motion plcture photo play form, and that the complain- 
ants herein are jointly Interested as aforesaid in the said dramatic composi- 
tion, and ail and singular the right, title, and interest thereof, and in ihe 
conduct and resuit of this action." 

Finally, it is set forth that défendants hâve infringed and are in- 
f ringing the copyright by tlie production of a motion picture photo play 
entitled "Aloha Oe." 

[1 ] From the foregoing it will be seen that the Espladian Producing 
Company is the exclusive licensee to produce the play "upon the stage 
by a company of players," and that ail other rights, such as motion 
picture rights, remain in and were reserved by Tully, the author. 
When, therefore, the Espladian Producing Company became such li- 
censee, it did so with the knowledge that Tully at any time and at 
any place could produce a so-called motion picture photo play, and 
if Tully could do this then, of course, any licensee of his could do the 
same. It seems to me entirely clear that the Espladian Producing 
Company has no right or interest in respect of the présentation by 
motion pictures of "A Bird of Paradise." Equity rule 37 (198 Fed. 
xxviii, 115 C. C. A. xxviii) provides: 

"AU persons havlng an Interest la the subject of the action and in ob- 
talnlng the relief demanded may join as piaintilïs. * » * Persons having 
a united Interest must be joined on the same side as plaintiffs or défend- 
ants, but when any one refuses to join he may for such reason be made a 
défendant." 

Of course, the interest referred to in the rule means an interest in 
law. It cannot mean anything else, and certainly cannot mean a pos- 
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sible injury for which a person has not retained for himself any right 
or redress. Gaumont Co. v. Hatch (D. C.) 208 Fed. 378, does not 
présent the same state of f acts as the case at bar ; for in that case two 
owners of a moving picture film (lessor and lessee) were joined as 
plaintiffs, whereas hère the Espladian Producing Company has no 
interest whatever in the motion picture rights. 

It is urged that the production by the défendants of a motion pic- 
ture présentation of a copyrighted work is and will be financially in- 
jurions to the Espladian Producing Company, by diverting persons 
who might see the play from attending the theater, so as to go instead 
to the less expensive motion picture play. But that suggestion is 
quite beyond the point, and, even if plaintiffs are right in what they 
think may be the injury inflicted and continuing, the Espladian Pro- 
ducing Company cannot complain, because that was one of the proba- 
bilities to be contemplated when Tully reserved the motion picture 
rights. 

[2] The misjoinder of a party plaintiff having no interest, and to 
whom no relief can be granted, renders the complaint multifarious and 
devoid of equity, and therefore the complaint must be dismissed. 

[3] A rather important question of practice has arisen in this case, 
which I will refer to for the information of the bar. Under section 
25 of the Copyright Law, it is provided : 

"Rules and régulations for practice ami procédure under tliis section sliall 
be prescribed by tlie Suprême Court of the United Htates." 

In pursuance of the authority thus conferred, the Suprême Court 
adopted, among others, rule 2, as follows : 

"A copy of the alleged infringement of copyright, if actually made, and a 
copy of the work alleged to be infringed, should accompany the pétition, or 
its absence be explained ; except In cases of alleged iiifringenieut by the pub- 
lic perforiuauce of dramatie and dramatico-niusical coniiiosttlons, the delivery 
of lectures, sermons, addresses, and so forth, the Infringement of copyright 
upon sculptures and other similar ^Yorks and iu any case where it is not 
feasible." 

The practical value of this rule is well demonstrated in this case. 
A motion for preliminary injunction was made on the complaint and 
varions alî&davits, but a copy of the work alleged to be infringed did 
not accompany the complaint, nor was any excuse set forth to ex- 
plain the failure to submit such a copy. Later a document was sub- 
mitted which purported to be a copy of the copyrighted work. After 
investigation by défendants in the office of the Êibrarian of Congress, 
it was found that this copy was not accurate, and it is claimed that 
the différences between the copy submitted to the court and the copy- 
righted work on file are material, so as to go essentially to the ques- 
tions which will ultimately come up for décision. Of course, I do not 
at this time know the merits of this claim ; but the point is that the 
court has not had before it a copy of the work alleged to hâve been 
infringed. This situation was not, in any manner, the fault of counsel, 
but was due to an error (possibly inadvertent) on the part of one of 
the plaintiffs. 

But the foregoing incident illustrâtes rather strikingly the im- 
portance and necessity of the Suprême Court rule. A copy of the 
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work alleged to be infringed should accompany the complaîiit, or, as 
the rule says, its absence be explained. It sometimes happens tb.at 
redress by injunction in cases of this kind miist be speedily obtaincd 
in order to prevent irréparable injury, and that the plaintiff may net 
hâve at hand a copy of the manuscript, whereas he can describe, for 
ail practical pnrposes, the substance of the siibject-matter of bis cojjy- 
righted work; but the rule must be followed, and, if the work cannot 
be produced, satisfactory reasons for its absence must be presented. 

Of course, as the rule points out, in cases of alleged infringement 
of certain kinds, the production of the alleged infringement is ex- 
cepted, for the obvions reason that such production is either not possi- 
ble or not practicable. I think that a hard and fast rule should not 
be laid down down as to the penalty for failure to comply with rule 
2. In some instances such failure would call for the dismissal of the 
complaint, and in other instances an opportunity should be accorded 
by the court, upon such terms as may seem proper, or upon no terms 
at ail, to amend the complaint, so that it may be accompanied with the 
copyrighted work. In the case at bar the question is not of any prac- 
tical importance, except in fixing terms upon wdiich the process and 
pleading of plaintiffs may be amended. 

[4] The défendants urge that certain expenses should be paid as 
a condition of amendment. That situation can be dealt with on the 
trial of the suit, when the trial judge can détermine whether the différ- 
ences between the copyrighted work and the manuscript submittecl to 
the court were of rcal importance, or only of minor conséquence. 

The motion to dismiss the bill is granted, with leave to plaintiff 
TuUy to amend the process and bill, and with the question of costs 
and disbursements rcserved until the trial of the suit. Under the head- 
ing of disbursements thus reserved for further considération will be 
included those to wdiich the défendants bave been put in sending 
telegrams from California, as well as those incurred in Washington. 

Settle on two days' notice. 



TEPEL V. COLEMAN et al. 

(District Court, M. D. Pennsylvauia. December Term, 1914.) 

No. 203A. 

1, CORPOEATIONS ©^s.'j.'î" IkSOI.VENCY — CAPITAL STOCK AS LiABTLITT. 

The capital stock of a coriioration is not a liability to be taken into ac- 
count lu deteriiiininif whether a coriioration is solvent, as stockholders 
do not stand on an equal footing with creditors, and their rights are sub- 
ordinate to the rishts of creditors, especially in view of Bankrnptcy Act 
July 1, 1898, c. 541, S la (15), 30 Stat. 544 (Comp. St. 101,'J, § 9585), pro- 
viding tliat a person shall be deemed insolvent within tliat act whenever 
the aggregate of his iiroperty, exclusive of auy conveyed, etc., with in- 
tent to defraud creditors, shall not, at a fair valuatiou, be sufflcieut in 
aniount to pay his debts. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2150 ; Dec. 
Dis. <S=3537.J 

(g=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. Corporations ^=5376 — ^Indebtedness — Puechases of Stock — "Propeett." 
TJnder Const. Pa. art. 16, § 7, and Act Pa. April 17, 1876 (P. L. 32) § 4, 
prohibiting corporations from issuing stock or bonds except for money, 
labor done, or money or property actually received, and providing that 
ail fictitious increasea of stock or Indebtedness shall be void, where a 
corporation purchased Its own stock and issued a bond secured by a 
mortgage In payment thereof, the bond and mortgage were vold, as the 
stock of the corporation was not "property" that would enlarge the as- 
sets of the corporation and be available for creditors, and the debt creat- 
ed was therefore fictitious. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1530; Dec. 
Dîg. <S=j37e. 

For other définitions, see Words and Phrases, First and Second Séries, 
Property.] 

8. Cokpoeations ©=^544 — CAPrrAL Stock as Trust Fund. 

Under the law of Pennsylvania the capital stock of a corporation is a 
trust fund for the payment of company debts. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2162-2169 ; 
Dec. Dig. <g=;j544.] 

4. Bankeuptcy i©=14S: — Tbansfebs bt Banketjpt — Capital Stock as Tkust 
Fund. 

Under the rule recognized in Pennsylvania that the capital stock of a 
corporation is a trust fund for the payment of debts, where a corporation 
owing debts, some of whlch had not been paid when It subsequently be- 
came bankrupt, purchased Its own stock and executed a bond secured by 
a mortgage therefor, the mortgagees were not entitled, as agalnst cred- 
itors and the trustée in bankruptcy, to Insurance money on certain of 
the mortgaged property, as untll the mortgage was paid the capital stock 
was not paid for, and the transaction amounted only to an agreement to 
redeem the stock, and the mortgagee stockholders were therefore attempt- 
ing to seize capital stock to the préjudice of the creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 
213-217, 223, 224 ; Dec. Dig. .S=>143.] 

In Equity. Suit by Fred W. Tepel, trustée in bankruptcy of the 
West Branch Box & Lumber Company, against John J. Coleman, indi- 
vidually and as trustée, and others. Decree for plaintiff. 

A. R. Jackson and M. C. Rhône, both of Williamsport, Pa., for plain- 
tif?. 

N. M. Edwards and Wm. R. Deemer, both of Williamsport, Pa., for 
défendants. 

WITMER, District Judge. The plaintiff, trustée in bankruptcy of 
the West Branch Box & Lumber Company, hère seeks cancellation of 
ÎL bond and mortgage, dated May 5, 1913, given by the corporation to 
John J. Coleman, trustée, in trust for himself and the other défendants, 
for the sura of $9,915.56, now in custody of this court, being the pro- 
ceeds of six policies of fire Insurance, covering the mortgaged premises 
and certain personal property of the bankrupt, which stun was paid 
into court upon an adjustment of the fire loss subséquent to the adju- 
dication in bankruptcy. 

The action is brought under section 70c of the Bankruptcy Act. 

The facts are: The West Branch Box & Lumber Company is a cor- 
poration chartered under the laws of Pennsylvania cm the 26th day of 

Ô=»For othsr cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexe» 
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January, 1911, with an authorized capital stock of $40,000. Stock was 
subscribed for, pair! by, and issued as follows : John Coleman, $5,000;, 
John J. Cokman, $5,000; C. H. McUughlin, $1,500; John Lush, $2,- 
500; E. W. Cole, $5,000; and William J. Campbell, $1,000— with the 
exception that McLaughlin yet owed at the adjudication the sum of 
$400 on his stock for which the corporation had his note. The stock 
continued to be owned and held by the above parties, without change, 
until the 5th day of May, 1913. From the inception of the company 
to this date John Coleman was président of the corporation, Hartman 
was its gênerai manager and treasurer, and the directors were John 
Coleman, Hartman, Bright, McLaughlin, and Campbell. 

The company began business on January 1, 1911, having about that 
time purchased from John Coleman a box manufacturing plant, lo- 
cated outside the city limits of Williamsport, this district. It continued 
to operate the plant until February 13, 1914, on which day the plant 
and ail books of the corporation were destroyed by fire. February 27, 
1914, the company was adjudicated an involuntary bankrupt. 

The company paid John Coleman $30,000 for the plant, but this did 
not include any lumber in the yard. It paid a dividend the first year, 
but at the annual stockholders' meeting for the year 1912, held in Jan- 
uary, 1913, the gênerai manager, Hartman, read a statement showing 
a loss for the year just closed. Whether the loss was $2,500 or $10,- 
000, Hartman, in his déposition on behalf of the défendants, was unable 
to say. About the time the corporation began business it borrowed 
$10,000 on first mortgage from the Board of Trade of the City of Wil- 
liamsport. At the time of the annual stockholders' meeting mentioned, 
this mortgage had been reduced to $7,000; but on February 27, 1913, 
the company again borrowed the $3,000 paid. The old mortgage was 
satisfied and a new one taken for the sum of $10,000. This mortgage, 
and the bond secured thereby, remained a debt for the full amount at 
the date of adjudication. At the time of making application for this 
new loan, February 1, 1913, the corporation rendered a financial state- 
ment to the Board of Trade, and Hartman testified that the condition 
of the company remained about the same May 5, 1913. 

For some time prior to the annual meeting of January, 1913, it was 
known by some of the directors that no dividend would be declared for 
the year 1912, for the reason that none was earned, and, when Hartman 
read the statement for the year's opération showing a loss, the Cole- 
mans, father and son, together with D. J. Bright, three of the défend- 
ants, criticized the management and complained about the failure to 
earn dividends. After consideralile discussion, Hartman oflfered to 
take over the stock of any dissatisfied stockholder on par. John Cole- 
man agreed to sell, but wanted security which Hartman could not fur- 
nish. The meeting adjourned without any definite action taken. Be- 
fore the meeting adjourned, however, John Coleman suggested to 
Hartman, Campbell, and McLaughlin: 

"Why don't you give a second uiortgage on the plant and, for that, we wlU 
retnrn the stock to the company?" 

The parties acting upon this proposition, on May 5, 1913, the stock 
was delivered by the vendor stockholders to the corporation, and the 
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latter executed and delivered a second mortgage on the real estate, 
buildings, and fixtures or machinery in the plant, for $15,500 real debt, 
in favor of John J. Coleman, trustée, to secure a bond of the Company 
in favor of said trustée for a like amount. The mortgage was re- 
corded in Lycoming county, Pa., on May 13, 1913, and no payment 
was made on account by the bankrupt. This mortgage required the 
mortgagor ta carry at least $12,000 fire insurance on the buildings for 
the benefit of the mortgagee. This amount was in force at the time 
of the fire, but of the $9,915.56 paid into court thereof the sum of 
$479.41 was on stock and personal property. The policies contained 
the usual loss clause, "Loss, if any, first payable to John J. Coleman, 
trustée, as his mortgage interest may appear." Four policies were is- 
sued and indorsed January 1, 1914, while two others were issued Sep- 
tember 23 and 24, and indorsed January 2, 1914. 

Immediately before this second mortgage was given to Coleman, 
trustée, the corporation owed, exceeding the Board of Trade mortgage, 
$18,049.15, and of this it owed $13,127.53 at its adjudication. Exclu- 
sive of the amount in controversy, the assets of the corporation will 
not pay the costs of administration. 

[1] Coming now to the law of the case, be it said that much évi- 
dence was taken upon the question of corporate solvency on May 5, 
1913 ; but the view taken by the court éliminâtes the necessity of de- 
ciding this question. It may be said in passing, however, that the 
court is of the opinion that capital stock is not a liability to be taken 
into account in determining whether a corporation is solvent. There 
does not seem to be any case wherein this précise question bas been 
raised and decided. 

"A stockholder is not, by virtue of the fact that he holds the stock, a cred- 
itor of the corporation whose stock he holds. The rights of the stockholders 
are ail subordinate to the rights of the creditors of the corporation. The 
stockholders are not entltled to any of the assets of the corporation or its 
property until ail just debts due by the corporation are paid. The stockhold- 
er does not stand on an equal footing with creditors and is not Jointly entitled 
with them to the fund. His claim begins only after every créditer has beeii 
satisfied." 4 Thomp. Corp. (2d Ed.) § 4463. 

The définition of "insolvency" in section la(15) of the fédéral 
Bankruptcy Act indicates that the capital stock of a corporation is 
not to be taken into account in determining whether a corporation is 
insolvent. Capital stock is a liability, but in no sensé can it be said 
to be a corporate debt to be reckoned with in ascertaining whether the 
Company is insolvent. 

It is not necessary to décide whether a préférence was created by 
the indorsements on the insurance policies January 1, 1914, or if on 
those days the company was insolvent. Neither is the court required 
to décide whether, under the terms of the mortgage and the policies, 
Coleman, trustée, is limited to the insurance paid on the buildings, as 
contended by the plaintiff. 

[2] The plaintiff insists that the bond and mortgage are void be- 
cause the capital stock taken by the mortgagor, in considération there- 
for, being its own capital stock, was not property, and furthermore 
because the bond for which the mortgage was given as security is a 
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fictitious debt, within the meaning of the Constitution and Laws o£ 
Pennsylvania. Article 16, § 7, of the Constitution, provides : 

"No corporation shall issue stocks or bonds, except for inoney, labor done, 
or money or projierty actiinlly received; and ail fictitious increase of stock 
or indebteduess sliall be void." 

The Act of April 17, 1876 (P. L. 32) § 4, which was enacted to carry 
the constitutional mandate into effect, also says : 

"Xo siich corporation shall issue either bonds or stock, except for money, 
labor done or money or property actually received, and ail fictitious increase 
of stock or indebteduess in any form shall be void." 

Now, if the capital stock of a corporation, sold by its stockholders 
to it and for which the company gives to the vendors its bond and 
mortgage, is not property vvitliin the meaning of the Constitution and 
laws of Pennsylvania, it follows as a corollary that there has been 
a fictitious increase of debt. Neither the appellate nor the lower courts 
of Pennsylvania hâve decided this question, and it remains for this 
court to place its own construction upon the constitutional mandate. 
The prohibition e.xtends to ail classes of corporations. Cheetham v. 
McCormick, 178 Pa. 190, 35 Atl. 631. It seems that an asset of some 
kind, valuable from the standpoint of availability to creditors, should 
bave passe d to the corporation for its bond and mortgage. Surely 
the corporation did not receive anything it did not already bave, so 
far as ability to ]>ay its debts was concerned. If such a transaction as 
the one in hand is upheld as to a portion of its stock, why would it 
not hold good as to the whole amount ? Surely the law would not tol- 
erate such a transfer. The bankrupt not only failed to obtain any 
property for the bond and mortgage, but the corporate debts vvere 
increased $15,000, and, by virtue of the recorded mortgage, property 
to this amount was attempted to be placed beyond the reach of cred- 
itors. Neither corporation nor creditors benefited by virtue of this 
transaction, but the real beneficiaries, if permitted, would be the dis- 
satisfied stockholders. The bond and mortgage is nothing but a con- 
tract by which the bankrupt agreed to repay to the several contributors 
of its capital stock their several contributions, whereby such contribu- 
tions were converted into corporate debts. This doubtless is not valid 
even so far as it concerns the corporation, much less as against the 
trustée in bankruptcy who hère stands for creditors of the corpora- 
tion. Guarantee T. & T. Co. v. Dilworth Coal Co., 235 Pa. 601, 84 
Atl. 516. I do not believe that the vendors were actuated with any 
fraudulent intent, but it matters little what their intentions were; 
they gave nothing to the corporation which could be termed property 
that would enlarge its assets, and for this reason it follows that the 
debt created is fictitious and the security given void. 

[3] There is yet another reason, not raised by the parties, which is 
a complète bar to the défendants' right to the fund being litigated. Un- 
der the law of Pennsylvania, and that is the law of this case, capital 
stock of a corporation is a trust fund for the payment of company 
debts. 1 Eastman, Private Corp. (2d Ed.) § 552, page 510, section 
239, pp. 236, 237, and cases cited. However much this doctrine may 
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have been qualified by the courts of other states, or by tlie fédéral 
courts, the principle bas never been questioned in Pennsylvania. 

[4J Within less than one year after the giving of the bond and 
mortgage the corporation was adjudicated a bankrupt, then owing $13,- 
127.53 to unsecured creditors, most of whom, if not ail, were such at 
the time of the exécution and delivery thereof. The sum now being 
litigated under the particular circumstances of the case represents 
capital stock, and as such must be regarded as assets for the payment 
of thèse debts. This is true especially looking at it from the viewpoint 
of the claimant Coleman, trustée. The only considération he bas 
to offer for bis bond and mortgage on which he relies to recover hère 
is bis money paid for the stock subscribed by him and the other cestui 
que trustents. If this amount had by any circumstances been received 
by the mortgagee, or the other défendants, under the authority of 
Stang's Appeal, 10 Wkly. Notes Cas. (Suprême Court of Pennsyl- 
vania) 409, they would have received it impressed with a trust for the 
creditors, which a court of equity would enforce. In the syllabus of 
the case it is said : 

"The capital of a corporation is a trust fund for the payment of its credi- 
tors ; stocl-Lliolders who diminish that fuud hy distribution amoug themselves, 
without flr.st providing for tlie payment of ail indebtedness, receive it im- 
pressed with the trust, which a court of equity will enforce." 

Since the capital stock of a corporation is a trust fund for the pay- 
ment of its debts, the use of this fund in the purchase of its own 
shares, in itself, is destructive of a security intended primarily for 
the creditors, and a plain misappropriation of it. If the corporation 
was permitted to so use the trust fund, it might in this way distribute 
its capital among its stockholders, extinguish their personal liability, 
and leave its creditors without security or remedy. Columbia Bank's 
Estate, 147 Pa. 436, 23 Atl. 625, 626, 628. The bond and mortgage 
were given in exchange for the company's own stock in the hands of 
Coleman, trustée. Thus far, the transaction amounted to nothing 
more than an agreement by the company to redeem the stock, for, un- 
til the mortgage was paid, the capital stock surrendered was not paid 
for. The défendants' position therefore, at this time, amounts to an 
attempt to seize, through légal process, the capital stock fund repre- 
sented by the trustee's holders, to the loss of the creditors of the 
Company, who were such creditors at the consummation of the agree- 
ment pretending to stamp the transaction with authority, and this, at 
a time when the company is in the course of settlement in bankruptcy. 
If, under the authority cited, a court of equity would require thèse 
défendants to bring back this fund had they received it, a fortiori, the 
court must now award the fund to the trustée in bankruptcy. 
229 F.— 20 
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THE WYOMISSI'XG. 

(District Court, E. D. New York. June 15, 1915.) 

Collision ©=561— Tow and Drbdqe— Patjlt. 

A dredge with a material scow aloiigside was engaged In worklng 
In the KlUs betweeii Staten Islaud and New Jersey, on the New Jersey 
side of the channel, under a governineut contraet whieh provided tliat 
"in case the contracter'» plant so obstructs the channel as to impede the 
passage of vessels it sliall promptly be so nioved as to afïord a prac- 
tlcable passage on the approach of any vessel." A tug approachlng with a 
tow of 25 barges to pass between the dredge and the New Jersey shore 
gave an alarm signal, but proceeded with the ebb tide, and 2 or 3 of the 
barges came into collision with tlie material scow and were injured. 
HeM, that the alarm signal was not sufflclent notice to place the fault 
upon the dredge for not imniediately movlng, but that the tug was in fault 
for not requesting tlie removal and stopplng to give tune for the same, if 
in the opinion of lier master there was not sufflcient room for a safe 
passage, and that in goiug aliead as she did she took the risk of colli- 
sion. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 78; Dec. Dig. 

<g=561.] 

In Admiralty. Suit for collision by James Morrow and another 
against the steam tug Wyomissing and the Morris & Cumings Dredg- 
ing Company. Decree against the tug, and disniissed as to the Dredg- 
ing Company. 

Harrington, Bigham & Englar, of New York City (T. Catesby Jones, 
of New York City, of counsel), for libelants. 

Armstrong & Brown, of New York City (Pierre M. Brown, of New 
York City), for claimant of the Wyomissing. 

Everett, Clarke & Benedict, of New York City (A. Léo Everett, of 
New York City, of counsel), for dredging company. 

CHATFIELD, District Judge. On the 14th day of March, 1914, a 
tow of 25 coal scows, arranged 4 in a tier on a 25-fathom towing 
hawser, proceeding toward Elizabethport with an ebb tide, came into 
collision with a material scow which was moored upon the New Jer- 
sey side of the Morris & Cumings dredge, then operating in the Kill 
just north of the Elizabethport bridge, between Staten Island and New 
Jersey. The accident occurred in the evening, and ail of the boats 
were showing the proper lights. The tug Wyomissing was in charge 
of the tow. The port barge in the third tier came in contact with the 
side of the material scow, and was shoved over or carried out of line, 
so that the bow of the libelants' scow, which was the port boat in the 
fourth tier, struck the corner of the material scow, slid up over the 
corner, and received injuries in so doing. The port scow in the tier 
immediately behind this boat also struck the corner of the material 
scow. 

There is no dispute as to the size or shape of the tow. It was made 
up with the boats ready for towing and as to which orders had been 
received, with 4 boats abreast in a tier, because that was the custom- 

^=3For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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ary way of making up a tow, and because up to this time the necessity 
for narrowing tlie tiers of boats either had not become évident or had 
not been accepted by the tugboats. The dredging opérations were be- 
ing conducted with the authority of the law. The contract provides 
(section 26) as f ollows : 

"The contracter will be requlred to conduet the work In such a manner as 
to obstruct navigation as little as iiossible, and at the completion of the work 
shall remove his plant, iucluding ranges and buoys, piles, etc., placed by him 
under the contract in navigable waters. In case the contractor's plant so 
obstruc-ts the channel as to inipede the passage of vessels, it shall promptly 
be so moved as to afCord a practicable passage on the approach of any vessel.'* 

The tugboat with the 6 tiers of scows took its position in making 
the turn just above the Crescent Shipyard so as to clear whatever boats 
were lying along the Central Railroad of New Jersey bulkhead. The 
testimony of the captain of the Wyomissing and of the captain of the 
Penquoit makes it plain that the tow passed as close to the Jersey shore 
as was safe, and that the stern of the tow either touched the shore or 
was held off by the Penquoit. Thèse conditions fixed the position of 
the Wyomissing as she rounded the turn. Whether the dredge and 
the scow were further down toward the west, or whether they were up 
opposite the Crescent Shipyard, as fixed by t!ie captain of the Wyo- 
missing, makes substantially no différence, because the captain of the 
Wyomissing took a course apparently as far towards New Jersey as 
possible so as to clear the boats upon making the turn, and at that 
time estimated, and immediately indicated by blowing a signal, that 
he would hâve difficulty in navigating his tow under the ebb tide past 
the dredge and scow on the Jersey side of the channel. 

The injured boat, which was in the fourth tier and on the port side, 
rode over the corner of the scow, which was lovi', because laden down 
on that corner. The barge immediately ahead struck the scow, but 
did not ride over the corner, and the barge immediately behind the one 
injured also struck the corner and received some injury itself. This 
would indicate that the tow had not yet rounded the corner and reached 
a position where the tow would be moving parallel to the scow. If 
the situation were such as the witnesses for the dredging company un- 
derstand it to be, the accident could not hâve happened unless the cap- 
tain of the Wyomissing deliberately went as close as possible to the 
scow, with the idea of forcing the captain of the dredge to move the 
scow, or to hug the scow, instead of the shore. If the captain of the 
Wyomissing did that, it was his fault. On the other hand, if we take 
the facts the way the captain of the Wyomissing fixes as the locality of 
the accident, then he was taking care of his boats in making the turn,. 
and the boats were still under the influence of that turn at the time of 
the accident. 

That would bring up the exact question presented by the provision 
in the contract, viz., as to whether the dredge was bound to move upon 
receiving a signal from a tow that it needed more room to get through 
the channel. It may be assumed that if the tow came to anchor, or 
sent a polite request in advance, so that opportvmity was given to re- 
move the obstruction, it would not be a strained construction of the 
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contract to interpret the words "any vessel" as a tow, and if move- 
ment of the scow was necessary to give a "practicable passage" for 
any tow, then upon notice the dredge and scow would hâve to be mov- 
ed; but the requirements of navigation on signal by whistle cannot be 
the same as upon a polite request transmitted half an hour in advance. 
So the question we hâve to deal with is what can be done in the 
way of indicating navigation or the movement of an obstructing scow 
by the blowing of an "alarm" wliistle, when the boat thus giving a 
warning goes on, instead of stopping or avoiding danger. The require- 
ment of the contract is that if "the contractor's plant obstructs the 
channel so as to impede the passage of vessels, it shall promptly be so 
moved as to afford a practicable passage on the approach of any ves- 
sel." That means, if a channel is net afforded, or if the channel is 
obstructed so that a vessel cannot get through, the channel must be 
cleared upon receiving notice. That does not niean that a vessel can 
take the risk of indicating that the channel is impeded, or that the 
passage left is not practicable, by suddenly blowing a whistle, unless it 
ascertains that that wliistle is answered and knows that it can make the 
passage. 

If a vessel moving down the channel with the ebb tide can rely upon 
giving a danger signal to indicate navigation, and thereby to indicate 
that it wishes a practicable passage for an indefinite sized tow, with- 
out any establishment of rules by which the size of the "practicable 
passage" would be indicated, then the vessel attempting to go through 
the space must stop and indicate its needs, or take the risk of the 
navigation. So, on the facts shown by the Wyomissing, I think that 
on this particular voyage the captain of the Wyomissing was depend- 
ing upon the danger signal to make safe for him what might otherwise 
be dangerous, but that he h ad not by law, nor by custom, nor by rule, 
nor by agreement, any right to rely upon the captain of the dredge 
replying immediately to that danger signal and getting eut of the way 
in time to make the passage safe. AU the Wj'omissing could expect 
from the danger signal was to suggest that if the dredge heard the 
signal and if it could promptly be moved so as to afford a practicable 
passage, that the contract required it to do so. Such a right is not the 
same as a whistle signal in navigation. I fail to see why under such 
circumstances the responsibility is not on the tug. 

I think that under the contract the dredge had the right to tempo- 
rarily take up the entire channel, if necessary, and that the navigating 
vessel had nothing but a right to insist on some safe method of having 
the dredge moved, so that they could take their boats through. The 
dredge was not an unlawful impediment, unless it failed to move so as 
to afford a practicable passage upon sufficient notice, which ought to be 
arranged in advance, to be given either by whisle or some other form 
of notice. 

The libelants may hâve a decree, with cost.s. 

The pétition against the dredging company is dismissed. 
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In re AMBROSE MATTHEWS & CO. 
(District Court, D. Xew Jersey. Jaiiuary 21, 1910.) 

1. BaNKEUPTCY <g=^ô7 — ACTS OF BaXKKUI'TCY — "COXVEYANCE TO Defeaud 

Ckeditoks." 

A corporation exeeuted an instiHiment apixiintiiiR two persons as agents, 
attorneys, and trustées for tlie corporation, its stockliolders and directors, 
for tlie purpose ot wludiug up its affaii'S, and emi)0\vered tlieni to collect 
outstanding accounts, pay debts, prosecute and défend snits, convey and 
dispose of property, and after payaient of debts divide the assets among 
tlie stockliolders, and to prepai'e tlie uecessary papers for tUe dissolution 
of tiie corporation after tlie settlenient of its accounts, aud in gênerai 
ternis souglit to confer upou tlieni a!l the powers and liabllities of a 
board of directors in winding vp the corporation'» affiiirs. It contained 
no words of conveyance, assigniiient. or transfer, and no intent to confer 
title upon tlie trustées appeared. Jicld tliat, as there was no change in 
the title to the property, either absolute or conditional, the instrument 
was not a conveyance or transfer of tlie coi'poration's property witli in- 
tent to hindei', delav, or defraud creditors within the contemplation of 
Bankr. Act July 1, 1898, c. 541, 80 >Stat. 514. 

[Ed. Kcte.— For other cases, see liankruptcy. Cent. Dig. §§ 57, 66, GO- 
TO ; Dec. Dig. ©=^57. 

For other définitions, see Words and Phrases, First and Second Séries, 
Conveyance ; Hinder, Delay, and Defraud.] 

2. Bankiîuptcy «S^xsôO — Aois of Bankruptcy — "Assigxmest for Benefit of 

Ceeditoes." 

There being no assignment of anytliing by the instrument, it was not a 
gênerai assignment for the benefit of ci-editors, within the Bankruptey 
Act, since whilo the gênerai assignment there coutemplated Is to be takeii 
in its geiieric sensé, and enibraces any conveyance at connnon law or by 
statute by which one intends to make an al)soIute and unconditioiial ap- 
propriation of ail liis property to pay liis creditors, share and share alike, 
there nujst be an absolute appropriation of the property to raise a fund 
for the payment of creditors. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 80; Dec. 
Dig. cs^eo. 

For other définitions, see Words and Phrases, First and Second Séries, 
Assignaient for Benefit of Creditors.] 

3. Baxkrxjptcy <S=360 — Aots of Baxkiîupicy — Assignment fob Benefit of 

Ckedwoiîs. 

An assignment, to coustitute an assiginuent for the benefit of creditors, 
within the Bankruptey Act, need not be formai, and need not eveii be 
valid for ail purposes. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 80; Dec. 
Dig. <S=5(>0.] 

4. Bankkuptcy <g=360 — Acis of Bankruptcy — "Assignment fob Benefit of 

Ckeditous." 

To coustitute an assignment for the benefit of creditors, within the 
Bankruptey Act, there nuist be an abscjlute transfer by the debtor of both 
the légal and équitable titles to liis property. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 80 ; Dec. Dig. 
<S=300.] 

In Bankruptey. In the matter of Ambrose Matthevvs & Co., alleged 
bankrupt. On exceptions to and motion to confirm the report of a spé- 
cial master recommending that the alleged bankrupt, a corporation of 

©sjFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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New Jersey, be adjudged a bankrupt. Exceptions sustained, and péti- 
tion dismissed. 

Howard A. Sperry, of New York City, for petitioning creditors. 
Charles R. Snyder, of Atlantic Highlands, N. J. (S. C. Sugarman, of 
New York City, of counsel), for alleged bankrupt. 

HAIGHT, District Judge. [ 1 ] The acts of bankruptcy relied upon 
are that the alleged bankrupt made a gênerai assignment for the bene- 
fit of its creditors, aad that it conveyed or transferred its property 
with intent to hinder, delay, or defraud them. The spécial master has 
found that each of thèse acts has been established. This finding is 
bascd upon the exécution, by the alleged bankrupt, of an instrument 
whereby it appointed two persons (hereinafter referred to as "trus- 
tées") to wind up its affairs. It is necessary primarily, therefore, to 
construe this instrument and to ascertain its légal effect as respects 
the property of the alleged bankrupt. It does not contain any words 
of conveyance, assignment, or transfer. It merely appoints two per- 
sons as "agents, attorneys, and trustées" for the stockholders, directors, 
and corporation "for the purpose of winding up the affairs" of the 
corporation. It empowers them to coUect the corporation's outstand- 
ing accounts, to pay its debts, to prosecute and défend suits for and 
against it, to convey and dispose of its property, and after payment of 
its debts to divide its assets aniong the stockholders; also, to prépare 
the necessary papers for the dissolution of the corporation immediately 
after its accounts bave been settled; and, generally, it sought in terms 
to confer upon them ail of the powers and to impose ail of the liabili- 
ties of a board of directors in winding up the affairs of a corporation 
upon dissolution. It seems entirely clear that it conferred no title 
whatever to any of the corporation's property upon the trustées. Its 
effect was merely to clothe the trustées with certain powers regarding 
the disposition of tlie corporation's assets and the distribution of the 
same among its creditors and stockholders. Nor can I find that there 
was any intent on the part of the alleged bankrupt to confer title upon 
the trustées. Each of the latter were attorneys at law, and the purpose 
of the instrument was that they, who were presumably better quahfied, 
rather than the directors, should wind up the affairs of the corporation. 
As the instrument brought about no change in the title to the property, 
either absolute or conditional, nothihg was conveyed or transferred by 
it, and it could not hinder, delay, or defraud creditors, because any 
créditer could proceed to satisfy his claim from the corporation's prop- 
erty to the same extent as though the instrument did not exist. 

[2-4] The next question is whether it is a gênerai assignment for 
the benefit of creditors, within the meaning of the Bankruptcy Act. 
It has bccn held quite uniformly that the gênerai assignment there con- 
templated is to be taken in its generic sensé, and embraces any convey- 
ance, at common law or by statute, bj^ which one intends to make an 
pbsolute and unconditional appropriation of ail his property to pay his 
creditors, share and share alike. In re Thomlinson Co., 154 Fed. 8.34, 
83 C. C. A. 3.Ï0 (C. C. A. 8th Cir.), and cases there cited : Courtenay 
Mercantile Co. v. Finch et al, 194 Fed. 368, 114 C. C. A. 328 (C. C. A. 
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8th Cir.) ; In re Salmon & Salmon, 143 Fed. 395 (D. C. W. D. Mo.) ; 
Missouri, etc., Elect. Co. v. Hamilton Brown Slioe Co., 165 Fed. 283, 
288, 91 C. C. A. 251 (C. C. A. 8th Cir.). The assignment need not be 
formai, and it is not even necessary that it should be valid for ail pur- 
poses. Griffin v. Dutton, 165 Fed. 626, 91 C. C. A. 614 (C. C. A. Ist 
Cir.); Canner v. Webster Tapper Co., 168 Fed. 519, 93 C. C. A. 541 
{C. C. A. Ist Cir.) ; Courtenay Mercantile Co. v. Finch et al., supra. But 
an absolute transfer by the debtor of both the légal and équitable titles 
is indispensable. Missouri, etc., Elect. Co. v. Hamilton Brown Shoe 
Co., supra; In re Fédéral Lumber Co., 185 Fed. 926 (D. C. Mass.); 
In re Hartwell Oil Mills (D. C.) 165 Fed. 555 ; and In re Empire Me- 
tallic Bedstead Co., 98 Fed. 981, 39 C. C. A. 372 (C. C. A. 2d Cir.). 

In no case to which my attention bas been directed bas it ever been 
held that an instrument such as this, which neither contains words of 
conveyance, nor in légal effect transfers the title of property, would 
constitute the gênerai assignment contemplated in the Bankruptcy Act ; 
in other words, that a mère power of attorney is a gênerai assignment. 
If nothing is assigned by an instrument, it is difficult to perceive hoiv 
it can be said to be an assignment. Kor would an instrument such as 
this, which did not divest the corporation of ail title to the property, 
constitute, under the laws of New Jersey, a gênerai assignment. 
Muchmore v. Budd, 53 N. J. Law, 369, 386, 22 Atl. 518. In fact, the 
authorities in ail jurisdictions recognize that to constitute a gênerai 
assignment, which is sui generis, there must be an absolute appropria- 
tion by the debtor of his property to raise a fund for the payment of 
his creditors. I am therefore constrained to hold that the instrument 
in question did not constitute a gênerai assignment. Flence the exécu- 
tion and delivery of it was not an act of bankruptcy. I bave reached 
this conclusion with reluctance, because I think that the interest of ail 
parties would be better served if the estate were administered in bank- 
ruptcy. 

The petitioner further contends that the answer in this proceeding 
was fàled without authority from the proper corporate officers. When 
the answer was filed, a motion was made to strike it out, upon the 
same ground. This was denied, because it was then shown that at a 
regularly convened meeting of the board of directors the filing of the 
answer and the employment of an attorney to défend against the péti- 
tion was authorized. The évidence taken before the spécial master 
bas disclosed nothing to change the view then entertained. Counsel 
for petitioner bas, in urging the point at this time, probably overlooked 
the last adjourned meeting of the board of directors, a copy of the 
minutes of which were attached to the affidavit which was presented 
in opposition to the motion, above mentioned, to dismiss the answer. 

It follows, therefore, that the exceptions to the spécial master's re- 
port must be sustained, and the pétition dismissed. 
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THE FRANCIS J. O'HARA, JR. 

(District Court, D. Massachusetts. August 12, 1915.) 

No. CGO. 

1. Maritime Liens <g==>2n — Supplies — Master — Auttioutty to Bind Yersel. 

Wliere a fisliiujï sclioouer was being salled on tlie oue-quarter "lay," un- 
der whlch the master and crew, and not the \'essel, were required to pay 
for su])iJlies, tlie master liad no authorlty in fact to blnd the vessel for 
supplies. 

[Ed. Note. — For otlier cases, see Maritime Lions, Cent. Dig. §§ 20, 31-r>0 ; 
Dec. Dig. <S=>25.] 

2. Maritime Liens iS=325 — Statutort Liens — Lay — Laok of Autiioeity — No- 

tice. 

Aet June 2?,, 3910, c. '573, § 3, 36 Stat. 605 (U. S. Comp. St. 1913, § 77S5), 
provides that any persou furnishing supplies to a vessel shall be entitled 
to a lien thereon, and that the master shall be presumed to hâve authorlty 
froni the owners to secure supplies for the vessel. but that iiothiiig therein 
shall be eonstrued to croate a lieu, wlien the fundsher by the exercise of 
reasonable diligence could hâve ascertained that the person ordering the 
supplies was without authorlty to bind the vessel therefor. Fishing ves- 
sels are customarily sailed on "lays," and several différent lays are rec- 
ogni/.ed ; the relative obligations of the vessel and of the master and 
crew under each being well uuderstood in that business. A party turnisli- 
ing sait on the or<ler of the master of a vessel whlch was sailing ou tluî 
one-quarter lay, under whlch the master and crew, and not the vessel, 
were required to pay for supplies, was familiar with thèse difïerent lays, 
aud Ivnew that the vessel in question was being sailed on a lay, but made 
no inquiry of the master or the managing owners as to the lay under 
whlch she was being operated. Tliough It luul previously furnished sait 
to the vessel wheu she was on the one-half lay and was liable therefor, 
and it had been paid for by the owners, this liad last occurred more than 
two years before, and there had been uothing e(piivalent to a continuons 
course of dealing, from whlch authorlty to buy su))plles might be iu- 
ferred. There was no actual or constructive représentation that the vessel 
was on the half lay or liable for supplies. Hckk tliat such party, knowing 
that the vessel was on a lay, wasi bound to incpiire whether it was one 
under whlch the vessel or the master and crew were to pay for the sait, 
and by the exercise of reasonable diligence could bave ascertaiued that 
the master had no authorlty to bind the vessel, and hence was entitled 
to no lien. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. §§ 20, 31-36 ; 
Dec. Dig. <S=525.] 

In Admiralty. Proceeding by the Union Spar Company against the 
schooner Francis J. O'Hara, Jr. On intervening pétition of the 
Gorton-Pew Fisheries Company. Intervening pétition dismissed. 

_ Blodgett, Jones, Burnham & Bingham, of Boston, Mass., for peti- 
tioner. 
James M. Marshall, of Gloucester, Mass, for claimant. 

MORTON, District Judge. This is an intervening pétition, assert- 
ing a lien in rem against the fishing schooner Francis J. O'Hara, Jr., 
to recover payment for sait furnished to that vessel. The claimant, 

Ê=For other cases. see aame topic & KEY-NUMBER in ail Key-Numbereû Digests & Indexes 
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O'Hara, is her managing owner. The case is submitted on an agreed 
statement of facts. 

At the time when the sait in question was furnished, the schooner 
was being sailed on the one-quarter lay, under which the master and 
crevv, and not the vessel, should pay for it. It is customary for fishing 
vessels to be sailed on "lays." Several différent lays are recognized 
in the fishing business ; the relative obligations of the vessel and of 
the master and crew under each are well understood in that business, 
and were familiar to the petitioner. After the trip for which the 
sait in question was furnished had Ijeen completed, the catch was sold, 
and a- settlement was made between the owners of the vessel, on the 
one side, and the master and crew, on the other. The owners took 
only a proper share for the vessel ; they did not reserve anything to 
pay for the sait hère in question ; there was no known reason why they 
should do so. 

[1,2] It is liot contended that under the gênerai admiralty law a 
lien would attach for this sait. The lien claimed arises, if at ail, 
under the act of June 23, 1910 (U. S. Comp. St. 1913, § 7785), which 
provides in substance that any person furnishing supplies to a vessel 
shall be entitied to a lien, and that the master shall be presumed to 
hâve authority from the owners to secure supplies for the vessel. It 
further provides (section 3) that nothing in the act shall be construed 
to create a lien when the furnisher, by the exercise of reasonable dil- 
igence, could bave ascertained that the person ordering the supplies 
was without authority to bind the vessel therefor. The sait was or- 
dered by the master of the vessel. Ile was in fact without authority 
to bind the vessel therefor. Rich v. Jordan, 164 Mass. 127, 41 N. E. 56. 

The real question is whether, npon the agreed facts, the inter- 
vening petitioner could, '"by the exercise of reasonable diligence," 
hâve ascertained the master's lack of authority. The petitioner knew 
that the vessel was being sailed on a lay ; it knew that on some lays 
the vessel would be liable for the sait, and that on others she would 
not. It made no inquiry whatever, either from the master or the man- 
aging owners, though it might easily bave doue so, as to what lay she 
was being operated under, and it had no information on the subject 
from other sources. It is not stated in the agreed facts that the mas- 
ter, if inquired of, would not bave told the truth. On several previous 
occasions sait had been furnished by the petitioner to the vessel when 
she was on the one-half lay, and was therefore liable for it, and it 
had been paid for by the owners. The last time before that hère in 
question was more than two years previous, in May, 1909 ; and there 
had not been thereafter anything équivalent to a continuons course 
of dealing between the vessel and the petitioner, from which author- 
ity to buy supplies on her account might be inferred. There was no 
actual or constructive représentation that the vessel was on the half 
lay or was liable for supplies when this sait was purchased. 

The case is not like The City of Milford (D. C.) 199 Ked. 956, where 
the libelants acted on information which they supposed reliable, and 
were held to bave been justified in so doing, though the information 
turned out to be false. It is said in the opinion in that case: 
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"I am persuaded that those witnesses wlio hâve testlfied that he [the prési- 
dent of the Company which was the agreed purchascr of the vessel] and the 
other agents of the company led them [the lienors] to believe that it was tlie 
ovvner of the ship hâve testlfled truthfuUy and accurately." Rose, District 
Judge, The City of Milford (D. C.) ubi supra, 199 Fed. at 958. 

Hère the petitioner had no reason to suppose that the vessel was 
being sailed under a lay which made her Hable for supphes, nor that 
the master had authority to pledge her crédit therefor. It furnished 
the sait without making any effort to find ont as to those important 
facts. 

It seems to me that the petitioner, knowing that the vessel w^s on 
a lay, was bound to inquire whether that lay was one under which she, 
or the master and crew, were to pay for the sait. The Eurêka (D. 
C Cal.) 209 Fed. 373. The slightest inquiry would hâve disclosed that 
the master had no authority to buy it on the vessel's account. 

I accordingly find that the intervening petitioner could, by the ex- 
ercise of reasonable diligence, hâve ascertained that the master was 
without authority to bind the vessel for the sait in question. 

Except as they appear in this opinion, I hâve not considered those 
facts contained in the agreed statement, the admissibility of which is 
in dispute. So far as 1 hâve referred to them, I rule that they are 
admissible. 

The intervening pétition of the Gorton-Pew Fisheries Company is 
therefore dismissed. 



DARROW V. POSTAL TELEGRArH-CABI.K CO. OF NKW YORK. 

(I)lstrict Court, M. D. Pennsylvanla. January 6, 1915.) 

No. 696. 

PEOCESS iS=>148 QUASIIING SKRVICE SUFFICIENCY OF EVIDENCE. 

On application by a telegrapli eonipany, a New York corporation, to 
set asjde the service of sumnions on the ground tliat tl)e manager of a 
local telegraph oftice upon whom the summons was Ker\ed was tlie agent 
of a l'enusylvania corporation of the samo nauic, and not of t!ie Xew 
York corporation, évidence as to the relations bftween tlie two corpora- 
tions hiid iusutticient to rebut tlie prima facie presnmritiou that the re- 
turn was true and tlie service sufflcient. 

[Fd. Note. — For other cases, see Process, Cent. Dig. § 201 ; Dec. Dig. 
<@=»14S.J 

At Law. Action by Jessie G. Darrow against the Postal Telegraph- 
Cable Company of New York. On rule to set aside service of the sum- 
mons. Rule dismissed. 

R. W. Archbald, of Scranton, Pa., and Paul J. Sherwood, of Wilkes- 
Barre, Pa., for plaintiff. 
Warren, Knapp, O'Malley & Hill, of Scranton, Pa., for défendant. 

WITMER, District Judge. Upon pétition of the défendant, the Pos- 
tal Telegraph-Cable Company, a corporation of New York, a rule was 
granted on the plaintiff toi show cause why the service of the sum- 

@::^For other cases see sanie topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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mous should not be set aside upon the ground, as alleged, that the 
marshal's retura erroneously recited that S. G. Fitch, upon whom serv- 
ice was made, was at the time manager for the défendant and in 
charge of its oflice in the city of Scranton. Answer was made to the 
rule, and the issue raised has to do with the business relations of Mr. 
Fitch, in charge of the Postal Telegraph office in Scranton, and the 
défendant, New York corporation. 

It is conceded that there are existing two severally chartered cor- 
porations, one a Pennsylvania and the other a New York corporation, 
both known as the Postal Telegraph-Cable Company, the officers of 
each being the same persons. A written lease was executed by several 
of thèse officers, in the name of the former corporation, for the rental 
of the offices wherein the Postal Telegraph Company does business in 
Scranton, through Mr. Fitch, as manager. It was also testified on be- 
half of défendant that Mr. Fitch was employed and paid by the Penn- 
sylvania Company, and that the New York company was not inter- 
ested in the Scranton office and was not carrying on any business what- 
ever in Pennsylvania. The conclusions expressed by the defendant's 
witnesses could be easily affirmed, were it not for a book hère in évi- 
dence, entitled "List of Offices, Revised Tarifif Instructions and Rules." 
On the uinth page of the book the foUowing appears: 

Postal Telegraph-Cable Co. Executive Office. 

New York, January 1, 1914. 
Instructions. 

I. This book contains a complète list of telegraph ofHces of the Postal Tele- 
graph-Cable Company and its connections. * * * 

II. This Line Stations. Stations of the Postal Telegraph-Cable Company 
are known as "this line stations," and are indicated by the letter P placed 
before the name. 

The following paragraph, III, has to do with "Connecting Line 
Stations," giving the names of companies classified as such, thus dis- 
tinguishing from stations on "this line." On page 427 of the book is 
found the name of the Scranton office, indicated as a station on this 
line, and not therefore a Connecting line station. The book further- 
more shows a division of the territory of the United States into four 
divisions, Eastern, Western, Southern, and Pacific. Each division has 
a number of district superintendents. The Eastern division, embrac- 
ing the state of Pennsylvania, has the following: 

Division Superintendents. 

1. Christopher F. Léonard, New York. 

2. Edson Kimmey, New York. 

3. Charles E. Bagley, Philadelphia, Pa. 

4. Charles A. Richardson, Boston, Mass. 

5. Harvey D. Reynolds, New York. 

6. Henry Scrivens, Plttsburg, Pa. 

7. Edward B. HUsbury, New York. 

District Superintendent Bagley testified that the manager of the 
Scranton office is required to make report of the business of his office 
once every month to the auditor, Félix J. Kernan, who has offices at 
253 Broadway, New York, the headquarters of "our System, known 
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as the Postal Tel egrapli- Cable Co., operating tliroughout the Unîted 
States." The name of Mr. Kernan also appears among the list of 
officers of the défendant company as auditor. He further says that 
the immédiate superior of Mr. Fitch, manager of the Scranton office, 
is First District Superintendent Christopher F. Léonard, New York, 
from whom Fitch takes orders, and to whom he makes report of his 
officiai business. Fie furthermore admits that the supplies for the 
Scranton office are obtained on réquisition from the New York office. 
How the receipts of the office are ultimately applied, and what are the 
arrangements of the holdings and sales of stock of the several corpo- 
rations, has not been shown. Référence has been made to an agree- 
ment in writing called a traffic arrangement, which is supposed to con- 
trol the affairs of the independent companies, comprising the compre- 
hensive System of the défendant company ; but this agreement has not 
been ofïered, and the court is not able to ascertain from it what are 
the relations of the twoi corporations in question. 

The plaintifï insists that the Pennsylvania company is only a unit 
of the System of the défendant company, and holds a subordinate posi- 
tion, being but a means or instrument in furthering the business of the 
major corporation, or that, in other words, the local corporation is 
merely the agency of the foreign corporation in conducting its business 
in this State, and that the latter is therefore engaged in business hère, 
of which Mr. Fitch is its manager, at the Scranton office. The argu- 
ment comes with sonie degree of persuasion under the évidence in 
hand ; and, while I am not rcady to be convinced, as the matter now 
stands, I am far from being persuaded to the contrary. 

The défendant having failed to' rebut the prima facie presumption 
that tlie marshal's return is true and that the service is not defective, 
the rule to show cause why the summons should not be set aside is 
dismissed. 



In re E, C. FI SUER CORP. 

(District Court, D. Massachusetts. May 18, 1915.) 

No. 167SS. 

1. Banki!t:pïoy (S=3,'i4G — risEPERHED Claims — Taxes — I'oweb or Bankruptcy 

Cot:rï. 

rmici- Baukr. Act; July 1, 1898, c. 541, § Gla, 30 Stat. 50;^) (Coiup. St. 
19];;, § 9(!4,S), niakinj:; taxt's prel'erred daims, but yrovldins that, in case 
aiiy question mises as to the amount or legality of any sucli tax, it shall 
Tic bearii and detei'iuined by tlie court, tlie court is not binuid by tlie ac- 
tion of tlie taxinj; autliorlties, but may décide the amount or lesality of 
the tax for itself, and is iiot limited to such questions as the bankrupt 
niisht hâve raised agalust the tax at the date of the bankruptcy proceed- 
ings. 

|l'Vd. Note. — For other cases, see Bankruiitcy, Cent. Dig. § 535; Dec. 
Dij?. <S=3346.] 

2. Bankkuptcy i@=3.'?4G — Preferbed Claims — Taxes — VAT^iniiY. 

A State tax connnlssloner assessed agalnst a corporation a tax based 
on the market value of its stock, acting upon a paddt'd and false return 

<g=For other cases seo same topic & KEY-NUMBEll in ail Key-Numbereil Digests & ludexes 
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made by the corporation, whlch largely overstated its assets and under- 
stated Its liabilities, Tlie sto<;k was in fact wortliless, and If the real 
faets liad been disclosed no assessment could properly hâve been made. 
Held, that the state was not entitled to tlie allowance of the tax in bank- 
ruptcy, to the préjudice of the gênerai creditors of the corporation. 

[Ed. Note. — For other cases, see Bankruptcv, Cent. Dig. § 535; Dec. 
Dig. «^=^346.] 

In Bankruptcy. In the matter of the E. C. Fisher Corporation, 
bankrupt. On review of an order of the référée. Afïirmed. 

William R. Buckminster, of Boston, Mass., for trustée. 
Roger Sherman Hoar, Asst. Atty. Gen., for the Commonwealth of 
Massachusetts. 

MORTON, District Judge. [ 1 ] Section 64a of the Bankruptcy Act, 
which makes taxes preferred claims, provides that a trustée shall be 
credited with the amounts paid therefor upon filing receipts of the 
proper public officers ; and it f urther provides that "in case any ques- 
tion arises as to the amount or legality of any such tax, the same shall 
be heard and determined by the court." The tax asserted by the public 
officer and evidenced by his bill would ordinarily represent the final 
détermination of the taxing authority. The power explicitly given to 
the bankruptcy court to hear and détermine "any question" as to the 
"amount or legality" of the tax would seem to imply that it is not 
bound by the action of the taxing authority, but may décide the ques- 
tion for itself ; and the right is not limited by the statute to such ques- 
tions as the bankrupt might still hâve raised against the tax at the 
date of the bankruptcy proceedings. 

There are strong reasons why such power and right should hâve been 
given to the bankruptcy court. Persons in failing circumstances are 
apt to be careless about their taxes, and not to take the necessary steps 
to protect themselves against improper taxation. In the case of cor- 
porations, compelled by statute to make a pubhc return of their finan- 
cial condition, there is great temptation to give that return an appear- 
ance favorable to the corporation, as was done in this case, in the hope 
of not impairing its crédit. It was eminently just that, when taxes 
were given priority over other claims, gênerai creditors should be pro- 
tected against the depletion of the debtor's estate by payment of exces- 
sive or unjust taxes. 

[2] In New Jersey v. Anderson, 203 U. S. 483, 27 Sup. Ct. 137, 51 
L. Ed. 284, 17 Am. Bankr. Rep. 63, 70, it was the duty of the state 
board to ascertain and fiix the amount of the franchise tax in the cases 
of corporations which failed to make returns, and the araount fixed by 
the board became due and payable. The bankrupt corporation there 
in question made no return. The state board fixed its tax upon the 
whole authorized capital. In the bankruptcy proceedings the state 
presented a bill for the taxes so fixed. In fact, only one quarter of 
the capital stock had been issued— $10,000,000, instead of $40,000,000 
■ — and it was held by the Suprême Court of the United States that the 
bankruptcy court had power to revise the amount of the tax and to 
allow only so much of the bill as was properly due. 
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In the présent case the tax commissioner of Massachusetts, instead 
of acting on no return by the bankrupt corporation, acted upon a pad- 
ded and false return made by it, which largely overstated its assets and 
understated its liabilities. He fixed the value of its stock at $50 per 
share, when in fact the stock was worthless. If the real facts liad 
been disclosed, no assessment could properly hâve been made. The 
principle on which New Jersey v. Anderson was decided seems to 
cover the case at bar. 

I do not think that the gênerai creditors ought to be prejudiced by 
the action of the officers of the bankrupt corporation in making this 
false return, nor that the state of Massachusetts is entitled to receive 
at their expense this tax, to which, upon the real facts, it was not en- 
titled. 

It is contended for the state that, although in fact the stock may 
bave been worthless, it does not foUow that the tax valuation is illégal 
or excessive, because, under Massachusetts law, it was assessed, not 
with référence to intrinsic worth, but with référence to "market value" 
only ; and it is said tbat the stock of an insolvent corporation may bave 
market value if the insolvency is not known, and that the agreed facts 
state that the tax commissioner acted, not only on the return and the 
testimony of Wyman, but upon "other things." It is urged that, al- 
though the return was grossly false and Wyman's testimony (or in- 
formation) very inaccurate, there may nevertheless bave been other 
facts warranting a détermination that the market value was $50 a 
share, and that this court should therefore put that value upon the 
stock. But this court is not undertaking to revise the tax commission- 
er's action on the évidence before him; it is endeavoring to ascertain 
for what amount the tax claimed ought to be allowed as a preferred 
claim. For this purpose, the amount and legality of the tax are to 
be determined by the bankruptcy court. In re Hefïron Co. (D. C.) 216 
Fed. 642, 650; In re Selwyn Importing Co., 18 Am. Bankr. Rep. 190. 
While the tax commissioner might hâve based bis valuation on other 
facts than those contained in the corporation's return, there is no évi- 
dence that he did so, nor that the stock in question had a market value 
différent from its real value. 

I agrée with Mr. Référée Perry that the tax is not due, and that the 
claim should be expunged. 

Decree affirmed. 
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FLAS V. ILLINOIS CENT. E. CO. 
(District Court, D. Nebraska, Omaha Division. February 5, 1916.) 

No. 425. 
JËi Removai, op Causes (gssS — Joinder of Causes — Actions TJndee Employ- 

EBS' LlABILlTY ACT. 

Where a plaintifC, suing for Personal Injuries, alleged in one count a 
cause of action under ttie fédéral Employers' Liablllty Act (Act April 22, 
1908, c. 149, 35 Stat. 65, as amended by Act April 5, 1910, c. 143, 36 
Stat. 291 [U. S. Comp. St. 1913, §§ 8657-8665]), and in another count a 
cause of action arising under the common law and state statutes, but the 
subject of each count was the sanie injury, the action was removable to 
a fédéral court, notwlthstanding section 6 (section 8662) of such act, pro- 
viding that no case arising thereunder and brought in any state court of 
compétent jurisdiction shall be removed to any court of the United States, 
as only a portion of the action arose tmder the Employer»' Liability Act. 

[Ed. Note. — For other cases, see Reiuoval of Causes, Cent. Dlg. §§ 4, 5; 
Bec. Dlg. <3=33.] 

2. Removal of Causes i©==>3 — Joindeb or Causes— Actions TJnder Emploi**- 
EBs' Liability Act. 

Within Employers' Liability Act, § 6 (section 8662), providing that no 
case arising thereunder shall be removed to any court of the United States, 
the "case" referred to is what plahitiff makes it la good faith by bis 
pétition. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 4, 5 ; 
Dec. Dig. <s=33.] 

At Law. Action by Charles Fias against the Illinois Central Rail- 
road Company. On motion to remand. Motion denied. 

John W. Battin, of Omaha, Neb., for plaintifï. 
William Baird & Sons, of Omaha, Neb., and Helsell & Helsell, of 
Ft. Dodge, lowa, for défendant. 

MUNGER, District Judge. [1] Plaintiff brought an action in the 
state court for personal injuries sustained by him, and his pétition 
contained two counts. The first count sets forth a cause of action un- 
der the Employers' Liability Act of Congress (35 Stat. 66; 36 Stat. 
291), and the second count sets forth a cause of action arising under 
the common law and state statutes, but the subject of each count is 
the same injury. The statutes of this state permit two such causes 
of action to be joined in the pétition. Section 7657, Rev. Stats. Neb. 
1913. 

A pétition for removal was filed, and the cause is now presented on 
a motion to remand the case. Each count of the pétition sets forth a 
cause of action of which this court would hâve jurisdiction, if a suit 
had been begun in this court by a pétition setting forth the facts re- 
lied upon in that count. The suit is therefore removable to this court, 
unless forbidden by section 6 of the Employers' Liability Act, which 
provides that: 

"No case arising under this act and brought in any state court of compétent 
jurisdiction shall be removed to any court of the United States." 

<g:35For other cages see same toplc & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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[2] The "case" referred to is what plaintifif makes it, in good faith, 
by his pétition. Mountain View Min. & Mill. Co. v. McFadden, 180 
U. S. 533, 21 Sup. Ct. 488, 45 L. Ed. 656: Minnesota v. Northern 
Seciirities Co., 194 U. S. 48. 24 Sup. Ct. 598, 48 L. Ed. 870 : Cella 
V. Brown, 144 Fed. 742, 75 C. C. A. 608. Because liis good faith is 
presumed, it has been held that a single count, which statés facts suf- 
ficient to make a case either under the act of Congress or under the 
State statutes and common law, states a case arising under the act 
of Congress. Ullrich v. New York, N. H. & H. R. Co. (D. C.) 193 
Fed. 768; Rice v. Boston & M. R. R. (D. C.) 203 Fed. 580. 

In the pending case, the plaintifF's pétition announces his intention 
to proceed either under the act of Congress or independently of it, as 
lie elects. The action, therefore, cannot be said to arise under the 
Employers' Eiability Act, for but a portion of it so arises. This would 
l)e entirely clear, had plaintifif joined in his pétition, as he is permitted 
to do by the Nebraska statute, causes of action against the same de- 
fendant for Personal in jury arising under the Employers' Liability 
Act of Congress, for trespass upon plaintiff's property, and for other 
injuries to plaintiff at another tinie and place, and not arising under 
the act of Congress ; but it is not less clear that this plaintiff has pre- 
sented two distinct and separate causes of action, upon either of which 
he may elect to proceed, and but one of which arises under the act of 
Congress. 

The prohibition of removal mentioned in section 6 of the Employ- 
ers' Liability Act is limited to cases which purport, by the plaintiff 's 
pétition, to arise under that act ; and when, to a cause of action aris- 
ing under that act, there is joined one which does not purport to arise 
under that act, the ]3rohibition does not applv. Strother v. Union Pa- 
cific R. Co-. (D. C.) 220 Fed. 731; Patterson v. Bucknall S. S. Lines 
(D. C.) 203 Fed. 1021. 
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BOSTON EXCELSIOR CO. v. SWEATT. 

(Circuit Court of Appeals, First Circuit. January 27, 1916.) 

No. 1114. 

1. Master akd Servant <©=>278 — Actions for Injuries — Négligence — Suf- 

FiciENCY OF Evidence. 

An employé, operating an excelsior baiing presg, consisting in part of a 
plunger, moving liorlzontally forward and back across a pit, and a treader, 
coming down into tlie pit from above, was liilled by tlie treader Icnoelîing 
liim into the pit In front of the plunger. It was part of Iiis duty to 
bend over tlie pit, and put a lieader into ttie pit, as tlie plunger drevv 
back, when the pit was fllled with excelsior, and when he went to work 
he was instructed, before doing tliis, to shut ofE the flow of excelsior and 
move a lever, throwing the treader out of opération. There were no eye- 
witnesses to the accident, and the excelsior was found shut ofC, but the 
treader was in operating position. There was évidence that the treader 
would sonietimes operate when the lever was in the stop position, and 
throw the lever into the operating position ; that this was known to the 
agent whoni the employer directed to instruct the employé as to the 
manner of doing the work ; that it was abnormal and daiigerous for the 
treader to so operate, and that it would not do so if the machine was in 
proper repalr; and that the employé had always been seen by the em- 
ployer and his associâtes doing his work as Instructed. Hcld, that the 
jury were warranted in flnding that the machine was out of repalr ; 
that the employer knew this, or from the length of time that it had 
existed, ought to hâve known of it, and put it into proper condition ; and 
that it was négligent In failing to do so. 

[Ed. Note. — For other cases, see Jlaster and Servant, Cent. Dig. §§ 
95-4, 956-9.58, 9GO-969, 971, 972, 977 ; Doc. Dig. ©=278.] 

2. Master and Servant ©=3276 — Actions for In.juries — Négligence — Suffi- 

ciency of Evidence. 

A flnding was warranted that the employé followed the instructionsi 
and stopped the opération of the treader, and that the machine was after- 
wards put into opération through its being out of repalr, especially in 
view of the fact that he must hâve known that it would he extremely 
hazardous, if not impossible, for hiiu to put in the header when the 
treader was operating. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
950-952, 954, 959, 970, 976 ; Dec. Dig. <&=j276.] 

S Master and Servant ®=j265 — Actions for In.turies — Burden op Proof. 

It was not incunibent upon the employé's adniinistratrix, in an action 
for death, to show what partlcular defect in the machine caused it to 
operate in the abnormal and dangerous way mentioned; the fact that 
it dld so operate itself discloslng that the machine was in some partlcular 
defective. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
877-908, 955; Dec. Dig. €=>265.] 

4. Mastee and Servant <S=285 — Actions for Injuries — Questions for Jury. 

In an action for the death of an employé, operating an excelsior baling 
press and killed when a treader, the lever operating which had been 
placed in a stop position, was in some way thrown into operating posi- 
tion, évidence held to make questions for the jury as to whether the acci- 
dent was caused by the worn condition of certain parts of the machine, 
which allowed them to come in contact with an uprlght controlling the 
opération of the treader. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1002, 1003, 1007, 1008, 1016, 10.35, 1043, 1053; Dec. Dig. <S::^285.] 

©ssFor other cases see same topic & KEY-NUMBER m ail Key-Numbeied Digests & Indexes 
229 F.— 21 
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5. Masteb and Servant iS=>270 — Actions for Ikjukies — Admissibilitt op 

Evidence. 

In an action for the death of an employé, operatliig an excelslor baling 
press and knocked into a pit In front of a plunsrer by a treader, tbere was 
évidence that vvhen lie went to work lie was instructed to move ttie lever 
controUlng the opération of the treader to a stop position before leaning 
over tlie pit, and that his employer and associâtes had always seen him 
do the worlt in this vvay. The treader was found in operating position 
after the accident, but there was évidence tliat defects in the machine 
might hâve causod this. Held, that the testimony as to how he operated 
the machine was compétent, whether or not testimony of habit is admissi- 
ble, to show the method of work pursued at the tlme of an accident, as 
such évidence simply tended to show that in doiiig his work he understood 
what his Instructions were and followed thera, and it was a perfectly 
reasonable inference for the jury to make that be probably followed sucli 
instructions on the occasion in question. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
913-027, 932 ; Dec. Dig. <©=^270.] 

6. Master and Servant €=3270 — Actions for Injuries — Admissibility ov 

Evidence. 

In an action for the death of an employé, claimed to hâve been caused 
by the machine he was operating being thrown into operating position 
because of defects in the machine, the court admitted évidence as to occa- 
sions shortly before he commeneed work on the machine and shortly after 
the accident, when the opération of the machine was started In this way, 
as well as évidence regarding the wear on a part of the machine clalmecl 
to hâve thrown the machine into opération, llcld, that an objection to 
this évidence ou the grouiid of remoteiiess ralsed a question for tlie trial 
court, and presented uo error of law. 

FEd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
913-027, 032; Dec. Dig. <S=j270.] 

In Error to the District Court of the United States for the Dis- 
trict of New Hampshire; Edgar Aldrich, Judge. 

Action by Abbie E. Sweatt, administratrix, against the Boston Ex- 
celsior Company. Judgment for plaintiff, and défendant appeals. Af- 
firmed. 

Edward K. Woodworth, of Concord, N. H. (Streeter, Demond, 
Woodworth & SuUoway and Jonathan Piper, ail of Concord, N. H., 
on the brief), for plaintiff in error. 

De Witt C. Howe, of Concord, N. H, (Thomas F. Clifford, of Frank- 
lin, N. H., on the brief), for défendant in error. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

BINGI-IAM, Circuit Judge. This action is brought by Abbie E- 
Sweatt, administratrix of the estate of Roy H. Sweatt, against the 
Boston Excelsior Company, under the Employers' Liability Statute of 
New Hampshire (Laws 1911, c. 163), to recover damages for the death 
of Roy H. Sweatt, which occurred on December 24, 1913, while he w?s 
in the defendant's employ. There was a trial by jury, and a verdict 
for the plaintiff. 

The case is hère on the defendant's bill of exceptions, and the er- 
rors assigned are the refusai of the court to direct a verdict for the 

iS=>Por other cases see same topic & KBY-NUMBBE in ail Key-Numbered Digests & Indexes 
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défendant at the close of ail the évidence, to give certain requested 
instructions, and in the admission of certain évidence. 

The statute under which the action is brought does away with the 
défenses of assumed risk and négligence of fellow servants, and places 
the burden of proving contributory négligence upon the défendant. 

The plaintiff's intestate, at the time he met his death, was at work 
upon a machine for baling excelsior, and had been engaged in this 
work for about 2 months. He was 26 years of âge, a man of good 
habits, intelligent, and thoroughly acquainted with the work he was 
required to do. 

The press was operated by steam power. Connected with and form- 
ing a part of the press was a plunger, which moved periodically for- 
ward and back across a pit into which the excelsior was fed and 
pressed the excelsior into baies. The plunger was always in motion 
and not subject to the operative's control. There was a treader which 
was so constructed and arranged as to corne dovvn into the pit and 
tread the excelsior. The opération of the treader was supposed to 
be controlled by a lever, in such a way that if the operative set the 
lever in the stop position the treader would not come down. 

Sweatt's work, in operating the machine, consisted in pulling a 
rope which let the excelsior down from above into the pit, then in 
moving the lever to the left or operating position, whereby the up- 
right that operated the treader would be brought in contact with the 
head of the plunger rod, on its upward movement on the gear that op- 
erated the plunger, and thus throvv the treader into opération. After 
the pit was filled with excelsior, it was his duty to pull the rope to 
shut oiï the excelsior from above, move the lever to the right to put 
the treader out of opération, then take a header in his right hand, 
and, standing on a step with his body bent over the pit, reach with the 
header into the pit, and, as the plunger drew back to the proper posi- 
tion, insert the header. 

Sweatt was killed while putting the header into the press in the 
regular course of his work, by reason of the treader coming down and 
knocking him into the pit and subjecting him to the opération of the 
plunger. There was no eyewitness to the accident. Just before the 
accident he was seen by his brother, and the lever was then in the 
operating position, with the treader working the excelsior into the pit. 
Immediately after the accident occurred, Sweatt was found in the 
pit, the treader had been working, and the lever was in the operating 
position. 

As the lever, when seen before and immediately after the accident, 
was in the operating position, the défendant insists in its motion for a 
directed verdict that there was no évidence from which the jury could 
find (1) that the défendant was négligent, or (2) that its négligence 
was the cause of Sweatt's death. 

[1,2] There was évidence that when Sweatt went to work for the 
défendant he was instructed that, before putting in the header, he 
should shut oflf the excelsior and move the lever to the stop position, 
then reach down into the pit and put in the header; that he was noi 
only instructed to do this, but his employer and associâtes hud always 
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seen him do the work in this way. At the tirae of the accident the 
excelsior had been shut off, so that it could not come down. There 
was évidence that the treader would at times operate when the lever 
was in the stop position and throw the lever into the operating posi- 
tion. It had done this at tiraes priûr to Sweatt's death, and on one 
occasion it occurred some three or four weeks before Sweatt went 
to work for the défendant, and this fact was known to the agent, 
whom the défendant directed to instruct Sweatt as to the manner of 
doing his work. It was an abnormal and dangerous thing for the 
treader to operate in this way, and the testimony was that it would 
not do sO if the machine was in a proper state of repair. 

From this évidence we think the jury might proper ly hâve found 
that the machine was out of repair ; that the défendant knew that this 
was so, or, from the length of time that it had existed, ought to hâve 
known of it, and put it into proper condition ; and that it was négligent 
in failing to do so. The testimony showing that Sweatt was instructed 
to do his work in a particular way, and had always been known to 
folio w the instructions, was sufficient to warrant the conclusion that 
at the time of the accident he followed the instructions and moved the 
lever to the stop position before attempting to put in the header, and 
that the machine was afterwards put into opération through its being 
out of repair. Especially is this true when it is taken into account 
that he had shut ofï the excelsior before putting in the header, and 
that he must hâve known that it would be an extremely hazardous, if 
not an impossible, thing for him to put in the header when the treader 
was operating. 

[3] The defendant's request for instructions embodied in its third 
assignment of error was properly refused. It was not incumbent upon 
the plaintiff to show what the particular defect in the machine was 
that caused it to operate in this abnormal and dangerous way. The fact 
that it did so operate disclosed of itself that the machine was in some 
particular defective, and the testimony of the plaintiff's expert con- 
firmed the proposition. 

[4] The defendant's sixth and seventh assignments of error are 
based on the refusai of the. court to instruct the jury that there was 
no évidence from which it could find that the défendant was négligent 
in respect to the condition that existed around the hub of the twin 
gears, or that the alleged wear around the hub could hâve caused the 
accident. The évidence was that the upright which operated the 
treader came down in the space between the twin gears, and that the 
distance from each gear to the upright was tliree-fourths of an inch, 
that the gears were 40 inches in diameter and revolved on a sliaft, 
and that the hole in the gears through which the shaft passed had 
become so worn and enlarged as to allow a radial sway of the gears 
of about 3 inches ; that the upright, when thrown out by the arm of 
the lever, would be in the vicinity of the teeth of the gears, so that, 
if the gears wabbled an inch or more, the teeth could catch the bottom 
of the upright and throw the treader into opération. The construction 
of the machine was such that the upper portion of the upright passed 
through a confined space in the frame of the machine, which tended. 
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as the upright was pushed up, to throw it into its normal or operating 
position and against the arm of the lever, which would hâve the ten- 
dency to throw the levier from the stop to the operating position. In 
this State of the proof, it was clearly open to the jury to say whether 
the accident did or did not corne about because of this defect in the 
gears. The court was justified in refusing the requested instructions. 

The fourth and fifth assignments of error raise the same questions 
as to the condition around the pin Connecting the head of the plunger 
rod to the twin gears as was raised by the sixth and seventh assign- 
ments of error concerning the wear about the hub of the twin gears. 
As to thèse requests, the defendant's contention is that there was no 
évidence from which it could be found that, when the upriglit was out 
of position, the head of the plunger arm could hit it, so as to put the 
treader in opération. The évidence was that the distance from the 
upright, when out of position, to the head of the plunger arm on its 
upward movement on the gear, when in a proper state of repair, was 
an inch and a half ; that at the time of the accident the hole in the 
head of the plunger arm, through which the pin on the gears worked, 
was worn ; that the machine had been long in use, and at times op- 
erated abnormally ; and that, a few months after the accident, the 
hole in the head of the plunger arm was foimd to hâve extended in 
the direction of the plunger 2 inches or more beyond the circumfer- 
ence of the original hole. The défendant contends, however, that, even 
if the hole in the plunger arm could be found to hâve been in this 
worn condition, the head of the plunger arm could not corne in con- 
tact with the upright, when out of position, so as to set the treader in 
opération, as the plunger head, on approaching and passing the bot- 
tom of the upright, was being drawn, and, if drawn, the worn portion 
of the hole tov/ards the plunger could not be availed of to permit 
the plunger head to hit the upright. On the other hand, it is sug- 
gested that the wear in the hole of the plunger head might permit it 
to be thrust forward, so as to come in contact with the upright, and 
that this might occur if the plunger stuck on the initial pull ; and, 
while it may not be as probable that the upright was put in opération 
from this source as from the worn condition of the gears about the 
hub, we do not think that the court erred in refusing to give thèse 
requests or that the défendant was prejudiced thereby. 

The eighth assignment of error is covered in our discussion of the 
sixth and seventh assignments, and needs no further considération. 

[5] The ninth, tenth, and eleventh assignments of error relate to 
the admission of testimony as to how Sweatt operated the Uiachine. 
This testimony was objected to on the ground that the method ~irsued 
by Sweatt, at the time of the accident, could not be found from évi- 
dence shovving what his habit was in doing the work. But, whether 
habit testimony to show such a fact is compétent or incompétent, we 
do not think that the testimony in this case cornes under that head. 
The case discloses that the défendant instructed Sweatt as to the man- 
ner of doing his work, and the évidence hère objected to sim])ly tends 
to show that in doing his work he understood what his instructions 
were and followed them, and it was a perfectly reasonable inference 
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for the jury to make that if he had been instructed as to how lie 
should do his work, and understood his instructions, he probably fol- 
lowed them on the occasion in question. 

[6] The twelfth, thirteenth, fourteenth, fifteenth, sixteenth, seven- 
teenth, eighteenth, nineteenth, and twenty-second assignments of error 
relate to the admission of testimony showing that the treader would 
work when the lever was thrown into the stop position, and that the 
lever at times would be thrown back into operating position. The évi- 
dence was that such occurrences took place a short time before Sweatt 
began his work on the machine and shortly after the accident. The 
principal objection to the testimony was that it was too remote. The 
question of remoteness, however, was one for the trial court and pré- 
sents no error. Another objection raised was that the court erred in 
admitting the testimony "because there was no évidence that a defect 
in the press causing the feeder board to operate while the lever was 
in a position to stop it could hâve causée! the accident." We hâve 
already shown that the treader might be put in opération by the up- 
right coming in contact with the gears when the lever was in the stop 
position, and that the lever would remain in the stop position, or be 
thrown into the operating position, depending upon whether the up- 
right, on being thrown up, was made to push sufficiently hard against 
the arm of the lever. 

The twentieth and twenty-first assignments of error relate to the ré- 
ception of certain évidence pertaining to the wear about the hole 
in the head of the plunger arm. The chief objection seems to be that 
it was too remote. But this objection présents no error of law. The 
évidence tended to show what the condition of the machine was at 
the time of the accident, and it was clearly admissible for this pur- 
pose. 

The judgment of the District Court is affirmed, with interest, and 
the défendant in error recovers her costs of appeal. 



CITIZEXS' TRUST & GUAKANTY CO. OF WEST VIBGINIA v. GLOBE & 
RUTGERS FIRE INS. CO. 

(Circuit Court of Appeals, Fourth Circuit. December 10, 1915.) 

No. 1336. 

1. Insurance <s=>5fiO — Notice of Loss — Waivek. 

A policy of fidelity insurance issued to an Insurance company on ac- 
count of an ageney required the assured to give immédiate notice of any 
loss, or of facts indlcating that loss had probably been sustained. The 
assured notlfled tlie insurer of a claim against the ageney several months 
overdue, explaining that the delay in glvlng notice was due to its con- 
tinued attenipts to obtain settlement and statement of the account. The 
insurer, witliout objecting to the notice, also assisted In trying to obtain 
an agreement between the parties. Beld, that It thereby waived the con- 
dition requiring immédiate notice. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1393-1404; 
Dec. Dig. <g=3560.] 

igs^Fùi' other cases see same topic & KEY-NUMBER in al] Key-Numbered Dlgests & Indexes 
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2. Insurance <S=^55G — Waiver of Conditions — Authoeity. 

A piovlsion of an Insurance policy that none of its conditions shall be 
deemea walved, unless in wrltlng, slgned by the président or vice président 
of tlie Company, with Its seal attaehed, cannot prevent a waiver by tlie 
Company Itself, actlng through Its offleers wlio hâve charge of Its business. 

[Ed. Note.— For other cases, see Insurance, Cent. Dlg. §§ 1374-1377; Dec. 
Dig. ©=5556.] 

3. Insurance ©=>6e5'— Fidelitt Insurance — Construction of Polict. 

Evidence held to sustaln a recovery on a pollcy Insurlng agalnst loss 
by reason of "fraud or dishonesty" of an agent, where, while there was a 
dispute between the principal and agent as to the amount of compensation 
wblch the agent was entitled to retain from collections made, he used the 
money so coUected, and was unable to pay it over on final settlement 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1555, 1707- 
1728; Dec. Dig. <@=>C6ô.] 

4. Insurance "©=3285 — Avoidance fok Concealment — Sueett Bond. 

A renewal surety bond, insuring a principal agalnst lo.ss by reason of 
the fraud or dishonesty of an agent, which was procured by the agent, Is 
not invalidated by the fact that, when the renewal was made, the agent 
owed the principal a considérable balance, of which the insurer was not 
advlsed, where the principal had no conmiunicatlon with the insurer, was 
not asked the state of its accouiit, and had no knowledge of fraud or dis- 
honesty on the part of the agent 

[Ed. Note. — For other cases, see Insurance, Cent Dig. § 657 ; Dec. Dig. 
®=3285.] 

5. Insurance ijs^lGS — Sueetï Bond — Construction. 

A mère récital In a surety bond given by an agent that he has been ap- 
pointed agent at a certain place does not limit the seope of the bond, or 
the liability of the surety to business clone by the agent at such place. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. § 325 ; Dec Dlg. 
<©=5l6S.] 

In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Parkersburg; Alston G. Dayton, 
Judge. 

Action at law by the Globe & Rutgers Fire Insurance Company 
against the Citi^ens' Trust & Guaranty Company of West Virginia. 
Judgment for plaintiff, and défendant brings error. Reversed. 

B. M. Ambler, of Parl^ershurg, W. Va. (Van Winl<:!e & Ambler, of 
Parkersburg, W. Va., on the brief), for plaintiff in error. 

H. W. Hayward, of New York City (Reese Blizzard, of Parkers- 
burg, W. Va., on the brief), for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

WOODS, Circuit Judge. This action was on two surety bonds giv- 
en to the Globe & Rutgers Fire Insurance Company by tlie Citizens' 
Guaranty Company, in behalf of a corporate agency of the insurance 
Company, first called General Southern Agency, and retaining its iden- 
tity through several changes of name. The first bond for $10,000, 
covering the period from June 7, 1906, to June 7, 1907, was extended 
to June 7, 1908 ; the second, for $5,000, covered the period from July 
15, 1908, to July 15, 1909. The District Judge instructed a verdict 
for $5,000 and interest, aggregating $6,400, for defaults secured by 

€=For other cases see same toplc & KEY-NUMBER io ail Key-Numbered Digeats & Indexes 
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both bonds under the terms of the second bond. In giving tbis in- 
struction the court held, first, tbat under the report of the commis- 
sioner appointed to state the account between the fire insurance Com- 
pany and its agent and the évidence taken in open court there was no 
real dispute that the default under both bonds, recoverable under the 
terms of the second bond, after allowing ail crédits, was more than 
the $5,000; and, second, "that because défendant corapany, after noti- 
fication and knowledge of the relations existing between plaintiff and 
its agent, demanded statements of the accounts and proofs of loss, and 
based its refusai to pay solely on the ground that Fowler & Co. were 
clainaing crédits and sets-off, it is estopped from denying its obliga- 
tions upon its bonds for other reasons than account of such sets-off." 
The insurance company accepts the verdict, and does not assign error 
in the déniai of a larger recovery. 

[1] The évidence supports the conchision of the District Judge 
that there was a waiver of the condition that, "upon the discovery by 
the employer that a loss bas been sustained, or of f acts indicating that 
a loss bas probably been sustained, the employer shall immediately so 
notify the company in writing, at its principal office in the city of 
Parkersburg." The letter of the insurance company of October 16, 
1908, notifying the surety company of the balances claimed against 
the agency, gave the information that balances had been several months 
overdue, and that there had been delay in giving notice under the 
policy on account of long and persistent efforts to obtain a settlemcnt 
with the agent. The surety company in reply made no allusion to the 
delay in giving notice, and in a somewhat protracted correspondence 
sought to bring the insurance company and its agency to an agreement 
as to the amount due. This correspondence indicates clearly that the 
surety company intended to proceed in the matter of ascertaining its 
liability on the theory that the letter of October 16, 1908, was due 
notice of the alleged default, and it shows an effort by the assured 
to comply with the requests made of it. On this point the case, there- 
fore, falls within the ruie that any course of action which leads the 
assured to believe that by conforming thereto the condition of immédi- 
ate notice will not be insisted on, followed by labor or expense in 
the effort to conform, will operate as waiver or estoppel. Insurance 
Co. V. Norton, 96 U. S. 234, 24 L. Ed. 689; Hartford Co. v. Unsell, 
144 U. S. 439, 12 Sup. Ct. 671, 36 L. Ed. 496; Northern Assurance 
Co. V. Grand View Building Association, 183 Û. S. 308, 22 Sup. Ct. 
133, 46 L. Ed. 213. It is true that later, on November 13th, the de- 
fendant wrote to the insurance company: 

"We beg to say asain that we cannot conslder this claim until a settlement 
is reached' with Fowler & Co., or (if settlement cannot be had) imtll your 
claim is establlshed hy process of law. Then, If we are liable, we will pay ; 
otherwise we cannot do so. * * * Fowler & Co. dispute your claim. 
* * * AVe uuderstaud that Fowler & Co. are ready to pay any balance 
which they niay owe you, whenever the sa me ma y be ascertained by a proper 
settlement or by a coin-t of compétent jurisdictiou. * * * It appears that 
tliey hâve aslved you for a settlement of the contingent commission account, 
which lias not been furnished. It seems to us that Fowler & Co. are entitled 
to a detailed statcmeut of the account ; and if it ^xere. furnishsxl it would cer- 
tainly yut an end to excuses for delay on that ground. We suggest that you 
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render a detailed statement setting forth fully your contention (just as if 
you would hâve to do if you were provlng your claim in court), and we fully 
believe that you would hâve no trouble in reacblng a settlemeut witb ttiem. 
We are sending a copy of tbls letter to Fowler & Co." 

But this letter coiild not avail to recall the waiver on which the in- 
siirance company had acted in trying to comply with the surety com- 
pany's demand that it corne to an agreement with the agent as to the 
amount due. 

[2] It is argued, however, that the correspondence could not op- 
erate as a waiver, because the bond provides: 

"Fourteenth. Xone of the conditions or provisions contained in this bond 
sball be deeiiied to bave been waived by or on bebalf of the company, unless 
the waiver lie clearly expressed in writing over the signature of its président 
or vice président, and its seal be thereto affixed, duly attested." 

There can be no doubt that the same authority that issues a bond 
may waive any of its conditions. The provision quoted is valid in 
denying to any agent of the company the power to waive any of the 
conditions or provisions of the poHcy, unless the waiver should be un- 
der the signature of the président or vice président, and under the 
seal of the company. But it cannot mean that the company itself 
cannot waive or otherwise contract with référence to the Insurance 
in any way it should see fit. The letters which expressed the intention 
to waive the requirement as to notice were sent from the gênerai of- 
fice of the company, and they were signed by the secretary, presuma- 
bly under the authority of the company. Hence the waiver was by 
the company itself. Insurance v. Norton, supra. 

[3] The bonds expressly limit liability to such pecuniary loss as 
may be sustained "by reason of the fraud or dishonesty of the em- 
ployé," and expressly exclude "any loss occasioned by accident, mis- 
take, négligence, error of judgment on the part of, or breach of con- 
tract by, the employé." There is nothing in the évidence showing that 
the surety company intended to extend its obligation to cover a liabil- 
ity not expressed in the bonds, or to admit that the employé had been 
guilty of fraud or dishonesty. On the contrary, the correspondence 
indicates the confidence of the surety company that the agency had 
acted in good f aith. Taken together, the letters might well be regarded 
as importing refusai of the surety company to consider whether any 
default fell under its obligation until the amount of the default had 
been ascertained by proof or agreement. 

Still we think the évidence did not make a serious issue of fact as to 
whether the agent had been guilty of fraud or dishonesty. The gên- 
erai rule is that an agent is guilty of fraud or dishonesty when he col- 
lects money belonging to his principal and uses it for his own purposes, 
or refuses to turn it over. But if there be mutual demands, and the 
failure to settle be due to an honest conviction of the agent that he has 
good offsets against the balance appearing against him, he cannot be 
said to be acting fraudulently or dishonestly in the mère withholding 
of the balance to the extent of the amount claimed by him until the 
true amount due by him be ascertained. Nevertheless, under such 
circumstances, the agent is bound in honesty not to use the money 
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collected for his principal, but to hold the whole amount ready for 
settlement when the offsets claimed are passed upon, and the true 
balance ascertained; and if he uses the money, so that he is unable 
to pay it over upon the final settlement, he is guilty of dishonesty. 
This is the rule applicable hère. Assuming that the claims of offsets 
by the agent were made in good faith, and that one of them was valid, 
and should hâve been allowed to the extent of the amount claimed, yet 
thèse ofïsets were claimed, not for payments or disbursements on ac- 
count of the principal, but for additional compensation. This addi- 
tional compensation was in dispute, and the plain duty of the agent, 
which honesty required, was to hold ail funds collected for his princi- 
pal until the dispute was settled. This he failed to do, and when in- 
solvency came he was unable to turn over the money he held in trust. 
This view of his conduct as dishonesty is made clearer by the fact that 
the agent admitted a large balance to be due and promised a remit- 
tance of $2,500 thereon. The meaning of fraud and dishonesty ex- 
tends beyond acts which would be criminal. They are to be given a 
broad signification, and taken most stronglv against the surety Com- 
pany. City Trust Company v. Lee, 204 111 69, 68 N. E. 488; United 
States Fidelity & Guaranty Co. v. Egg Shippers' Strawboard & Filler 
Co., 148 Fed. 353, 78 C. C. A. 345. 

[4] It is admitted by the plaintiiï that when the $5,000 bond was 
given on July 15, 1908, the agent owed a considérable balance on his 
account. The défendant insists, as a matter of law, that the failure of 
the insurance company to inform the surety Company of this default 
was a fraud, which annulled the bond. The undisputed fact is that 
the insurance company had no communication with the surety company 
as to the giving of the bonds, and that it merely received the bonds 
vi^hich the agent had procured. The surety company made no inquiry 
of the insurance company as to the state of the agent's accoimts. Hav- 
ing chosen to act on its own responsibility, in the absence of conceal- 
ment or knowledge of the insurance company of intentional wrong- 
doing of the agent, the surety company must abide the conséquences. 
Under the same conditions the surety was held liable in Magee v. Man- 
hattan Life Insurance Co., 92 U. S. 93, 23 L. Ed. 699, the court saying: 

"The plea does not set forth any of the circiimstances attending the exécu- 
tion and dellverj' of the bond. It does not aver that there was any misrepre- 
sentatlon, anything fraudulently kept back, or any opportunlty to make dis- 
closures on the part of the company, or any Inqnlry by the sureties, before the 
bond was delivered. Nor is it averred that the company was aware that the 
sureties were Ignorant of the facts complaiued of. It is, perhaps, to be in- 
ferred from the plea that the fact was — as the record, aside from the plea, 
shows it to hâve been — that tlie bond was executed at Mobile, and sent by 
Voorhees by mail to the company in New York. If this were so, the com- 
pany, upon reeelving it, was under no obligation to make any communication 
to the sureties. ïhe validity of the bond could not dépend upon their doing 
«0. The company had a right to présume that the sureties knew ail they de- 
sired to know, and were content to give the instrument without further in- 
formation from any source. Under thèse circumstances, it was too late, after 
the breach occurred, to set up this défense." 

[5] It is insisted that no liability could attach under the bond for 
business donc by an office maintained in the city of Baltimore, for the 
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reason that the first bond contains the récital "tliat the General South- 
ern Agency had been appointed agents of the insurance company at 
Bluefield, W. Va." It seems évident that the bare récital of the loca- 
tion of the agency did not limit the territory in which the agency was 
to do business. 

The objection to the introduction of a number of letters seems to 
hâve no foundation. They were letters between the parties or their 
counsel, and between the insurance company and the agent. AU of 
them bear on the question whether there was a fraudulent or dishonest 
default by the agent. 

The questions propounded to Fowler, représentative of the agency, 
called for his interprétation of written contracts, and were properly 
excluded. 

The point of chief difficulty is the niethod of ascertainment of the 
amount of the liability. The iirst bond was effective from June 7, 
1906, to June 7, 1908; the second was effective for one year from its 
date July 15, 1908. Thus it appears that there was an unbonded period 
from June 7, 1908, to July 15, 1903. The second bond contained thèse 
provisions : 

"First. The company shall not be liable hereuiidor for any siim or amount 
wliatever, which the employé may, at the commencement of the term herein- 
before provided for, owe the employer." 

"Third. The comi)any, upou the exécution of this bond, shall not thereafter 
be liable to the employer under any préviens bond executed in belialf of the 
employé, and upon the exécution of the company of any new bond to the em- 
ployer in behalf of the employé, ail the obligations of this bond shall immedi- 
ately cease and détermine ; it being mutnally understood that it is the inten- 
tion of this provision that but one (the last) bond shall be in force at one 
time: Provided liowever, that the employer shall huve the rlght, within six 
months after the termination of auy préviens bond, to make claim for, and 
proof of, any loss occurring thereunder ; but if any claim be so made under 
any préviens bond during the said period of six months, and if loss also oc- 
cur under this bond, the aggregate liability of the company for ail losses under 
ail bonds shall not exeeed the sum of dollars." 

Although the limitation is left blank, there seeins to be no dispute 
that the intention was to limit the total liability under the two bonds 
to the amount of the second bond, $5,000. The resuit is that the surety 
company is not liable for any default occurring between June 7, 1908, 
and July 15, 1908; but it is liable for the aggregate defaults, not only 
of the period covered by the second bond, but also of the period cov- 
ered by the first subject to the limitation that the entire liability shall 
not exeeed $5,000. 

The monthly balances against the agency were not due until the ex- 
piration of 60 days after the monthly reports. Hence there was no 
default until the expiration of 60 days after each report. But the 
agency vi^as liable to the insurance company as soon as money was col- 
lected by it for the crédit of the insurance company; and the under- 
takihg of the surety company immediately attached to crédits to the 
insurance company in the hands of the agency. The surety company 
was bound to see that thèse collections were honestly accounted for. 
It follows that under the first bond the surety company was liable for 
ail amotints reported by the agency to be in its hands up to June 7, 
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1908, less ail paymeiits madc thereon and ail crédits which the agency 
was entitled to at that date, inclnding the ï;>2,500 or less amount al- 
lowed to the agency under its contract. 

While the surety corapany is not liable for any amounts coUected 
for the unbonded period from June 7, 1908, to July 15, 1908, this ex- 
emption does not extend to amounts which had been previously col- 
lected, and reported during this unbonded period. On July 15, 1908, 
when the second bond was given, the surety company was chargeable 
with the balance unpaid under the old bond ascertained as above indi- 
cated. The liability under the terms of the new bond commences with 
this balance. To it is to be added ail collections made from July 15, 
1908, to the close of the agency's transactions, including the balances 
which fell due under the 60-day rule after the termination of the 
agency, less payments made by the agency and amounts coUected from 
subagents. The amounts coUected from subagents cannot be credited 
on moneys coUected and accounted for during the unbonded period, 
because the presumption, in the absence of proof to the contrary, is 
that the subagents remitted the balances in their hands as they fell 
due, and that the collections from them after the termination of the 
agency were for the later montlis covered by the last bond. 

Under this method of the application of the crédits the account will 
stand thus : 

Total balance of the entire porlod, inclnding lui'oouded period $10,2.51 24 

Less collections in unbonded period ,'!,742 8!) 

Total balance accrnins during bonded period. $ 0,508 ?>Z 

Less crédit under contract !f2,.")00 00 

Less collections from suljagents 1,41*T TO 3,097 79 

Net balance $ 2,510 5G 

Interest from May (!, 1009, date of proofs of loss. to January i'', 
1914. first day of tbe terni of District Court at per cent, per 
annum, on .$2,5]0.50 705 G9 

Total amount due o]i bonds ? 3,210 25 

The resuit is that the judgmcnt of the District Court must be re- 
versed, and a new trial ordered, unless the plaintiff shall within 60 days 
after this judgment remit from his recovery $3,183.75 the difterence be- 
tween his judgment, $6,400, and the amount above stated. The main 
points of doubt are whether the above crédit of $2,500 should be re- 
duced to $1,900, as found by the commissioner, and whether $3,742.89 
is the true amount coUected and unpaid by the agency for the un- 
bonded period. It is possible, too, that the plaintiff may be able to 
show affirmatively that the amounts coUected from subagents, $1,497.- 
79, were on account of unpaid balance of the unbonded period. If so, 
that sum should be taken from the total balance of the unbonded pe- 
riod, claimed to be $3,742.89, before such balance of the unbonded pe- 
riod is subtracted from the total balance of $10,251.24. Upon thèse 
points we are not to be understood as expressing any opinion. The 
crédits are given for the full amounts claimed by the défendant merely 
by way of illustration, and to end the litigation, in case the plaintiff 
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should prefer to accept the amounts contended for by the défendant 
in thèse particulars, rather than incur the expense of a new trial. 
Reversed. 



QUINETTE V. PULLMAN CO. et ai* 

(Circuit Court of Appeals, Ettglith Circuit January 5, 1918.) 

No. 4235. 

L Courts <@=366 — United States Cotjbts — State Laws as Eules or Déci- 
sion. 

Rev. St. § 721 (Comp. St. 1913, § 1538), provides that the laws of the 
sevei-al states, except where the Constitution, treaties, or statutes of the 
Tlnited States otherwlse requlre or provide, shall be rules of décision in 
trials at common lavf in the courts of the United States. The Constitu- 
tion of Oklahoma (article 9, § 43) provides that no corporation shall be 
permltted to do business vplthout flling a list of its stockholders, etc., and 
that every foreign corporation, before being licensed to do business, shall 
designate an agent for the service of process. Comp. Laws Okl. 1909, 
§§ 5605, 5606, require railroad companies doing business therein to desig- 
nate a person on whom process may be served and to file a certificate of 
the désignation with the clerk of the district court. Held, that the déci- 
sion of the Suprême Court of Oklahoma that a railroad company, because 
of its noncompliance with the constltutional and statutory requirements, 
was not entitled to plead limitations, was eonclusive on the fédéral courts 
In an action for Injuries sustained in Oklahoma. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §§ 954-957, 960-96S ; 
Dec. Dig. <S=3366.] 

2. Appeal and Ebbob <®=>1050 — Harmless Eeboe — ^Evidence — Pecuniabt 

Condition op Injueed Pebson. 

On the trial of a passenger's action against a carrier for Injuries, évi- 
dence as to plaintilï's Investments, tending to show that he was a man of 
means, was immaterial and prejudicial. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1068, 
1069, 4153-4157, 4166; Dec. Dig. ©=»1050.] 

3. Appeal and Brrob <S=»10eO — Haemi^ess Ebboe — Misconduct of Counsel. 

In a passenger's action against a carrier for injuries, the statements of 
defendant's counsel in examining plaintlfï, and in a coUoquy concerning 
the admissibillty of évidence, that plaintiff had recovered some thou- 
sands of dollars from a casualty company, and had been paid two or three 
times already for the damages Incurred, was misconduct requiring a re- 
versai, where the court did not adequately warn the jury against such 
misconduct but merely told them that the resuit in any other suit was 
vpholly immaterial, and that the question was whether défendant was lia- 
ble, and the jury would give no considération whatever to any claimed re- 
covery in any other case. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. § 4135; 
Dec. Dig. <S=1060.] 

In Error to the District Court of the United States for the Western 
District of Oklahoma ; John H. Cotteral, Judge. 

Action by Jermain P. Quinette against the Pullman Company and 
another. Judgment for défendants, and plaintiff brings error. Re- 
versed and remanded, with directions. 

^=sFor other ctises see same topic & KET-NUMBBR in ail KeT-Numbered Dlgests & Indexes 
•RehearingB denled Maroh 27, 1916, and May 2, 191S. 
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Charles Mitschrich, of Lawton, 0kl., for plaintiff in error. 

R. A. Kleinschmidt, of Oklahoma City, Okl. (W. F. Evans, of St. 
Louis, Mo., and E. H. Poster, of Oklahoma City, Okl., on the brief), 
for défendant in error St. Louis & S. F. R. Co. 

Charles H. Woods, of Oklahoma City, Okl. (J. R. Cottingham, S. 
T. Bledsoe, and George M. Green, ail of Oklahoma City, Okl., and 
H. T. Wilcoxon, of Chicago, III., on the brief), for défendant in error 
Pullman Co. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

SMITH, Circuit Judge. The plaintiff, Jermain P. Quinette, brought 
this suit on August 18, 1911, in the district court of Comanche county, 
Okl., against the Pullman Company, to recover for personal injuries 
sustained October 21, 1910. The case was removed to the United 
States District Court for the Western District of Oklahoma. There 
plaintiff filed an amended pétition, and to this the Pullman Company 
filed answer. On January 31, 1913, the plaintiff filed an application 
to make the St. Louis & San Francisco Railroad Company, hereafter 
called the Frisco, a party défendant, and, leave having been granted, 
filed a second amended pétition against the Pullman Company, an 
Illinois corporation, and the Frisco Company, a Missouri corporation, 
for $50,000 for personal injuries. The Frisco operated through ves- 
tibuled trains from St. Louis, Mo., to Lawton, Okl, through Ft. Sill, 
Okl. The plaintiff lived at the Ft. Sill military réservation. He left 
St. Louis, Mo., on October 20, 1910, for his home. He traveled on 
the line of the Frisco, but rode in a car of the Pullman Company. He 
claims that before they reached the Ft. Sill station he asked the con- 
ductor of the railroad train if it would stop at the water tank near the 
Ft. Sill station, and if he could there get off, as that was nearer his 
home than the station, and that he was told the train would stop there, 
and that he could get off there if he desired to do so. He communi- 
cated this to the Pullman porter before they reached the water tank, 
which was about 10 o'clock at night, on the 21st of October, 1910. As 
they apiiroached the water tank stop the porter took his hand bag- 
gage and went tO' the forward end of the Pullman, and the plaintiff 
followed him out into the vestibule. As the train stopped the porter 
said, '"Hère you are, boss," and he stepped out and fell some 20-odd 
f eet from a bridge to the bed of a stream and sustained serious injuries. 
The Pullman Company dénies, and supports its déniai by évidence, 
many of the latter claimcd facts. It is conceded that the gênerai stat- 
ute of limitations of Oklahoma in such cases is two years, and this 
suit was brought against the Frisco Company about two j^ears and 
four months after the accident. 

[1] .Section 5553 of Snyder's Compiied Laws of Oklahoma of 1909 
is as follows : 

"Sec. r^SS. Adsence — lAmitaUons. — If, wlien a cause of action accrues 
ngaùiKt a person, he be out of the state, or has ahsc-onded or coneealed hini- 
self, the period liiiiited for the commencement of the action shall not begin 
to run until he cornes into the state, or wliile he is so absconded or coneeal- 
ed ; and if, after the cause of action accrues, he départ from the state, or ab- 
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scond, or conceal hlmself, the time of his absence or concealment shall not 
be computed as any part of the period, within which. the action must be 
brought." 

It is provided in the Constitution of Oklahoma (article 9, § 43) that : 

"No corporation, foreign or domestlc, shall be permitted to do business in 
this state without flrst fillng in the office of the Corporation Commission a 
list of its stockholders, offlcers, and directors, with the résidence and post 
office address of , and the amount of stock held by each. And every foreign 
corporation shall, before being licensed to do business in this state, desig- 
nate an agent residing in the state ; and service of summons or légal no- 
tice may be had on such designated agent and such other agents as now are 
or may hereafter be provided for by law. Suit may be maintained against 
a foreign corporation in the county where an agent of such corporation may 
be found, or in the county of the résidence of plaintiff, or in the county 
where the cause of action may arise." 

Section 5605 of the Compiled Laws of Oklahoma of 1909 provides r 

"Every railroad company or corporation, and every stage company doing 
business in Oklahoma, or having agents doing business therein for such cor- 
poration or company, is hereby requlred to designate some person residing in 
each county, into which its railroad Une or stage route may or dœs run, or 
In which its business is transacted, on whom ail process and notices issued 
by any court of record or justices of the peace of such county may be served." 

Section 5606 of the same statutes provides : 

"In every case such railroad company or corporation, and stage company, 
shall file a certifleate of the appointment and désignation of such person, ix 
the office of the clerk of the district court of the county in which such per ■ 
son résides ; and the service of any process upon the person so designated, 
in any civil action, shall be deemed and held to be as elïectual and complète 
as if service of such process were made upon the président, or other chief of- 
flcer of such corporation." 

The Frisco Company filed an answer setting up the statute of limi- 
tations, but not alleging a compliance with thèse constitutional and stat- 
utory provisions, and the plaintiff demurred and replied to such answer ; 
but the court overruled this demurrer, and on October 10, 1913, the 
court sustained a motion for judgment for the Frisco Company upon 
the pleadings. The case was tried to a jury on the issue between the 
plaintiff and the Pullman Company, and resulted in a verdict for the 
défendant, upon which judgment was rendered. The plaintiff sued eut 
a writ of error as against both défendants. 

The first question in the case normally is as to the statute of limi- 
tations. In Haie v. Same Défendant (the Frisco) 39 Okl. 192, 134 
Pac. 949, 49 L. R. A. 1915C, 544, Ann. Cas. 1915D, 907, on January 
21, 1913, and of course before any of the questions in this case had 
l)een submitted or ruled on, the Suprême Court of Oklahoma de- 
cided that the Frisco was not entitled to plead the statute of limitations 
in question. This décision seems to be doubted, because it was pre- 
pared by the Judges of the Suprême Court Commission, Division No. 
2; but at the close of the opinion is the announcement : "Per Curiam. 
Adopted in whole." It is evidently as much the opinion of the Su- 
prême Court of Oklahoma as any other. A pétition for a rehearing 
was overruled in that case on September 2, 1913. 

It is elementary that the fédéral courts ordinarily are boutid by 
the décisions of the Suprême Court of a state as to the interpréta- 
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tion and construction of a state statute. The cases in gênerai upon 
this question are too numerous to cite, but référence is made to ail 
the authorities cited in the Encyclopedia of the U. S. Reports, vol. 4, 
page 1066 et seq., and volume 12, page 424, but référence will be had 
to some of the cases arising under the statute of limitations : 

"Sec. 721. The laws of tlie several states, except wliere the Constitution, 
treaties, or statutes of the rnited States otlierwise reciiilre or provide, shall 
be regarded as rules of décision in trials at conimou laAV, in the courts of the 
United States, in cases where tliey apply." Eevised Statutes of the United 
States. 

In Bauserman v. Blunt, 147 U. S. 647, 652, 13 Sup. Ct. 466, 468 
(37 L. Ed. 316), it is said: 

"No laws of the several states hnve been more steadfastly or more often 
reeognized by this court, from the bej;lunins, as rules of décision in tlie courts 
of the United States, than statutes of limitations of actions, real and Person- 
al, as enacted by the Législature of a state, and as coustrued by its highest 
court. liiggiusoii v. Mein, 4 Crauch, 415, 410, 420 [2 U Ed. 664] ; Shelby v. 
«Juy, 11 Wlieat. HGl, 307 |6 U Ed. 495]; Bell v. Morrison, 1 Pet. .351, 360 [7 L. 
Ed. 174J ; Ilendcrsoii v. Griffin, 5 l'et. 151, 8 U. Kd. 79 ; Green v. Neal, 6 Pet. 
291, 297-.30O [S U Ed. 402J ; McElmoyle v. Cobeu, 13 l'et. 312, 327 [10 L. Ed. 
177] ; Harpending v. Dutch Church, 16 Pet. 455, 493 [10 L. Ed. 1029] ; Lef- 
tiiigwell V. Warrcn. 2 P.lack, 599 |17 L. Ed. 261[ ; Sohu v. Waterson, 17 Wall. 
596, 600 [21 h. Ed. 73.7] ; Tîoga Kailroad v. Blossburg & Corning Ilailroad, 20 
AVall. 137 [22 L. Ed. 3.31] ; Kilibe v. Ditto, 9.3 U. S. 074 [23 L. Ed. 1005] ; Ilavie 
V. liriggs, 97 r. S. 62S, 637 [24 U. Ed. 1086] ; Aniy v. Uubuque. 98 U. S. 470 
[25 L. Ed. 228] : Mills v. Scott, 99 U. S. 25, 28 [25 U. Ed. 294] ; Jloores v. 
National Baidv, 104 U, S. 625 [20 E. Ed. 870] ; Micliigan Insurance Bank v. 
Eldred, 130 U. S. 003, (ÎOO [9 Sup. Ct. 690, 32 L. Kd. 1080]; Penfield v. Cliesa- 
jieake, etc., Kailroad. 1.34 U. S. 351 [10 Sup. Ct. 5(iO, 33 L. Ed. 940] ; Baruey 
V. Oelrichs, 138 U. S. 529 [11 Sup. Ct. 414, 34 L. Ed. 1037]." 

In Metcalf v. Watertown, 153 U. S. 671, 673, 14 Sup. Ct. 947, 948 
(38 L. Ed. 861), it is said: 

"And from the beginning this court has recognized statutes of lindtations 
of actions, real and Personal, as enacted by the Jjcgisiature of a state, and as 
coustrued by its highest court, as rules of décision in tlie courts of tlie 
United States.'" 

In Patton v. Easton, 1 Wheat. 476, 482, 4 L. Ed. 139, and again in 
Powell V. Harman, 2 Pet. 241, 7 E. Éd. 411, the Suprême Court cou- 
strued a Tennessee statute of limitations of real actions in accordance 
with the décisions of the Suprême Court of that state; yet in Green 
V. Neal, 6 Pet. 291, 8 L. Ed. 402, a judgment of the Circuit Court 
of the United States which had followed those cases was reversed 
because of a more récent décision of the state Suprême Court es- 
tablishing the opposite construction, and in Leffingwell v. Warren, 2 
Black, 599, 603, 17 L. Ed. 261, tlie Suprême Court said: 

"ïhe C(jurts of the United States, lu the absence of législation upon the 
subject by Congress, recognize the statutes of limitations of tlie several 
states, and give tliem the same construction and eiï'ect which are given by 
the local tribunals. They are a rule of décision uuder the thlrty-fourth sec- 
tion of the Judiclary Act of 1789. The construction given to a statute of a 
state by the liighest judicial tribunal, of sucli state is regarded as a part of 
tlie statute, and is as binding, upon the courts of the United States as tlie 
text. * * * If the Jiighest judicial tribunal of a state adopt new views 
as to the proper construction of such a statute, and reverse its former déci- 
sions, this court will follow the latest settled adjudications." 
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In Balkam v. Woodstock Iron Co., 154 U. S. 177, 189, 14 Sup. Ct. 
1010, 1014 (38 L. Ed. 953), after approving thèse statements, the Su- 
prême Court said : 

"Thèse views * * • do not in anv wav conflict with Burgess v. Selig- 
mau, 107 U. S. 20, 82 \2 Sup. Ct. 10, 27 L. Ed. .'{59], CarroU v. Smith, 111 U. 
S. 556, 5G2 [4 Sr.p. Ct. 5.''.9, 28 T.. Ed. 517], or Gibsoii v. Lyon, 115 U. S. 439 [6 
Sup. Ct. 129, 29 L. Ed. 4401. None of those cases involved the question of the 
conclusiveness on this court of the décisions of the courts of a state as to a 
statute of limitations and the bar created thereby." 

And in that case the Suprême Court clearly intimated that if it were 
passing upon the question there involved it would décide it different- 
ly from the décision of the state courts. 

In Campbell v. Haverhill, 155 U. S. 610, 614, 15 Sup. Ct. 217, 219 
(39 L. Ed. 280), it is said : 

"Tlae argument in favor of the applicability of state statutes Is based upon 
Revised Statutes, § 721, providinjç that 'the laws of the several states. except, 
etc. * * * shall fae regarded as rules of décision in trials at comnion law, 
in the courts of the United States, in cases where they apply.' ïhat this sec- 
tion embraces the statutes of limitations of the several states bas been de- 
cided bv this court in a large number of ca.ses, whieh are eollated in its opin- 
ion in Bausernian v. Blunt, 147 U. S. 647 [1.3 Suj). Ct. 466. 37 T.. Ed. .316]. To 
the same effiect are the still later cases of Jletcalf v. Watertown. 153 V. S. 
671 [14 Sup. Ct. 947, .38 L. Ed. 861]. and Balkam v. Woodstock Iron Co.. 154 
U. S. 177 [14 Sup. Ct. 1010, .38 T.. Ed. 953], Indewl. to no class of state légis- 
lation bas the above provision been more steadfastly and consistently applied 
than to statutes preseribing the time vi^ithin wbich actions shall be brought 
within its jurisdiction." 

In Seneca Nation v. Christy, 162 U. S. 283, 289, 16 Sup. Ct. 828, 

830 (40 L. Ed. 970), it is said : 

"The proper construction of this enabling act, and the time within whicb 
an action might be brought and niuintained thereunder, it was the province 
of the state courts to détermine." 

And in Great Western Teles^raph Co. v. Purdy, 162 U. S. 329, 339, 
16 Sup. Ct. 810, 814 (40 E. Ed. 986), it is said : 

"The limitation of actions is governed b.y the le.x fori, and is controlled by 
tlie législation of the state in whieh the action is brought, as C(msti'ued by 
the highest court of that state, even if the législative act or the Judicial con- 
struction differs from that prevailing in otber jurisdictions." 

In Dibble v. Bellingham Bay Land Co., 163 U. S. 63, 73, 16 Sup. 
Ct. 939, 942 (41 E. Ed. 72), it is said that : 

"No rule is more flrmly e.stabllshed than that this court will follow the con- 
struction given by the Suprême Court of a stiite to a statute of limitation.s 
of a state." 

And the rule laid down in Bauserman v. Blunt is cited approvingly 
in Forsyth v. Hammond, 166 U. S. 506, 519, 17 Sup. Ct. 665, 41 L. 
Ed. 1095, and in Vance v. Vandercook Co., 170 U. S. 468, 473, 18 
Sup. Ct. 645, 42 E. Ed. 1111, and in Hartford Insurance Co. v. Chi- 
cago, etc., Railway Co., 175 U. S. 91, 108, 20 Sup. Ct. 33, 44 E. Ed. 84. 

No case has been found where the Suprême Court has under any 
circumstances authorized a departure from this rule as applied to ques- 
tions arising under the statute of limitations. 
229 F.— 22 
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The case of Burgess v. Seligman, 107 U. S. 20, 35, 2 Sup. Ct. 10, 
27 L. Ed. 359, is cited. It did not involve the statute of limitations. 
In that case the question was under submission in the fédéral court 
before it was decided by the state court and while that case is still ad- 
hered to by the Suprême Court it cannot, in view of the other cases 
that hâve been cited and the manifest différence between it and this 
one, be rightly held to be in point. 

Clapp V. Otoe County, 104 Fed. 473, 476, 45 C. C. A. 579, is also 
cited, but does not seem to us to be in point. The same is true of 
Westinghouse Air Rrak& Co. v. Kansas City Southern Ry. Co., 137 
Fed. 26, 71 C. C. A. 1. In that case the syllabus was by the court and 
is that: 

"Décisions of the state courts which so constrne thelr statutes as to de- 
stroy or impair rights prevlonsly acqnlred through contracts between cltl- 
;;eus of diftereiit states under statutes and Con.stltutlons which warranted 
aud sustained them when they were vested are not obligatory upon the courts 
of the United States." 

This court has itself gone further than anv of the cases cited in 
City of Ottumwa v. City Water Supply Co., 119 Fed. 315, 56 C. C. A. 
219, 59 L. R. A. 604; but such cases do not seem to us to be in point. 

It is suggested that if such a law had been passed before the liabihty 
of the road ceased, or a décision had been rendered construing the 
law before the liability of the road ceased, the time of the statute 
might hâve been extended; but the Suprême Court of Oklahoma held 
that there never was a time the Frisco Railroad could plead the stat- 
ute of limitations in that state, and consequently that if any one sup- 
posed the statute of limitations was running he was mistaken, and 
if any one thought that the cause of action was dead after two years 
he was mistaken. 

Until some case is cited in which it has been held that the fédéral 
courts can change the construction of the state courts of a statute of 
limitations, we must hold that the statute is governed by the décision 
in this case by the Suprême Court of Oklahoma. It must be borne 
in mind that there was no common-law statute of limitations, and the 
défendant is claiming the benefit of a statute of limitations enacted by 
Oklahoma, and construed by the Suprême Court of that state not to 
apply to it. 

It is said that the United States District Court for the Western 
District of Oklahoma in another case, Tiller v. Same Défendant, 189 
Fed. 994, held the statute of limitations did apply ; but it was held in 
Bauserman v. Blunt, that, even though the fédéral court below had 
decided that case before the décision of the Suprême Court of the state 
modifying the holding as to the state statute of limitations, still the case 
would be reversed by the Suprême Court to conform to the décision 
of the Suprême Court of Kansas, from which the case came. This 
case thus serves to accentuate how far the courts bave gone in f ollow- 
ing the construction of the state courts of statutes of limitations. 

[2, 3] Turning now to the vvrit of error as to the Pullman Com- 
pany: When the plaintiiï was on the stand on cross-examination by 
the Pullman Company, the f ollowing took place : 
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"Q. That tlme was nearer than the présent time to Ihe time of the acci- 
dent, and your memory was clearer and fresher at that time than it would be 
now. This suit hère we hâve been questioning you about, whereiiL you are 
plaintiff and the Fidelity & Casualty Company of New York was défendant, 
and you recovered judgment — (Plaintiff objects ; incompétent, immaterial. 
Défendant proposes to asl^ the question for the purpose of eliciting tlie fol- 
lowing fact — Plaintiff objects to auy statement of any facts not in évidence 
before the jury.) 

"The Court: What is the purpose of the question, without stating what you 
seelc to elicit? 

"Mr. Tarmenter: To show that growing ont of this particular injury he re- 
covered ont of this défendant eompany in that case some thousands of dol- 
lars — (Plahitiff objects to a statement of that kind in the présence of the 
jury, and aslvs the court to caution the jury not to be influenced by the state- 
ment of couiiscl, because it is irreïevant, incompétent, and Immaterial in this 
case.) 

"The Court: I don't see on what theory that would hâve any bearing on 
this case in any way at ail. 

"ilx. Parmeuter: Ile lias been paid two or three finies for it already. 
(Plaintiff moves the court to strike ont the statement of counsel, and to in- 
struct the jury that the remark of counsel is inipropef, for the reason it is 
prejudicial, incompétent, and immaterial in this case, and made for no other 
purpose than to get something before this jury tliat is improper évidence.) 

"ïhe Court: Gentlemen whatever might hâve been the resuit in any other 
suit, or in the one which lias been ad\'eited to hci-e in the examination, is 
whoUy immaterial in this case. The question iii this case is whether this de- 
fendant Company is liable in damages to the ])l;!ii!tifî', and you wiU give no 
considération whatever to any clainied recovery in any <>tli(;r case. Objec- 
tion sustained. (Défendant excepts to the instruction, and also to the sus- 
taining of the objection.) * * * 

"Q. What is your présent incom.e at this time? (Plaintiff objects; imma- 
terial, unless shown it is derived from persoiial services. Sustained. De- 
fendant excepts.) 

"Q. What business are you engaged in at this time, if any? A. Noue. Q. 
Hâve you any Investineuts at this time? (Plaintiff objects; innnaterial. 
Overruled. Exception.) A. I own a little baiik stock. Q. Is that the only 
investment you haveV A. I ani not Interested in business of any kind. Q. 
Is that the only investment you hâve'.- A. A little stock in tlie I^awton Real 
Estate & Investment Company. (Plaintiff moves to strike ont answer ; imma- 
terial. Overruled. Plaintiff excepts.) 

"Q. What other investments besides those two? (Plaintiff objects; imma- 
terial. Overruled. Exception.) A. Xothing but loans. Q. Money loanort 
out? A. Yes, sir. Q. Do you liave anythlng to do with the management 
of the banlv where you hâve stock? A. No, sir. Q. What bank is that? A. 
First National of Lawton. Q. Any other bank? A. No, sir. Q. lliis real es- 
tate Company; where is its place of business? A. Lawton. Q. Hâve you any 
connection with its management? A. No, sir. Q. Siniply own stock in it as 
an investment? A. Xes, sir. Q. What other investments besides those two 
hâve you? A. Nothing except loans. Q. Where are those loans? Where are 
they made? (Plaintiff objects; immaterial. Overruled. Exception.) A. 
Lawton. Q. Who looks after those loans? A. Jly brother, W. H. Qulnette. 
Q. What part do you talie in looking after them? A. None. Q. Now, what 
other investments hâve you besides the three you hâve detailed to the jury? 
A. None. Q. That's the extent of it? A. ïhat's the extent of it. Q. Since 
1910 what, if anj', work, services, or labor hâve you perfornied? A. Nothing. 

"By Mr. Mitschricli: Q. What's the reason you haven't performed any 
worlî, services, or labor since 1910? A. I haven't been in physical condition. 
(Plaintifl! moves to strike out ail questions and answers with référence to 
the investments inquired about, for the reason it has developed upon the ex- 
amination of the witness that no Personal services were required of him In 
connection with them, and under the state of the évidence the testimony is 
incompétent, Immaterial, and we ask the court to strike it out ; also to in- 
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struct the jury that it lias no bearing in tliis case, and cannot be conslderecl 
by them lu arrlving at their verdict. Motion overruled. PlalutlfC exeepts.)" 

AU of the évidence fhus elicited tending to show that the plaintifï 
was a man of means was immaterial and prejudicial, and the Etale- 
ment of Mr. Parmenter that the plaintifï recovered of the Fidelity & 
Casualty Company of New York some thousands of dollars, and that 
he has been paid two or three times for the damages incurred al- 
ready, were misconduct, and the f ailure of the court to more adequately 
warn the jury against the misconduct ail require that this case be re- 
versed as to the Pullman Company. 

It is therefore ordered that both the judgments rendered against 
the plaintifï be reversed, and the cause be remanded, with directions 
to proceed in harmony with this opinion. 



III5RBEUT et al. v. SIIANLEY CO. 
(Circuit Court of Appeals, Second Circuit. January 11, 1916.) 

No. 83. 

1. COPYBIGHTB <S=^GO — IXFKINOEMBXÏ MUSICAL COMPOSITIONS "PebFORM 

PuBLicLY roB Profit." 

Under Copyrit-ht Act Marcli 4, 1909, c. 320, 35 Stat. 107.5, authorizins 
the copyright of musical compositions and dramatico-musieal composi- 
tions, and giving oue taking out a copyright on a dramatico-musical compo- 
sition the sole right to priut and soU copies, and the sole right to publicly 
perform it, but to the author of a musical composition only the right to 
print and sell eoi)ies and to perform the eopyrighted work" "publicly for 
profit," the copyright of a soiig, if valid, was not infringed by renderiiig 
it in a public restaurant, where no admission foe was charged, though the 
performer was privately paid for rendering it by the proprietor of the 
restaurant. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 03 : Dec. Dig. 

2. Copyrights <3='40 — Loss of IIigiits — Sbpakate Publication of Parts of 

AVORK. 

The copyright covering a couiic opéra or dramatico-musical composition 
was lost as to a vocal number contained in the opéra, which was publish- 
ed and sold separately without any announcement on the copies sold that 
the opéra from which it was taken was eopyrighted, assuming that 
the insertion of such notice would hâve retaiued the advantages of the 
copyright as to the ropublished song. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 35 ; Dec. Dig. 
€=40.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit by Victor Plerbert and others against the Shanley Company. 
From a decree (222 Fed. 344) dismissing the bill of complaint, the 
cause comes up on appeal by complainants. Affirmed. 

Nathan Burkan, of New York City, for appellants. 
Gilbert, Lauterstein & Gilbert, of New York City (Francis Gilbert, 
of l'/ew York City, of counsel), for respondent. 

Eefore LACOMBE, COXE, and ROGERS, Circuit Judges. 

^=>For other cases see sasie topic & KEY-NUMBER in ail Key-Numbered Digeats & Indexes 
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ROGERS, Circuit Judge. Tliis was a suit brought to protect a 
copyright. It is alleged that on April 2, 1913, G. Schirmer, Incor- 
porated, having been duly autliorized by the authors to do so, copy- 
righted a dramatico-musical composition entitled "Sweethearts," and 
that the right to copyright the composition was granted, subject to the 
condition that the performing right should belong to the other com- 
plainants, who were the authors of the composition. Thereafter a 
separate copyright was taken out by G. Schirmer, Incorporated, of the 
vocal number "Sweethearts." This second copyright is upon words 
and music, which are a component part of the previously copyrighted 
dramatico-musical composition similarly entitled. It is alleged to be 
the leading vocal number of the composition, and the success and pop- 
ularity of that opéra is said to be largely due to this particular vocal 
number. 

Those of the complainants in whom is vested the performing right 
in this dramatico-musical composition entered into an agreement with 
certain theatrical managers and producers to perform it upon the pub- 
lic stage, and préparations were made for its extensive production ; 
sceneries, costumes, accessories, and other paraphernalia being pro- 
vided. Artists were secured to render it, and booking contracts were 
entered into for its public performance in a theater in New York City, 
and it has been so performed for a consideralile period. It is claimed 
that the composition has been a great financial and artistic success and 
has attained great popularity with the public. 

The défendant company maintains a restaurant and place of public 
entertainment in New York City, and is said in the complaint to hâve 
caused the separately copyrighted song to be sung by professional 
singers upon a stage in the dining hall on its premises, accompanied 
by an orchestra, and it is charged that it proposes to continue the un- 
lawful and wrongful performance. And the complaint avers that the 
vocalists and orchestra are engaged by the défendant to perform and 
play upon the premises for compensation ; that thèse performances are 
open to the public, and are not given for a charitable, religious, or 
educational purpose, but for the purpose of defendant's business and 
as part of the service rendered to the patrons of its establishment 
who purchase and partake of refreshments; that this use of the song 
is without the permission of the complainants and against their will, 
and amounts to an infringement of the copyright; that the rendering 
of the song is a part of a theatrical entertainment given by the de- 
fendant upon its premises for the entertainment and amusement of 
its patrons, and for the purpose of attracting them ; that the perform- 
ers are under the pay of the défendant, and that the entertainment thus 
ofïered to the public costs the défendant $1,000 each week. 

The answer admits that the défendant, through its servants and em- 
ployés, caused to be sung in its restaurant the vocal sélection known 
as "Sweethearts." It states that the song is published in sheet music 
form, and published and sold separately, and not as a part of any 
dramatico-musical composition. It admits that the persons singing 
the song receive compensation therefor from the défendant. It avers 
that no charge for admission is made to the patrons of its restaurant, 
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or for the privilège of listening- to any performance o£ music therein ; 
that no additional charge is made for meals furnished in the restaurant 
at the time when such music is perf ormed over the charge made when 
no music is perf ormed ; that the musical composition mentioned in 
the complaint is not perf ormed by the défendant, or caused to be per- 
formed by it, publicly for profit ; that the musical composition entitled 
"vSweethearts" is published in sheet music form and copyrighted sep- 
arately and apart from any dramatico-musical composition, and as so 
published was ofïered for sale and sold to défendant and the public 
generally ; that by virtue of its purchase of the song so published and 
sold défendant was authorized to cause the same to be performed in 
its restaurant in the manner stated. 

The. ansvver was accompanied by an affidavit made by the secretary 
of the défendant company. It appears from that that in the restaurant 
is erected a platform on which an orchestra is seated at certain hours 
of the day during which a musical program is given for the benefit 
of the patrons ; this platform is not a stage and has none of the ap- 
purtenances that are necessary parts of a stage ; no foot lights, side 
lights, border light, scenery, wings, curtain, or Aies ; nO' theatrical per- 
formance is given on the premises ; none of the singers who appear 
ever appear in any costume other than the ordinary conventional eve- 
ning dress costume ; none of the songs that are sung are ever sung 
in character. The musical entertainment is only given during limited 
hours ; from about noon to 2 p. m., and from 6 o'clock until about 
1 :30 a. m. the orchestra plays, and at intervais during that time singers 
appear, who sing various sélections of a diversified character. 

The sheet music of the copyrighted song is in the record. It is en- 
titled "Sv;eethearts — Waltz-Song from the Comic Opéra 'Sweet- 
hearts.' " There is, however, nothing on its face which shows that 
the comic opéra from which it was taken was itself copyrighted. We 
bave to consider, therefore, what the law is which is applicable to this 
State of facts. The concrète question is whether the singing of the 
separately copyrighted song "Sweethearts" in a restaurant to which 
the public is admitted Vi'ithout charge infringes the complainant's copy- 
right for the dramatico-musical composition "Sweethearts" owned by 
the complainants, there being nothing on the copyrighted song to show 
that the dramatico-musical composition from which the song was taken 
was itself copyrighted. 

In 1831 (Act Feb. 3, 1831, c. 16, 4 Stat. 436), Congress repealed 
the acts of 1790 (Act May 31, 1790, c. 15, 1 Stat. 124) and 1802 
(Act April 29, 1802, c. 36, 2 Stat. 171), and embodied in one statute 
the law relating to copyright. The act of 1831 for the frrst time ex- 
prcssly provided for the copyrighting of musical compositions. The 
Copyright Act of 1909, being the law now in force and under which 
the complainants took out their copyright, expressly authorizes the 
copyright of dramatic or dramatico-musical compositions, and of musi- 
cal com]iositions. The act gives the author of any dramatic or dramat- 
■:-o- musical composition who takes out a copyright thereon two dis- 
tinct and separable rights. It gives him : 
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(1) The sole right to print and sell copies of the words and music, 
and 

(2) The sole right to publicly perform it. 

And it gives the author of a musical composition in like manner two 
separabîe rights : 

(1) The right to print and sell copies of the words and music: 

(2) The right to perform the copyrighted work publicly for profit. 
[1 ] The distinction therefore exists that in the case of the dramatico- 

musical composition the act secures to the author the sole right to 
publicly perform it without référence to whether it is performed for 
profit. But in the case of the musical composition, so far as perform- 
ance is concerned, the act restricts the author's exclusive right to pub- 
lic performance for profit. 

This court has held in John Church Company v. Hilliard Hôtel 
Company, 221 Fed. 229, 136 C. C. A. 639 (1915), that the copyright to 
a certain musical composition is not infringed where the music is 
publicly rendered in the dining room of a hôtel, which is open to the 
guests without charge for admission. We construed the language of 
the act giving to the copyright proprietor the exclusive right "to per- 
form the copyrighted work publicly for profit, if it be a musical com- 
position," to be limited to performances where an admission fee or 
some direct pecuniary charge is made. We there said : 

"It does not make a performance any less gratuitous to an audience be- 
cause some one pays the inusician for rendering it, or because it was a nieaus 
of attractlng custom, or was a part of tbe opération of tlie liotel." 

It follows therefore that the copyright of the song publicly rendered 
in defendant's restaurant under the circumstances heretofore stated 
did not infringe the copyright secured upon that composition, assum- 
ing that a valid copyright was obtained. The conclusion that there was 
no infringement makes it unnecessary to inquire whether a subséquent 
copyright can be obtained upon a portion of a previously copyrighted 
work. We- express no opinion on that question. 

[2] This brings us to inquire whether the complainants can claim 
protection for this song under their prior copyright of the dramatico- 
musical composition from which it has been taken. The copyright of 
a dramatico-musical composition secures to the proprietor, as already 
stated, the exclusive right of performance, and it makes no différence 
whether the performance is or is not for profit. Did the complain- 
ants, by publishing and copyrighting the song separately and apart 
from the previously copyrighted dramatico-musical composition of 
which it was a part, lose as to the part so published the benefit of its 
copyright as a dramatico-musical composition? There can be no doubt 
that they hâve lost that right as to the republished part, for the reason 
that in republishing they failed to state that the comic opéra from 
which the song was taken was itself copyrighted. We hâve failed to 
find any such announcement printed on the music sheets of the song. 
In its absence the complainants cannot claim the benefit of the prior 
copyright. Whether, if they had inserted a notice of the previous 
copyright, they could hâve retained the advantages of it as to the re- 
published song, we need not now consider. 
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The conclusions to which we hâve corne are : 

(1) That complainants cannot claim the benefit of the copyright of 
the dramatico-musical composition for that portion of the composition 
whicli they republished separately and without notice of tlie copyright 
previously obtained. 

(2) That the copyright of the song "Sweethearts" as a separate musi- 
cal composition, even if valid, is not infringed by its being rendered 
in a public restaurant where no admission fee is charged, although 
the performer is privately paid for rendering it by the proprietor of 
the resort. 

Decee affirmed. 



WILSON V. TJNITED STATES. 
(Circuit Court of Appeals, Second Circuit. Juiiuary 5, 1916.) 

No. 213. 

1. roiSOKS <g=>4^CBrMINAL OFFENSES — StaTUTORY PROVISIONS — "ÂNY PeE- 

SON." 

lliUTison Law (Act Dec. 17, 1914, c. 1) § 1, ?,8 Stat. 785, provides tliat 
e'^'ery person, wlio produces, deals iu, etc., opium or coca leave.s, shail 
résister witli the collecter of internai revenue and pay a spécial tax, but 
that tJiis sliall not apply to certain classes of persons theroin specifled. 
It also provides that it shall be unlawtul for any person re(iuired to 
résister tliereunder to produee, deal in, etc., any of such drugs without 
having registered and paid such spécial tax. Section 8 provides that it 
shall be unlawful for any person not registered tliereunder, and wlio 
bas not paid the spécial tax, to bave any of such dnigs iu bis iiossession 
or under liis control, and that such possession or coutrol shall be pre- 
sumptive évidence of a violation of that section and of a violation of sec- 
tion 1, provided that such section shall not apply to any employé of a 
registered person, or to a nurse under the supervision of a registered phy- 
sician, dentist, or veterinary surgeon, or to the possession of any such 
drugs prescribed in good faith by a registered physician, etc., or to aiiy 
United States, state, county, etc., oliicer or officiai having possession there- 
of by reason of liis officiai duties, or to a wareliousenian holding posses- 
sion for a person registered or to couniion carriers triuisporting such drugs. 
Beld, that the words "any person," as used in section 8, are not limited 
to persons required by section 1 to register and pay such tax, but are suf- 
ficieutly broad to covcr, and do cover, ail other persons iiot excepted by 
the i)rovisû of section 8. 

[l'jd. Note. — For other cases, see Poisons, Cent. Dig. § 2; Dec. Dig. 

For other définitions, see Words and Phrases, First and gecond Séries, 
Any.] 

2. Grand Jury <S=»38 — Présence of gi-ENooKAriiER in Grand Jury Room. 

The présence iu the grand jury room of a stenograpber, wlio merely 
recorded the testiniony as it was given and did nt)t attend at the délibéra- 
tions of the grand jury, did not invalidate an indictmeut, especially where 
such stenograpber was a regular clerk and assistant to the district at- 
torney, appointed by tlie Attorney General to an office with prescribed 
duties and fixed tenure, aud who had takeu the oath required from ail 
governinent officiais. 

[Kd. Note. — For other cases, see Grand Jury, Cent. Dig. § 81; Dec. 
Dig. <®=>38.] 

(g^i^For other cases see same topic &, KEY-NUMBER in ail Key-Numbered Digests &. Indexes 
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3. Geand Jury ©=38 — Présence of Stenographeb in Grand Juby Eoom. 

Act Juue 80, 1906, c. tiff.iô, M Stat. 816 (Comp. St. 1913, § 534), in-oviding 
that tlie Attorney (îeueral or auy otficer of the Department of Justice or 
aiiy attorney or coimfselor speuially appointée! by tlie xittoj'ney Général 
under any i)ro\'ision of law may, wlien thereunto specifically directed by 
tlie Attorney (Teneral, conduet any kiiul of légal proceedlngs, includlng 
grand jury proceedlngs, wliicb district attorneys are authorized to con- 
duct, is net an exclusive eumnei'aîloji of ail persons who may Ije présent 
at any tlme in a grand jury rooni when testimony is belng taken, and 
does uot probiint tlie présence of a sïenograi))ier, as that act is not coii- 
ceriied ^Yith tliat subject at ail, but deals only witli tlie conduct of légal 
liroceedlngs. 

[Ed. Xote. — For other cases, see Grand Jury, Cent. Dig. § 81 ; Dec. 
Dig. <S=33S.] 

In Error to the District Court of the United States for the South- 
ern District of Xew York. 

Tom Wilson v.'as convicted of a violation of section 8 of the act 
of December 17, 1914, familiarly known as the "Harrison I^aw," and 
the cause cornes hère upon writ of error to review the judgment. Af- 
firmed. 

L. Tersawitz, of New York City, for plaintiff in error. 

H. Snowden Marshall, U. S. Atty., of Xew York City (H. A. Con- 
tent, Asst. U. S. Atty., of New York City, of counsel), for the United 
States. 

Before LACOMBE, WARD, and ROGËRS, Circuit Judges. 

LACOMBE, Circuit Judge. There is no dispute about the facts. 
There was found in defendant's possession a substantial quantity of 
opium. He admitted that he kept it solely for the purpose of smok- 
ing it ; that whenever he desired to smoke he would take some of the 
opium found in his possession, "cook it," and smoke it. He did not 
produce opium, nor import, nor manufacture, nor compotmd, nor deal 
in it. Nor did he dispense it, nor sell, distribute, or give it away. He 
was employed as a jewelry salesman; no physician had ever prescribed 
opium for him ; he was not a nurse, nor a fédéral, state, or mtmicipal 
officiai such as the statute enumerates, nor was he the employé of a 
person registered under the statute, nor was he a warehouseman or 
common carrier. 

[1] Section 1 of the act provides as f ollows : 

"Tliat on and after tlie first day of March, ninetccn hundred and fifteen, 
every person who pi'oduccs, imports, manufactures, coii.pounds, deals in, 
dispenses, sells, distriliutes, or givcs away o]iium or coca iea-, es or any com- 
pound, manufacture, sait, derivative, <ir préparation tbere(jf, sliall register 
witli the coHector of intei-nnl revenue of the district his naine or style, place 
of business, and plac-e or iilaces whcre sucli business is to be carried ou: 
Provided, that the oltice, or if noue, tlieu the résidence of any person «hall 
be cousldered for the ])urposes of this act to be his place of business. At the 
time of such registry and ou or before the first day of July, anuually there- 
after, every persou who produces, imports, manufactures, compounds, deals 
in, dispenses, sells, distributes, or gives away any of the aforesaid drugs shall 
Ijay to the said collecter a si)ecial fax at the rate of .$1 per aunum: l'rovided, 
that 110 employé of any person who produces, imports, manufactures, com- 
pounds, deals in, dispenses, sells, distributes, or gives away auy of the afore- 

ÊzcjFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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said drugs, aeting within the scope of his employment, shall be re(iuired to 
register or to pay the spécial tax provided by thls section: Provlded fnr- 
ther, that the person who employa him shall hâve reglstered and paid the 
spécial tax as required by thls section: Provided further, that officers of the 
United States government who are lawfully engaged in makiug irarehases of 
the above-named drugs for the varions departments of the Army and Navy, 
the Public Health Service, and for government hospitals and prisons, and 
offlcers of any state government, or of any county or munieipality therein, 
who are lawfully engaged in making purchases of the above-named drugs for 
State, county, or municipal hospitals or prisons, and officiais of any territory 
or insular possession or the District of Columbla or of the United States who 
are lawfully engaged in making purchases of the above-named drugs for 
hospitals or prlso]is therein shall not be required to register and pay the spé- 
cial tax asi herein required. 

"It shall be unlawful for any person required to register under the ternis 
of thls act to produce, iniport, manufacture, conipound, deal in, dispense, sell, 
distribiile, or give away any of the aforesaid drugs witliout having reglstered 
and paid the spécial tax provided for in thls section. 

"That the word 'person' as used in thls act shall be construed to meiin 
and Include a partnership, association, company, or corporation, as well as a 
natural person ; and ail provisions of existlng law relating to spécial taxes, so 
far as applicable, Ineluding the provisloiis of section thirty-two inindred and 
forty of thei Eevised Statutes of the United States are hcreby extended to 
the spécial tax herein Imposed." 

Section 8 provides as f ollows : 

"That it shall be unlawful for any person not rcgistered under the pro'\-isions 
of thls act, and who bas not paid the spécial tax provided for by this act, to 
hâve in his possession or under his control any ot the aforesaid drugs; and 
such possession or control shall be presumptlve évidence of a violation of tbls 
section, and also of a violation of the provisions of section one of tliis act: 
Provided, that this section shall not apply to any employé of a reglstered per- 
son, or to a nurse under the supervision of a physician, dentist, or veterlnary 
surgeon reglstered under thls act, having such possession or control by virtue 
of his employment or occupation and not on his own accoimt ; or to tlie posses- 
sion of any of the aforesaid drugs whlch bas or bave been prescribed in good 
faith by a i>hysician, dentist, or veterlnary surgeon registered under tins act ; 
or toi any United States, state, county, municipal, district, territorial, or in- 
sular offlcer or officiai who haS possession of any said drugs, by r(>ason of 
his officiai dutles, or to a warehouseman holding possession for a r.eison reg- 
istered and who bas paid the taxes under this act ; or to conniion carriers en- 
gaged in transporting such drugs: Provided further, tliat it shall not be nec- 
essary to négative any of the aforesaid exemptions lu any coniplaiut, infor- 
mation, indictment, or other writ or proeeeding laid or brought under this 
act; and the burden of proof of any such exemption sliall be iipoii the de- 
fendant." 

The contention of défendant is that he is not covered by the provi- 
sions of section 8 because the words "any person" as used therein are 
to be construed as referring only to persons of the classes referred 
to in section 1 as being obliged to register and to pay a tax. We do 
not find this contention persuasive ; the words "any person" are com- 
prehensive ; tliey are broad enough to cover not only the "prodticers, 
dealers, distributors, givers away/' etc., who by section 1 are allowed 
to register, but also ail other persons. That Congress used the words 
with this comprehensive meaning seems to us manifest from the ex- 
ceptions which it includes in the proviso that immediately f ollows. A 
nurse may hâve some opium in her possession, and yet not be herself 
"a -dealer, distributor," etc., nor entitled to take eut a license. So too 
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a person subject to sharp spasms of pain may hâve some in his pos- 
session, and yet not be himself "a dealer, distributor," etc., nor en- 
titled to take out a license. Both thèse persons would be covered by 
the first clause of section 8 and their possession would be unlawful. 
Therefore Congress saved them in the proviso, by relieving from the 
application of the first clause — the nurse, if her possession was by 
virtue of her employment, and the invalid, if the drug had been pre- 
scribed for him by a physician. Grammatically there is nothing in 
the section which would so restrict the comprehensive meaning of the 
words "any person," as to make them include only those who might 
take out license but hâve neglected to do so. 

There is nothing to indicate that Congress intended its proscription 
to be less comprehensive than the language it used requires. It has 
legislated quite drastically about opium in Act Feb. 9, 1909, 35 
Stat. at Large, 614, c. 100 (Comp. St. 1913, § 8800), prohibiting its 
importation for any but médicinal purposes and making any one who 
imports for other purposes or who uses the drug, knowing that it has 
been so fraudulently imported, subject to prosecution. The eighth 
section of the act of 1914 is législation of the same sort; it prohibits 
any one, other than those who register and pay tax, and a few other 
persons, nurses, invalids, common carriers, etc., from having any opium 
in their possession and imposes a penalty for their doing so. 

[2] Error is further assigned to a refusai of the trial judge to 
quash or abate the indictment "because of the présence in the grand 
jury of an unauthorized person during the taking of the testimony re- 
lating to the indictment." 

This person was one of the oiîficial stafif of the district attorney ; he 
was présent only while testimony was being taken and ail that he 
did was to take down in shorthand the testimony of the witnesses. 
The question presented is: Does the sanction of secrecy which the 
common law has always given to proceedings before grand juries pre- 
clude the use of a fit and properly appointed stenographer from re- 
cording the testimony adduced before them? Apparently there hâve 
been différent answers to this question in différent districts ; but in 
this circuit for upwards of 60 years it has been uniformly held that 
the présence of a proper shorthand reporter, who merely recorded 
the testimony as it was given and did not attend at the délibérations 
■of the grand jury did not invalidate an indictment. See United States 
V. Reed, 27 Fed. Cas. 727, decided in 1852 by Judge Nelson, who said: 

"That has been the practice, to my knowledge, without question, ever slnce 
I hâve had any coiiuection vvith the administration of criminal justice." 

See, also, United States v. Simmons (C. C.) 46 Fed. 65 ; United 
States v. Rockefeller (D. C.) 221 Fed. 462; United States v. Heintse 
(C. C.) 177 Fed. 772. 

Thèse décisions refer to the shorthand writer who discharges the 
important function of preserving an accurate record of the testimony 
taken; they do not at ail indicate that other individuals, whose prés- 
ence may be more or less convenient or useful, such as expert book- 
keepers or accountants, may attend, except as witnesses. 

The Circuit Court of Appeals in the Fifth Circuit (Latham v. United 
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States, 226 Fed. ^120, C. C. A. ), lias rcaclied a différent con- 
clusion and in its full and carefnl opinion will Ijc found a strong prés- 
entation of the reasons for maintaining a strict observance of a rule 
wliicli originated before there were shortliand writers. Nevertheless, 
we are not persuaded to abandon the well-settled and long-continiied 
practice in our own circuit. To do so would seem like a reverter to 
strict technicalities, overattention to which sometimes tends to de- 
feat rather than to advance the ends of justice. There seems no rea- 
son why criminal law and procédure should not, like other law and 
procédure, progress with the progress of the âge. Presumably no 
court to-day would set aside a righteous verdict for the reasons which 
appeared convincing to Mr. Justice Taney in United States v. Dow, 25 
Fed. Cas. 901. 

We are satisfied that the préservation of an accurate record of the 
testimony submitted to a grand jury tends to advance the ends of 
justice. The knowledge that there is being taken a record of such 
sort that, in any future prosecution for perjury, it will probably be 
taken by a trial jury as a correct one is a wholesome check on the 
witnesses who are testifying before a grand jury. There are very 
many causes which come before a grand jury which involve conipli- 
cated questions and call for voluminous testimony from many wit- 
nesses. It cannot ail be put in at once ; not inf requently the state- 
ment of one witness wiU indicale where another witness may be found 
and days or weeks may elapse before he can be produced. The recol- 
lection of the 16 jurors may not always be harmonious as tO' what 
some prior witness testified to ; it is important and advances the ends 
of justice always to hâve before the grand jurors themselves when 
they deliberate on their future action an accurate record of ail the tes- 
timony which a sténographie report alone can give ; it is as important 
for the person charged as it is for the governnient ; it may save hini 
from indictment through misrecoUection. 

Moreover, this stenographer was no chance man called in by a district 
attorney for this case and merely sworn to take and transcribe his 
notes of that investigation accurately. He was a rcgular clerk and 
assistant to the district attorney, appointed by the Attorney General 
of the United States to an office with prescribed duties and fixed ten- 
ure. And he took the oath required from ail government officiais to 
bear allegiance and "well and faithfully to discharge the duties" of 
his office during the term of his incumbency. 

[3] Plaintiff in error cites the act of Congress of 1906 (34 Stat. at 
Uarge, p. 816), which provides that: 

"The Attorney General or finy officer of the Department of Justice, or any 
attorney or counselor siieelally aijpointed by the Attorney General under any 
provision of law, m:iy, when thereiuito spet'ifieally direeted hy the Attorney 
General, conduct any kind of Icçal i)roeeedins, eivil or eriniinal, includlng 
srand jury proceedint;» and proceedinjis before committing maglstrates, which 
district attorneys now are or hei-eafter may be by law authorized to conduct, 
whether or not he or tliey be retîldeuts of the district in which such proceeding 
is brought." 

It is contended that this is an exclusive enumeration of ail persons 
who may be présent at any time in the grand jury room when testi- 
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mony is being taken. We do not so construe the act ; it is not at ail 
concerned with that subject, dealing only with the "conduct of légal 
proceeding" and increasing the power of the Attorney General at the 
expense of the exclusive powers of the district attorneys. 
The judgment is affirmed. 



In re HOLLINS et al. 
(Circuit Court of Appeals, Second Circuit. January 11, 1916.) 

Ko. 55. 

1. Bankkuptcy <g=3387 — JrEi.sDiciiON of Coukts of Bakkruptcy. 

C. and S. pled,t;ed securitie.s witli H. & (^o., who repledsed them to a 
bank, also pledfîing certain securltles of their own. A pétition in bank- 
ruptcy was filed agalnst H. & Co. and a receiver appointed. C. and S. 
thereafter petitioned the court for an order directing tlie receiver to con- 
sent to the purcliase by tliem of the notes of the bankrupt flrm held by 
the bank, and to the! delivery by the banli: to them of tlie collatéral se- 
curing such notes, which pétition was granted, whereupon C. and S. paid 
the bank the aniount due it, and the secnrities pledged were turned over 
to them, and by them subsequently sold. After the granting of such 
pétition the bankrupt's otfer of composition was confirmed. Thereafter 
it filed a pétition asking that G. and 8. be directed to pay over to them or 
to the recelvers the proceeds then remaining in their hands of the securl- 
tles turned over by the bank to C. and S., wliich at the tinie were the 
property of the bankrupt, on the theory that C. and S. had no right to 
apply such securltles in the flrst Instance to the payment of the debt, 
without applylng their own pledged secnrities pro rata. Hcld, that uuder 
Eankr. Act July 1, 1898, c. 541, § 70f, 30 Stat. 505 (Comp. St. 1913, § 96.54), 
provldlng that, upon the confirmation of a composition, the tltle to the 
bankrupt's property revests in hini, and section 21g, provldlng tliat a 
certlfied copy of an order confirmlng a composition shall constitute évi- 
dence of the revesting of the tltle in the bankrupt, the bankruptcy court- 
had no jurisdiction ; the property sought to be recovered not belng in 
the custody and control of the bankruptcy court when the composition 
was confirmed. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §g 603-605, 607- 
616; Dec Dig. <®::^3S7.] 

2. Courts cS=^25.5 — United States Courts — Jurisdiction. 

AU the courts of the United States are courts of limlted jurisdiction, 
and they possess only sDch powers as are expressly or by necessary im- 
plication conferred upon them by the Constitution and ac-ts of Congress. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 792, 794, 805 ; 
Dec. Dig. <@::^2o5.] 

3. Courts ©::^23 — .Jurisdictiok — Coxskxt of Parties. 

Parties cauuot by cojisent invest a court witli jurisdiction or power 
not authorlzed by law or coiL'erred upon it by the Constitution, tliough 
where jurisdiction has attachée, and the cause of action or subject-matter 
is legally and properly wlthln the power and cogniaaiice of a court, it 
may proceed upon consent or stipuhitlon witli référence to the matters 
betore it. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 75, 75^^, 81; Dec. 
Dig. <S=>23.] 

4. Courts i©=>405 — Circuit Court of Appeals — Lack of Jurisdiction Be- 

LOW. 

Where the District Court had no jurisdiction of a pétition by a bank- 
rupt, whose offer of composition had been confirmed, to require the pay- 

<S:3>For "ither cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ment of money to it or to the receiver in bankruptcy, the Circuit Court 
of Appeals could not consider the case on the merits, though tlie ques- 
tion of jurisdiction was not raised by the parties, and though a détermi- 
nation on the merits was probably desired by ail parties. 

[Ed. Note.— B^or other cases, see Courts, Cent. Dig. §§ 1097-1099, 1101- 
1103 ; Dec. Dig. <^=>iOô ; Appeal and Error, Cent. Dig. §§ 156, 3302, 3386.] 

Pétition to Revise and Appeal from Order of the District Court of 
the United States for the Southern District of New York. 

In the matter of Harry B. HolHns and others, alleged bankrupts. 
A pétition of H. B. Hollins & Co. to compel Crossman & Sielcken to 
pay over money to the petitioners, or to A. Léo Everett, receiver in 
bankruptcy, was denied, and the petitioners appealed and filed a pé- 
tition to revise. Aiïïrmed without préjudice. 

Beekman, Menken & Griscom, of New York City (WilHam C. 
Armstrong, of New York City, of counsel), for petitioners and ap- 
pellants. 

Léonard B. Smith, of New York City, for respondents. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This case présents an interesting ques- 
tion relating to the marshalling of securities. The respondents, Cross- 
man & Sielcken, pledged certain securities with the firm of H. B. Hol- 
lins & Co. before the alleged bankruptcy of the latter, who repledged 
them to the Chase National Bank. At the same time the securities 
of the respondents were pledged, H. B. Hollins & Co. pledged with 
the bank certain securities of their own. Subsequently the respond- 
ents paid the bank what was due from H. B. Hollins & Co., and ail 
the securities were turned over to them. The présent action is brought 
to détermine whether H. B. Hollins & Co. hâve a right to require that 
ail the securities which the bank held should contribute pro rata to the 
payment of the debt due from them to the bank, or whether the re- 
spondents had the right to apply in the first instance the securities 
which belonged to H. B. Hollins & Co. We are not, however, at 
liberty to décide the question upon the merits, as we think the bank- 
ruptcy court was without jurisdiction to hear and détermine the matter. 

[1] It appears that on November 13, 1913, a pétition in bank- 
ruptcy was filed against the firm of H. B. Hollins & Co., and that on 
that day a receiver was appointed. On November 21, 1913, the firm of 
Crossman & Sielcken, the respondents herein, presented a pétition to 
the District Court wherein they sought to obtain an order directing 
the receiver to consent to the purchase by the firm from the Chase 
National Bank of certain notes having a face value of $950,000, drawn 
to the order of the bank and executed by H. B. Hollins & Co., and 
to the delivery by the bank to the firm of Crossman & Sielcken upon 
the purchase of the aforesaid notes of ail collatéral which had been 
deposited by the firm of H. B. Hollins & Co. with the bank, consisting 
of $1,073,000 New York City bonds, belonging to Crossman &f 
Sielcken and by them pledged to H. B. Hollins & Co., together with 
certain securities which belonged to H. B. Hollins & Co., consisting of 
50 shares of the stock of the Northern Pacific Railroad Company, and 
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certain bonds of the St. Louis & San Francisco Railroad of the New 
Orléans, Texas & Mexico Division. On November 22, 1913, the above 
pétition was granted, and in pursuance thereof Crossman & Sielcken 
paid the bank the sum of $962,439.69, and the securities which had been 
pledged to the bank by H. B. Hollins & Co. were then turned over to 
Crossman & Sielcken and by them were subsequently sold. On June 
29, 1914, an order was made by the court confirming an ofïer of com- 
position made by the firm of H. B. Hollins & Co. to its creditors. On 
April 21, 1915, H. B. Hollins & Co. filed a pétition demanding that 
the firm of Crossman & Sielcken be directed to pay over forthwith 
to the petitioners or to the receiver the sum of $4,860.83, the proceeds 
then remaining in their hands of the securities turned over by the 
bank and which at the time were the property of H. B. Hollins & Co. 
On May 12, 1915, that pétition was denied. On May 24, 1915, a pé- 
tition for appeal was presented to the District Court and allowed. 

[2] The United States District Courts are by the Bankruptcy Act 
created into bankruptcy courts, and their jurisdiction as such is limited. 
Ail the courts of the United States are of limited jurisdiction. They 
possess only such powers as are either expressly or by necessary im- 
plication conferred upon them. Kempe's Lessee v. Kennedy, 5 Cranch, 
173, 3 L. Ed. 70 (1809). Their jurisdiction and powers are derived 
from the Constitution and the acts of Congress passed in pursuance 
thereof. Rice v. Minnesota, etc., R. Co., 1 Black, 358, 17 L. Ed. 147 
(1861). It is possible under the Bankruptcy Act for a bankrupt to 
take bis estate out of the bankruptcy court. See Remington's Bank- 
ruptcy, vol. 3, § 2345. This he may accomplish by means of a com- 
position agreement confirmed by the court. Bankruptcy Act, § 70f 
déclares that: 

"Upon the confirmation of a composition oiïered by a bankrupt, the title 
to his property shall thereupon revest In him." 

And section 21g of the act provides that: 

"A certifled copy of an order confirming a composition shall constitute évi- 
dence of the revesting of the title of his property in the bankrupt, and if 
recorded shall impart the same notice that a deed from the trustée to the 
bankrupt if recorded would impart." 

In Re Frischknecht, 223 Fed. 417, 139 C. C. A. 11 (1915), we held 
that moneys or accounts in the hands of bankers which the}^ obtained 
from a bankrupt prior to his bankruptcy revested in the bankrupt at 
once when the court confirmed a composition made between him and 
his creditors, and that he took the same free of any claim or right 
of the trustée. We accordingly aiîîrmed the action of the court be- 
low which had refused to order certain creditors, who had attached 
in the state court those moneys as the property of the bankrupt as 
soon as the composition was confirmed, to turn the same over to the 
trustée in bankruptcy. 

[3] So in the case at bar the composition restored the estate to the 
bankrupt and revested the title thereto in H. B. Hollins & Co. That 
being so, there was no authority in the District Court to exercise ju- 
risdiction of the claim which thèse petitioners assumed to bring be- 
fore it by the pétition filed on April 21, 1915. The parties cannot by 
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consent invest a court with jurisdiction or power not authorized by 
law or conferred upon it by the Constitution. The fact that the re- 
spondenta obtained the securities from the Chase National Bank at 
a time vvhen the District Court as a court of banliruptcy had the estate 
of H. B. Hollins & Co. in its custody, and that the receiver in bank- 
ruptcy, acting under the court's order, made no objection to the de- 
livery by the Chase National Bank of the securities to the respondents 
upon the payment by the latter of the debt due from H. B. Hollins 
& Co. to the bank can make no différence. At the time the court 
confirmed the composition the property now sought to be recovered 
was not in the custody and control of the court. It is true that where 
jurisdiction has attached and the cause of action or subject-matter 
is legally and properly within the power and cognizance of a court, it 
may proceed upon consent or stipulation with référence to the matters 
before it. 11 Cyc. 675. But at the time this proceeding was begun 
the cause of action or subject-matter was not legally and properly 
within the power and cognizance of the District Court. 

[4] We bave no discrétion to consider the case on its merits. No 
doubt counsel on both sides are not only willing, but désirons, to hâve 
this court détermine whether the brokers in this case had a right to 
do what they did with the pledged securities, and whether the re- 
spondents are entitled to retain ail the proceeds realized from the sale 
of the securities, or must pay over a part of the same now in their 
hands to thèse petitioners. But, as we bave said in an earlier part 
of this opinion, the consent of parties cannot give a court jurisdiction, 
and the pétition should bave been dismissed by the lower court on 
that ground. The court decided that it had jurisdiction, and so decided 
the case on the merits and denied the pétition. As the pétition should 
bave been denied for want of jurisdiction, we concur in the resuit, but 
(lisclaim ail considération whatever of the merits, which the court be- 
low had no right to consider, and which we bave no right to review. 
Tiie fact that the parties bave not raised the question of jurisdiction in 
this court does not niatter. 

The order denying the pétition is affirmed without préjudice. 



THE CHAKLES IIL'BBARD. 
ÏHE W. G. POLLOCK. 

(Circuit Court of Appeals, Sixtli Circuit. January 14, 1916.) 

Ko. 2679. 

1. Collision <S=>73 — Moving and Anchoked Vessels — Pbesumption oîi 
Fault. 

A moving vessel, whicli eomcs into collisiou witli onc at anclior without 
fault of tlie latter, is presuiuptively in fault, and has the burden of 
proof to exonerate herself froiu liability by showiug that it was not in 
her power to prevent the collision by adoptiug any practieable précau- 
tions. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 103; Dec. Dig. 

i©=:573.] 
<S;=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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2. Collision iê=j71 — Moving and Anchored Vbssels — Fault. 

In tlie absence of évidence that it was customary, a steamsliip anchoied 
for the night cannot be held in fault for a collision wlth a moving ves- 
sel because she dit! not keep up steam, so as to be prepared to Instantly 
move out of tlie waj'. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 101; Dec. Dig. 
<S=371.] 

3. Collision (Ss^oTl — Movino and Anciiored Ve.sfels — Fault. 

A moving steaiiisbip, whicb, in attempting to rcach a position in wliich 
to come to auclior at one ,sldp of the fairway in the St. jNlai.v's River 
above the locks, was allowed to swing and conio into collision witli another 
vessel anchored in a proper place to one si<lc of the fairway, held solely 
in fault. The failure of the officer in charge of the anchored vessel to 
release the anchor, when at almost tlie last inoment the danger of colli- 
sion became apparent was at most an error of judgment in e.\tremis, and 
not a fault. 

[Ed. Xote.— For other cases, see Collision, Cent. Dig. § 101 ; Dec. Dig. 
<g=71.] 

Appeal f rom the District Court of the United States for the Eastern 
District of Michigan ; Arthur J. Tuttle, Judge. 

Suit in admirahy for colHsion by the Valley Steamship Company, 
owner of the steamer W. G. Pollock, against the steamer Charles Hub- 
bard, the Great Lakes Steamship Company, claimant, with cross-libel 
against the Pollock. Decree for libelant, and claimant appeals. Af- 
firmed. 

Goulder, White & Garry, of Cleveland, Ohio, for appellant. 
Holding, Masten, Duncan '& Leckie, of Cleveland, Ohio, for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and 
CEARKE, District Judge. 

CLARKE, District Judge. The appellee, as the owner of the steam- 
ship W. G. Pollock, filed its libel in the District Court, claiming that 
its ship was damaged by fault in the navigation of the steamship of 
the appellant, the Charles Hubbard, about 2 o'clock on the morning 
of May 2, 1913, at a point in St. Mary's River a few miles northerly 
from the canals at Sault Ste. Marie. The appellant filed a cross-libel, 
admitting that the collision occurred, but claiming that it was not 
occasioned by any fault of the Hubbard, and alleging various faults 
on the part of the Pollock. The trial court found that the collision 
was due to the sole fault of the Hubbard, and rendered judgment 
in favor of the appellee for the damage found to bave been sustained 
by the Pollock. 

The facts as developed by the testimony are that about 9 o'clock 
on the evening of May Ist the Pollock, upbound light, came to anchor 
about a half dozen miles above the Sault locks and about 250 feet on 
the American (or southern) side of the range line. Some time prier 
to the arrivai of the Pollock, the steamship Siemens had anchored 
about 1,000 feet lower down the river tlian the Pollock and somewhaf 
nearer to the range line. A short time prior to the collision corn- 
plained of the steamship Stadicona, bound down and not far ahead of 
the Hubbard, came to anchor at a point about 1,000 feet above the 

<g;s3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
229 F.— 23 
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Pollock, somewhat on the Pollock's port bow and abolit 200 feet to 
the south of the range. It is fully established by the évidence that 
the night, though dark, was calm and clear ; that the current running 
in the river at the time of the colhsion was not vtniisually strong, be- 
ing about 21^ to 3 miles an hour, and that there was some ice running, 
but not sufficient to interfère with the control of the Hubbard. 

Under thèse conditions the master of the Hubbard, downbound f rom 
Lake Superior, was advised, as he passed information stations upon 
the American and Canadian shores, a considérable distance above the 
place where the collision occurred, that there were several boats ahead 
of bis, which made it necessary for him to fînd an anchorage to 
await his turn before going through the locks. Under thèse condi- 
tions, and with a full vievv and understanding of the positions of the 
Pollock and of the Stadicona, the master of the Hubbard decided to 
cross the bow of the Pollock and come to anchor inside of and not 
far from — perhaps somewhat astern of — the Stadicona. There was 
an abundance of unoccupied water in the immédiate vicinity, where 
the Hubbard could bave been anchored without coming near to the 
Pollock; but her master had a légal right to sélect his own place to 
anchor, and no serions criticisra is made of the position which he 
selected. It is the ail but uncontradicted testimony that the Pollock, 
the Siemens, and the Stadicona were ail in a usual and proper place 
of anchorage. 

The master of the H^ubbard testifies that, while there was something 
of a baze, he saw the lights perfectly of ail the ships involved in the 
considération of this case, and understood and fully appreciated the 
positions in which they were lying as he approached from the north. 
The Pollock had come to anchor about 9 o'clock the night before, 
and as the Hubbard approached her she had ail required lights prop- 
erly burning, her first mate was on watch in the pilot bouse, the wheels- 
man was on the main deck, and a watchman was forvi'ard in the bow. 
When the Hubbard came to a point on the range about opposite the 
Stadicona, and so about 1,000 feet from the Pollock, her master at- 
tempted, by dropping her port anchor, to come around across the 
bow of the Pollock, so that he might anchor somewhat astern of the 
Stadicona. It was in the progress of this maneuver that the Hub- 
bard collided with the starboard bow of the Pollock. 

[ 1 ] Upon this appeal, the appellant assigns four claims of error on 
the part of the trial court. The lirst error claimed is in holding that 
the fault of the Hubbard was the sole cause of the collision. The 
navigating officers of the Hubbard admit that they saw the Pollock 
and neighboring ships and fully understood their relative positions 
before the maneuver was commenced which resulted in the collision. 
There was, as we hâve said, nothing so unusual in the weather, and 
nothing so unusual in the current of the river and the présence of 
ice in it as to afïect the navigating of the Hubbard, and her ofificers 
say that she was in ail respects in good working condition. Since the 
testimony shows beyond substantial dispute that the Pollock was an- 
chored in a proper place, and that the officers of the Hubbard saw her 
lights and realized what her position was, in the language of the Su- 
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preme Court, we are not called upon to inquire wherein the Hub- 
bard was not manag-ed with proper nautical skill. 

"Sueli Inquiries are siiperfluous wbere the collision was caused by a vessel 
haviiig the power to move or stop at pleasure in a channel of sufflcient 
breadth, without any Buperlor force compelling her to the place of collision." 
"ïhe fiict that in thèse circunistrtiices the steamboat dld colllde with the barge 
[auchored l'oUuck] is condusive évidence that she was not properly managed, 
iind that she should be condemued to [lay the damages caused by the collision."' 
The Granité State, 3 Wall. aïO, 18 L. Ed. 179. 

To the same effect is The Virginia Ehrman and The Agnese, 97 
U. S. 309, 24 L. Ed. 890, where the Suprême Court says : 

"Vessels in motion are required to keop ont of the way of the vessel at 
anclior, if the latter is without fault, unless it appears that the collision was 
the resuit of inévitable accident ; the nile being that the vessel in motion must 
cxonerate herself from blâme, by sliowiug that it was not in her power to 
prevent the collision by adopting any ijracticable précautions." 

To precisely the same effect is The Oregon, 158 U. S. 186, 15 Sup. 
Ct. 804, 39 L. Ed. 943, where, after detailing circumstances strikingly 
similar to those prevaiHng at the time of the colHsion complained of 
in this case, the Suprême Court, speaking through Justice Brown, says : 

"The circumstances above detailed raise a presumption of fault on the part 
of The Oregon, and the burdeu of proof is upou her to exonerate herself from 
liability." 

And again (page 197 of 158 U. S., page 809 of 15 Sup. Ct, 39 
L. Ed. 943) : 

"Where oiie vessel, clearly shown to hâve been guilty of a fault adéquate in 
itself to aecount for the coilisioii, seeks to inipugn the management of the 
other vessel, there is a presumi)tion in fa"S'or of the latter, whicli can only be 
rebutted by clear proof of a contributing fault. This principle is pecullarly 
applicable to the case of a vessel at anchor, since there is uot only a presump- 
tion in her favor, by the fact of her being at anchor, but a presumption of 
fault on the part of the other ves,sel, which shifts the burden of proof upon the 
latter." 

The colHsion under discussion was obviously enough the. resuit of 
a mistake in the judgment of the master of the Hubbard in not com- 
mencing to turn his vessel sooner than he did when lie decided to 
cross the bow of the Pollock, and there was no reason in the situation 
why he might not hâve commenced that maneuver at a sufficient dis- 
tance from the Pollock to hâve avoided any possibility of collision 
with her, and therefore under the authorities cited, the claim that the 
trial court erred in holding that the Hubbard was at fault in causing 
the collision cannot be sustained. 

Second. The appellant assigns error on the part of the trial judge 
in refusing to hold that the Pollock was at fault in anchoring im- 
properly in the sailing course of steamers. This claim is wholly 
unsupported by the testimony and cannot be allowed. 

[2] Third. Error on the part of the trial court is claimed in re- 
fusing to hold that the Pollock was at fault, in that, being improperly 
anchored, she failed to maintain a compétent and sufficient lookout. 
Our finding that the Pollock was not improperly anchored is sufficient 
to dispose of this assignment of error, but there is no évidence what- 
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ever that the lookout which we hâve described as being maintained 
upon the Pollock at the time of the colHsion was not such as was cus- 
tomary in that locaHty under like conditions, or that it was not ample 
for the safety of the ship, except it be held that it was necessary for 
her to be at ail times prepared to guard against and to avoid the nég- 
ligence of the masters of other ships. 

It is argued by counsel that if the Pollock had had her steam up and 
her engines in condition for immédiate moving of the vessel, she could 
hâve backed away from the Hubbard when the collision was threaten- 
ed, and so hâve avoided the accident. There is no évidence what- 
ever in the record that it was customary for a ship lying at anchor, 
as the Pollock was, to maintain her engines and boilers in condition 
for such immédiate movement, and since no decided cases hâve been 
produced as authority for this claini, it cannot be allowed. For thèse 
reasons, this third claimed error must be overruled. 

[3] The fourth claimed error on the part of the trial court îs that 
the Pollock was at favdt in failing to release her anchor chain and 
thereby allow the ship to drift out of the path of the on-coming Hub- 
bard and avoid the collision. The navigating officers of the Hubbard 
say that they saw and fuUy understood the position of the Pollock long 
before they came near to her; the évidence is that the three men 
constituting the watch on the Pollock, including the first mate, were 
ail alert and saw the approach of the Hubbard, and understood, as 
her movement progressed, that her purpose was to anchor above the 
Pollock and near to the Stadicona, and yet it is clear that no one of 
the men engaged in navigating the Hubbard, or of those on watch 
upon the Pollock, thought that there was any danger whatever of 
collision between the ships until almost immediately before it occurred. 

When the Hubbard swung around, and when her stern was about 
50 or 60 feet away from his ship, the mate of the Pollock for the 
first time, anticipating that a collision was possible, called to the cap- 
tain of the Hubbard that he had better "steady" up his ship or he 
would hit the Pollock, but this occurred almost at the moment when 
the ships came together. The officers navigating the Hubbard say 
that they did not think there was any danger of collision until almost 
the moment when it occurred, and they gave no signal whatever to 
the Pollock by whistle or bail, indicating that they thought a collision 
was impending, or that action by the men in charge of her might be 
of service in avoiding it. 

In argument much emphasis is laid upon the claim that the mate of 
the Pollock on watch was guilty of négligence contributing to cause 
the accident because he says that when he realized a collision might 
occur, he started toward the compresser for the purpose of releasing 
it, and letting out the anchor chain, which it is claimed would bave 
allowed the ship to drift with the current a sufRcient distance to avoid 
the collision, but that he changed his mind and did not do so. It 
is to be noted, however, that this officer says he changed his mind and 
did not attempt to release the compresser for the reason, as he says, 
"I thought there was no use ; it was too late, and I stood back waiting 
for the jar of the collision,'' which he realized was inévitable. 



MITCHELL V. UNITED STATES 357 

Thus the décision of ihe mate of the Pollock was made in an emer- 
gency created by the négligence of the master of the Hubbard, and 
under such circumstances "the judgment of a compétent sailor in ex- 
tremis cannot be impugned" (The Oregon, 158 U. S. 186, 15 Sup. Ct. 
804, 39 L. Ed. 943'i. or, as was said by the court in The City of Paris, 
9 Wall. 634, 19 L. Ed. 751: 

"Tlie act« conipbihied of were doue in the excltemeiit of the moment, and in 
extremis. Whether they were wise it is not material to in<iuire. If unwise, 
they weie errors aud not faults. In snch cases the law in Its wisdom gives 
absolution." 

It is obvions that this well-settled rule makes impossible the serions 
considération of this fourth and last claim of error made by the ap- 
pellant, and it is overruled. 

The decree of the District Court is affirmed. 



MITCHELL V. L'XITED STATES. 
(Circuit Court of Appeals, Second Circuit. January 11, 1910.) 

Xo. 58. 

1. Cktminal Law igssSTO — Evidence — Other Offenses — Admissibility. 

On a trial for eonspiracy to violate Food and Drugs Act June 80, 1S)06, c. 
3915, 34 Stat. 7G8 (U. S. Comi). St. 1913, §§ 8717-8728), by shippins Car- 
acas colïee niisbranded as Kojrota coffeo, where del;endant denied ail 
knowledj,'e of the mishrandlng and claimed that it was "put over him" 
by employés acting secretly with coffee brolcers through whom an order 
for the coffee was received, warohouse orders passiug through defend- 
ant's office and directing the mixing and, misbranding of other lots of 
cofïee were admissible as tending to show his knowledge ; the court hav- 
ing carefully charged as to the purpose and effect of such évidence. 

[Ed. >.'ote. — For other cases, see Criminal Law, Cent. Dig. §§ 825-829; 
Dec. Dig. <®=5y70.] 

2. CRiiriNAL Law ©=5432 — Evidence — Documents — Preliminaky Peoof. 

(Jii a trial for eonspiracy to vioUite the Food and Drugs Act by shipinug 
niisbranded coff(>e, where wareluiuise orders for the mixing and mis- 
branding of other lots of colïee were admitted as bearing on defendant's 
Knowledge of the misbranding, évidence as to the meaning of initiais 
with w'hich such coffee was marked hcld to malîe such orders intelligible, 
so as to render theni adnussible. 

[Ed. Xoto. — For other cases, see Criminal Law, Cent. Dig. § 1021 ; Dec. 
Dig. <S=3432.] 

3. CONSPIE.^CY (^:^43 — IKDICTMEXT — IsSUES, PrOOF, AND VaRIANCE. 

L'uder an indictment cliarging défendants with conspiriug among thein- 
selves and with other persous unluiown to shiij misbranded coffee in vio- 
lation of tlic Food and Drugs Act, tlie niere fact that thirii parties testi- 
lied before the grand jury as to which they did in misbranding thc^ coffee 
did not show that they were knowu to the grand jury to be conspirators 
when the indictment was fouiid, and hence either défendant could be eoii- 
victed for conspiriug with such third persons, tliough the jury found that 
the defemlants did not conspire with each other. 

[Ed. >.'ote. — For other cases, see Conspiracy, Cent. Dig. §§ 79, 80, 84-99 ; 
Dec. Dig. <S=43.] 

^^^FoT other cases see same topic & KEY-NUMBEK in ail Key-Numbered Digests & luuexeb 
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4. CONETITUTIONAL LAW ®=370 LEGISLATIVE POWEE— MeKGEB IN OFFENSES 

COMMITTED. 

Congress having niade a consplracy to commit an offense a distinct 
offense, with a penalty dlfferlng from and frequently more severe than 
that Imposed for the commission of the act whlch défendants conspired to 
commit, the claim that It Is unfair for the government to prosecute de- 
fendants for consplracy to commit an offense, when it bas proof tendlng 
to show the commission of the substantive offense, is one to be addressed 
to Congress, and not to the courts. 

[Ed. Note.— For other cases, see Constitutlonal Law, Cent Dig. §§ 129- 
132, 137 ; Dec. Dig. <®=oT0.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

William L. Mitchell was convicted of an offense, and he brings er- 
ror. Affirmed. 

This cause cornes hère upon writ of error to review a judgment of 
conviction, entered in the District Court, Southern District of New 
York. William L. Mitchell (the sole plaintiff in error) and Peter J. 
Shannon were convicted, under section 37, United States Criminal 
Code (Act March 4, 1909, c. 321, 35 Stat. 1096 [U. S. Comp. St. 1913, 
§ 10201]), of a conspiracy to commit an offense against the Food 
and Drugs Act, in that they conspired on May 20, 1914, to ship from 
Brooklyn, N. Y., to Milwaukee, Wis., 84 bags of coffee which should 
be then and there adulterated and misbranded, in that the said coffee 
should be marked and sold as Bogota coffee, when in fact it was to 
be washed Caracas coffee. The indictment charged the two named 
défendants with conspiring among themselves axid with divers other 
persons unknovvn. Both were convicted ; Shannon has not appealed. 

George Gordon Battle, of New York City (I. H. Levy, of New 
York City, of counsel), for plaintiff in error. 

H. Snowden Marshall, U. S. Atty., and Roger B. Wood and B. 
A. Matthews, Asst. U. S. Attys., ail of New York City. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. Shannon was a coft'ee broker doing 
business as Peter J. Shannon & Co. ; William Mitchell was a partner 
witli his brother George, under the firm name of Mitchell Bros., as 
importers and jobbers of tea and coffee. George attended to the tea 
side of the business ; William to the coffee side. 

[1] There are five assignments of error. The first three présent 
in one form or another the proposition that there was not évidence 
sufficient to send tlie cause to the jury. The fifth refers to the exclu- 
sion of certain testimony ; as it was not argued orally or on the brief , 
it need not be considered. The f ourth reads as foUows : 

"Fourth. The court erred in admltting in évidence, over the objection of 
the défendant, évidence of other alleged offenses of mlsbranding on the part 
of the défendant, William L. Mitchell, or on the part of Mitchell Bros." 

This assignment covers the introduction of what are known as Ex- 
hibits 18 to 25, inclusive. This fourth assignment may be first con- 

€=9For other cases see same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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sidered. In order to appreciate the précise point thus raised, it will 
be necessary to set forth much of the testimony in a condensed forni:. 

Heidmann & Co., of Milwaukee, wrote to Shannon, asking him to 
send tliem three or four samples of Bogota cofïee. He sent them 
four samples, separately nurnbered, ail described as Bogota at 171,4 
cents for each sample. Heidmann & Co. selected sample No. 11, 84 
bags, and ordered Shannon to get it. Shannon sent them a sales mémo, 
of 84 bags Bogota at 17 cents as sold to them by Mitchell Bros. — 
also a bill of Mitchell Bros. May 2.S, 1914, for the same 84 bags Bogota. 
Eighty-four bags were shipped to them, but were seized on the way 
as misbranded ; the bags were ail branded "P. A. L,. Bogota," which 
means Pedro A. Lopez, of Bogota. The samples which Shannon 
sent were obtained from varions chops of Caracas coiïee exposed in 
MitcheH's ofifice; No. 11 was a mixture of two of thèse chops. The 
Caracas coffee represented by thèse samples was the property of 
Mitchell Bros, and in warehouse. Two chops, amounting in ail to 96 
bags, were m.ixed and shipped by Mitchell Bros, in the 84 bags marked 
"P. A. L. Bogota." An order was sent by Mitchell Bros, to the ware- 
house to mix thèse two lots of 38 and 59 bags, respectively, and to 
put the contents into 84 bags, marked "P. A. L. Bogota." 

Upon the books of Mitchell Bros, and in the record of the ware- 
house the two lots (38 bags and .59 bags) were marked as having come 
from Caracas. The 84 bags into which the mixed lot was to be put 
were furnished to the warehouse company by an employé of Mitchell 
Bros., already marked "P. A. L. Bogota." It is not disputed that 
Shannon and one or luore of Mitchell Bros.' employés, with an in- 
tention "to put something over on Heidmann & Co.," did mix thèse 
two lots of Caracas coiïee, did brand them as "P. A. h. Bogota," 
indicating tliat they were from Pedro A. Lopez, of Bogota, and did 
send them into interstate commerce, thereby violating the Food and 
Drug Act. 

The questions in the case were whether défendant Mitchell knew of 
this performance, and whether he conspired with the others to hâve 
the coffee thns misbranded. There were various bits of proof, from 
which, according to the government's contention, the jury might infer 
that the particular single offense against the Food Act was a matter 
within Mitchell's knowledge and brought about with his procurement. 
A government inspector also testified that at an interview he had with 
défendant Mitchell on June 9th (after the coffee was seized) Mitchell 
told him that, after he had agreed to sell thèse two lots of Caracas 
coffee to Shannon's customer (he did not give Shannon's name, but 
called him merely the broker), the latter told him they would bave to 
be dumped and mixed, and that Shannon would share with Mitchell 
one-half the cost of this ; also that Shannon told him (Mitchell) the 
bags would hâve to be marked "P. A. L. Bogota." 

Down to the time when the government rested its case there had been 
no évidence introduced to show other instances of misbranding initiated 
or carried out in defendant's office. Moreover, with the testimony of 
the government inspector as to Mitchell's admissions, there was a 
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prima facie case on which the government was entitled to go to the 
jury. 

Défendant then took the stand. He denied so much of the story of 
the inspecter as stated that he (Mitchell) had told the latter that Shan- 
non said anything tO' him about putting the particular lots in P. A. L. 
Bogota bags. He admitted that the two lots of Caracas coffee (charged 
as the overt act) had been mixed and packed in bags marked "P. A. 
L. Bogota," but asserted that this was wholly without his knowledge ; 
that it had been "put over him" by persons in his office, acting secretly 
with the brokers; and that he was very indignant when he found it 
out. On cross-examination the government got him to identify a pile 
of orders to the New York Dock Company (the warehouse company) 
as having passed through his office signed by Von Thaden, the shipping 
clerk. They were in the same form as the order (Exhibit 10) directing 
that the 97 bags of Caracas cofifee be dumped, mixed, and bagged 
as 84 bags Bogota P. A. L., the overt act charged in the indictment. 
Thèse eight documents were then ofïered in évidence — they were ob- 
jected to as incompétent, irrelevant, and not sufficiently proved. The 
court admitted them, and such admission is the subject of the fourth 
assignment of error. The trial judge carefuUy stated his reason for 
admitting them as follows: 

"The purpose is thls: As to tlie transaction in suit the défense of the 
witness is tliat he knew notliing about tliis ; tliat it went through liis oliice 
without any l<nowl(Hlge upon his part at ail as to thèse nefarious features in 
the sale of the coffee; that he sold it as Caracas, liTit he knew nothing ahout 
the otlier transaction. Of course, if they can show that it was not an imusual 
thing for transactions of that kind to go through his oitice, it is a circunistance 
for the Jury to détermine whether they would bo likely to go through his 
office without this défendant having knowledge of it. It is simply a eircum- 
stance for the jury to conslder." 

Dater on, in admitting one of thèse orders, the court said : 

"It is merely évidence of circuuistances for the jury bearing on the ques- 
tion whether the transaction iiivolved could lil;ely hâve gone through tlie 
witness' oflice without lus knowledge; évidence bearing on the question of 
tUe witness' knowledge." 

Still later, when the government undertook to offer other orders sim- 
i!ar to the eight (Exhibits 18 to 25), the court said : 

"I do not think it is necessary to put in too many instances of this kind. 
They are only admitted as bearing «)ii the question of the knowledge and iu- 
teut of this défendant of the transaction in question. He is not ou trial for 
anything involved, except iu this présent indictment ; but in au instance where 
a questiSn of the intent or knowledge of tlie défendant as to the particular 
transaction arises, then you may show similar transactions that would tend 
to throw llght ou the question the jury is to deterniiue." 

Finally, in charging the jury as to this évidence, Judge Van Fleet 
sai?i: 

"This charge, gentlemen of the jury, has solely relation to the bags disclosed 
in the évidence and mentioned in the indictment. The other instances that 
may liave been disclosed where similar acts were done were only admitted 
before you as tending to lay before your mlnd what the fact was as to the 
clalmed want of knowledge of the défendant Jlitchell as to thèse transac- 
tions passing through his office. In other words, uidess a case has been 
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made out which would warrant you, under the principles that I hâve stated 
to you, in couvictinjr the défendants upon the charges contalned In the indict- 
ment in thls case, the fact tliat you may believe that an offense had been 
couimitted, wltli référence to other shipments of coffee than tliose men- 
tioned lu the iiidietment in this case, would not warrant you in iinilinfj; a 
Terdiet of conviction. Thcse acts are, as I said, nierely to aid you in de- 
temiinlug whetlu^r one of the défendants, Mr. Mitcliell, had Knowledge of this 
particular trausactlon." 

Certainly the jury were most carefully and repeatedly instructed as 
to the object and bearing of this testimony. Had the case closed 
when the government's proofs were in, none of this testimony would 
hâve been offered, because with the proof of defendant's admission 
of his knowledge and participation in the misbranding shown as the 
overt act conviction would naturally follow. It was his own testimony 
that brought this testimony in. When he denied the admission, and 
also asserted that this transaction was a secret one, "put over him" 
behind his back by Shannon, who wished to do an ill turn to Heid- 
mann & Co., and by defendant's faithless clerks, he told a plausible 
story. The jury might well believe that as to this single instance of 
misbranding he knew nothing. It was then quite legitimate to show 
that, so far from this misbranding being a single incident, it was one 
of many being carried out by his clerks, who had no pecuniary interest 
at ail in such misdoings, for the évidence showed that ail of them 
were paid salaries, with no commission. Thèse circumstances were 
such as a jury might fairly consider when deciding, as they must, 
vvhether or not they would believe his statements that he knew noth- 
ing at ail about repeated misbranding by his firm, being himself in 
charge of the cofifee side of its business. Since the court most care- 
fully guarded the interests of défendant against any possible miscon- 
ception by the jury touching the effect of such évidence, we find no 
error in its admission under the authorities. Williamson v. U. S., 207 
U. S. 425, 28 Sup. Ct. 163, 52 L. Ed. 278 (citing Holmes v. Goldsmith, 
147 U. S. 150, 13 Sup. Ct. 288, 37 L. Ed. 118); Wood v. U. S., 16 
Pet. 342, 10 L. Ed. 987 : Farmer v. U. S., 223 Fed. 903, 139 C. C. A. 
341 ; Stern v. U. S., 223 Fed. 762, 139 C. C. A. 292. 

[2] It was argued hère that thèse eight warehouse orders, although 
it was shown that they came from defendant's office, properly signed, 
really showed nothing. Counsel for the government suggests that no 
such objection was made below, as the record seems to indicate. But, 
however that may be, we see no force in the objection. The cofïee 
in the indictment instance was in two lots marked "H. L. B. C." and 
"D. B. C." A witness testified that the "C," of "H. L. B. C," meant 
"Caracas" and that "D. B. C." was a trade-mark of Bliss, Dallett & 
Co. It also was proved that Caracas coffee always comes by Ven- 
ezuelan Line steamers, of which the Progresse is one, while Bogota 
cofïee comes by the Columbian Line, of which the steamship Allemania 
is one. Défendant further testified that "M. A. R. A." is a Mexican 
mark ; that "Antenas Choice" is a désignation of where the coffee 
is grown, and that "Escobal Extra Selected" is a shipping mark put 
on Columbia coffee. Bogota coffee is Columbia coffee. In the light 
of this testimony the eight shipping orders become quite intelligible. 
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Exhibit 18, dated. April 1, 1914, refers to two lots of coffee; one of 
15, the other of 13 bags. The same marks, "H. L. B. C." and "D. 
B. C," are given ; also the mark "M. A. R. A." Certainly some of 
this coffee, the "H. L. B. C," came from Caracas, while the Bhss 
Dallett coffee ("D. B. C") apparently was Mexican. The directions 
given by Mitchell Bros, to the warehouse as to thèse coffees was to 
"mix, put into 25 Bogota bags and mark 'P. A. L. Bogota.' " Exhibit 
19, dated March 25, 1915, refers to 38 bags of coffee (in lots of 20, 4, 
3, 5 and 6 bags). The same marks as on Exhibit 18 appear (with 
others) ; certainly some of this was Caracas, some Mexican. The 
directions given were to put in "Bogota bags and mark 'J- S. Espe- 
cial' " Exhibit 20, dated Mardi 2d, 1914, refers to two lots, of 5 
and 6 bags, respectively. The same marks apjjear as on No. 18, in- 
dicating that one lot was Caracas and the other, apparently, Mexican. 
The directions given were: "Mix and put into 10 Bogota bags and 
mark 'Antenas (Antoise) Choice Extra.' " The same remarks apply 
to Exhibits 21, 24, and 25. In Exhibit 22 the only mark given is 
"D. B. & C," but as the coffee is described as "Ex Progresso" it is 
evidently Caracas. Défendant testified that the coffee referred to in 
Exhibit 23 was ail Caracas coffee which was ordered mixed and put 
into Bogota bags. 

We find no error in the admission of this testimony. 

There was sufficient évidence to send the case to the jury, and they 
were fully and correctly instructed as to presumption of innocence 
and reasonable doubt. 

[3] The court charged the jury that if they should find: 

"That défendant Shannon entered Into a consplracy with Hole and others, 
although not with Mitchell, to fiommlt the oflCense charged in this indictment, 
you could convict Shannon although Mitchell should go scot-free. On the 
other hand, should you find that Mitchell entered into a conspiracy with 
others than Shannon to carry ont and perpetrate this offense against the 
United States, then you could convict Mitchell, although acquitting Shannon." 

Counsel for Shannon excepted on the ground that, if the jury should 
find that Shannon conspired with Hole or the other witnesses who 
testified before the grand jury, Shannon could not be convicted. The 
theory being that the fact that thèse witnesses testified before the grand 
jury shows that they vi'ere not unknown to the grand jury. Counsel 
for Mitchell joined in this exception. 

It might be sufficient to say that this part of the charge is not as- 
signed as error ; but it is also without merit. The mère circumstance 
that Hole and Von Thaden testified before the grand jury as to what 
they had donc in misbranding the 84 bags of coffee did not establish 
the proposition that they were known to the grand jury to be conspira- 
tors when the indictment was found. 

[4] No other error is assigned, but defendant's counsel argues that 
the method of trial permitted was prejudicial to the rights of défend- 
ant. The proposition is that when the government has proof tending 
to show that défendants bave committed a substantive offense, vio- 
lating some provision of statute, it is not fair to indict and try them 
for conspiracy to commit that offense. This argument is one to be 
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addressed to Congress, not to the courts. Congress has made the 
conspiracy itself a distinct offense, with a penalty differing from, and 
frequently more sévère, than that imposed for the commission of the 
act whicli défendants conspired to commit. It would not be difficult 
to conceive some very good reasons for such an enactment, but any 
such inquiry would be impertinent; the matter is one wholly within 
the discrétion of Congress. 
The judgment is affirmed. 



In re GARROSI et aL 

(Circuit Cçurt of Appeals, First Circuit January 27, 1916.) 

No. 1160. 

L Certioeaei <g=>5 — ^Mandamtjs <®=>4 — Pbohibition <S=>3 — Lack of Othkb 
Remedt. 

Wliere a proceeding in the District Court was advanclng in due course 
and would ultimately ripen into a judgment from which an appeal would 
lie to the Circuit Court of Appeals, that court would not, ordlnarily, for 
the purpose of saving the cost and delay of litigation, grant a writ of man- 
damus, prohibition, or certiorarl to restrain the District Court from pro- 
ceeding further. 

[Ed. Note. — For other cases, see Certiorarl, Cent. Dig. §§ 5, 6; Dec. 
Dig. <g=5; Mandamus, Cent. Dlg. g§ 9-21, 24-34; Dec. Dig. <ê=>4; Pro- 
hibition, Cent. Dig. §§ 4^19; Dec. Dig. <S=»3.] 

2. Mandamtts <©=>169 — Dismissal on Motion. 

The questions of law arising on a pétition for a writ of mandamus may, 
in ordlnary cases, be disposed of on thelr face In the summary manner 
of a motion to dismiss. 

[Ed. Note. — For other cases, see Mandamus, Cent. Dlg. § 375; Dec. 
Dlg. <g=>ica] 

Original pétition by Tomas Garrosi and another for a writ of man- 
damus, prohibition, or certiorarl. On motion to dismiss. Motion al- 
lowed, and pétition dismissed. 

Francis H. Dexter, of San Juan, Porto Rico, and Joseph B. Jacobs, 
of Boston, Mass., for the motion. 

HoUis R. Bailey, of Boston, Mass. (José A. Poventud, of Ponce, 
Porto Rico, on the brief), opposed. 

Before PUTNAM, DODGE, and BINGH/xM, Circuit Judges. 

PUTNAM, Circuit Judge. [1] This is a pétition for mandamus 
and sundry alternative writs of prohibition and certiorarl to Hon. 
Peter J. Hamilton, Judge of the District Court for the District of 
Porto Rico. The real parties in interest hâve been summoned in and 
thus made parties to the record. The proceeding to which the pétition 
relates is advanclng in due course, and would in due course, ultimately, 
so far as the record now stands, come to a decree on which an appeal 
lies to this court. The purpose of the présent proceeding is to obtain 
an order of this court for a judgment to restrain the District Court 

^=3Far other cases eee same tople & KEY-NUMBER in ail Ker-Numbered Digests & Indexe* 
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from further advancing the bill, the motive of tliis short eut being to 
save the cost and delay of htigation. 

The rule is laid down specifically in Philhps' United States Suprême 
Court Practice (5th Ed.) 408. This work is of the highest authority, 
and the rule as there laid down has never heen questioned by any 
court. It is there said that to render mandamus a proper remedy 
"the person applying for it must be without any other spécifie and 
légal remedy"; and décisions of the Suprême Court are cited in sup- 
]3ort of that proposition. Tliis has been said by other authorities at 
différent times, and has never been contravened or qualified so far as 
we are avvare. 

This principle ap])lies as a matter of course to ail the spécial writs 
to which the pétition before us refers ; and the same f undamental rule 
applies to ail of them, and clearly disposes of the présent pétition, be- 
cause it is plain that, in the regular course, the bill to which it relates 
will ripen into judgment against one of the parties concerned, which 
other courts will hâve ample juris diction to reverse or affirm. 

[2] The présent, immédiate proposition arises on a motion to- dis- 
miss the pétition in question. Formerly, as shown by the old éditions 
of Moses on Mandamus, and elsewhere, the methods of dealing with 
pétitions for mandamus were rigid ; but for a long time there has been 
no doubt that the questions of law arising may be disposed of on their 
face in the summary manner of a motion to dismiss, which was the 
manner adopted by the learned judge of the District Court and the 
parties arrayed with him. Conscquently, as we bave the jurisdiction 
to grant the motion to chsmiss, it is our duty to do so ; but we bave 
not undertaken in this case to deal with the question of costs. 

We may add in ail substantial particulars the case is strictly analo- 
gous to the princi])le involved in Atlantic City Railroad, 164 U. S. 
633, 17 Sup. Ct. 208, 41 L. Ed. 579, and we reach the same resuit 
as reached there. 

The motion to dismiss the pétition of Tomas Garrosi and Juana 
Maria Gonzales, filed on the 19th day of October, 1915, is allowed; 
and said pétition is hereby dismissed, without costs to either party. 

BINGHAM, Circuit Judge (concurring). This is a pétition for a 
writ of mandamus to restrain the District Judge for the District of 
Porto Rico from entertaining jurisdiction and proceeding to trial in 
an equity cause now pending in that court, in which Tomas Garrosi 
and his sister, Juana Gonzales, are défendants, and his wife, Manuela 
Garrosi, is plaintiff. The pétition sets f orth that the petitioner, Tomas 
Garrosi, is a citizen of France residing in Porto Rico, that Manuela 
Garrosi is likewise a citizen of France residing in Porto Rico, and 
that Juana Gonzales is a citizen and résident of Porto Rico. It al- 
lèges that the District Court of PortO' Rico is without jurisdiction of 
the subject-matter involved in the equity suit (1) because no judgment 
has been entered for alimony in favor of Manuela in the divorce pro- 
ceeding which she has brought against her husband in the district 
court of Ponce ; and (2) because she has no interest in the community 
property until a divorce is awarded her. 
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No question is raised as to the jurisdiction of the District Court 
over the parties, and none could be. In the Act of March 2, 1901, § 
3, 31 Stat. at Large, c. 812, p. 953 (Comp. St. 1913, § 3786), it is pro- 
vided : 

"That the jurisdiction of tlie District Court of the Unitecl States for Porto 
Rico In civil cases shall, in addition to tliat conferred by the Act of April 12, 
1900, extend to and embraee controversies where the parties, or either of 
theni, are cifizens of the United States, or eitizens or subjects of a foreign 
State or states, wherein the matter in dispute exceeds, exclusive of interest 
or costs, the sum or value of one thousand dollars." 

The ground of the petitioner's complaint is that the District Court 
was without jurisdiction over the subject-matter ; that the bill did not 
State a cause of action, either at law or in equity. 

This court is without authority to issue writs of mandamus to Dis- 
trict Courts, except in aid of its appellate jurisdiction. McClellan v. 
Carland, 217 U. S. 268, 30 Sup. Ct. 501, 54 L. Ed. 762; Barber 
Asphalt Paving Co. v. Morris, 132 Fed. 945, 952, 953, 66 C. C. A. 
55, 67 L. R. A. 761 ; In re Dennett, 215 Fed. 678, 131 C. C. A. 607; 
Judicial Code of 1911 (Act March 3, 1911, c. 231) § 262, 36 Stat. 1162 
(Comp. St. 1913, § 1239); Rev. Stat. § 716. Original jurisdiction 
in such matters is conferred upon the Suprême Court "where a state 
or an ambassador or other public minister, or a consul or vice consul 
is a party," but upon that court onlv. Judicial Code of 1911, § 234; 
Virginia v. Rives, 100 U. S. 313, 25 L. Ed. 667. 

As early as 1803 it was held that the act of Congress (Act Sept. 24, 
1789, 1 Stat. at Large, 80, c. 20, § 13) conferring original jurisdic- 
tion on the Suprême Court in mandamus proceedings was unconstitu- 
tional; that Congress, in the enactment of the law, had exceeded its 
power, for the statute, as it then stood, did not contain the qualifying 
clause above set forth. Const. U. S. art. 3, § 2, par. 2; Marbury v. 
Madison, 1 Cranch, 137, 2 L. Ed. 60; M'Cluny v. Silliman, 2 Wheat. 
370, 4 L. Ed. 263. 

In the early décisions considering the question now bef ore us, it was 
held that fédéral courts, in the exercise of their appellate jurisdiction, 
were not authorized to issue writs of mandamus to inferior courts un- 
til they had actually obtained jurisdiction of a cause — that such writs 
issued only in aid of a jurisdiction actually acquired ; but the view now 
entertained is that, "where a case is within the appellate jurisdiction 
of the higher court a writ of mandamus may issue in aid of the ap- 
pellate jurisdiction" while the case is pending in the court below. Mc- 
Clellan V. Carland, 217 U. S. 268, 279, 280, 30 Sup. Ct. 501, 54 L. 
Ed. 762. 

The first question, therefore, is whether an appeal will ultimately 
lie to this court to détermine whether the District Court has jurisdic- 
tion of the subject-matter of the cause. 

In section 128 of the Judicial Code of 1911, as amended by the Act 
of January 28, 1915 (38 Stat. at Large, c. 22, § 2, p. 803), it is pro- 
vided : 

"The Circuit Courts of Appeals shall exercise appellate jurisdiction to 
review by appeal or writ of error final décisions in the District Courts, in- 
cludlng the United States District Court for Hawaii and the United States 
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District Court for Porto Rico, In ail cases other than those in which appeaU 
and lorits of error may 6e taken direct to the Suprême Court, as provlded in 
section two liundred and tliirty-eight, unless othervvise provided by law." 

The cases in which appeals and writs of error may be taken direct 
to the Suprême Court, as enumerated in section 238 of the Judicial 
Code of 1911, as amended by the Act of January 28, 1915 (38 Stat. 
at Large, c. 22, § 2, p. 804), are as follows : 

"Appeals and writs of error may be taken from the district courts, Includ- 
ing the United States District Court for Hawaii and the United States Dis- 
trict Court for Porto Rico, direct to the Suprême Court in the foUowing cases: 
In any case in which the [question of] jurlsdlction of the court is in issue, in 
which case the question of jurlsdlction alone shall be certified to the Suprême 
Court from tlie court below for décision ; from the final sentences and decrees 
in prize causes ; in any case that involves the construction or application of 
the Constitution of the United States ; in any case in which the constitution- 
ality of any law of the United States or the validity or construction of any 
treaty niade under its authority is drawn in question; and in any case in 
which the Constitution or law of a state is claimed to be in contravention of 
the Constitution of the United States." Judiciary Act of 1891, § 5. 

The meaning of the word "jurisdiction" as used in this statute has 
been before the court for considération many times, and in United 
States V. Swan, 65 Fed. 64-7, 13 C. C. A. 77, Judge Taft, in speaking 
for the Circuit Court of Appeals for the Sixth Circuit, said that the 
word as used in section 5 of the Judiciary Act of 1891, which is the 
basis of the présent statute, is applicable to — 

"initial questions of the jurisdiction of a United States District • * * 
Court, whether in law or equity over the subject-matter and parties, and not 
to questions whether a court of equity or law is the proper forum for the 
working ont of rights properly witliin the particular fédéral jurlsdlction for 
adjudication." 

This statement is quoted with approval in United States v. Larkin, 
208 U. S. 333, 338, 28 Sup. Ct. 417, 52 L. Ed. 517, in an opinion de- 
livered bv Mr. Chief Justice Fnller. See, also, Smith v. McKay, 161 
U. S. 355, 16 Sup. Ct. 490, 40 L. Ed. 731 ; Blythe v. Hinckley, 173 
U. S. 501, 17 Sup. Ct. 991, 42 L. Ed. 1210; Kendall v. American 
Automatic Loom Co., 198 U. S. 477, 25 Sup. Ct. 768, 49 L. Ed. 1133; 
Chicago Board of Trade v. Hammond Elevator Co., 198 U. S. 424, 
25 Sup. Ct. 740, 49 L. Ed. 1111; Louisville Tr. Co. v. Knott, 191 U. 
S. 225, 24 Sup. Ct. 119, 48 E. Ed. 159, Remington v. Central Pacific 
R. R., 198 U. S. 95, 25 Sup. Ct. 577, 49 L. Ed. 959. 

It has also been lield that where the question of the jurisdiction of 
a District Court of the United States, as a court of the United States, 
is in issue, and is certified to the Suprême Court under section 5 of 
the act of 1891, the jurisdiction of the Suprême Court is exclusive. 
United States v. Larkin, 208. U. S. 339, 340, 28 Sup. Ct. 417, 52 L. 
Ed. 517; American Sugar Refining Co. v. New Orléans, 181 U. S. 
277, 21 Sup. Ct. 646, 45 L. Ed. 859; United States v. Jahn, 155 U. 
S. 109, 15 Sup. Ct. 39, 39 L. Ed. 87; Excelsior Co. v. Pacific Bridge 
Co., 185 U. S. 282, 22 Sup. Ct. 681, 46 L. Ed. 910. 

In view of thèse décisions, and entertaining the opinion that the 
question raised as to the jurisdiction of the District Court is one which 
relates to its jurisdiction over the subject-matter of the suit, we think 
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that the question is reviewable by writ of error or appeal to the Su- 
prême Court under section 5 of the act of 1891 (Judicial Code of 
1911, § 238), and not to this court; and, such being the case, that this 
coui-t is without jurisdiction to issue the writ of mandamus. 

Then, again, if this court, in the exercise of its appellate jurisdic- 
tion, was authorized to issue the writ, no occasion exists for so do- 
ing, inasmuch as it does not clearly appear on the face of the record 
that the District Court is without jurisdiction of the subject-matter 
of the suit. In re James Pollitz, 206 U. S. 323, 331, 332, 27 Sup. Ct. 
729, 51 L. Ed. 1081, and cases there cited. It would seem rather, 
that, under the Civil Code, the wife, even before dissolution of the 
marriage, has a présent subsisting interest in the community property, 
movable and immovable, of such a nature that the husband cannot 
defeat it through fraudulent transfers, and that the District Court 
is acting within its right in taking jurisdiction of the suit. Garrozi 
V. Dastas, 204 U. S. 64, 27 Sup. Ct. 224, 51 L. Ed. 369. But if there 
is nothing in the nature of the case itself against the power of this 
court to issue the writ, it is extremely doubtful whether, under the 
récent holdings of the Suprême Court, the case cornes within the prin- 
ciples allowing the issuance of such a writ. It would seem that it did 
not. Ex parte Harding, 219 U. S. 363, 31 Sup. Ct. 324, 55 L. Ed. 
252, 37 L. R. A. (N. S.) 392, and cases there reviewed. Ex parte 
Roe, 234 U. S. 70, 34 Sup. Ct. 722, 58 L. Ed. 1217. 



PENNSYLVANIA STEEL 00. et al. v. NEW YORK CITY RY. CO. et aL 

(Circuit Court of Appeals, Second Circuit. November 18, 1915.) 

No. 152. 

Street Raileoads <S=>78 — Lease — Liabilitt of Lessoe for Torts of Lessee. 

The lease of its System- by the Metropolitan Street Railway Company 
to the New York City Railway Company, executed February 4, 1902, un- 
der authority conferred by the New Yorli statute (now section 148 of the 
Railrond Law [Consol. Laws, c. 49]), held valid, foUowing prior décisions 
of the court; also, adoptlng the construction of the statute given it by 
the Court of Appeals of the state, the Metropolitan Company held not 
liable jointly with its lessee for torts committed by the latter in Its 
opération of the System. 

[Ed. Note. — For other cases, see Street Kailroads, Cent. Dig. §§ 166- 
171 ; Dec. Dig. ®=o78.] 

Appeal f rom the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Pennsylvania Steel Company and another 
against the New York City Railway Company and others. From an or- 
der confirming report of spécial master in what is known as the "Joint 
and Several LiabiHty Proceedings," Charles Benner and others, as a tort 
creditors' committee, and Mollie Latta, as administratrix, appeal. Af- 
firmed. 

iÊ=)For other cases see same topic & KEY-NUMBBB la ail Key-Numbered Digests & Indexes 
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Charles Benner, of New York City (J. Rosenzweig, of New York 
City, of counsel), for appellants Benner et al, tort creditors' committee. 

J. R. Abney, of New York City, for appellant Latta. 

R. R. Rogers, of New York City, for New York Rys. Co. 

Masten & Nichols, of New York City (A. H. Masten and William 
M. Chadbourne, both of New York City, of counsel), for Robinson, as 
receiver. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. Persons who hâve recovered judgraents 
for Personal injuries against the New York City Railway Company, 
represented throughout thèse proceedings by a committee called the 
"tort creditors' committee," and one Mollie L. Latta, separately repre- 
sented, insist that the Metropolitan Street Railway Company and the 
New York City Railway Company are jointly and severally liable for 
payment of their claims. 

February 14, 1902, the Metropolitan Company leased its property 
and franchises for the term of 999 years to the New York City Com- 
pany. It was authorized to do this by the Railroad Law of the state 
of New York then in force. Chapter 433, Laws 1893, now section 
148 of the Railroad Law. The tort creditors contend that, notwith- 
standing the lease, the lessor remains liable for any négligence in op- 
ération by the lessee, because there is no express exemption of the 
lessor in the statute. The Court of Appeals of the state of New York 
bas construed this law as relieving the lessor corporation of any such 
liability. Miller v. New York, Lackawanna & Western Ry. Co., 125 
N. Y. 118, 26 N. E. 3.S. Similar laws in some other jurisdictions hâve 
been differently construed ; the courts holding that to relieve the lessor 
there must be an express exemption in the statute. There is no au- 
thority in the Suprême Court controlling us. 

Two cases are relied upon by the appellants. In Railroad Co. v. 
Brown, 17 Wall. 445, 21 L. Ed. 675, the plaintiff was a passenger 
traveling on a ticket of the lessor railroad company. The act com- 
plained of was an assault in the District of Columbia, where the road 
was beiftg operated by ec|uitable receivers of the company; the bal- 
ance of the road in Virginia being operated by the individual lessees. 
Mr. Justice Davis held : First. That a railroad company could not 
escape from its charter duties by a voluntary surrender of its road to 
lessees. He was considering whether there was any dilïerence be- 
tween an opération under a lease from the company and under re- 
ceivers appointed by the court. A lease without the consent of the 
state would be invalid. Thomas v. Railroad Co., 101 U. S. 71, 25 
L. Ed. 950; Abbott v. Railroad Co., 80 N. Y. 27, 36 Am. Rep. 572. 
At ail events there was no référence to any statute authorizing the 
lease in question, and of course no référence to any judicial décision 
construing such statute. Second. As the lessor company allowed tick- 
ets to be issued in its name over the whole line, on one of which the 
plaintiff was traveling at the time of the acts complained of, it was 
liable in contract to her. There is no such feature in the case under 
considération. The other case, Chicago, Burlington & Quincy R. R. 
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Co. V. Willard, 220 U. 5. 413, 31 Sup. Ct. 460, 55 L. Ed. 521, arose 
out of an accident in the state of Illinois, vvhose statute had been con- 
strued by the Suprême Court of that state as not exempting the lessor. 
There being no case controlling us, we are content, even if it is not 
binding upon us, to adopt the construction of the New York statute 
given it by the Court of Appeais of that state. See also Gain v. Rail- 
road Co., 27 App. Div. 376, 50 N. Y. Supp. 1. 

The tort claimants further contend that, notwithstanding the lease 
•to the City Company, the Metropolitan Company still remained, or at 
least soon thereafter became, the real and actual operator of the prop- 
erty ; the City Company being a mère dummy. Proofs on this sub- 
ject were presented in the proceeding called the "Validity of Lease 
Proceeding." The question was elaborately argued before the spécial 
master, who held the lease valid and binding upon the City Company 
and its creditors. His first conclusion of law was as follows : 

"From Aprll 1, 1902, to September 24, 1907, and at ail tlmes during said 
period, the lease dated February 14, 1902, between Metropolitan Street Kail- 
way Company and Interurban Street Railway Company was a valid, sub- 
slsting contract, and binding in its ternis upon Interurban Street Railway 
Company (now New York City Railway Ooniiiany), and enforceable at law 
and in equlty. Said lease cannot lie avoided or set aside by New York City 
Railway Company or its creditors, but said creditors in any proceeding duly 
instituted for that purpose nevertlieless hâve the right to présent ail con- 
tentions involving the marshaling of ail claims agalust the New Yorlv City 
Railway Company, including ail liabilities arisiug under the lease." 

Upon exceptions to this report it was confirmed by the court below, 
whose decree upon similar exceptions was affirmed by this court. We 
expressly held that nothing had been proved by virtue of which the 
lease could be held invalid, but that the contention of the tort creditors 
for priority of payment over the Metropolitan Company out of the 
New York City Company estate was not involved, and therefore not 
decided. Penna. Steel Co. v. New York City Railway Co., 198 Fed. 
m, 117 C. C. A. 503. _ 

Subsequently the claim in this shape, viz., of priority over claims of 
the Metropolitan Company, was presented in what is called the "Préf- 
érence Proceeding." In it there was a great mass of testimony as to 
the intercorporate relations of the two companies ; as to the continu- 
ation by the City Company of the IMetropolitan Company's operating 
force ; of common directors in both companies ; of payments of rent 
by the City Company in the form of dividends to the stockholders of 
the Metropolitan Company, while the City Company was incurring 
larger and larger annual déficits; in short, of ail the grounds now 
relied on for claiming that both companies are jointly and severally 
liable to the tort creditors. The spécial master and District Court both 
denied the préférence claimed. Upon appeal to this court the order 
was alSrmed. Penna. Steel Co. v. New York City Railway Co., 216 
Fed. 473, 132 C. C. A. 518. We held that the creditors of the î^ew 
Y'ork City Company had no priority, that the lease was valid, and that 
the payment of dividends to the stockholders of the Metropolitan 
Company was lawful, even if preferential, and that any other conclu- 
sion would be manifestly inéquitable. 
229 F.— 24 
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In the proceeding now under considération the spécial master held 
that the tort creditors could net prove at ail against the estate of the 
Metropolitan Company : 

"First. From April 1, 1902, to September 24, 1907, and at ail tlmes during 
sald period the lease dated February 14, 1902, between the Metropolitan 
Street Eailway Company and the Interurban Street Railway Company was a 
valld existing eontract and binding In Its terms upon the Intenirban Street 
Kallway Company (now New York (Uty Railway Company), and enforceable at 
law and in equlty. Sald lease cannot be avoided or set aside by the New York 
City Railway Company or its creditors. 

"Fourth. AU elalms of tort clalmants allowed against New York City Eail- 
way Company should be dismissed as against the Metropolitan Street Railway 
Company and its estate." 

This was confirmed by the court below, Judge Lacombe saying: 

"Every proposition advaneed in support of the exceptions has been decided 
adversel.y to proponent in other proceedings in thèse causes. The brlef seems 
to concède rhat this is so, so far as the District Court is coucerned. Apparent- 
ly tins présent proceeding is brought in the hope that upon appeal, reargumeut 
niay Iriduee some modification of prlor deliveranees of the Circuit Court of 
Anneals. That beinc; so. the recijrrt need not be encutnbered wlth an addition- 
al opinion. Exceptions are overruled, and report of spécial muoter conflrmed." 

If the Metropolitan-City lease is valid, and if the tort creditors hâve 
no priority over the Metropolitan Company as against the City Com- 
pany's estate, ail of which has been decided, we discover no possible 
yroiind for holding that they hâve any claim against the Metropolitan 
Company estate, or that both companies are jointly and severally lia- 
ble to them. Our former décisions, which we hâve no disposition to 
disturb, are décisive of the question. 

The decree is affirmed. 

ROGERS, Circuit Judge. I concur in the rcsult on the sole ground 
that the question involved has been settled by the previous décision 
of this court. I do not, theref ore, find it necessary to inquire whether 
a railroad company can escape from its charter duties by its voluntary 
surrender of its road to another corporation, where the stockholders 
and oiïicers of the two corporations are practically identical. 



In re GRANING et al. 

In re POWERS. 

(Circuit Court of Appeals, Second Circuit. January 11, 1916.) 

Ko. 88. 

l. BANKBUPTCY <g=>13C OOA'CEALMENT OF ASSETS— PrESUMPTIONS AND BUBDEN 

OF Pboof. 

Ou a Saturday about two weeks before bankruptcy, the members of a 
partnership reeeived a check for $2,000, and instead of depositing it they 
drew it ois* in bills from the bank upon which the check was drawn. On 
returning to their place of business about 12:30 they dismissed their 
bookkeeper for the day, and, as they clalmed, put the money in their 

<Ê=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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safe. Though they were at the store nearly ail the afternoon, and 
though the store was locked wlien they left, and though there was nothlng 
to show that the store or the safe was broken open, or that anything 
unusual happened, they claimed the nioney was not there the foUowiug 
Monday. They told the bookkeeper on Monday to charge the $2,000 to 
expansés, but later directed her to change the entry and charge It to ma- 
terials, and one of them testlfied that he did this because he thought It 
would look better to creditors. HelA that, while the trustée, seeking to 
coinpel the turning over of this money to him, had the burden of proving 
that the money was in the baukrupt's possession by évidence whlch was 
clear and convlncing, he dld this, and the burden was shifted to the bank- 
rujits to show what became of the money. 

[Ed. Note.--For other cases, see lîankruptcy, Cent. Dlg. §§ 233, 235; 
Dec. Dlg. <g^l36.] 

2. Eankruptoy <g=^136 — Co^jcealmext of Assets- — Evidence. 

The bankrupts utterly falled to glve any satlsfactory or reasonable 
explanation as to what became of the money, and the court erred in re- 
fusing to adjudge them in contempt for falling to restore it to the estate. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 233, 235; 
Dec. Dlg. <S=3l36.] 

3. Bankruptcy <S=5l3G — Concealment of Assets — Presumptions akd Bdeden 

OF Proof. 

Whlle the burden of proving the concealment of assets by a bankrupt is 
upon the trustée, he is not requlred to prodnce positive proof of an agree- 
ment to conceal, foUowed by proof that the property was actually abstract- 
ed, and such proof is usually established by presumptions drawn from 
the facts. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 233, 235; 
Dec. Dig. <S=>136.] 

Pétition to Revise Order of the District Court of the United States 
for the Western District of New Yorlc. 

In the matter of Charles T. Graning and ano«her, individually and 
as copartners doing business under the firm name of Graning & Well- 
man, bankrupts. A motion of John R. Powers, trustée, for an order 
adjudging the bankrupts in contempt was denied, and the trustée files 
a pétition to revise. Reversed, and order of the référée affirmed. 

Isaac Adler, of Rochester, N. Y., for trustée. 

Hampton H. Halsey, of Rochester, N. Y., for bankrupts. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. This is an appeal from an order denying 
the trustee's motion for an order adjudging the bankrupts in con- 
tempt for not restoring to the estate $1,975 alieged ta hâve been fraud- 
ulently taken and concealed by the bankrupts. The référée had previ- 
cusly decided that the money should be returned upon the ground that 
the proof was insufiicient to show that the bankrupts were not in pos- 
session of the money when the pétition was filed. 

[1,2] Briefly, thèse are the facts. About two weeks before the péti- 
tion was filed in bankruptcy the bankrupts received a check for $2,000. 
This was on Saturday, January 9, 1915, about noon. Instead of de- 
positing the money in their own bank they drew it out in bills from 
the Alliance Bank, upon which the check was drawn. At 12 :30 they 

©=3For other cases see same topic & KEY-NtIMBBR In ail Key-Numbered Dlgests & ludexes^ 
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reacrieci their own place of business. The bookkeeper, Miss Coleman, 
\ia.s there when they arrived and she was told that she need not 
rcturn again that afternoon. This was an unusual occurrence, such a 
(hsraissal not having taken place since the preceding summer. Well- 
man testified that he put ail the money in the cash drawer of the safe, 
tl;e amount being $1,975. The bankrupts were at the store nearly ail 
the afternoon. This was the last seen of the money. The bankrupts 
concededly had this money on Saturday afternoon when it was last 
seen. 

It is true that the trustée must prove that it was in the bankrupts' 
possession by évidence which is clear and convincing. This he has 
clone. Tlie burden is then shifted to the bankrupts to show what has 
become of it. This the bankrupts hâve utterly failed to do. What 
possible reason was there for getting the money in bills Saturday after- 
noon when they could hâve deposited the check in their bank? If they 
deposited it in their own safe, which was a niost unusual thing to do 
on Saturday afternoon, it must bave been there when they returned 
the Monday following. It was not there. There is not a particle of 
proof that the store or safe was broken open or that anything unusual 
had happened at the store. So far as accounting for the money they 
might as well hâve testhîed that they put the bills in a box in the 
front window of the store expecting to find it when they returned on 
Monday. Their story is too improbable for human credence. It does 
not even hâve the merit of ingenuity which is somctimes shown in the 
attempt to conceal assets. There is not a particle of crédible évidence 
that the store or safe was robbed. When the bankrupts left on Satur- 
day afternoon, the doors were locked and they were the last persons to 
leave on that day. \yhen they came to the store on Saturday after- 
noon no mention of the money was given to the bookkeeper. Miss 
Coleman, and of course no entry was made in the books. On her re- 
turn on Monday morning she inquired of the bankrupt Wellman what 
entry she should make of the transaction and was told to charge the 
$2,000 to expense but later he directed her to change the entry from 
"expense" to "materials," which was donc. When asked why this 
change was made Wellman testified that he thought it would look 
better to creditors. There was no évidence that the store was entered 
between Saturday afternoon and Monday morning or that the safe 
had been opened. There was testimony that the safe might be un- 
locked by turning the knob, but, if this were so, it seems incredible 
that any sane man would place $1,975 in such a safe and leave it there 
from Saturday afternoon until Monday. 

In a similar case arising in the Southern District of New York, 
Judge Addison Brown said : 

"No account Is glven of what disposition was made of tlie $2,000, which it 
is said was received in bills, except that they were pald out, or deposited. 
There is no corresponding deposit in the bank boolc. In several détails of his 
testimony the bankrupt's évidence was inconsistent and contradictory, and 
was in sonie particulars proved to be false. ïhe référée considered it in- 
credible that the bankrupt was as ignorant of his business and liis payments 
as he professed to be, and he did not consider him worthy of belief. 'ko spé- 
cial losses, and no spécial causes of loss in business, were intimated by the 
bankrupt in his testimony." In re Schlesinger (D. 0.) 97 Fed. 930. 
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This court in the Matter of Weber Company, 200 Fed. 404, 118 C. 
C. A. 556, said : 

"Upoii the application to puuish for contempt lie made no explanation as 
to liow or'wliy it \vas that tliis partlcular sum liad disappeared, merely denylng 
that lie evei' liad it. His stateiiient that lie had no money when the proceediiig 
for contempt was instituted, without soine such explanation, was insufficieut, 
and the judj-'e quito properly held liim in contempt for not paying it over. To 
excnse disohedience of tho order by such gênerai déniai would make it easy to 
évade the requirenients of the Bankruptcy Act [Act July 1, 1898, c. 541, 30 
Stat. 544]." 

[3] If such excuses as are hère interposed are permitted, it will put 
a gremium upon fraud and make déception easy. Thèse bankrupts 
on Saturday afternoon had in their possession $2,000. The drawing 
of this money in bills from a bank other than their own was an un- 
usual proceeding. In the ordinary course the $2,000 check would hâve 
been deposited in their own bank. No satisfactory explanation is 
given of the necessity of having so large an amount of specie at such 
a time. No plausible rcason is given for carrying such a large sum 
of money over Sunday in a safe which coukl easily be opened. Is it 
crédible that men possessed of ordinary intelligence would do an act 
so inexcusably careless? It is true that the burden of proving the con- 
cealment of assets is upon the trustée ; he is not required to produce 
positive proof of an agreement to conceal foUowed by proof that the 
property was actually abstracted by the bankrupt. Such proof is usu- 
ally established by presumptions drawn from facts. In the case at 
bar we hâve on Saturday afternoon $2,000 in the possession of the 
bankrupts. On Monday morning the money bas disappeared. No 
one else is shown to bave had access to the money, no robber}- is 
shown, no fire bas taken place and nothing but the most improbable 
suggestions are offered as an explanation for the disappearance of the 
money. To sustain such excuses puts a premium on fraud. The bank- 
rupts hère are shown to hâve been in possession of the $2,000 and they 
bave not shown an y plausible excuse for not producing it. 

The order of the District Court is reversed and the order of the 
référée is affirmed. 



FO^VLER et al. v. rENNSYI^VAXIA R. CO. et al. 

(Circuit Court of Appeals, Second Circuit. Jauuary 11, 191G.) 

Ko. 44. 

1. Courts <g=3y72 — Usited States Courts — State Laws as Eules of Déci- 
sion. 

In an action in a fédéral court, the validity of a contract between a 
sleeping car coinpany and one of its couductors, \Yhereby he acquitted 
and discharged the company and a railroad over which he ran from ail 
claiins for liability ou account of Personal injury or death, was not to he 
determined by the laws of the state where tlie accident oecurred, but by 
the décisions of the United States courts and by the gênerai law. 

[Kd. Note. — For other cases, see Courts, Cent. Dig. §§ 977-979; Dec. 
Dig. ®=o372.] 

®=»For other cases see same topic Sl KEY-NUMBER in ail Key-Numbered Digests & Indexer 
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2. RELEASE <©=>20 LlABIUTY FOR INJURIES VALIDITT. 

Sucii release was not Invalid, and precludecl a reeovery for the death 
of the coïKluctor by reason of a defect in a bridge owued by tlie railroad 
Company. 

[Ed. Note. — For otlier cases, see Kelease, Cent. Dig. §§ 34-36; Dee. 
Dig. <s=520.] 

In Error to> the District Court of the United States for the South- 
ern District of New York. 

Action by Ethel Ruth Fowler and another, infants, by Henry M. 
Fowler, their guardian ad Htem, against the Pennsylvania Railroad 
Company and another. Judgment was entered in favor of the Penn- 
sylvania Railroad Company, and dismissing the complaint as to the 
Pullman Company, the plaintiffs having elected to proceed against the 
railroad company under the Pennsylvania statute giving a right of 
action for damages for causing death. From such judgment, plain- 
tiffs bring error. Affirmed. 

Martin T. Manton and Anthony J. Ernest, both of New York City, 
for plaintiffs in error. 

Allan McCulloh, Clifton P. Williamson, and Edward W. Walker, ail 
of New York City, for défendants in error. 

Before LACOMBE, COXE, and WARD-, Circuit Judges. 

COXE, Circuit Judge. This case comes hère on writ of error to 
review a judgment directed by the District Court in favor of the de- 
fendant Railroad Company in an action brought by plaintiffs for dam- 
ages occasioned by the death of their father, Howard L. Baldwin, who 
was a conductor employed by the Pullman Company. Pie died through 
injuries received by the derailment of a Pullman sleeping car at Glen 
Lock, Pa., by reason of a defect in a bridge owned by the Railroad 
Company. Àt the close of the entire testimony the court directed a 
verdict for the défendant on the ground that Baldwin had made con- 
tracts with the Pullman Company whereby that company agreed to 
indemnify the Railroad Company from any and ail damages sustained 
by the Pullman Company's employés, or their représentatives in case 
of death. It a])peared also that tlie Pullman Company had a contract 
with the défendant Railroad Company by which the Pullman Company 
agreed to indemnify the Railroad Company against any and ail claims 
made by the said employés on account of death, Personal in jury or 
oiherwise and also agreed that it would indemnify the railroad against 
any such suit and défense. 

[1,2] In the contract with Baldwin he agreed to save the Pullman 
Company harmless with respect to any and ail sums of money it may 
bc compelled to pay in conséquence of injury or death happening to him. 
He acquitted and discharged both the Pennsylvania and the Pullman 
Company from ail claims for liability of any nature or character what- 
soever on account of Personal injury or death to him while in said 
enjployment. Do thèse agreements constitute a complète bar or dé- 
fense to the action? We think the contention that the contract must 
be construed by the laws of Pennsylvania because the accident occurred 

tg=3For ollier cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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there cannot be maintained. The question of the validity of the re- 
lease is one not to be determined by local law, but, in suits in the United 
States courts, by the décisions of those courts and by the gênerai law 
and, in the absence of a statute holding- such releases invalid, the 
United States courts will uphold them unless prohibited from doing so 
by some controUing authority. 

The law of the United States courts seems to be settled, regarding 
such questions as we are now dealing with, that the courts of the 
United States are not controlled by state décisions but are at liberty to 
adopt their own view of the law. It is, we think, the law of the Unit- 
ed States courts, when considering the question as one to be deter- 
mined by gênerai law, that such releases as we hâve hère to consider 
are not invalid. In Lake Shore Railway Co. v. Prentice, 147 U. S. 

101, at page 106, 13 Sup. Ct. 261, at page 262, 37 U. Ed. 97, the 
question related to the oppressive conduct of a conductor towards a 
passenger on one of its trains. The court says : 

"This question, like otliers afïectlng tlie llabllity of a railroad corporatiou 
as a cominou earrier of goods or passengers — such as its riglit to contract 
for exemption from responsibility for its own négligence, or its liability beyoui 
its own line, or its liability to one of its servants for tlie act of anothei 
person in its employaient — is a question, not of local law, but of général jur- 
isprudence, upon wliich tliis court, in the absence of express statute regulatiug 
the subject,, will exercise its own judgnient, uncontrolled by the décisions of 
the courts of the several states. Kallroad Co. v. Locliwood, 17 Wall. 357, 36S 
121 L. Ed. 6271 ; Llverpool Steam Co. v. Phénix Ins. Co., 129 U. S. 397, 443 L9 
Sup. Ct. 469, 32 L. Ed. 7881 ; Myriek v. Michigan Central Railroad, 107 U. S. 

102, 109 [1 Sup. Ct. 425, 27 L. Ed. 325] ; Hough v. Railway Co., 100 U. S. 213, 
226 [25 L. Ed. 6121." 

In Beutler v. Grand Trunk Co., 224 U. S. 85, at page 88, 32 Sup. 
Ct. at page 402, 56 L. Ed. 679, the court says : 

"So it lias been decided that in cases tried in the TJnited States courts we 
must follow our own understanding of the common law when no settled rule 
of property intervenes. Kuhn v. Fairmont Coal Co.. 215 U. S. 349 [30 Sup. 
Ct. 140, 54 E. Ed. 228]; Northern Pacific R. R. Co. v. Hamhly, 15-i U. S. 
349, 360 [14 Sup. Ct. 983, 38 L. Ed. 1009]." 

In Robinson v. Baltimore & Ohio R. R., 237 U. S. 84, 35 Sup. Ct. 
491, 59 U. Ed. 849, Robinson, the plaintiff in error, sued the Railroad 
Company to recover damages for injuries sustained by him while 
acting as a porter on a Pullman car which was being hauled by the 
railroad. The défendant introduced the plaintifï's contract with the 
Pullman Company which is similar to the one hère in issue. He re- 
leased the Pullman Company "from any and ail claims for liability of 
any nature or character whatsoever, on account of any personal in- 
jury or death to me in such employment or service." The contract also 
contained a provision releasing corporations, over whose lines the 
Pullman cars are hauled, from "liability of any nature or character 
whatsoever on account of any personal in jury or death to me while in 
said employment or service." The court held that the plaintiff in error 
was not an employé of the Railroad Company within the meaning of 
the Employers' Liability Act and could not maintain the action. 

In Baltimore & Ohio Railway v. Voigt, 176 U. S. 498, 20 Sup. Ct. 
385, 44 L. Ed. 560, the action was brought by an express messengei 
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against the railway company for injuries received in conscr[iiciice of 
a collision between two trains owned by the railway upon one of which 
Voigt was riding at the time. He was engaged in a car which was 
set apart for the use of the United States Express Company under a 
contract between that company and the railway company. The court 
held that Voigt was not a passenger, that he was not constrained to 
enter into the contract wdiich relieved the railway company from lia- 
bility to him. 

The judgment is affirmed. 



UNITED STATES v. E. W. BLISS CO. 

(Circuit Court of Ayiieiils, Second Circuit. Octolier 7, 1915. On Eoargiiment, 

Beceniber 14, 1915.) 

No. 132. 

On Reargumont of Issue Relating to Doul)lc Reçnlntion of Air. 

United States ©=370 — Cokstbtjction of Contkacts — Contkact foiî Manufac- 
ture or ToBi'EDOES — Kestrictive Provisions. 

A provision in a contract for tlie manufacture by defeuclant of torpe- 
(loes for tlie United States Navy tliat défendant sliould not "mal^c use 
of any device, tlie design for wliich is furnished to it liy Ltlie United States | 
in any torpédo construeted or to be construcCed for any persoii or ijersons, 
flrnis or corporations, or otliers, or for orlier goveiniiients," is not to be so 
luu'i'owly construed as to exclude from its oi)eration a material device 
adopted at the reipiest of tlie governnieut merely because no blueiu'int or 
working drawings were furuislied, wliere it was so simple of construction 
tliat its indication on the drawings already furnished was suflicient ro 
enable défendant to understand it. 

|I']d. Note. — For otlier cases, see United States, Cent. Dig. § 53 ; Dec. 
Dig. <S=^70.] 

Ward, Circuit Judge, dlsseuting. 

On pétition by défendant for rehearing. Granted. 

For former opinion, see 224 Fed. 325, 139 C. C. A. 633. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. When the question as to the device for the com- 
pound régulation of air arose, the members of the court were so widely 
separated that oral consultation was out of the question. In the cir- 
cumstances it was thought that the proper course to pursue was for the 
presiding judge to communicate by mail with the other members of the 
court, especially so as we understood both parties approved this course. 
However, as the défendant did not hâve an opportunity to be heard by 
this court upon the question of the inclusion in the decree of the device 
for the compound régulation of air, it seems to us proper that such op- 
portuflity should now be given. The cjuestion is in exceedingly nar- 
row limits, and it seems to us that it can be treated more satisfactorily 
by submitting short written brief s ; the défendant to hâve ten days to 
submit its views, and the plaintitï an equal time to reply. If, how- 

<S=^For othier cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 



UNITED STATES V. E. W. BLISS CO. 377 

ever, an oral argument is desired, we will arrange for a date some time 
in the near future. 

As to the other grounds for a reargument set forth in the pétition, 
the motion is denied. 



On pétition by défendant for rehearing and reargument of the issue 
relating to the double régulation of air. 

Arthur C. Fraser, of New York City (Arthur C. Fraser, Frank H. 
Platt, and Robert H. Ewell, ail of New York City, of counsel), for 
appellant. 

Melville J. France, of Brooklyn, U. S. Atty., and Archibald R. Wat- 
son, of New York City, Sp. Asst, Atty. Gcn. (John M. Harrington, of 
New York City, of counsel), for the United States. 

COXE, Circuit Judge. The defendant's contention upon the issues 
now before the court, if successful, may resuit in rendering the entire 
decree abortive. It does net seem to be seriously disputed that if 
the défendant be permitted to make the device for the double régu- 
lation of air it cannot logically be enjoined from making the balanced 
turbine. The issue is more important, therefore, than a mère state- 
nient of it would indicate. The question, broadly stated, is whether 
the contract is to be so literally construed that no improvement, how- 
ever simple in construction, suggested by the Bureau, can be regarded 
as belonging to the complainant unless a blueprint or working drawing 
lias been furnished at or prior to giving the notice. It is clcar that 
the contract should not be so strictly construed as to require the offi- 
cers of the Bureau of Ordnance to do a vain and unnecessary thing. 
A common sensé construction is ail that is required. If the défendant 
is put in possession of ail the facts so that misconception is impossible 
it should be sufficient. Of course where the proposed change involves 
a complicated structure or device a blueprint drawing or a model is 
necessary, but where the mechanical change is so simple that an or- 
dinary artisan will know what to do the moment the change is directed, 
it is not perceived how any additional advice is necessary. If the 
ordnance ofTjcer directs the mechanic to make a valve an inch wider 
or add an additional valve, indicating the place where it is to be in- 
serted, we do not think a blueprint is necessary to make plainer what 
is perfectly plain without it. 

That the defendant's officers had due notice of the complainant's 
position as to the double régulation of air, and that they thoroughly 
understood it, is not disputed. No blueprint was furnished but the 
Bureau ofïered to furnish the défendant with cards and data obtained 
by experiments at the Torpédo Station for the information of the 
défendant if it desired and requested it. It did not request it. There 
can be no doubt that the défendant fully understood the govern- 
ment's contention regarding the necessity for a double régulation o£ 
air. There was no complaint that the Bureau's request for another 
valve was not fully understood. The defendant's sole objection seems 
to hâve been not that there was any difficulty in making the change but 
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that ît would not accomplish the desired resuit. The defendant's vice 
président was asked and answered the f oUowing question : 

"Q. In référence to the double air régulation, the BUss Company flnally 
adopted the double air regulator after It had been urged to do so by the Bureau 
and the Inspecter of Ordnance at your works for some time, did they not? 
A. Yes, they did." 

It seems obvious that the défendant clearly understood what was 
wanted by the Ordnance Bureau. It made no complaint of lack of 
détails, asked for no additional information and opposed the scheme 
on the ground that in the opinion of defendant's experts the plan would 
not work. 

Briefly the situation was practically this : The Bureau officers said 
to the Bliss Company's ofificer, "You need another valve, put it hère" 
— indicating the place on the dravving or model where the second valve 
was to be inserted. This was done and with the resuit that the defect 
was remedied. Can it be that the complainant is to lose the benefit 
of this improvement because its agents did not go through the whoUy 
inconsequential ceremony of furnishing a blueprint? The défendant 
had itself indicated when a similar situation arose with référence to 
the starting mechanism, that the mère suggestion by the Bureau of 
the use of a breaking tube which solved the difficulty, would hâve 
made that device the sole property of the complainant. We hâve 
only to substitute the words "an additional valve" for the words "break- 
ing tube" and we hâve the opinion of the défendant itself that the 
device for the double régulation of air is the property of the United 
States. The défendant did not need a model or a blueprint to inform 
it where to place the second valve and does not now prétend that such 
information was asked for or was necessary any more tlian the blue- 
print of a breaking tube was necessary in the hypothetical case sug- 
gested by the défendant. 

We think the decree as entered is correct and should not be disturbed. 

WARD, Circuit judge, dissents. 



In re HOPIvINS. 
(Circuit Court of Appeals, Second Circuit January 11, 1916.) 

No. 106. 

1. Bankruptcy <S=5288^-Recovert of Property — Questions of Fact. 

In a proceeding- by a trustée In bankruptcy to compel the bnnknipt's 
wife to turn over money to him, évidence held to make a qiiestion of fact 
as to whether money which the vvlfe at one time had ou deposlt in a 
bank belonged to her or to the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 447; Dec. 
Dig. <&=2S8.] 

2. Bankruptcy <g=3442 — Kbcoveet or Property — Waiveb of Objections to 

SUMMABY PROOEEDINGS. 

Where, in a summary proceeding by a trustée In bankruptcy to compel 
the banknipt's wife to turn «ver money claimed to belong to the estate, 

«=3For other cases see »am» topio & KEY-NUMBER lu ail Key-Numbered Digests & Indexas 
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nelther tlie bankrupt, the wife, nor any one else objectiiig to the form 
of the proceeding, it was too late on a pétition to révise to coutend tbat a 
pleiiary suit, and not ai sumiuary proceeding, sliould hâve been brought. 
|Ed. Note. — For other cases, see Bankraptcy, Cent. Dig. § 918; Dec. 
Dig. <g==î442.] 

3. Bankruptcy cg=3446 — Eeview or Pkoceedi>"OS — Questions of Fact. 

Where, in a proceeding to compel a bankrupt's wife to turn over mouey 
to tlie trustée, tlie évidence made a question of fact as to the ownership of 
nioney at one time on deposit in the wife's name, the Circuit Court of 
Appeals would not be .iustifled in overruling the flnding of the District 
Judge after seeing and hearing the wltnesses. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929; Dec. 
Dig. <3=3446.] 

Pétition to Revise Order of the District Court of the United States 
for the Eastern District of New York. 

In the matter of Clarence E. Elopkins, bankrupt. On pétition by 
Anna S. Hopkins, the wife of the bankrupt, tô revise an order direct- 
ing her to pay over to the trustées or to the clerk of the court the 
sum of $1,680.80. Affirmed. 

Charles J. Ryan, of Brooklyn, N. Y., for petitioner. 
Winifred Sullivan, of New York City, for respondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. Clarence E. Hopkins was adjudicated a 
bankrupt July 25, 1914, and on August 17th, Lawrence HuU was ap- 
pointed trustée. The bankrupt was engaged in the furniture, storage 
and moving business in Brooklyn and in December, 1913, he incor- 
porated the business under the name of the Fifty-Second Street Stor- 
age House, which corporation was owned and controlled by him. The 
trustée commenced an action in the state court to recover the prop- 
erty and obtained an injtmction restraining the corporation from dis- 
posing of it. Upon the trial of this action final judgment was rendered 
January 18, 1915, declaring the transfer to the corporation fraudulent 
and void, and the property was taken over by the trustée. 

[1 ] An examination before the référée disclosed the following facts : 
On October 17, 1914, Anna S. Hopkins, the wife of the bankrupt, 
opened an account with the People's Trust Company and deposited 
81,205.80. She also deposited thereafter as foUows: On November 
6, $175, on November 16, $100, and on November 20, $200. On De- 
cember 4, 1914, the total amount then on deposit, $1,680.80, was with- 
drawn. On the following day Mrs. Hopkins opened an account with 
the Montauk Bank by making a deposit of $1,600 which was checked 
out from time to time and on February 23, 1915, the account was 
finally closed by the withdrawal of the balance, $711.08. The trustée 
contends that the entire amount deposited in the Montauk Bank be- 
longed to the bankrupt and should go to bis creditors. The petitioner 
contends that the moiïey belonged to her. She testified that the lar- 
gest part thereof, $1,500, was borrowed from Mary T. Ward who 
received her note therefor, payable in February, 1914, with interest, 
at the rate of 6 per cent. She says she spent the money for house- 

(S^sFor otter cases see same topic & KEY-NUMBEK in ail Key-Numbered Digests & Indexes 
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hold expansés and in February, 1914, purchased two vans and horses 
which were to be used in her husband's business. Regarding the pur- 
chase of the vans she is corroborated by William R. Wood who testi- 
fied that he sold four horses and two vans to her for $975 and was 
paid by a check for $425 and the balance in cash. 

Alexander C. Nicholson testified that he is the brother of Mary 
T. Ward who lives at Rupert, Idaho, but was in Brooklyn in Febru- 
ary, 1914, when she loaned Mrs. Hopkins the $1,500 in question. He 
swore that he drew the note, that it was left with him and was still 
in his possession. The note was produced and marked in évidence. 

It is apparent from the foregoing epitome of the évidence that the 
question whether or not the money which the bankrupt was directed 
to turn over to the trustée, by virtue of the order dated August 2, 
1915, belongs to the estate or to the wife of the bankrupt, is a ques- 
tion of fact. 

[2] The principal argument in the petitioner's brief is in support 
of the proposition that the question hère should be decided in a plenary 
suit and not upon a summary order. To sustain this proposition Louis- 
ville Trust Co. V. Comingor, 184 U. S. 25, 22 Sup. Ct. 293, 46 L. Ed. 
413, and five other authorities are cited. From thèse the learned 
counsel for the petitioner draws the f ollowing conclusion : 

"It is witliiu the undeniable power of the bankruptey court to assert aiul 
exercise a summary power over the property of the banlvrupt aud even asaiust 
thlrd persons hohlins such alleged property and claimiug title, provided sueh 
claim is merely colorable and fraudulent but iiuisnnich as such proceedin.s de- 
prives a person of tlie usual due proeess of the law, tlie siimmary order direct- 
ing its surrender should be based ui)oii facts which no fair mind can dispute." 

This statement is correct, so far as it goes, but the authorities cited 
hâve no application to a case where the party who questions the sum- 
mary proceeding has been given an opportunity to object and fails so 
to do. 

The question was presented to the trustée whether he would proceed 
summarily or by a plenary suit and he elected the former witliout ob- 
jection by the bankrupt, his wife or any one else. Having proceeded 
without objection we think it is too late now to présent a question 
which is addressed solely to the form of the proceeding. If the ob- 
jection had been made at the time the trustée was required to elect, 
it is quite possible that the petitioner's contention would bave been 
sustained, but she, apparently, acquiesced in the summary proceeding 
as the most satisfactory way of disposing of the cjuestion and we are 
of the opinion that it is too late to présent the qtiestion on this review 
by an appel! ate court. 

[3] The question as to who was the owner of the $1,680.80 was 
one of fact and was decided by the District Judge after seeing and 
hearing the witnesses. We think that in sucli circumstances this court 
would not be justified in overruling his findings. 

The order is affirmed with costs. 
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ALPHA PORTLAND CEMENT CO. v. COBSI et nx. 
(Circuit Court of Appeals, Second Circuit. January 11, 1916.) 

No. 68. 

1. Master axd Servant <g=>285 — Actions fok Injukies — Questions for Jtjby. 

In an action for tlie death of an emiiloyé, caused' by contact with a 
revoiving shuft containing an unguarded collar and set screw wliile he 
vvas oiling certain bearings, in wliich défendant elaimed that tlie machine 
could hâve been readily stopped by preiising a button, and that ail em- 
Itloyf's, including deceased, were forbidden to oil the niaehinery with- 
out sliutting it down by cutting off the electric current, évidence as to 
whether any such instructions v^'ere given, and whether it was the cus- 
tom or practiee to stop the uiachinery for the purpose of oiling it, held 
to make a question for the jury. 

[Ed. Note. — For other ca.ses, see Master and Servant, Cent. Dig. |§ 
10O2, 1003, 1007, 1008, 1016, 1035, 1043, 1053 ; Dec. Dig. <g=3285.] 

2. Mastek and Servant <S=î20!) — Liability for Injuries — Failube to Guabd 

mac1iinbb.y. 

Notwithstanding Factorj' Act Pa. May 2, 1905, § 11 (P. L. 355), requiring 
ail geariug, belting, shafting, set screws, etc., to be properly guarded, 
an employer might hâve made a revolving shaft containing a collar and 
set screw safe without guarding it, by placitig it where no workman could 
approach it, except to oil it, and then requiring it to be stopped before 
oiling was attempted ; but, if it chose this method as an alternative for 
the statutory onc, it should hâve been scrupulously careful to make its 
substituted nietliod eiïicient. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 552, 
553 ; Dec. Dig. <S=:520a] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Ilario Corsi and wife against the Alpha Portland Cernent 
Company. Judgment for plaintiffs, and défendant brings error. Af- 
firmed. 

This cause cornes hère upon writ of error to review a judgment in 
favor of défendants in error, who were plaintiffs below. The action 
is brought by the parents of Silvio Corsi, who was killed in defendant's 
mill at Martin's Creek, Pa. 

L. H. Porter, of New York City, for plaintiff in error. 
H. S. Bird, of New York City, for défendants in error. 

Before LACOMEE, COXE, and ROGEl^S, Circuit Judges. 

LACOMBE, Circuit Judge. The action is brought under a Penn- 
sylvania statute allowing such action to be brought by the parents of 
a person killed by négligence. Deceased on the day in question was 
engaged in oiling machinery in the mill. Pie met his death by coming 
in contact with a revolving shaft containing a collar and a set screw, 
which were wholly unguarded. The Pennsylvania Factory Act (P. 
L. c. 226, § 11, May 2, 1905) provides that: 

"Ail vats, pans, saws, planers, eogs, geaiing, belting, shafting, set screws, 
grindstones, emery wheels, flywheels, and machinery of every descrii)tion shall 
be properly guarded." 

<g;:^For other cases see same topic & KEY-NUMBEH in ail Key-Numbered Digests & Indexes 
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[1] There was no eyewitness of the accident, but the time, circum- 
stances, position of the body, and condition of the clothes leave no 
doubt as to how the accident happened. The unguarded shaft was on 
a platf orm reached by a ladder ; there was no occasion for deceased 
to go on that platform, unless he intended to do sometliing in con- 
nection with the machinery there. He did bave occasion to go there 
at stated times in order to oil certain bearings. The défense was con- 
tributory négligence in that deceased went upon the platform in dis- 
regard of express instructions, and that he chose a dangerous method 
of doing his work, although a safe one was open to him. 

The particular machine was one of a séries run by electricity; it 
could be readily stopped merely by pressing a button convenienty lo- 
cated on the floor below the platform. Such temporary disconnection 
would not interfère with the rest of the plant. The testimony for de- 
fendant tended to show that to ail, including deceased, instructions had 
been given, f orbidding any one f rom undertaking to oil the machinery 
until af ter he had shut it down by cutting off the electric current, which 
ran it ; also that deceased had on one occasion repeated thèse instruc- 
tions to another man, who was about to take his place temporarily. 
Plaintiff in error relies on our décisions in Canadian Pacific R. R. v. 
EUiot, a cause which came twice before this court. 137 Fed. 904, 70 
C. C. A. 242 ; 161 Fed. 250, 88 C. C. A. 286. It may be noted that 
in the Elliot Case the controversy was whether the ruie had been so 
frequently and notoriously disregarded as to hâve become a dead letter. 
O'f the promulgation of the rule there was not a particle of doubt. In 
its original or amended f orm (the amendment making it more efficient 
to insure safety) it had been in force for years. It was printed and 
included in the book of rules with which the deceased had been sup- 
plied and a copy of which was f ound on his body. 

It is not necessary to state the f acts in the case at bar more fully. 
While we think that plaintifï's case was a weak one, and are inclined 
to put little reliance on the testimony of their main witness, Read, 
nevertheless, with his évidence in the case, there was conflict as to vital 
issues, which could not be taken from the jury. He testified that he 
never knew the machinery to be stopped for the purpose of oiling 
during the entire eight years it was there ; that he never knew of any 
orders being given to stop it for the purpose of oiling, nor of any 
custom or practice to stop it for that purpose; that he had seen it 
oiled while in opération repeatedly. There was also testimony that, 
in order to find ont if oihng was necessary, one would hâve to go to 
it and feel if the bearings were bot. The witness who testified that 
deceased told him always to shut down before oiling was a Hungarian, 
who testified through an interpréter ; deceased was an Italian, and the 
record is somewhat vague as to how the one communicated instruc- 
tions to the other. 

[2] Weak though plaintiff 's case was, its weight was for the jury 
to détermine. If the resuit be hard on défendant its own laxity is the 
cause of such resuit. Concededly it did not guard this shaft as the 
statute required. Although it did not so guard it, it might make it 
safe by placing the machine where no workman could approach it. 
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except to oil it, and tlien requiring it to be stopped bef ore oiling was at- 
tempted. But if it chose that method as an alternative for the stat- 
utory one, it should hâve been scrupulously careful to make its sub- 
stituted method efficient. This it might easily hâve donc. Had it posted 
a notice conspicuously near the unguarded shaft, forbidding any one 
to undertake to oil it, or to corne close to it, unless he first stopped 
the machine, on pain of dismissal for disobedience, and had it further 
been careful to make such notice intelligible to the polyglot workmen 
whom it employed, its situation at the trial would hâve been différent. 
As it is the finding of the jury on controverted questions cannot be 
disturbed. 

Judgment affirmed. 



PHILADELPHIA & KEADING COAL & IRON CO. v. ORAVAGB. 

(Circuit Court of Appeals, Second Circuit. January 11, 1916.) 

No. 79. 

1. Masteb and Servant ©=180— Liabilitt foe Injuries — Négligence of 

Fellow Servants. 

Tlie Pennsylvania Liabillty Act (Act June 10, 1907 [P. L. 523] § 1) pro- 
vides that the négligence of a fellow servant of an employé shall not be a 
défense, where an injury was caused or contributed to by tbe neglect of 
any person engaged as superiutendent, manager, foreman, or any person in 
charge or control of the works, plant, or machinery, or the négligence 
of any person in charge of or directing the particular worli in which the 
employé was engaged at the time of the injury or death. A sweeper in a 
coal breaker, employed to clean out screenings between the tracks, was 
killed as a resuit of the négligence of a person in charge of the work of 
running loaded cars down such tracks by gravity in failing to give the 
sweeper adéquate warning. Held, that he was in charge as the alter ego 
of the défendant in the particular work, and for his négligence the dé- 
fendant was liable. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 359- 
361, 363-368 ; Dec. Dig. <g=180.] 

2. Masteb and Servant <S=328e^ — Actions foe Injuries — Questions foe Jury. 

In an action for the death of a sweeper in a coal breaker, engaged in 
cleaning out screenings accumulating between the tracks and struck by 
a car running down the track by gravity, wlth no one on board to manage 
it, the person in charge of the work of sending cars down the tracks tes- 
tlfled that he shouted a warning to décèdent. A witness working about 
20 feet from décèdent testifled that he heard no warning shouts. Beldy 
that this testimony, in connection with the presumption that an able- 
bodied, prudent man, with an expérience of six years in the business in 
question, would not reniain in a position where he was sure to be crushed 
to death if such warning shouts had been given, made a question for the 
jury as to the giving of such warning. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1001, 1006, 100«, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. 
Dig. (g=5286.] 

Lacombe, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Ê=3For other cases see same topic & KEY-NUMBER In ail Key-Numberea Digests & Indexes 
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Action by Anna Oravage against the Philadelphia & Reading 
Coal & Iron Company. Judgment for plaintilï, and défendant brings 
error. Affirmed. 

Armstrong, Brown & Purdy, of New York City (Pierre M. Brown, 
of New York City, of counsel), for plaintiff in error. 

Rufus M. Overlander, of New York City (Herbert C. Smyth, of 
New York City, of counsel), for défendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. [1] The plaintiff sues to recover damages 
for tlie deatli of her liusband while engaged in working for the de- 
fendant in tlie capacity of "sweeper" — his duties being to clean out 
the screenings which accumulate between the tracks in tlie defendant's 
coal breaker. John Walsh was the person in charge of the cars and 
directed how many cars should be brought down for loading each 
day. As there was a grade tliere the cars were run down by gravity. 
At the time of the accident Walsh releascd the brakes on two erapty 
cars and they started down grade with the i^atent brake set so that 
they wouki couple with a single car standing on the track. The 
coupling device did not work. The force of the impact jolted the 
brakes off the single car and started it down the track with no one on 
board to manage it; the resuit being that it struck and killed Ora- 
vage, Ile was standing with his back towards the runaway car, There 
was a brisk wind blowing and the breaker made considérable noise. 
It must be conceded that the accident was due to the neglect of Walsh 
to give adéquate warning but the défendant insists that be was only 
a fellow servant of Oravage and was not a foreman or person in 
charge referred to in the Pennsylvania IJability Act. This, we think, 
is the pivotai question in the case. The act provides, inter aba, that: 

"Tlie nefïlisence of a fellow servant of the emiiloyé sbnll not lie a défense 
where tbe injury was caused or contribntod to by ;uiy of tbe follownig causes, 
naniely: Any defect in tbe works, plant or nincbiiiery, of wbicli the employer 
coulrt bave had l:no^Yledse by tbe exercise of ordhiary cnre ; tbe neglect of any 
]ierson engased as superintendent, manager, foi'oman, or any * * * person 
in cbarge or control of tbe works, plant or macbinery ; and négligence of any 
person In eliarge of or directing tlie particular work in wbicb tbe employC was 
engagea at the time of the Injury or death." Act June 10, 1007 (P. L. 523) § 1. 

There is nothing to show that Oravage was not a careful and pru- 
dent iiian. The fact that he had been working for the défendant 
for a period of six years as sweeper is persuasive évidence of his effi- 
ciency in that capacity. The business was from its very nature an 
exceedingly dangerous one on account of the grade, the noise, the 
dust and the smoke. In order to control the situation it was nec- 
essary that some one should be in charge of the work as required by 
the law. If Walsh were not such person it must be admitted that the 
défendant was conducting a liighly dangerous business with no one in 
charge. We hâve no doubt that Walsh was in charge as the aller ego 
of the défendant in this particular work. The cars were run by his 
orders, he directed the time of running and the nuniber of the cars. 
The défendant relies upon the case of Remmert v. Penna. Railroad, 
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18 Pa. Dist. R. 372, which holds that an engineer of one locomotive 
is the follow servant of another engineer and with, this ruling we 
quite agrée. We do not, however, recognize its application to the case 
of a "sweeper," whose duty it is to clean the spaces between the tracks 
and who is killed through the neglect of one who lias gênerai charge 
of the work of loading and bringing down by gravity the loaded cars 
of the défendant. The other cases cited by the défendant are easily 
distinguishable upon the facts. 

[2] It is said there is no positive proof that Walsh failed to give 
warning. There is the stipulated testimony of Seiwinski who was 
working about 20 feet f rom where Oravage was struck who did not hear 
any of the warning shouts testified to by Walsh. In addition there is the 
presuniption that an able-bodied, prudent man with an expérience of 6 
years in the particular business in question vv'ould not remain in a posi- 
tion where he was sure to be crushed to death if the warning shouts 
testified to by Walsh were given. 

The questions of négligence were questions of fact and the jury 
answered both in favor of the plaintiff. We see no reason to disturb 
their verdict of $2,250 which was a conservative one considering ail 
the circumstances. 

The judgment is affirmed. 

LACOMBE, Circuit Judge. I dissent for the reason that I am not 
satisfied that Walsh was in charge, or control, or was directing within 
the meaning of the statute. 



COHEN et al. v. BACHAEACH. 
(Circuit Court of Ai^peals, Second Circuit. January 11, 1916.) 

No. 91. 

1. Bankhupicy <®=3ll6 — Collection of Assets of Estatb — Ddmmy Corpora- 

tions. 

Where, though a trustée in bankruptey claimed tliat a corporation was 
a dummy corporation and that ail of its property beloiifrcd to the bank- 
rupts, there was évidence that its property was subject to a niortgage, 
and that the banlvi'upts had transfeiTcd their stock to their wives for 
value, the trustée should hâve proceeded ugainst the corporation for 
the surrender of ail ils property to him, in order that stockholders and 
creditors, if there were auj' otlier than tlie haukrupts, niiglit hâve an 
opportunity to resist the application, or, if it was granted, to orove their 
claims agalnst the estate in bankruptey. 

[Ed. Note. — For other cases, see lîuukruptcy, Dec. Dlg. cêï^llS.] 

2. Bakkruptcy <g=3l48 — Préférences — P.\.yment8 Constituting. 

After an adjudU'ation i]i bankruptey, bankrupts could properly pay on 
a mortgage on ju'operty fornierly owned by them, whicli tliey deslred to 
hâve pald, nioncy earned by them after the pétition was flled, or obtained 
by them froni relatives or friends. 

[Ed. Note. — Fop other cases, see Bankruptey, Cent. Dig. §§ 194, 625 ; 
Dec. Dig. <g=:3l48.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Ê=»For other cases see same topic & KEY-NUMBEK in ail Key-Numbered Digests & Indexes 
229 F.— 25 
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Bill in eqtiity by Lawrence B. Cohen, as trustée in bankruptcy oî 
Simon Uhlfelder and another, individually and as members of the firm 
of Uhlfelder & Weinberg, bankrupts, against Julius Bacharach. From 
a decree dismissing the bill, complainant appeals. Afïirmed. 

Engel Bros., of New York City (J. B. Engel, of New York City, of 
counsel), for appellant. 

M. S. & I. S. Isaacs, of New York City (L. M. Isaacs, of New York 
City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is a bill in equity filed by the trustée 
in bankruptcy of Uhlfelder & Weinberg against Julius Bacharach to 
recover $6,600 paid to him by the bankrupts after their adjudication 
on account of a mortgage of $7,500, not made by them, but covering 
premises on Eightieth street, f ormerly owned by them. Judge Learned 
Hand dismissed the bill, without costs. 

In June, 1911, Bacharach began an action to foreclose his mortgage. 
The pétition in involuntary bankruptcy was filed against Uhlfelder 
& Weinberg October 11, 1911. The bankrupts begged Bacharach to 
delay the prosecution of his action, so as to- give them time to raise 
money to pay ofï the mortgage, and they did make him payments from 
time to time between October 11 and November 7, 1912, aggregating 
$6,600. The trustee's theory is that thèse payments were out of the 
proceeds of sale of leasehold premises on Franklin street belonging to 
the Channel Realty Company, which he charges to hâve been a dummy 
corporation organized by the bankrupts who owned the whole of its 
capital stock. 

The reason why the bankrupts were so anxious to bave this mort- 
gage paid ofï was that they had furnished an agreement in Bacharach's 
name, his signature being forged, subordinating his mortgage to two 
mortgages subsequently executed by them on the same premises to 
secure the payment of $16,500 each. The only conceivable inducement 
to Bacharach for delaying foreclosure of his perfectly safe mortgage 
lien was to give the bankrupts, one of whom was his cousin, a chance 
to raise the money to pay it ofï and so prevent publicity. There was 
évidence that the Franklin street leasehold was subject to a mortgage 
of the Channel Realty Company of $18,000 and that the bankrupts 
had transferred their stock in the company to their wives for value ; 
also some évidence that Bacharach and his attorney had enough notice 
to put them on inquiry whether the moneys paid him did not belong 
to the bankrupts' estate. 

The bankrupts were willing witnesses for the trustée, but the Dis- 
trict Judge, because of what they had done and of the manifold con- 
tradictions in their évidence, gave them little credence. We concur 
in his conclusion that the trustée bas failed to make out as clearly as 
he should that the Channel Realty Company was a dummy corpora- 
tion ; that is, that ail its property belonged to the bankrupts, and that 
there were no stockholders other than themselves, nor any creditors 
interested in it. 
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[1] The proper course would hâve been for the trustée to proceed 
against the Channel Company for the surrender of ail its property 
to him. In this way stockholders and creditors of that company, if 
there were any, other than the bankrupts, would hâve been given an 
opportunity to resist the application or if it was finally granted, then 
to prove their claims against the estate in bankruptcy. This is what 
was done in Re Rieger (D. C.) 157 Fed. 609, 19 Am. Eankr. R. 622, 
and Re Munsey Pulp Co., 139 Fed. 546, 71 C. C. A. 530, much relied 
upon by the trustée. 

[2] The proofs leave a further doubt, viz. whether ail the pay- 
ments to Bacharach did corne out of the proceeds of sale of the Frank- 
lin Street leasehold. The bankrupts could properly pay him money 
which they earned after pétition filed, or got from relatives or friends. 

While it must be conceded, as the District Judge did concède, that 
the whole transaction is complicated, perplexing, uncertain, and un- 
satisfactory, we think he rightly dismissed the bill, without costs, and 
theref ore the decree is affirmed, with costs of this court. 



O'BEIEN V. AMERICAN AGRIOULTIJRAL CHEMICAI^ CO. 

(Circuit Court of Appeals, Second Circuit January 11, 1016.) 

No. 73. 

Accord and Satisfaction (g=>!) — Compromise and Settlement <S=6 — Part 
Payment — Unliquidated Demands. 

An employé, notifieU on February l.?th that his discharge had beeu 
ordered, worked that day uud the next day, and on February 15th, beiug 
111, phoned to tlie employer to send blui, as was eustoiiiury, his salary 
for the flrst half of l'ebruary. The employer sont him a recelpt for .$151.67 
as salary and exppnses from February Ist to 15th, and for .SISS.-SS as 
"oue month's additional salary," with a request that he sign it, aud also 
sent him a check for the aggregate of those amounts, less an amount 
previously advaneed for exjienses. The em])loyé had the eheck certifled, 
understanding that the employer was offeriug to pay him one month's 
salary in settlement of ail controversy o^•er liis discharge ; but he clalmed 
that the amount due was liquidated, and that the acceptance of a less 
sum was not an accord and satisfaction. Held that, while the salary 
from February Ist to 15th was liquidated, the smn which the employer 
should pay the emijloyê as damages for the discharge was not liquidated, 
but consisted of the agreed salary and per diems for the term of the 
employment, less such sum as the employé would receive or might hâve 
received from other employment, and as tlie employê's act in having the 
check certifled was équivalent to an acceptance, there was an accord and 
satisfaction. 

[Ed. Note. — For other cases, see Accord and Satisfaction, Cent. Dig. §§ 
88-91 ; Dec. Dig. <S=59 ; Compromise and Settlement, Cent. Dig. §§ 35-50 ; 
Dec. Dig. <©=36.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by William H. O'Brien against the American Agricultural 
Chemical Company. Judgment for défendant, and plaintiff brings 
error. Affirmed. 

©=»For other cases see same topio & KEY-NUMBBR In ail Key-Numberea Digests & Indexe» 
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This cause cornes hère upon appeal from a judgment of the District 
Court, Southern District of New York, in f avor of défendant in error, 
which was défendant below. The action was brought to recover upon 
a contract for services of plaintiff as a traveling auditor. The orig- 
inal contract was for a year begnining February 1, 1906, for a fixed 
salary payable semimonthly and an additional per diem for expenses. 
The contract was renewed, year by year, and on February 15, 1913, 
plaintiff was discharged. Plaintiff contended that his discharge was 
wrongful ; défendant, that it was for cause. Défendant f urther con- 
tended that on plaintiff's discharge défendant delivered to him, and 
he accepted from it, $335 in full satisfaction and discharge of its 
liability to him. At the close of plaintiff's case the court dismissed 
the complaint. 

Robert D. Ireland, of New York City (A. J. Ernest, of New York 
City, of counsel), for plaintiff in error. 

Gifford, Hobbs & Beard, of New York City (J. D. Fearhake, of New 
York City, of counsel), for défendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. Judge Mack disposed of the cause by 
dismissal, because he was satisfied from the proof, as it stood when 
plaintiff rested, that an accord and satisfaction was established. That 
is the only question which need be considered. On February 13, 
1913, plaintiff was notified that his discharge had been ordered. He 
continued his work the balance of that day and also the next day. On 
February ISth, being ill and confined to the house, he phoned to the 
défendant to send him, as was customary, his salary for the first half 
of February. In response there was sent to him a receipt, with the 
request that he sign it, which stated the amount due for his salary 
and expenses from February Ist to 15th at $151.67, and also as "one 
month's additional salary $183.33." Both thèse items were accurately 
stated. There was inclosed with the receipt an acquittance for $50, 
which allowed him to keep a sum of $50, which he had theretofore 
received as cash advanced on account of expenses. There was also 
inclosed a check for $285, being the balance of $335 remaining after 
crediting the $50. This check he had certifîed, which was équivalent 
to accepting it. Undoubtedly he understood that défendant was offer- 
ing to pay him one month's full pay, in addition to what was then due 
him, in settlement of ail controversy over his discharge. He testified 
that he understood that the défendant had in mind that this was to be 
a final payment, or as he elsewhere expressed it that they "were will- 
ing to give [him] one hundred and eighty odd dollars as a sop to 
be satisfied witli and get out." 

The contention hère made is that the amount due him for an un- 
warranted discharge — ^and for the purposes of this appeal it may be 
assumed that the discharge was unwarranted— was a liquidated amount, 
to wit, a year' s salary, with $4 per diem for expenses. It is argued 
that, in cases where Ûiere is no dispute as to the amount due, the ac- 
ceptance of a less sum will not in itself establish an accord and sat- 
isfaction. The authorities cited are not applicable. The salary from 
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February Ist to 15th vvas, of course, a liquidated amount; but the sum 
which défendant should pay plaintiff as damages for an improper 
discharge was by no means liquidated. The damages would be one 
year's saîary and per diems, less such sum as plaintifï might hâve re- 
ceived froiri other employnient obtained during the year, or, assuming 
the cause came to trial promptly aftcr dismissal, less such compensa- 
tion as from the évidence, the jury might be satistied that plaintifï 
woukl receive by propcr effort in sceking other employment. 
The judgment is affirmed. 



KAPLAN V. L'XITED STATES. 
(Circuit Court of Appeals, Second Circuit. January 11, 1916.) 

No. 69. 

1. PosT Office ®=3.3-5 — ï''eaudulekt Use of Mails — IssueiS. 

On a trial for usiug the mails in aid of a sclieme to defraud, involvlng 
the seudinf; to parties from wliom défendant desire<l crédit of false state- 
ments of his tinantia! condition, tiie controUing considération was the 
trutli or falsity of sucli statenients, and if they were knowingly false tlie 
sendiug thereof could not be reconciled with Iionesty. 

[V.d. Note. — For other cases, see Post Odice, Cent. Dig. § 55; Dec. Dlg. 
©=.35.] 

2. Post Office <S=:349 — Fracdulent Urk of Mails — Sufficiesoy of Evidence. 

On a trial for usiici; the mails in airt of a scheme to defraud, involving 
the sending of false fluauelal statenients to parties from vvliom défendant 
desired crédit, where, thougli défendant attempted to fasten the bhune for 
the false statenients upon his bookkeeper, he stated in his request for 
crédit that the tigures therein were correct to his Knowledge and had lieen 
investigated, the jury were justitiecl in declining to hold the bookkeeper 
soli'ly rcspousible. 

[Ed. A'ote. — For other cases, see Post Office, Cent. Dig. §§ 84-86; Dec. 
Dig. <g=>40.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

David Kaplan was convicted of an otïense, and he brings error. 
Affirmed. 

Writ of error to review a judgment entered tipon the verdict of a 
jury finding the défendant guilty, upon the third count of the indict- 
ment, of having deviscd a scheme to defraud by sending through the 
mails a false statement of his assets and iiabilities, for the purpose 
of obtaining crédit. Section 21. ï, Criminal Code (Act Alarch 4, 1909, 
c. 321, 35 Stat. 1130 [Comp. St. 1913, § 10385 J). 

The particuiar offense chargée! in the third count is the mailing to 
Bachman, Emmerich & Ce, 222 Fourth Avenue, New York City, of 
a statem^ent of his assets and Iiabilities in which he places his assets 
at $20,965.91, his Iiabilities at $3,846.80 and the "net surplus in busi- 
ness" at $17,119.11. 

<g=3Por other cases see same topic & KBY-NUMUBR in ail Key-Numbered Digests & Inde.xe.5 
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O'Gorman, Battle & Vandiver, of New York City (George Gordon 
Battle and John M. Quinn, both of New York City, of counsel), for 
plaintiff in error. 

H. Snowden Marshall, U. S. Atty., of New York City (Harold A. 
Content and Ben A. Mattiiews, Asst. U. S. Attys., both of New York 
City, of counsel), for the United States. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE,^ Circuit Tudge. The two questions involved in this review 
are questions of fact— First, were the statements of the défendants 
financial condition false? Second, were they sent throtigh the mails 
to persons and firms frora whom the défendant was seekiug to obtain 
crédit? The évidence as to the use of the mails was so clear and con- 
vincing that the court might well hâve assumcd that the mailing was 
unquestioned, but instead of doing so, he took the safer course and 
submitted to the jury the question whether the défendant instructed 
the bookkeeper to mail the letters or vidiether he knew that the mail 
was being used in the distribution of the statements to defendant's 
creditors. The jury found that the mails were used with defendant's 
knowledge. 

[1,2] The crucial question, however, is whether or not the défend- 
ant devised a scheme to defraud by using false statements of his 
financial condition to induce the sale to him on crédit of a large quan- 
tity of goods which, had the truth been known, would not hâve been 
sold. Hère, the controlling considération is the truth or falsity of the 
statements. If false and known by the défendant to be false, it is 
impossible to reconcile his conduct with honesty. The questions were 
submitted to the jury by Judge Pope in a charge which stated the 
issue with absolute clearness and impartiality, no exception being talten 
by either side to the charge. The jury bas found the issues of fact 
against the défendant and we see no reason for disturbing their ver- 
dict. The attempt of the défendant to escape liability for the false 
and misleading statements and to fasten the blâme upon the book- 
keeper, who had no motive for falsifying the records, did not impress 
the jury favorably. In view of the statement of the défendant in 
his request for crédit that "the above figures are correct to my knowl- 
edge; ail the figures hâve been compared and investigated before the 
submission of this statement to you," it is not surprising that the jury 
declined to hold the bookkeeper solely responsible for the false state- 
ments. It was defendant's duty when he certified to the truth of thèse 
statements to make the necessary investigation to enable him to do 
so honestly. The jury evidently were not infiuenced by any bias 
against the défendant as is evidenced by their verdict of not guilty on 
the first, second and fourth counts. 

We are unable to find any réversible error in the record and think 
the judgment of conviction should be affirmed. 
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LTJTEX V. BEARCE et al. 

(Circuit Court of Appeals, First Circuit. Deceinber 10, 1915.) 

Ko. 1134. 

Action (S==>218 — Prematuke: Commencement. 

Tlie tlme for payiueut of a royalty for use of a patentcd construction in 
tlie building of a bridge held to hâve beeii extended until completion of 
the bridge reudering an action for noiipayment brouglit before that time 
prématuré. 

[Ed. Note.— For otlier cases, see Patents, Cent. Dig. §§ S30-838; Dec. 
Dig. <S=3218.] 

Appeal from the District Conrt of the United States for the Dis- 
trict of Maine; Clarence Haie, Judge. 

Suit in equity by Daniel B. Luten against George B. Bearce and an- 
other. Decree for défendants, and complainant appeals. Affirmed. 

For opinion below, see 219 Fed. 237, 

Frank H. Drury, of Chicago, 111., for appellant. 
Frank A. Morey, of Lewiston, Me. (McGillicuddy & Morey, of 
Lewiston, Me., on the brief), for appellees. 

Before PUTNAM, DODGE, and BINGFIAM, Circuit Judges. 

PUTNAM, Circuit Judge. This case was appealed from the Dis- 
trict Court for the District of Maine. The proceeding was a bill in 
equity alleging the inf ringement of certain patents owned by the com- 
plainant and being used in the construction of a highway bridge be- 
tvveen the towns of Foxcroft and Dover, in the state of Maine. The 
respondents below, namely, Bearce and Clifïord, were the contractors 
for the construction of the bridge, and their dealings were with the 
complainant, Duten, who is also président of the National Bridge Com- 
pany, which owns the patents in question. The défense in substance 
was that the respondents, Bearce and Clifïord, were the contractors 
who were constructing the bridge, and that they made a contract with 
the towns for the entire bridge, including the right to make use of 
the patents referrcd to in sucli construction, so that, if anything was 
due on account of the use of the patents, it was in the way of a license 
fee or royalty therefor. This cannot be sued for by a bill in equity 
alleging infringement. The substance of the conclusion of the learned 
judge of the District Court is found at pages 203 and 204 of the rec- 
ord as f ollows : 

"In the case at bar there is no déniai of the validity of eomplainant's 
patents, nor of his rlglit to the monopoly which they glve him. The conduct 
of the parties, as shown by the évidence, discloses the intention of ail con- 
cerned in the transaction that the patents should be used by the défendants 
until the bridge was fuily constructed. The time of final payment of the 
amount due by the défendants had clearly been extended until the bridge had 
been fully constructed, and the terms of the contract had been carrled out. 
The complainant had clearly acquiesced in the acts of the Bridge Company 
in extending the time of ttnal payment. There is no more reason for allowing 
him to ignore the terms of the contract, and the rights acquired under It, than 

©=5For other cases see same topic & KEY-NUMBEK in ail Key-Numbered Digests & Indexes 
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there is for allowing the Bridge Company itself to ignore those conditions. 
Tlie évidence in the case shows that the complainant has. waived his riglits 
to invoke the provision of the contract negativing the acquirement ol a 
llcense hy any act of the Company or its agents uutil the full amount had been 
jiaid to the Bridge Company. It is évident that ail the parties iinderstood 
that the défendants sliould hâve the use of the patents until the bridge should 
be built. After a careful considération of ail the testimony, I finû that, at 
the tinie this bill was brought, the complainant had no right to treat the de- 
fendants as infriiigers of the patents in suit." 

This concluding sentence covers this entire case. The bill is an 
ordinary bill alleging infringement without authority, while the case 
shows that whatever was done in the construction of the bridge was 
by authority, with the réservation that payment should be made by a 
percentage of the cost of the work when the work was completed. 
The work bas been going on and is practically completed, but the 
bridge has not yet been accepted, so that the compensation for the use 
of the patent rights is not yet payable, apparently. At any rate, as 
the bill is framed, without joining the two towns, which are entitled 
to the direct benefit of the bridge when completed, if the bill is sus- 
tained, the towns remain practically subject to injunction without be- 
ing united so that their rights can be heard and determined. Especial- 
ly for this reason, as well as for gênerai reasons which are so apparent 
that they need not be stated at length, this litigation has developed en- 
tirely aside from the pleadings, and the learned judge was therefore 
right in the final expressions which we bave cited from his opinion, 
and we need not go any further with the case, but leave it to the field 
of a suit at common law between the owners of the patents and the 
constructors, which is where it seems to belong. 

The judgment of the District Court is affirmed, and the appellees 
recover their costs of appeal. 



MTTRDOCK v. POLLOCK, Distiict Judge. 

(Circuit Court of Appeals, Eighth Circuit. December 3, 1915.) 

No. 1G7. 

Habeas Corpus <S=»S2 — Heaeing on Pétition — Production of PrasoNEii, 

A practlce of the District Court for a district In which a fédéral i)eni- 
tcntiary is located, and in which ap])lications for writs of habeas corpus 
are very numerous, to make a prellmiuary détermination as to the pro- 
priety of issuing the writ without the Personal appearance of the prisoner 
upon such preliminary détermination, does not violate the statute govern- 
iug writs of habeas corpus. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 74 ; Dec. 
Dlg. ®=>S2.] 

Original pétition by Théodore Murdock for a writ of mandamus, 
directed to John C. Pollock, Judge of the District Court of the United 
States for the District of Kansas. On hearing upon rule to show cause 
why a writ of mandamus should not issue as prayed. Rule discharged, 
and pétition dismissed. 

©=>For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & lude.^es 
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Fred Robertson, U. S. Atty., and h. S. Harvey, Asst. U. S. Atty., 
both of Kansas City, Kan., for the United States. 

Before ADAMS, Circuit Judge, and DYER and VAN VALKEN- 
BURGH, District Judges. 

PER CURIAM. Petitioner, a prisoner in the United States peniten- 
tiary at Leavenwortli, Kan., under a sentence pronoimced in the Dis- 
trict Court of the United States for the Xorthern District of Illinois, 
filed in the District Court of the United States for the District of Kan- 
sas an application for a writ of habeas corpus. He complains that the 
respondent, as judge of that court, bas refused and neglected to take 
cognizance of tbis application, and accordingly prays that a writ of 
mandamus issue out of tbis court for bis relief. 

It appears from the pétition filed berein, as well as from the re- 
turn of the respondent, that tbe main insistence of the petitioner is 
that he is entitled to appear in the District Court in person for the 
purpose of prosecuting his application for the writ. It is urged, upon 
behalf of respondent, that where an application is filed praying that 
a writ of babeas corpus be granted, tbe court or judge to wdiom such 
application is niade may do eitber one of tbree tbings : (1) If it ap- 
pears from the pétition that there is not sufficient cause for the issu- 
ance of the writ, and that the prisoner, if produced, would be re- 
manded, tbe pétition may be dismissed. (2) An order may issue upon 
the warden or other respondent to show cause why tbe writ prayed 
sbould not be granted. (3) Tbe writ may be awarded fortbwith, which 
course would command tbe respondent to produce tbe petitioner in 
court. 

It is tbe practice in the district of Kansas to make a preliminary dé- 
termination as to the propriety of issuing tbe writ as above indicated, 
and at such preliminary détermination the prisoner does not appear in 
person. Tbis practice is conceived to be of greater convenience in the 
administration of justice than if the prisoners were présent, under 
tbe writ, in tbe custody of the warden, particularly in that district in 
which a fédéral penitentiary is located, and wbere applications for 
writs of babeas corpus are very numerous. It is supported and ap- 
proved by abundant authority. Ex parte Yarbrougb, 110 U. S. 651, 
4 Sup. Ct. 152, 28 h. Ed. 274; Ex parte Royall, U? U. S. 241-254, 
6 Sup. Ct. 734, 29 L. Ed. 868; In re Lewis (C. C.) 114 Fed. 963; 
Erickson v. Hodges, 179 Fed. 177, 102 C. C. A. 443 ; In re Jordan 
(D. C.) 49 Fed. 238-244; Ex parte Farley (C. C.) 40 Fed. 67. _ This 
procédure is adjudged to satisfy tbe mandate of the law relating to 
thèse writs, and if the petitioner feels aggrieved at tbe action of the 
court in denying his application, appeal will lie. His rights are thus 
fuUy safeguarded. 

Neitber in the pleadings nor elsewbere in tbe case before us do we 
discover anytbing which indicates any indisposition on the part of 
respondent to proceed in accordance with law to a détermination of 
petitioner's rights. On the contrary, if tbere bas been delay, it bas 
been due, almost entirely, to petitioner's insistence upon his alleged 
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right to be produced in court at the preliminary stage of the inquiry. 
His contention cannot be sustained. 

"The injunction to hear tlie case sumœarily, and tliereupon 'to dispose of the 
party as law and justice roquire' does not dcprive the court of discrétion as 
to the time and mode in which it shall exert the powevs conferi'ed npon it." 
Ex parte Royall, 117 U. S. 241-251, 6 Siip- Ct. Tlil, 7-ÎO (29 L. Kd. SGS). 

Finding no nicrit in the pétition, it is ordered tliat its jîrayer be 
denied, that the nile to show cause be dischargcd, and the pétition dis- 
missed. 



VELLORE S. S. CO., Limited, v. STElîNOIlAFE. 

(Circuit Court of Appeals, Second Circuit. Deceiuber 14, 1915.) 

No. 63. 

Wab ®=5lO — Effect on Liabilities — Action bt Bbokeb fok Commission — ■ 
Défenses. 

Under a time charter of a Britisli steaniship, containinc; a clause pro- 
vidSng for a commission to be paid by the owner ou sigiiing of the cliar- 
ter to the brolver procuring the same, upon the gross amouut of the 
charter, the right of the broker to the commission is not affectcd by the 
fact that the cliarter was suhse(iueutly annulled by reasoii of the Buro- 
pean war. 

[Ed. Note.— For other cases, see War, Cent. Dig. §§ 26-36; Dec. Dig. 
<S=>10.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by Adclheid Steengrafe, as executrix of Claus Steen- 
grafe, deceased, against the Vellore Steamship Company, Limited. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

This cause comes hère on a writ of error to review a judgment en- 
tered on the 5th day of May, 1915, sustaining the demurrer of the 
plaintiff to the défendantes answer and directing that she recover of 
the défendant, Vellore Steamship Company, Limited, the sum of $6,- 
036.66, being the amount demanded with interest and costs. 

Convers & Kirlin, of New York City (John M. Woolsey and Cletus 
Keating, both of New York City, of counsel), for plaintilt in error. 

Burlingham, Montgomery & Beecher, of New York City (Norman 
B. Beecher and E. Curtis Rouse, both of New York City, of coun- 
sel), for défendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. This is an action to recover a balance of 
commissions in the sum of $5,432 for services rendered by the plain- 
tiff's deceased husband in procuring a charter of the British steam- 
ship Vellore to Barber & Co. of New York. The complaint allèges : 
That the plaintiiï's testator, Claus Steengrafe, procured for the Vellore 
Steamship Company, a time charter of the defendant's ship Vellore 
for a period of four years and three months. That the défendant 

©ssFor other cases see same topie & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 



MAGEE V. FOX 395 

agreed to pay for said service the sura of $7,022.70, of which sum a 
part only has been paid, leaving a balance of $5,432.39. 

The answer sets up as a défense that on August 4, 1914, war was 
declared between Great Britain and Germany which nullified the char- 
ter and thercfore released the défendant from paying the balance of 
commissions as aforesaid. This answer was demurred to by the plain- 
tiff and the demurrer was sustained by the District Court. 

We think this décision was correct. Clause numbered 25 of the 
charter is as f ollows : 

"A comiiiissiou of one-thlrd of five per cent, upon tlie gross amount of this 
eliartei-, payable by the steamsliip uud owners, due to Theodor Euger & Co. 
upou the sigidiig hereof, steamship lost or net lost, and also upon any con- 
tinuation or extension of this charter, by whom or their agents' vessel, to be 
reported at port of dellvery." 

It must be remembered that Claus Steengrafe, the plaintiff's testa- 
tor, was doing business under the name of Theodor Ruger & Co. The 
charter party provides that the broker 's commission is to be com- 
puted upon the gross amount of the charter due upon signing. What 
occurred after the signing did not affect the broker's right to be paid 
for what he expressly agreed to do, viz., procure a charter. This he 
did and, liaving done what he agreed to do, it cannot be held that he 
is without redress because, through no fault of his, the charter was 
not carried out. A broker, whether he deals in ships or real estate, 
when he procures the lease or charter for his employer, is entitled to 
be paid even if the house burns during the lease or the ship sinks or 
is put eut of business by war during the time of the charter party. 
He has perfornied his part of the contract and is entitled to his pay. 
An alleged custom which directly nullifies the terms of the agreement 
cannot be pleaded as a défense. The commission of one-third of 5 
per cent, is to be computed upon the "gross amount" of the charter 
which means the entire amount and not a part thereof . The agent had 
done ail that he agreed to do and in fact, ail that he could do, and 
we think he should not lose the stipulated compensation for his corn- 
pleted work because of an untoward future event for which he was 
not responsible and over which he exercised no control. 

The judgment is affirmed with costs. 



MAGEE V. FOX. 

(Circuit Court of Appeals, Second Circuit. January 11, 1916.) 

No. 99. 

Bankeuptcy ©=1(54 — "Prefehejjce" — Transfers Cosstituted. 

Bankr. Act July 1, 1898, c. 541, § 60b, 30 Stat. 562 (Conip. St. 1913, § 
9644), provides that a transfer of any property by an insolvent witlîin 
four months before the filing of a pétition in banlsruptcy if the transfer 
opérâtes aa a préférence, and the person recelving it shall hâve reason- 
able cause to believe that its enforcement would effect a préférence, it 
shall be voidable. Section 64b (Comp. St. 1913, § 9648) spécifies the debts 
to hâve priority, and in subdivision 3 spécifias the cost of administration, 

(g=>For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Including a renponable attorney's fee for professional services rendered 
the bankrijpt wlille performing the duties therein prescribed. Shortly 
before baukruptcy a bankrupt paid a pre-exlstins debt for légal services 
fully rendered ; it being then insolveiit, and the party recelviug vbe 
payment bavlng notice of the insolvency. Mcld that thls paymeut was 
preferential. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 267; Doc. 
Dig. <S=>164. 

For other définitions, see Words and Phrases, First and Second Séries, 
Préférence.] 

In Error to the District Court of the United States for the Southern 
District of New Yorlî. 

Action by Lyttleton Fox, as trustée in banlîruptcy of tlie John F. 
Stevens Construction Company, against Joseph T. Magee. From a 
judgment in favor of plaintiff for $356.74 entered upon the décision 
of the court, a jury trial having been waivcd, défendant brings error. 
Affirmed. 

William R. Page, of New York City, for plaintiff in error. 
Isham Henderson, of New York City, for défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. Tliis action was brought by Fox, as trustée 
in bankruptey of the Stevens Construction Coinpany, to recover an 
alleged preferential payment of $300 made August 9, 1913, two days 
prior to the filing of a voluntary pétition in bankruptey and the ad- 
judication thereon which took place on Atigust 11, 1913. 

Norwood & Marden, attorneys, had been retained to prépare the 
papers and conduct the bankruptey proceedings and for thèse services, 
présent and :future, they were paid the sum of $1,000, under section 
64b3 of the act. Subsecjuently the référée reduced this amount to 
$700. On the same day that the $1,000 was advanced to the attorneys 
in bankruptey the défendant was paid the said sum of $300 "for légal 
services rendered." In other words, the Stevens Company owed 
Magee $300 on August 9th. On that day, when the company was 
clearly insolvent, it paid him in full, he having notice of the insolvency. 
Turning to section 60 of the act subdivision "b," we find that it di- 
rectly applies to the présent situation. The payment in question was 
of a pre-existing debt for services fully rendered. The fact that it was 
for légal services in no way changes the situation. The only légal serv- 
ices which may be paid or secured are those directly connected with 
the bankruptey proceeding. It was not intended that an honest in- 
solvent should lose the benefit of the act because he had no cash in 
hand with which t"b pay a lawyer to prépare tlie pétition and schedules. 
But we think it is equally clear that for past services the claim of a 
lawyer stands in no better position than that of a physician or merchant. 
We are çlearly of the opinion that the services rendered by Magee 
were not those provided for in section 64b3 of the act as "one rea- 
sonable attorney's fee for professional services actually rendered 
* * * to the bankrupt." The District Judge finds that : 

"It very plainiy appears that the payment made to the défendant was for 
claimed services rendered prior to tlie proceedings in bankruptey." 
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Thèse conclusions are we think sustained by the following author- 
ities: In re Wood & Henderson, 210 U. S. 246, 28 Sup. Ct. 621, 52 
L. Ed. 1046; In re Stolp (D. C.) 199 Fed. 488; In re Kross (D. C.) 
96 Fed. 816; In re Curtiss, 100 Fed. 784, 41 C. C. A. 59; Tripp v. 
Mitschrich, 211 Fed. 424, 128 C. C. A. 96. 

The judgment is affirmed. 



UNITED STATES FIDELITT & GTJARANTY CO. r. UNITED STATES.* 

(Circuit Court of Appeals, Elghth Circuit. January 18, 1916.) 

No. 4391. 

PosT Office iS=»10 — Embez2Xbment of Mail Matteb — Liabilitt of Stjreties. 

Though, under the régulations of the Post Office Department, the gov- 
ernmeiit is ouly responslble, in case of the loss of a reglstered package, 
for an amount not exceedlng $50, It can recover from the sureties on the 
bond of a postal employé, who embezzles a reglstered package containlng 
a sum of money In excess of $50, the full amount lost. If not in excess of 
the penalty of the bond. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. § 17; Dec. Dig. 
«©=>10.] 

In Error to the District Court of the United States for the Eastem 
District of Missouri ; David P. Dyer, Judge. 

Action by the United States against the United States FideUty & 
Guaranty Company. Judgment for the United States, and défendant 
brings error, Affirmed. 

John M. Wood, of St. Louis, Mo., for plaintifï in error. 
Arthur h. OHver, of St. Louis, Mo., for the United States. 

Before ADAM S and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

PER CURIAM. The only issue involved in this case is whether, in 
view of the fact that under the régulations of the Post Office Depart- 
ment the government is only responsible in case of a loss of a regis- 
tered package for an amount not exceeding $50, it can recover from 
the sureties on the bond of its employé, who embezzled a registered 
package containlng a sum of money in excess of $50, the full amount 
lost, provided it is not in excess of the penalty of the bond. 

This identical question was before us in National Surety Company 
V. United States, 129 Fed. 70, 63 C. C. A. 512. It was there held 
that there could be such a recovery. This case is ruled by that dé- 
cision, and it is unnecessary to add anything to it 

The judgment of the court below is affirmed. 

®=3For other cases see same tople t KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
•Rehearlng denied February 28, 1916. 



398 229 FEDERAL EEPOEÏEIl 



VBNTILATED CUSHION & SPEING CO. t. D'ARCT. 

(Circuit Court of Appeals, Sixth Circuit, December T, 1915.) 

No. 2627. 

Patents ®=332<S — ^Vat,idity and Infrtngement — Spkino Cttsttion. 

Tlie Stotts patent, No. 840,522, for a spring cushion for automobiles, 
cars, etc., Is strictly limited by the prier art, whicli shows, iii patents 
for beds and cushions, ail of its éléments, altbougli uot in preeisely the 
same combination, and by the proceedlngs In tlie Patent OUice, to the 
spécifie structure described, or its fuU équivalent. As so limited, helé 
not infringed. 

Appeal from the District Court of the United States for the Western 
District of Michigan ; Clarence W. Sessions, Jtidge. 

Suit in equity by the Ventilated Cushion & Spring Company against 
Frank P. D'Arcy. Decree for défendant, and complainant appeals. 
Affirmed. 

L. V. Moulton, of Grand Rapids, Mich., W. R. Rummler, of Chi- 
cago, m, and Cyrus W. Rice, of Grand Rapids, Mich., for appellant. 
F. L. Chappell, of Kalamazoo, Mich., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This is an appeal from the decree 
in an infringement suit in which the bill was dismissed. The patent 
in suit, No. 840,522, was issued to E. O. Stotts January 8, 1907, and 
through mesne assignments the appellant ultimately (August 8, 1907), 
succeeded to the title. The suit was commenced June 25, 1908, and 
the patent and ail rights under it were acquired by the Jackson Spring 
Cushion Company April 16, 1913, when an order was entered author- 
izing the Jackson Company to prosecute the suit for its use in the 
name of the plaintiff. The pleadings are in form substantially the 
same as they usually are in patent cases, where issues of infringement 
and lack of invention through anticipation are joined. 

The patent relates to spring structures. The main object of the 
patentée was to produce a structure which would be adapted particu- 
larly for cushions in seats of automobiles and other cars or carriages 
where the springs might be subjected to sudden and violent jarring. The 
exterior form of the structure comprises three sides of a quadrangle, 
a curved rear side, and the dimensions of an ordinary automobile 
cushion. The interior structure consists of two sets of spiral springs, 
one set being nearly twice the height of the other, and ail are disposed 
in rows. According to the drawings and the exhibits in évidence, 
the long springs are each in the form of an hour-glass, and are dis- 
posed in four rows, runnîng from front to rear, and parallel with the 
two straight sides of the structure; the upper and lower coils of the 
outside rows are each fastened to the adjacent parts of two border- 
frame wires which surround the structure, one being maintained in 
the plane of the top surface and the other in that of the bottom sur- 
face of the structure ; the inner portions of such outside rows of coils 
are each fastened at the bottom to straight wires, called braces, dis- 
posed lengthwise along such rows, and extending from the front to a 

<®=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbcred Digests & Indexes 
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point near the curved rear side of the border-frame wire, which is 
maintained, as stated, at the bottom of the structure ; and the outer por- 
tions of each of the lower coils of the two interior rows are fastened 
to straight wires (braces), which are disposed between such rows simi- 
larly to the other braces just mentioned. The short springs, which are 
each f rusto-conical in shape, are disposed in three rows, occupying the 
spaces between the lower coils, and also portions of the spaces em- 
braced within such coils, of the adjacent long springs. The short 
springs are ail fastened at their lower and upper coils, the former to 
the lower coils of the adjacent long springs, and the latter to Connect- 
ing wires disposed upon the upper coils. 

We hâve thus attempted to describe a model (an exhibit) of plain- 
tiff's spring structure, called "Rough Rider," which, it will be seen, 
differs somewhat from the structure illustrated by the drawings ac- 
companying the spécification ; still thèse drawings will serve to illus- 
trate both of such structures. The drawings foUow : 



Fig.i. 




Fi^,2 
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FigA. Flff.â. 




Fiff.3. 




It is stated in tlie spécification that Fig. 1 "is a top plan of a ctisliion 
spring constructed according to this invention." Fig. 2 is an end élé- 
vation, Fig. 3 a plan showing the structure of the bottom, and Figs. 
4 and 5 forms of attaching-clip designed to connect the adjacent wires. 
The numerals indicate : 1, the long springs ; 3, the short springs ; 3, 
a métal wrapping to fasten the bases of adjacent springs; -^, the lower 
border-f rame wire ; 5, wire-clip to fasten the base of each of the outer 
springs to the border-f rame wire ; 6, cross-wires, called a plurality of 
braces, which, with the wire-clip (T) to fasten such braces to the 
springs as shown in Fig. 3, are said to form a rigid base for the cush- 
ion ; (S', the upper border-f rame wire ; 9, short helical springs Connect- 
ing the top coils of the inner long springs as shown in Fig. 1 ; 10, a 
wire frame disposed along and fastened by clips (11) to the top coils of 
the short springs as shown in Figs. 1 and 2. 

The spécification in substance states that the long springs ordinarily 
support the weight upon the cushion, but in case of a jar thèse springs 
at times yield sufiiciently ta bring the weight of the passenger upon 
the short springs; some of the witnesses saying that the short springs 
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are to prevent what is called "grounding," and the conséquent discom- 
forts, when traveling over a rotigh road. It is to be observed that the 
rough rider, above described, appears to be the plaintiff's preferred 
spring device ; and that structure difters f rom the one shown in the 
drawings in thèse particulars : The braces are disposed perpendicu- 
larly to the front face instead of the sides ; the hehcal springs (9) and 
the rear long spring of each of the outside rows are omitted ; the omis- 
sion of the hehcal springs is claimed to be justified, in view of the 
claims in suit; but métal sheet bands are added to and used to stiiïen 
the bottom of the rough rider structure. 

Judge Sessions, who decided the case below, was of the opinion that 
in view of the prior art, and the history of the patent itself as it is 
shown by the file wrapper, the claims were entitled only to a narrow 
construction, and consequently that the patent was not infringed. Con- 
cededly the component parts of the patented structure are old, but it is 
insisted that the structure as a whole is new. We assume, without de- 
ciding, that the patent is valid, and so shall confine the inquiry to the 
scope of the invention. The combinations of the claims in suit ail 
concern a spring-cushion, and the éléments may be conveniently con- 
sidered according as they are there grouped and varied. The claims 
in issue are 1, 2, 6, 9, and 10. A fair understanding of ail may be 
gathered from the first, with an accompanying statement showing in 
■what respects the others difïer from it. Claim 1 reads : 

"In a sprliis-cushion, the comblnation of a plurality of spiral springs ar- 
rangée! in a plurality of row.f. a second set of spiral springs of less lieight 
tlian tliose of the first set, and loeated in the spaees between the springs of 
the first set, tlie bottom eonvolntions of the springs of the first set being in 
contact with and secured to the bottom convolutious of ad.1acent springs of the 
second set, and co-operatlng to form a wlre-network base." 

The second claim is the same, except that it adds : 

"A plurality of braces extending along said rows and fastened to said 
bottom convolutious to form a supporting-base for said springs." 

The sixtli claim substi tûtes two sets of "spiral furniture springs" 
for the springs mentioned in the first claim, and adds to the first claim ; 

"A System of wire braeing extending across said bottom convolutious secured 
thereto and co-operating therewith to form a stifC supporting-base of wire 
network." 

Tlje ninth claim difïers from the frrst only in the statement that the 
form of the second set of springs is "frusto-conical." The tenth claim 
substitutes a "top frame yieldingly supported thereby" for the "plurali- 
ty of rows" specified in the first claim; also, as respects the second set 
of springs, it states that each shall hâve "its bottom convolution extend- 
ing into the space bounded by the periphery of the bottom convolution 
of one of the springs of the first set," and, after providing for the 
"wire-network base" as in the first, adds : 

"Said springs and top being so disposed as to permit the top to be depress- 
ed a considérable distance without résistance by tlie second set and to cause 
fiuch résistance when said top is further depressed." 

Quite a number of observations are to be made upon thèse claims 
with respect to the prior art. In the first place, the idea of employing 
229 F.— 26 
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two sets of Spiral springs of différent heights for the purpose of add- 
ing to the normal résistance of the first set, also that of the second 
set when necessary, and of so adjusting such means of résistance ac- 
cording to the différent weights that might be imposed, was disclosed 
in patent No. 83,489, to Hacker, in 1868. True, Hacker's invention 
concerned a "new and improved spring bed-bottom." However, apart 
from the obvions analogy between spring-cushions and spring bed- 
bottoms having similar springs, it is strenuously urged hère that the 
excellence of plaintift"'s rough rider spring-cushion is shown through 
its adoption by the Pullman Company for alternate use as seats or 
beds in its sleeping cars ; and, besides, the sixth claim distinctly calls 
for "spiral furniture springs." Nothing more than Hacker's spécifica- 
tion is needed to give point to the présent relevancy of his invention: 

"The spiral springs, A, being shorter, are only brought into action when the 
longer springs are conix)ressed to a level with the shorter, and, by the fur- 
ther compression, the incumbent welght would rest on the cushions of the 
mlddle rail. The ob,1ect of this invention is to adapt the bed-bottom to per- 
.sons of varying weight, and to preveut sngging in the center, which is almost 
uuiformly the case witli spring-bottoms in use." 

Hacker, it is also true, mounted his springs upon wooden slats ; but 
this could not affect either the originality or the merit of his idea of 
associating long and short springs for purposes identical with those 
expressed in the patent in suit respecting the co-operating advantages 
of such springs ; nor is it invention simply to substitute a métal base 
for a wooden one. Sheffield Car Co. v. D'Arcy, 194 Fed. 686, 692, 
116 C. C. A. 322 (C. C. A. 6th Cir.). Still other inventions disclose as- 
sociation and use of spiral springs of différent heights and in varying 
methods. For example, patent Ko. 179,257, to Birk, in 1876, for an 
improvement in bed-bottoms. Fig. 1, as the patentée states in his 
specificaùon, shows "the springs at rest," when the top of the short 
spriog is not in contact with the bed-bottom ; but he says that Fig. 2 
shows "ail the springs in play to resist a greater weight." Patent No. 
324,335, to Murray, in 1885, relating to "spring-seats," employs in- 
verted conical springs, with a short spring disposed within each of the 
long springs, and, though this was the patentee's preferred method, he 
distinctly stated that the springs might be separately disposed. Pat- 
ents No. 371,825, to Crocker & Diehl, in 1887, also No. 379,763, to 
them, in 1888, No. 396,272, to Diehl, in 1889, and No. 550,980, to 
Kohnle & Keeler, in 1895, ail relate to associated long and short ve- 
hicle springs which were designed to adjust the spring résistance ac- 
cording to the loads imposed ; and patent No. 561,139, to J. G. Smith, 
in 1896, discloses a double-decker spring bed-bottom, with short springs 
disposed directly under the long springs. 

We may next turn attention to the supporting feature of the patented 
structure. In claims 1, 9, and 10, this is called a "wire-network base," 
while in claim 2 it is called a "supporting-base for said springs," and 
in the sixth claim "a stift' supporting-base of wire network." It is to 
be remembered that this support, regardless of the names applied to 
it in the claims, consists of the bottom spring convolutions, the lower 
border-frame, the braces, and the contrivances used to connect and 
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hold thèse parts in place. This opérâtes as an efficient métal base ; 
but métal bases, even wire bases, comprising bottom convolutions of 
spiral springs of uniform length disposed and held in rows, and, as a 
whole, fastened and sustained through métal, including wire, connec- 
tions, and braces, were old at the time the présent patent was issued. 
It can hardly be that the teachings of this feature of the old art in re- 
spect of springs of uniform length would not embrace also a union 
of springs of différent lengths, for, as we bave seen, the association of 
springs of différent lengths as well as those of uniform length was 
old, and, above ail, only the bottom convolutions are involved in the 
métal base now under considération. The f act, then, that métal bases 
of the old art embrace bottom convolutions of spiral springs of any 
sort, tends strongly to show, if it does not conclusively show, that the 
base now in issue belongs to the old art, and at last is but a substitu- 
tion of a métal base for a Vi'ooden base. That métal bases comprising 
bottom convolutions of spiral springs were old, as stated, may in part 
be seen, for instance, in patent No. 269,242, to J. G. Smith, in 1882, 
an improvement in bed-bottoms. It is quite plain, however, that the 
border-frames, which were to be maintained at the edges of and in the 
l^lanes of the bottom and top surfaces, were iron rods, not wire. This 
is to be said, too, of patent No. 331,523, to IMellon, in 1885, for an im- 
provement in spring beds ; the springs are of the double-conical type, 
and are so constructed as to form the bottom and top convolutions into 
rings, but novelty in the springs is disavowed ; and the plan of Con- 
necting spring to spring at their bottom convolutions, called end rings, 
and the springs to the bottom border-frame, appears not only in the 
drawings, but also in claims 2, 3, and 4. 

Patent No. 458,067, to Purefoy, in 1891, relating to spring bed-bot- 
toms, though declared to be adapted to "spring-seats and lounges," 
discloses a union of double-cone springs, disposed in rows, connected 
both longitudinally and transversely by braces fastened to the bottom 
and top convolutions of the springs ; and certain of the springs are still 
further connected by double wire border-frames, to which such of the 
top and bottom convolutions as adjoin thèse borders are fastened. To 
the same efïect are patents Nos. 486,184 and 593,781, to Purefoy, in 
1892 and 1897. Patent No. 530,248, to Stoll, in 1884, discloses a plan 
of Connecting the upper and lower convolutions of springs, which are 
disposed in rows and held in place by longitudinal and latéral wires 
that may be aptly called braces ; and each of the upper and lower 
spring convolutions embraced in the rows overlaps its adjoining con- 
volution, and so extends "into the space bounded by the periphery" 
of such convolution (see quoted portion of tenth claim in issue, supra). 
If we except this overlapping feature, the same thing may be said of 
the patent No. 654,756, to Hunt, in 1900, as we hâve said of the Stoll 
patent. It is probable, though not clear, that several of the devices last 
cited were designed to be used as upper surfaces, not as bases, of bed- 
bottoms ; but, whether this was so or not, the parts shown were evi- 
dently calculated, as well as intended, to sustain substantial weights. 

It is not necessary to continue a review of the prior art. It is not 
meant to say, however, that the organization of any of the structures. 
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to which référence has been made was the same as tliat of the patented 
device; but it is nieant to^ say that the maniiest similarity in compo- 
nent parts described, in mode of opération, and in results sought, both 
in the patents of the prior art and in the patent in suit, is strongly sug- 
gestive of the exercise of skill, rather tlian the faculty of invention, 
in the latter patent; certainly there was but slight room left for inven- 
tion. 

It results that the prior art alone imposes substantial limitations 
upon each of the claims in issue, and to thèse limitations must be 
added the effect of certain acts of the patentée in securing the allow- 
ance of claims. The original application contained 9 claims, and they 
were ail rejected except the eighth claim. This resulted in amend- 
ments of old claims and the présentation of new ones, and finally in 
the allowance of the 12 claims appearing in the letters patent. As to 
the claims in issue which were rejected, 1 and 9 were amended by 
adding the words "and co-operating to form a wire-network base"; 
substantially the same words were inserted in claim 6 by amendment ; 
2 escaped amendment upon its being pointed ont by applicant that it 
already had "the additional limitation of the braces fastened to the 
bottom convolutions" ; 10 was afterwards presented and allowed, but 
with the same words that were added to rejected claims 1 and 9. The 
true efïect of thèse facts will be more fuUy appreciated by considering 
them in connection with certain other portions of the same claims. 
Thèse claims each contain a provision which in substance requires "the 
bottom convolutions of the springs of the first set" to be "in contact 
with and secured to the bottom convolutions of the adjacent springs 
of the second set" ; claims 2 and 6 also require that the braces they 
specify shall extend along the rows of bottom convolutions and be 
fastened to them; further, the spécification states that the border- 
frame ^ "is fastened to the base of each of the outer springs by means 
of a wire-clip 5," and P'ig. 3 of the dravi^ings displays the resulting 
unitary character of the supporting base. The reasons for the intro- 
duction of such a supporting base as this will become apparent upon 
reading the grounds stated by the examiner, when rejecting ail but one 
of the original claims : 

"Claims * « » are rejected as not distlnguisliing by any iiatentable 
novelty from tlie followlii;; patents: * * * Hacker sliows applicaiit's ar- 
rangement of long aud short springs. Birk sliows the short sprinss with the 
large end down. Mellon exliiblts springs attached to adjacent springs. Pure- 
foy, Alvord, aud Neider show springs uuited at their base convolutions." 

We have already pointed out the features of the first four of the 
patents so ref erred to ; the Alvord patent is not in évidence ; but what 
the examiner said of the Neider patent is correct. It must therefore 
be concluded that the provisions so introduced concerning the support- 
ing-base were at the time regarded as limitations and restrictions which 
were necessary alike to distinguish the claims from the prior art and 
to obtain the patent, and that each claim in issue was ultimately allowed 
and accepted upon this understanding. 

Now, if there is anything new in the combinations relied on, as 
counsel insist, it must be found in the supporting-base. It is to be ob- 
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served that the language of the amendment, "co-operating to form a 
wire-network base," relates to the co-operating effect of the bottom 
convolutions of the springs, which enter into the formation of the base, 
not to the co-operating effect, found in the old art, of uniting long and 
short springs for the purpose of adjusting their combined résistance 
to varying weights imposed upon them. The patentée simply brought 
the bottom convolutions doser together, and so grouped more springs 
within a given space than had been done before, since ail the other 
features of the base, not to speak again of the forms of the springs 
themselves, were substantially the same as thèse disclosed in the old 
art; even the quality ascribed in the spécification to the supporting- 
base — that it is ''capable of yielding to a certain extent" — is not men- 
tioned in any of the cîaims in suit or of the patent, and, indeed, such a 
claim would apparently hâve been inconsistent with the degree of 
rigidity wrought through the amendments made to the rejected claims. 
If upon any theory of patentable novelty this base can be efifectively 
distinguished from the earlier métal bases, still it is most difïicult to 
perceive, and it is not shown, how either the spring structure as an 
entirety or its component parts hâve been substantially changed in 
function, in principle of opération, or in the resuit produced, except 
in matter of degree. Adrian Wire Fence Co. v. United Fence Co., 
223 Fed. 342, 345, 138 C. C. A. 604, and citations (C. C. A. 6th Cir.) ; 

U. S. Hame Co. Cases, 227 Fed. 876, C. C. A. , decided by this 

court November 12, 1915. This is not saying that the combinations 
relied on are in fact wholly lacking in patentable novelty; indeed, in- 
vention has been assumed, and, we may say, upon the theory that it 
is not necessary to pass upon that question, for, upon ail the considér- 
ations stated, we are constrained to hold that, in order rightfully to 
accord validity to> any of the claims in issue, they must be closely lim- 
ited to the full équivalents of the spécifie structure which they, in con- 
nection with the spécification and drawings, describe (Kokomo Fence 
Machine Co. v. Kitselman, 189 U. S. 8, 19, 23 Sup. Ct. 521, 47 L. Ed. 
689; Ross-Moyer Mfg. Co. v. Randall, 104 Fed. 355, 359, 43 C. C. A. 
578 [C. C. A. 6th Cir.] ; Rich v. Baldwin, Tuthill & Bolton, 133 Fed. 
920, 923, 66 C. C. A. 464 [C. C. A. 6th Cir.] ; Sander v. Rose, 121 Fed. 
835. 839, 840, 58 C. C. A. 171 [C. C. A. 8th Cir.] ; Cumming v. Baker 
& Hamilton, 144 Fed. 395, 397, 398, 75 C. C. A. 373 [C. C. A. 9th 
Cir.] ; McCarty v. Lehigh Valley Railroad Co., 160 U. S. 110, 119, 16 
Sup. Ct. 240, 40 L. Ed. 358); and under this interprétation the charge 
of infringement is not sustained. 

Défendant manufactures three structures which correspond more 
or less one with another, and in gênerai appearance with the plaintiiï's 
structures ; yet there are substantial différences between the two sets 
of structures. Neither plaintiff's supporting-base with its essential 
parts, nor the wire-frame (JO) disposed upon the top convolutions of 
the short springs, nor the short helical springs (9) used for Connecting 
the upper convolutions of the long springs, appear in any of the de- 
fendant's devices. Défendant uses a mesh of small wires (crossing 
one another at right angles and engaging the border-frame) as a bot- 
tom surface, and another as a top surface, for each of its structures. 
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Similar wire-mesh constructions appear in patent for spring-seats, No. 
324,335, to Murray, in 1885, and in patent for bed-springs, No. 819,671, 
to Pennepacker, in 1906 ; and it is not too niuch to say that meshwork 
of this character bas been of common knovvledge for many years. 
True, such mesh is "wire network," but not within the true intendment 
of that term as it was employed in the amendments to the claims of the 
patent in suit ; for the use of the term had référence there to a spécifie 
base which was supposed to be an advance over the prior art. The 
upper and lower convolutions of the outside rows of defendant's long 
springs (which are of the hour-glass form) are woven into the mesh- 
work, though such convolutions are not connected one with another; 
and the bottom convolutions of its short springs (which are of the 
hour-glass form and so unlike plaintifï's) are woven into the bottom 
mesh, but none of thèse convolutions is connected with the bottom 
convolution of any of the long springs, and thus defendant's short 
springs could, while plaintifï's could not, be removed without inter- 
fering with the rest of the construction. In one of defendant's de- 
vices, however, the bottom convolutions of some of the short springs 
slightly overlap like convolutions of some of the adjacent long springs, 
but this does not, nor do any of the other bottom convolutions, enter 
into or operate as part of the supporting-base ; for in defendant's struc- 
tures the mesh sustains the springs, while in plaintiff's the springs are 
made in essential part to sustain themselves. It might well be, it is 
true, that if plaintiff's patent could be treated as having made con- 
sidérable advance over the prior art in matter of invention, it would 
be entitled to a range of équivalents which would include defendant's 
structures ; but we need not repeat that the patent cannot be so treated. 
We think the case falls fairly within the rule laid down by this ceurt 
in Rich v. Baldwin, Tuthill & Bolton, supra, 133 Fed. 924, 66 C. C. A. 
464, and also by the Circuit Court of Appeals, Eighth Circuit, in 
Sander v. Rose, supra, 121 Fed. 840, 58 C. C. A. 171, since to find in- 
fringement hère would be to ignore the limitations of the prior art, 
and particularly the effect of the patentee's acquiescence in the restric- 
tions imposed upon his patent through rejection of his original, and 
subséquent allovvance of his amended, claims. Royer v. Coupe, 146 
U. S. 524, 532, 13 Sup. Ct. 166, 36 L. Ed. 1073 ; Computing Scale Co. 
V. Automatic Scale Co., 204 U. S. 609, 617, 27 Sup. Ct. 307, 51 L. Ed. 
645 : Campbell v. American Shipbuilding Co., 179 Fed. 498, 502, 103 
C. C. A. 122 (C. C. A. 6th Cir.) ; XXth Century Heating Co. v. Taplin, 
Rice-Clerkin Co., 181 Fed. 96, 100, 101, 104 C. C. A. 156 (C. C. A. 
6th Cir.). 

The decree is affirmed, with costs. 
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MERGENTHALBB MNOTYPE CO. T. INTERNATIONAL TYPESBTTINQ 

MACH. CO. et aL 

'Circuit Court of Appeals, Second Circuit. NoTember 9, 1916.) 

No. 14. 

1. Patents <g=>328 — Infeingement — Linotype Mechanism. 

The Bedell patent, No. 848,338, for means by whlch the operator, wlth- 
out leaving hls seat, can (Usconnect the ejector slide In linotype ma- 
chines, clalm 4, whlch spécifies as an élément means for dlsconnecting the 
slide from the Connecting bar, held not infringed by a machine In whlch 
such parts are not disconnected, but the slide is made in two sections, 
whlch can be separated from each other. 

2. Patents ®=3328 — Validitt — Linotype Mechanism. 

The Cooney and Totten patent, No. 759,501, clalm 11, for a magazine 
gâte for linotype machines, held vold, as too broad. 

3. Patents (©=328 — Infbingement — Linotype Mechanism. 

The Homans patent, No. 888,402, claim 14, for a magazine gâte or ma- 
trlx lock devlce for linotype machines, held not infringed. 

4. Patents ©=328 — Validity and Ikfringement — Linotype Mechanism. 

The Rogers patent. No. 619,441, for a vise jaw mechanism for linotype 
machines, clalms 1 and 2, if valid, are narrow, and are not infringed by 
the devlce of the Homans patent, No. 1,107,758, claim 4, held Invalid aa 
too broad. 

5. Patents <@=>328 — Infringement — Linotype Mechanism. 

The Morehouse patent. No. 826,503, for a vise jaw mechanism for lino- 
type machines, helê not infringed. 

6. Patents <S=>32S — ^Infeingement — Linotype Mechanism. 

The Rogers patent. No. 925,843, claims 1, 2, 3, and 4, for a mold dise 
support for linotype machines, held not infringed. 

7. Patents ig=3328 — Validity and Infbingement. 

The Kennedy patent, No. 797,436, claim 1, for a keyboard lock for lino- 
type machines, conceding its validity, if narrowly construed, held not 
infringed. 

8. Patents <g=>328 — Validity and Infringement — Linotype Mechanism. 

The Muelheisen patent. No. 718,781, claims 2 and 3, relating to maga- 
zine chaunels for linotype machines, if valid, must be narrowly construed, 
and, as so construed, held not infringed. 

9. Patents (g=>328 — Invention — Linotype Mechanism. 

The Bedell patent, No. 787,821, claims 1, 2, and 3, for a gear wheel for 
actuating the second keyboard roU la linotype machines from the first, 
held void for lack of invention. 

10. Patents iS=328 — Infeingement — Linotype Mechanism. 

The Dodge patent. No. 797,412, claim 9, for a magazine supporting 
frame in linotype machines, held not infringed. 

11. Patents <S=>328 — Infbingement — Linotype Mechanism. 

The Homans patent. No. 830,436, claim 7, for a magazine supporting 
frame for linotype machines, as limited by the prior art, held not in- 
fringed. 

12. Patents ®=>328 — Infbingement — Linotype Mechanism. 

The Dodge patent. No. 739, 996, claims 1, 2, and 3, for a mold support 
for linotype machines, held infringed. 

13. WoBDs AND Phrases — "Covee." 

The Word "cover" implies opening and closing, and to be a true cover 
the part must be movable. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Cover.] 

Ô=>For other cases see same topio & KBY-NUMBBR In ail Kejr-Numbered Dlgesta & Indexes 
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Appeal from the District Court of the United States for tlie South- 
ern District of New York. 

Suit in equity by the Mergenthaler Linotype Company against the 
International Typesetting Machine Company and another. From the 
decree, both parties appeal. Affirmed in part, and reversed in part. 

Thls cause cornes hère upon cross-appeals from a decree In a suit for In- 
fringement of patents. The bill declared upon 25 patents, but In the progress 
of the trial many of thèse hâve been abandoned, and in tlie présent appeal 
only 12 patents are Involved. 

The décision of the District Court was adverse to the plalntiff on the fol- 
lovplng patents: 

Bedell, No. 848,3-^8, March 26, 1907, for disconnection of éjecter sllde. 

Cooney and Totten, No. 759,501, May 10, 1904, for magazine gâte. 

Ilomans, No. 888,402, May 19, 1908, for magazine gâte. 

Rogers, No. 619,441, February 14, 1899, for vise jaw. 

Morehouse, No. 826,593, July 24, 1906, for vise jaw. 

Rogers, No. 92.5,843, June 22, 1909, for mold dise support 

Kennedy, No. 797,436, August 15, 1905, for lieyboard lock. 

Muehleisen, No. 718,781, Jaauary 20, 1903, for magazine channeL 

Bedell, No. 787,821, April 18, 1905, for keyboard roll gears. 

Dodge, No. 797,412, August 15, 1905, for magazine support. 

The décision of the District Court was adverse to défendants on the fol- 
lowing patents: 

Hoœans, No. 830,436, September 4, 1906, for magazine support. 

Dodge, No. 739,996, September 29, 1903, for mold support. 

PlaintifC appeals from the décision as to the first group ; défendant appeals 
from the décision as to the second group. 

The opinion of Judge Hough will be found in 229 Fed. 108. It discusses 
the patents and the art at considérable length, and, so far as practicai)le, this 
décision vdll avoid the répétition of any statements of the District Judge as 
to what the record discloses. As in most patent causes, the controversles in- 
volve questions of fact, and It Is assumed that any one who may wlsh to know 
what is hère decided wlli consult both opinions. 

Every patent hère involved deals with some détail of the complicated ma- 
chine known as the "Linotype." That remarkable and successful machine, 
which revolutlonized the prlnting art, was conceived by Mergenthaler and in 
Its great fundamentals protected by patents, which were correetly held to 
be pioneers in the art. National Typographie Co. v. New York Typographie 
Co. (C. C.) 46 Fed. 114. Thèse fundamental patents hâve now expired. Dur- 
ing their lifetime improvements in one or other of the détails of their struc- 
ture were devised, some trivial, some of more Importance. Although it was 
n»)t to be expected that the patents taken out to cover them would receive the 
broad construction which had been accorded to the earlier group, the pat- 
entées who took them endeavored, so far as possible, to incorporate in them 
statements as to "essence of the invention" and claims so phrased that con- 
tention might be made that their language was broad enough to cover com- 
blnatlous in some instances, quite différent from those particularly shown in 
the spécifications and drawings. 

Robert Fletcher Rogers, of New York City (Frederick P. Fish and 
Odin Roberts, both of Boston, Mass., of counsel), for complainant. 

Wetmore & Jenner, of New York City (Edrnund Wetmore and 
Robert D. Eggleston, both of New York City, of counsel), for défend- 
ants. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

IvACOMBE, Circuit Judge (after stating the facts as above). Judge 
Hough has discussed at some length the rules to be applied when a 
court is construing and undertaking to déterminé the true scope of sub- 
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sidiary or secondary patents of the sort referred to above. Plaintift 
vigorously attacks this part of the opinion. Although there may be a 
phrase hère or there in it vvhich we may not concur in, we are general- 
ly in accord with Judge Hough's views as to the interprétation of such 
patents, but think it wiser in tliis case to deal with particulars, rather 
than gênerais, disposing of each separate patent by itself. They may 
be taken up in the order in which they were discussed on the oral argu- 
ment. 

The Ejecter Slide Disconnection. 
Bedeli, 848,338. 

[1] The ejector blade is a flat rectanp-ular sheet of métal, which, be- 
ing thrust forward into the mold slot, forces out the slug. It is fasten- 
ed to the forward end of a movabie slide ; the rear end of the slide is 
fastened to a bar, which engages with a cam on a wheel at the rear of 
the machine. 

Originally the blade was fastened to the forward end of the slide by 
screws. When it was desired to change it for one of a différent size, 
the operator went to the rear of the machine and operated the cam 
wheel, which thrust the slide forward. He then returned to the front, 
got a screw driver, drew the screws, substituted the new blade for the 
old, and screwed it on. Randall (560,537) substituted, for the screws, 
pins on which the blade was placed and held in position, or set free, 
through the opération of a handle which could be rcached from the 
operator's position at the keyboard in front of the machine. This 
dispensed with the screw driver ; it was, however, still necessary for 
the operator to go to the rear of the machine and operate the wheel, 
in order to put parts in position to admit of removal. 

Bedeli altered the connection between the rear end of the slide and 
the Connecting rod, which ran thence to the cam wheel, so that it could 
be broken by the operator reaching in from his seat in front and pull- 
ing a handle. Snch connection being broken, the slide with blade at- 
tached can be slid forward and the blade changed. This dispensed 
with the loss of time involved in the operator's leaving his seat to go to 
the rear of the machine whenever he wished to change a blade. 

Défendant does not break the connection of the slide with the Con- 
necting bar vvhich opérâtes it, but divides the slide into two sections, 
which he can separate from his seat at the keyboard by pulling on a 
chain. When separated, the disengaged front section of the slide is 
moved forward, and the change of blade effected. 

The only question is : Does this device infringe claim 4? The speci- 
iication States that "heretofore the forward end of the link [Connecting 
bar] bas been permanently connected with the slide"; also that ''the 
essence of the invention" lies in providing for the instantaneous dis- 
connection of the slide from its operating devices (the Connecting rod). 
Claim 4 reads : 

"4. In a linotype machine, tlie e.iector Klide movabie forward and backward, 
tlie actuating eam, connections from tlie cnm to the slide, and means operative 
from the front of the machine for effectiug instantaneous disconuection and 
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release of the slide at wlll, wliereby tlie operator at the front of the machine 
is enabled to move the sllde forward at will without changmg the position 
of the cam." 

The question presented is net what Bedell might hâve claimed, if he 
had chosen to do so, but what limitation he has put upon his daim by 
the language he has used. It is of no importance to discuss whether he 
could hâve claimed as an élément means whereby the operator, without 
leaving his place, can make a break in the séquence between cam and 
ejector blade head at some place, which will permit him to move the 
blade forward so as to change. What Bedell did was to specify as an 
élément of his claim the disconnection and release of the slide from 
the Connecting bar, and we do not see how défendant can be held as an 
infringer when he leaves the connection between slide and Connecting 
bar wholly undisturbed. 

The Magazine Gâte Patents. 
Cooney & Totten, 759,501 ; Homans, 888,402. 

In ail linotype machines there is what is known as a magazine. Sub- 
stantially it is a flat box, partitioned within into a succession of run- 
ways through which run the matrices as they are fed forward to serv- 
ice position. The magazine lies in an inclined position; the matrices 
being fed in at the top, which, of course, is open for their réception. 
From time to time it is necessary to remove the magazine ; in that pro- 
cess it is frequently tilted, so that the contained matrices tend to slide 
in a direction reverse to normal. In simpler language, when this mag- 
azine with an open top end is shif ted, its contents, or part thereof , are 
likely to fall out. In the early art a slab of wood or bar of some kind 
was kept at hand so that the operator could place it across the throat 
of the magazine and fasten it there. It would act as a gâte to prevent 
the matrices from falling out, when the magazine was tilted back out 
of normal position. 

[2] Cooney and Totten devised a moval)le gâte mounted at the 
throat end of the magazine to prevent the accidentai escape of matrices, 
with means for holding the gâte in operative position and means for 
throwing it out of action. Evidently defendant's device does not copy 
the détails of Cooney and Totten, for no charge of infringement is 
made under any of the many spécifie claims which cover their device. 
The only claim relied on is : 

"11. In a linotype machine, in combinatlon with a removaWe magazine, a 
gâte or guard movably connected to its upper end to prevent the accidentai 
escape of the matrices when the magazine is separated from the machine." 

Undoubtedly this claim textually covers defendant's device, but the 
dififtculty with it is that it covers every combination in which a gâte for 
closing the mouth of the magazine is movably connected to the side of 
the mouth which it closes. If the old detached slab of wood or métal 
were hinged to the top of the magazine, so that when desired it could 
be folded over the top of the magazine chutes and fastened in that posi- 
tion by a hook or a boit or a bit of string, the device would be covered 
by this claim. Neither Cooney and Totten nor any one else could prop- 
erly be granted a claim so broad as this; it is manifestly invalid. 
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[3] The Homans patent deals with a multitude of différent improve- 
ments. The particular claim reHed on is : 

"14. In combination with a supportlng frame and a removable magazine, a 
movable matrix-locking device at the upper end of said magazine, and a spring 
whereby said bar is moved to confine tbe matrices as tbe magazine is moved 
from Its operative position." 

[13] It is difficult to make eut from the spécification and drawing 
just how the central sliding bar 7' opérâtes ; apparently as it is slid 
forward by a spring, teeth protruding from its side engage each tooth 
with the top matrix in a chute. Défendant has a true cover for the 
throats of ail the chutes, which is moved in or out of place by spring 
action, or by being forced out against spring action. We do not see 
how infringement can be made out, unless this claim 14 be held to 
cover any movable magazine cover affixed to the magazine (unless a 
cover be "movable," it is not true cover ; the word implying opening 
and closing) and operated by a spring. The art will not warrant any 
such broad construction, and defendant's device does not infringe. 

The Vise Jaw Patents. 
Rogers, 619,441 ; Morehouse, 826,593. 

[4] The Rogers patent is quite fully discussed in Judge Hough's 
opinion, and we fully concur in his disposition of its claims. 

[5] The Morehouse patent shows a device whereby the movable jaw 
can be locked and unlocked, and .so moved to definite positions. We 
cannot agrée with the plaintiff in his contention that the claims should 
be construed so as to cover, not only the device shown, but also any 
and ail means within reach of the operator (in his seat at the keyboard) 
whereby the movable jaw of the linotype machine may be locked, un- 
locked, and moved to be set in a predetermined position, ail by one 
hand at a single opération. Unless it can be so construed there is no 
infringement shown, for concededly the means employed by défend- 
ant for effecting the resuit are specifically différent from those set 
forth by Morehouse. The decree as to thèse patents is affirmed. 

Mold Disc Support Patent. 

Rogers, 925,843. 

[6] As to this patent we are entirely satisfied to affirm on Judge 
Hough's opinion. 

Keyboard Lock Patent. 

Kennedy, 797,436. 

[7] As to this patent, also, we afhrm on Judge Hough's opinion. 
The typewriter art is undoubtedly analogous, and the claim of this 
patent must be confined to the précise structure shown, if it is to stand 
at ail. 

Magazine Channel Patent. 
Muelheisen, 718,781. 

[8] Quotations from the patent and from the argument will be 
found quite fully set forth in the opinion of Judge Hough, with whose 
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conclusions vve agrée. The foUowing additional suggestions may be 
added: It seems to us that the argument is needlessly complicated by 
harping on the distinction between "magazine channels," and "maga- 
zine channel entrances" as separate things. The place into which the 
matrix drops is practically the "entrance" or "throat" of the channel, 
whether the organized machine has or has not an entrance channel 
in advance of a magazine channel. If it were novel to make thèse 
throats of unequal widths, or unequal distances between their centers, 
and a useful purpose was thereby subserved, we cannot see why it 
was not an improvement which the inventor might properly claim. It 
seems évident that one advantage would be a gain in available space ; 
more entrance throats could be placed in the same row. But the fun- 
damental difficulty with plaintifif's case seems to us to be the circum- 
stance that he was not the first to point out that it might be désirable 
to hâve the magazine channels of unequal width. Concededly from 
the very beginning of the art the matrices hâve been of varying thick- 
ness. Cf. cap. W and 1. c. i. Mergenthaler in No. 347,629 says : 

"B represenfs tho mnsazliie — coinposed of a séries of indeiiendent vertical 
tubes, eaeli of which is iiiade iiiternally of suitable size to recelve the par- 
ticnhir type which it is dcsi^ncd to coutain." Page 2, Une 48. 

If the tubes or channels thus varied, one might présume that their 
throats or entrances would also vary. See, too, the following state- 
ment in No. 345,526 (page 3, line 84) : 

"Magazine. — Tlie nia.cazine B consists, as shown in Fijrs. 2, 3, Vt, l.j. and 24, 
of two parallel vertical plates, (i, and intei'mediate sheet-metal partitions, h, 
the edges of which are seated lu .çrooves formed in the plates, thus dlviding 
the space between the pintes into a séries of matrix tulies or channels eor- 
responding ju width to the thickness of the matrices which they are to re- 
çoive. The partitions are t<) be made of exeeedingly thin métal, in order that 
the ttities may be bronght together at the base in the smallest space possible. 
Toward their upper ends the <:hamiels diverge, in order to produce niouths of 
increased width, so as to admit of the matrices dropping therein with eertain- 
ty, and pi'event a matrix designed for one tube from being carried accident- 
ally into the mouth of tlie next. Eaeli tube is separated from the next by 
two partition plates joined at the top and bottom, but separated between 
said points, as sliown." 

Certainly, in view of thèse quotations from the prior art, this pat- 
entée cannot hold the broad invention of claim 2, viz. ; 

"In combination with m.'itrices of différent thickness, a magazine having 
entrances of différent widtUs corresi)ondiug to their respective matrices." 

As to daim 3, which adds the distributor to the combination of 
claim 2, he certainly cannot cover any and every distributor which 
would feed channels of unequal widths, but only the particular mech- 
anism which he devised so to feed them, and that, so far as we can 
make out, défendant does not use. 

The decree as to this patent is affirmed. 

Gear Patent for Keyboard Rolls. 

Bedell, 787,821. 

[9] To secure the propcr cscapement of the matrices from the 
magazine by the manipulation of the keys, it is necessary to interpose 
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certain pawls, cam yokes, etc. To their proper action it is necessary 
to hâve two roUs, which in the prior art were revolved by two short 
belts from a single driving shaft. It is important that thèse rolls 
should revolve in unison ; with separate driving belts this did not al- 
ways happen. Bedell's device has a single belt to one roll, Connecting 
one roll with the other by a gear. This device, a common one in 
many arts, insured absolute unison of révolution. The District Court 
held the patent invalid. 

If one were informed that matrices did not deliver properly be- 
cause one of the two keyboard rolls sometimes lagged behind the oth- 
er, and were further informed that this lagging was produced be- 
cause one or other of the rolls, whenever extra work was thrown on 
its driving belt, slipped or stretched, it would certainly not involve in- 
vention to correct the difficulty and make the rotation of both rolls 
uniform by the use of this well-known gear-wheel device. 

Appellant contends, however, that there was patentable novelty in 
discovering what the difficulty was. This is in line with many déci- 
sions, such as our récent one in Miehle v. Whitcock, 223 Fed. 647, 
C. C. A. , and other cases therein cited. His brief says : 

"There had been a very serious problem, and many efforts to correct the 
transposition of matrices." 

Evidence sufficiently persuasive to establish thèse propositions might 
resuit in a conclusion that the patent should be held valid ; but a search 
through the testimony has not revealed any évidence at ail to that ef- 
fect. None is referred to in the brief. The décision of the District 
Court is affirmed. 

Magazine Support Patents. 

Dodge, 797,412; Homans, 830,436. 

[10] Prior to Dodge the machine was so constituted that, when 
it was necessary to change the magazine, it could be removed only by 
passing it and the heavy base frame secured to its under side upward 
and backward over an elevated bar in the main frame. As the maga- 
zine, when full, weighed more than 100 pounds this was a laborious 
task, sometimes requiring two men to accomplish it. Dodge placed his 
magazine detachably in a frame, and then hinged that frame to the 
machine in such a way that it could be released, and turned down- 
ward, carrying the magazine, which latter could then be readily re- 
moved from the frame. When the magazine was replaced on the 
frame, the latter could be turned upward into place and there fastened. 
Manifestly this was an improvement, and patentable; but the difficulty 
with finding infringement results from the language of the claim. 
Possibly the prior art, of which there is little shovvn, would hâve war- 
ranted Dodge in taking a claim which would cover any method of at- 
taching the magazine carrying frame to the machine, so that it might 
be moved to a position which would make it easy to remove the maga- 
zine ; but he took out no such claim. The one relied on reads : 

"9. In a linotype machine, the combination of a main frame, a distributiug 
mechanism tliereon, a removable magazine arranged in receiving relation to 
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tlie distributor, and a magazine sustaining frame hinged at tlie end remote 
from the distributor, to swing upward and downward." 

In defendant's structure the magazine sustaining frame does not 
swing upward and downward, like a trapdoor; it has quite a différent 
cycle of motion; it is hinged nearer to its center than it is to the end 
remote from the distributor. Had the claim called for a sustaining 
frame "hinged at a point remote from the distributor," there might be 
some ground for giving it a hberal construction; but, when it spéci- 
fies a frame "hinged at the end remote from the distributor," its mean- 
ing is too plainly expressed to justify a construction which will cover 
defendant's structure. 

[11] Homans' patent deals with two magazines, separately remov- 
able, and an escapement mechanism for the matrices. It covers a 
combination of parts for removing the lower magazine as a separate 
invention by claim 7 : 

"7. In a linotype machine, the combination of a main frame, an incUned 
removable magazine, and a secondary frame to sustain tlie magazine in its 
oiierative position, said secondary frame movable bodily In an endwise direc- 
tion rearward and downward, witli the magazine thereon, whereby the re- 
moval and application of the magazine is faeilitated." 

The lower magazine is removably seated on a skeleton frame having 
longitudinal side plates containing slots and supported by studs on the 
main frame extending. into the slots. When the magazine is to be 
removed, the magazine sustaining frame is drawn backward being sup- 
ported and guided by the studs and by some rollers on the main frame. 
This movement has the "double efifect of carrying the magazine rear- 
ward and outward from the frame and also of tipping it rearward 
and downward," so that it is conveniently positioned for removal of 
the magazine from the skeleton frame. Homans' first movement is 
downward from the escapement; then a rearward horizontal motion 
at right angles to the downward movement ; then a swing downwards. 

In defendant's device the magazine frame has on its vmderside near 
its center an arm or bracket about a foot long, the lower end of 
which is pivoted on a shaft mounted in the main frame, so that the 
arm acts like the spoke of a wheel. As it is puUed out of normal, the 
frame moves in the arc of a circle upward, rearward, and downward. 

It will be seen that both thèse devices difïer materially from the 
Dodge device, where the frame, with no rearward movement at ail, 
dropped down in situ like a trapdoor. Judge Hough found infringe- 
ment mainly because there was, as he held, "fuU mechanical équiva- 
lence in the two motions." We do not concur in this conclusion. Pre- 
sumably the securing of a backward moveiTient in addition to the down- 
ward movement constituted an improvement over Dodge, but Homans 
was not the first to secure such movement. In the patent to Rogers, 
803,928, November 7, 1905, the magazine is "adapted to be tipped up- 
ward at the front and then drawn rearward in a horizontal direction 
from the main frame." The cycle of movement of defendant's device 
resembles Rogers' as closely as it does Homans'. The latter is not en- 
titled to cover every mazagine frame "movable bodily in an endwise 
direction rearward and downward"; the combination of parts by 
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which such motion is secured in defendant's device differs from the 
combination of Homans'. As to this claim, therefore, the décision 
of the District Court is revêt sed. It may be noted that the Rogers 
patent was not discovered until after décision below, and was inserted 
in the record by stipulation of counsel and consent of Judge Hough. 

Mold Support Patent. 
Dodge, 739,996. 

[12] As to this patent we do not think it necessary to add anything 
to the opinion of the District Judge. 

Except as to Homans, No. 830,436, as indicated above, as to which 
decree is reversed, the decree of the District Court is affirmed, with 
costs. 



CHESHIKE V. COX MULTI-MAILEE CO. 

(Circuit Court of Appeals, Seventh. Circuit. October 5, 1915. Eehearlug 
Denied January 3, 1916.) 

No. 2202. 

1. Patents 'S=332S— Validitt and Infiungement — Feedee fob Peintins 

Presses. 

Tlie Brewer and Chesliire patent, No. 971,245, for a feeder for prlntlng 
presses was the joint invention ot*the patentées, was not anticipated, and 
discloses patentable invention; also held infringed. 

2. Patents <g=>91 — Joint Inveniion^Presumption feom Gbant. 

It requires clear proof to overcome tlie presumption of joint invention 
created by tàe grant of the patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 121-123; Dec. 
Dig. <S=:5i)l.] 

3. Patents ©=>92 — Pebsons Entitled to Patent — Joint Invektoes. 

An invention may be joint, althougli both patentées did not hit upon 
the same Inventive thought at the same tlme, but each contributed 
separate, but essential, éléments of the combination. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 124; Dec. Dig. 
<S=392.] 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Ilhnois; Julian W. Mack, 
Judge. 

Suit in equity by Carey A. Cheshire against the Cox Muhi-Mailer 
Company. Decree for défendant, and complainant appeals. Re- 
versed. 

Appellant brought this suit to restrain infringement of patent No. 971,245, 
granted September 27, 1910, for a feeder for printlng presses, to Brewer and 
Cheshire. ïhe device is one for expedltlng the feeding of books and pamph- 
lets, through feed rolls, to printing or type cylinders. Appellee contends at 
the outset that, while the patent was granted to the two, it was in fact the 
invention of only one, Cheshire. Both of them were engaged in seeking a 

<S=)For other cases see same topic & KBY-NUMBBK in ail Key-Numbered Dlgests & Indexes 
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feeder wliicli would serve as a substitute for niiinual feeding. Clieslilrc was 
an iuventor ; Brewer was an engineer. The former flnally hit upon tlxe 
Idea, so he testifles, that books and pamphlets uilght be segregated froiii each 
other by eauslng them to be held in the hopper, In a curved position, so that 
either the top or bottom book or pamphlet would stand ont f rom the body of 
the books or other articles to be passed ou to the prlnting cyllnder to such a 
degree as to engage the vertically adjustable feeder points. Thèse latter 
were provided by Hrewer. He also suggested the base plate with upwiirdly 
curved edges, which was at first made flat, and then, at Cheshire's suggestion, 
curved dowuwardly at the edges. Both of them worked at the comblnatlon, 
and fînally agreed on a device which had a concave reciprocatlng base plate 
curved transversely of its path of travel and having feed tingers to expel 
the lowermost book or pamphlet ou the base plate. 

Appelles further contends that by the ])atentees' action in the Patent 
Office they abandoned the broad invention which appellant now insists on, und 
accepted that found, as It asserts, in the limlted character of the claims. 
Original claiDi 1 called for a hopper having a curved base, which should sup- 
port the articles therein in curved positions, for the puri)ose stated. ("laim 1 
as granted calls for a reciprocatlng base plate liaving its side edges higher 
than its center, "so that articles to be priuted resting thereon will lie in 
curved positions," eauslng their longitudinal central portions to be spaced 
npart, a statiouary hopper, and a flnger on the base plate to euter betweeu 
the two lower articles at their spaced longitudinal centers. Original claim 2 
calls for the reciprocatlng base plate, having its top surface curved, station- 
«ry hopper members to hold books, etc., to i>ermit the lower one to pr().1ect be- 
yoad the hopper mend)ers. Claim 2 of the patent covers a concave recitiro- 
eating base plate curved transversely of its path of travel to support articles 
so that they will stand spaced apart, statiouary hopper nieml)ers deslgued to 
hold books, etc., on the base plates, and to permit tlie lower one to extend 
boyoud the base plate, and a flnger on the base plate to enter betweeu the 
two lower books, etc. Original claim 3 is for two curved hopper members, 
means for adjusting them toward and from each other, and a hopper member 
b-et-ween sald curved hopper members. Allowed claim 3 is for two recipro- 
catlng base members curved transversely of tlieir Une of travel, means for 
njoi'iug tliem from and towards each other, a central rec!i)rocating member 
detachably supported betweeu them, statiouary hopper members to liold books, 
etc., on the reciprocatlng base members, and means carried by said base mem- 
bers for engaging the lower book, etc. Original claim 4 is for two curved 
liopper members, means for adjusting them to and from cacli other, and a 
central hoi)per member designed to be supiiorted betweeu said curved liopper 
uiemljcrs, the latter having a flat top. l'resent claim 4 calls for a recipro- 
catlng supi)ort member, a cross-liead thereon, two segmentai base plates 
adju.stably affixed to the crosMiead, antl feeder flugers at one end of the 
base plates. Original claim 5 covers a reciprocatlng support mendier, a cross- 
head thereon, two segmentai base plates, an adjustably flxcd head, feeder 
Angers at one end of said base plates to said cross-head, and also at one end 
of said base plate members. Claim 5 of the patent calls for a base member, 
a feeder flnger tliereoii capable of up and down movemeut and having an 
inclined lower end, a contractable spring to hold the yielding flnger dowu- 
wardly, and a set screw to engage the inclined end, for the purposes stated. 

Orlgiually there was presented a sixth claim. The patent bas no sixth 
claim. It called for a base member with feeder finger monuted upon it 
capable of up and down movemeut, having au Inclined lower end, a contract- 
able sprlug to hold the yielding feeder flnger dowuwardly, and a set screw 
designed to engage the inclined end, for the purposes stated. Thls claim is 
embodied in claim 5 of the patent. Each of the original and allowed claims 
calls for a combination. The spécification discloses the ohieet of the invention 
to be "to provide a feeder for prlnting presses of simple, durable and inex- 
pensive construction, especially adapted for use in feeding books or pamphlets, 
and so arranged that it may be readily and easily ad.iusted to fit boolis or 
pamphlets of différent sizes, and also so arranged that the feeder Angers may 
be made to flrmly engage the lower one ouly of the paniphlets or books, aud 
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sald lower one may then be readlly and easily moved from under the pile of 
books contained in tlie feeding hopper." Figure 1 of the drawings is hère re- 
produced: 

Tlie préférable form of base plate, as 
shown lu sald Figure 1 and in the spéc- 
ification, bas a flat center wlth seg- 
luental or eurved base plate on either 
i Tt ¥ ** ¥ Jî H ^^*^^ thereof, and this base plate forms 

I K^ II—" '''Hi y^\ / ^^^ "'^^^^ ''^ ^^^^ hopper upon which the 

' t^Ji \L-yyM I articles to be f ed are placed in a eurved 

position. About the base plate there is 

a hopper of ordinary construction for 

^ ^ holding pamphlets or articles on the 

I 'r yKA aig ^iiJ^SiJ i SiM^ i iriT iMA base plates agalnst longitudinal move- 

i \^ ^S^-"- -^. I I ^^ —»■»—,- I / ment. Thèse are horlzontiilly arrangea 

f J ( T^^ '•^^ rods (.3,)) with vertical rods (36') adjust- 

ably connected therewith. The vertical 
rods are designed to engage the side 
and end edges of the books, pamphlets, 
or other articles lylng on the base 
plate. Thèse hopper rods are numbered 2:'> and 2<î in the drawings. There 
is mounted u])on the frame of the printing press a reciprocating sup- 
porting bar numbered IS, capable of movement toward and from the feed 
roUers, and extending transversel.y from this bar is a cross-head num- 
ber 14. Adjustably mounted on the cross-head 14 of the printing press are 
two block numbered 1.5 secured to the eross-head by the set screws 16. In 
the préférable form of base plates shown in the drawings the base plate 
may be raised or lowered by means of the screw threaded rod numbered 
17 in the drawings, which rod runs through the block 15 of the printing press, 
as shown in the drawing, and thèse base plates may be adjusted toward and 
from each other by sUding the blocks on the printing press numbered 15 
on the cross-head of the printing press numbered 14. At the end of the eurved 
base plates is a séries of feeding Angers capable of vertical movement and 
having feeder points at their upper ends. Thèse are shown in the drawing 
and numbered 20. The finger points are ad.iusted relative to the base plate by 
set screws 23 as shown in the drawings. In practical use the books or 
pamphlets to be printed or fed are placed upon the eurved base plate, and they 
will obvlously assume a eurved position and their upper edges will engage 
each other, and many articles so placed on the eurved base plates will stand 
spaced apart from each other at their longitudinal centers, and ail articles 
when i)laced thereon will engage each other more firmly at their upper edges 
than at their longitudinal centers. When the base plate is moved forward 
towards the feed rollers, the feeder fingers will engage the lower book, 
pamphlet, or article lying tliereon, and this article will be carried on the 
base plate toward the feed rollers, and as the book, pamphlet, or article to 
be fed euters between the feed rollers it wlU be flattened out, so it will enter 
between the printing rollers in flat position. It is stated in tlie spécification 
for letters patent that a number of advantages are gained by having the 
hopper made in eurved shape instead of flat, one of thèse advantages being 
that the feeder ilngers will more readily enter between the books or pamph- 
lets on account of the fact that their central portions stand spaced apart, and 
another advantage is that the books or pamphlets will slide relative to each 
other more readily because the edges only thereof are in engagement with 
each other. 

It will thus be seen that the invention consists of a eurved reciprocating base, 
eurved transversely of its path of travel, with feeder Angers at one end 
thereof to expel the lowerniost article thereon. After the patent in suit was 
issued, appellant advised appellee's gênerai manager, Tomlinson, that the de- 
vice was in opération in Chamberlain l'rintlng Corapany's plant at Des Moines, 
lowa. This party went to see it, and at once expressed a wish for a llcense. 
Thèse negotiations were later continued by mail and again orally. The same 

229 F.— 27 
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party, after he had seen tlie patented devlee, ordered a drawing thereof made 
called "assembly drawing Woman's World machine," with the purpose of 
having a devlee like appellant's put upon the "Woman's Wovld" machines, and 
did so. Appellee claims to hâve been uuable to make appellant's devlee work 
vi'ell upon the "Woman's World," beeause the leaves would catch on the 
gâte. In the meantlme, having failed to corne to terms with appellant as to 
a license contract, appellee consulted counsel, and was advised that appel- 
lant's patent was not valid as to its broad features, tiecause of the proceeding 
In the Patent Office and the prior art. Appellee thereupon proceeded to ap- 
propriate the main features of the patent. It claims to hâve found that ap- 
pellant's theory of resting the edges of the articles in the hopper, so as to 
provide space between the two lower articles and permit the insertion of the 
feeding points therein, was wrong in theory as to the work on the "Woman's 
World." It therefore, among other changes, lessened the curve of the base 
plate, so it contends, which it made in one section, in order, it asserts, that 
the articles in the hopper might avoid spacing, and provided a beveled bloclc 
in front of the feed gâte, and other means to force the bottom article against 
the mass above so that it would not catch on the gâte, using the curved base 
only as a means for imparting stifEness to the sheet so that it would yield 
to the push of the feeding point, and making the iinger contact with the edge 
of the article to be protruded rather than enter the space above it. The bev- 
eled bloek is about one-eiglith to one-sixteenth of an inch high. The feeder 
point élévations, too, are very slight. Other miuor changes were made in ad- 
justing the devlee to the "Woman's World" needs. There is nothing in the 
spécification, drawiugs, or claims of the patent which prescribes the degree of 
eurvature of the base plates, except the description of the results to be at- 
talned, such as spacing. In rejecting original claims 1, 2, 3, and 4, the 
examiner cited a nuraber of jiatents in the prior art. Kone of thèse are in 
the record, nor does it appear in just what respects, the examiner found an- 
ticipation, except, as stated by hiui, that the reciprocating plate of Sullivan 
and the reciprocating separator of Wright, are eurved. The trial court found 
there was no Infringemeut but did not pass upon the validity of the patent ia 
suit. The bill was dismissed for want of equity. 

Thomas A. Cheshire. of Des Moines, lowa, for appellant. 
Frank T. Brown, of Chicago, 111., for appellee. 

Before BAKER and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). [1] 
Unless there is novelty in the combination of a reciprocating, con- 
cavely curved base plate, curved transversely of its path of travel, 
with means for engaging the lowermost article in the hopper and for 
adjusting the parts of the base plate toward and from each other, 
appellant's device is devoid of novelty. The curved reciprocating 
base plates, curved transversely of their line of movement, constitute 
the genius of the invention. If there was no joint invention, then 
also the patent is void. 

It will be observed that the original claims 2 and 3 were indefinite 
in form for the want, among other things, of a clause requiring the 
base plate to be curved transversely of its path of travel. In the ab- 
sence of the prior art, we may well assume that this alone may hâve 
differentiated them from the références in the patent office. Com- 
parison of them shows that they failed in other respects to properly 
describe the invention for the purposes set otit in the spécification. 
New claim 1 is simply an amplification of original claim one, which 
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makes référence to the spécification instead of making a full récital, 
and in other particulars. We do not consider the statement of claims 
1 and 2 as to spacing apart as functional. It is a matter of common 
knowledge that the placing of leaves or pamphlets in a concave posi- 
tion has a tendency to engage the edges of the articles with the curved 
sides of the base plate, and to a degree release the lower article along 
its longitudinal center from the bulk. This is true of any appréciable 
curve, the spacing diminishing with the decrease of the curve. The 
statement of claim 1, "so that articles tO' be printed resting thereon 
will be in curved positions with their side edges elevated and so that 
the lower one of said articles will hâve its longitudinal central portion 
spaced apart from the article above it," is therefore a mère déclara- 
tion of what the effect of a curve is, and in no sensé proclaims a func- 
tion. Were the claim to call for a certain degree of curvature to pro- 
duce a certain definite efïect, it might be objectionable. We conclude 
that the différence between claim 1 as allowed and original claim 1 is 
simply one of form, and does nat effect an abandonment of any of the 
essential features of the original claims, by the claims as allowed, and 
do not consider the objection well taken. We are, however, of the 
opinion that the changes in the form of the original claims as disclosed 
in the new may well, in the absence of the prior art, be deemed to 
hâve removed whatever of anticipation the examiner found in the 
prior art. What were the character and form of the reciprocating 
curved plate of Sullivan and the reciprocating separator of Wright, 
we are not advised. Presumably they were not deemed of importance 
in the présent suit. 

While, of course, curved réceptacles for holding pamphlets and the 
like, in connection with printing devices, are not new, yet there would 
appear to hâve been something new in the combination of the patent. 
Appellee's manager seized upon the idea with avidity. It operated 
successfully at high speed, doing the work of a number of human 
hands. With some classes of work it seems to hâve needed further 
adjustment, such as the work on the "Woman's World," but as a con- 
cept it took the field. It does not appear that it had ever been prac- 
tically applied to the printing art. We are satisfied from the record 
that the idea worked a great improvement in labor saving, and has 
been of real value. The basic idea was the combination of the curved 
reciprocating base plates curved transversely of their path and having 
finger points to expel the lowermost article. Thèse we consider some- 
what broadly patentable in combination, sufficiently so to dominate 
ordinary means for efïectuating them, with a libéral range of équiva- 
lents. 

[2, 3] We are not impressed with appellee's contention that the in- 
vention was not a joint one. That both patentées worked upon the 
combination and contributed ideas which were incorporated therein is 
plainly disclosed in the record. The combination is a unit. Each élé- 
ment pervades the whole of the basic features of the patent. Brewer 
contributed the adjustable feeder fingers and the curving of the base 
plates with its edges upward. Cheshire supplied the other items of 
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the combînation. It requires clear proof to overcome the presumption 
of joint invention created by the grant. Priestly v. Montague (C. C.) 
47 Fed. 650; Page Woven Wire Fence Co. v. Land (C. C.) 49 Fed. 
936; 1 Hopkins on Patents, p. 27. It is net necessary that both pat- 
entées should hâve hit upon the same inventive thought at the same 
time. Worden v. Fisher (C. C.) 11 Fed. 505. The invention may be 
joint, though some of the éléments are contributed by but one of the 
patentées. Quincy Mining Co. v. Krause, 151 Fed. 1014, 1017, 81 C. 
C. A. 290 ;_ Vrooman v. Penhollow, 179 Fed. 296, 102 C. C. A. 484. 
The objection is a formai one, and, in the présent case, deemed not 
well taken. 

Therefore we conclude that the patent in suit is valid, and pro- 
ceed to the question of infringement. Appellee's contention that it 
avoided the patent by reducing the curve of its base plate is indefinite. 
There is no prescribed curve to the base plates of the patent. Ap- 
pellee insists that its curve is merely for the purpose of giving a stiffen- 
ing efifect to the lower pamphlet or article to be advanced by the feeder 
fingers. This advantage, if it be one, would be more marked where 
the curve is considérable. If appellee's curve be less than appellant's 
the différence would be one of degree. There would still be a spacing 
effect. If appellee's device produces no such effect, then why is it 
f ound necessary to supply a beveled gâte block, so as to press the lower 
article against the superincumbent mass? It is inévitable that the 
longitudinal center of the pamphlet or other article should be spaced 
by the concave base plate at least up to the gâte block, which has an 
almost inappréciable élévation, and the object of which seems to be 
to flatten the articles so that they will pass under the so-called feed 
gâte to the rollers. This block is not a part of the curved base feed- 
ing device, but is attached to a cross bar situated below the feeding 
device. Appellant provides for the feed to the printing rolls in a like 
flat condition by means of feed rolls, and the évidence shows that 
under ordinary conditions the provision is adéquate. We find there- 
fore that appellee's device used in the construction of the "Woman's 
World" has the spaced longitudinal center. The so-called gâte block, 
if an improvement, is nothing more than that. The principle of opéra- 
tion is the same in both feeders. 

Appellee claims that its feeder finger does not enter the space be- 
tween the two lower articles in the hopper, but engages the body of 
the lower article. This finger is adjustable to meet the variation in 
thickness of the article to be advanced. If désirable, appellee's op- 
erator could adjust it within tlie space or at any opérable point below 
the top of tlie article. It is nothing more than an équivalent of ap- 
pellant's arrangement. The fact that appellant's curved base plates are 
made in three sections, while appellee's are constituted of one pièce, 
does not constitute a patentable différence between the two or modify 
the combination of the patent. They operate in substantially the same 
way. Their f unctions are the same, and the concept of the two is 
practically identical. It is urged that the "Woman's World" device was 
so modified as to corne within the patent, if it did so come, by parties 
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other than appeilee, after it was installée!. This contention we find 
to be not sustained. We are clearly of the opinion that appeilee has 
appropriated the substance of appellant's invention. Whether or not it 
has made improvements thereon need not be now passed upon. That 
can be taken into considération on the accounting. 

The decree of the District Court is reversed, with direction to grant 
the injonction as prayed and order an accounting. 



SANITARY STREET FLUSHING MACH. CO. v. CITY OF AMSTERDAM. 

(Circuit Court of Appeals, Second Circuit. December 14, 1915.) 

No ICI. 

Païexts 'S^.'jSS — Infringement — Street- Flusking Machine. 

The Ottofy patent, No. 795,009, for ;i street flusliing machine, held in- 
friuged hy a machine whtch, as used by défendant, dlscharged the stream 
of wutcr outo tlie i)aveuient at an angle of less tban 20 degrees. 

Appeal froiTi the District Court of the United States for the North- 
ern District of New York. 

Suit in equity by the Sanitary Street Flushing Machine Company 
against the City of Amsterdam. Decree for complainant, and de- 
fendant appeals. Affirmed. 

For opinion below, see 225 Fed. 389. See, also, 216 Fed. 190. 

This cause comes hère upon appeal from a decree holding a patent 
valid and infringed. The patent is No. 795,059, granted July 18, 
1905, to Leopold F. Ottofy, for a "street flushing machine." The 
spécification states that "in flushing or washing devices it is necessary 
to localize the distribution of watcr and to hâve it strike with consid- 
érable velocity at an angle depending upon the nature of the surface, 
so as to hâve first a sconring and then a flushing effect to carry off 
before it the loosened material." It is necessary to quote merely the 
first claim, which sufficiently indicatcs the combination of the patent: 

1. "In a traveling street washiug macliiae the combination with a tank 
adïiijted to contain water under pressure of a nozzle or n<jzzles located near 
the piane of the points upon which the machine is supported, and having nar- 
row elongated delivery apertures wliicli open t<jwards tlie tr(]ut of tîie niacliine 
and are sub.stantially parahel to said plane, said uozzles belng constructed tu 
dellver water under pressure nearly ijarailel to said plane." 

The opinion of Judge Ray from which this appeal is taken will be 
found in 225 Fed. 389. 

Duell, Warfield & Duell, of New York City (C. H. Duell, F. P. War- 
field, H. S. Duell, and R. W. France, ail of New York City, of coun- 
sel), for appellant. 

Edwards, Sager & Wooster, of New York City, for appeilee. 

Before FACOMBE, COXE, and ROGERS, Circuit Judges. 

(Ê^xoFoi- other cases see same topic & KEY-NUMBEK iu aU Key-Numbered Digests & Indexes 
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LACOMBE, Circuit Judge (after stating the facts as above). Few 
patents hâve produced siich a voluminous collection of judicial litera- 
ture as this one has. It was last before us with an alleged infringing 
device in January, 1914, in the cause entitled St. Louis Trust Com- 
pany V. Studebaker Company, opinion reported 211 Fed. 980, 128 C. 
C. A. 478. We then enunierated the prior décisions, as f ollows : St. 
Louis Street Flushing Machine Company v. American Street Flushing 
Machine Company, 156 Fed. 574, 84 C. C. A. 340. The same suit 
produced opinions reported in 180 Fed. 759, and 192 Fed. 121, 112 
C. C. A. 582. American Street Flushing Company v. D. Connolly 
Boiler Company, a long opinion by Judge Hazel (not reportedl, which 
was affirmed by us in 198 Fed. 99, 117 C. C. A. 285. When the pat- 
ent was last hère we stated that in the opinions enumerated above 
there would be found a sufficient statement of the facts relating to 
invention, prior art, and construction of the claims, and then discussed 
some références to the prior art which had not been theretofore con- 
sidered. We reafhrmed the validity of the patent, f requently sustained 
in the earlier décisions, and discussed the scope ol the claims at some 
length, concluding with this statement : 

"As to the maeliine uow allesed to infringe, the testimony Is conflicting, but 
we are inclined to thliik tbe defendant's witnei^ses hâve basetl their stateiueiits 
more on careful moasiiremouts and loss on estimâtes. Uv)on the whole, we 
think it has been sliown that défendants macliines as made and operated do 
not deliver tlie stream at a less angle tlian 25 degrees, whieh seeuis to be a 
satlsfactory arrangement for modem streets and is not an infringement of the 
patentee's device. We are also satlsfied tliat défendants machine lias ail the 
éléments of the patent claims, e.vcept the angle less than 20 degrees, and that 
it is a very simple and easy .iob to modlfy it, so that it will be a complète in- 
fringement. The mère lengthening of the pipes a very few inches, and a 
trifiing régulation of the position of the nozzle, will make any one of the de- 
fendant's machines an infringing device. As at présent organlzed, thèse ma- 
chines would probably not commend themselves to a munlcipality which had 
streets paved with cobble or blocks with eartli interstices ; but the changes 
which would adapt it for use there are so slight that there must be a constant 
temptation to make theni. However, until that temptation has been yiekled 
to, we cannot flnd that the patent has been Infringed, and therefore afflrm the 
decree dismissing the bill, with costs of this appeal to défendants." 

When this deliverance was filed we assumed that, in the absence 
of some additional bit of prior art not theretofore presented (and none 
is hère presented), there would be an end of judicial discussion as to 
the vaHdity of the patent, or the construction of its claims. Our as- 
sumption has proved to be fallacious. Since then thèse questions 
hâve come before the courts in Sanitary Street Flushing Machine Com- 
pany v. Studebaker Company (October 9, 1914, District of New Jersey) 
229 Fed. 591 ; Same v. City of St. Louis (July 8, 1914, Eastern Dis- 
trict of Missouri, not reported) ; Same v. City of Kansas City (Octo- 
ber, 1914, Western District of Missouri, not reported) ; Kansas City 
v. Sanitary Street Flushing Mach. Co. (C. C. A. 8th Circuit) 224 Fed. 
964, 140 C. C. A. 456. 

The suit which was before us in 211 Fed. 980, 128 C. C. A. 478, 
was brought against the Studebaker Company, a manufacturer of 
Street flushing machines. The suit now at bar is brought against the 
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city of Amsterdam, which uses a street flushing machine, and the dé- 
fense is conducted by the Studebaker Company, which made that 
machine and sold it to the city of Amsterdam. 

The quotation above from our last opinion did not seem to us to 
be especially obscure; indeed, when we defined a précise angle of 
delivery (20 degrees), we supposed the last élément of uncertainty in 
the construction of the claims was eliminated. Judge Ray evidently 
f ound no difficulty in understanding what we held. He says : 

"I nssnme from the language of the Circuit Court of Appeals above quoted 
that when one of thèse Studebaker machines has Its nozzle so attached and 
set that it will and does, when in use, discharge the water or a considérable 
part of it onto the pavement, even a part of tlie time, withiii the prohihited 
degree of actual contact — that is, withiu the angle of 20 degrees — it becomes 
an iufringing machine." 

This assumption of Judge Ray is entirely correct, and since this 
suit is against a user only it makes not a particle of diiïerence who 
made the machine, nor in what condition it was when it left the mak- 
er's factory and came into the possession of the user. The only ques- 
tion tO' be considered is : As used, does it infringe? 

The cause was tried in open court. Judge Ray had the benefit of 
hearing and seeing the witnesses, and found that the défendant the 
city of Amsterdam had used a vStudebaker machine witli the nozzle so 
attached and set as to discharge within the prohihited degree. There 
is much testimony in the record about a so-called "Rensellaer" ma- 
chine; but, since the user of that machine is not a défendant hère, 
the testimony is unimportant. Perusal of the testimony of the wit- 
nesses who testified to this Amsterdam machine suggest not the slight- 
est ground for reversing the District Court on that simple finding of 
fact. 

Since that is the only question left in the case, the decree is afïîrmed, 
with costs. 
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ALLEN AUTO SPECIALTY CO. v. BAKER. 

(Circuit Court of Appeals, Second Circuit. December 14, 1915.) 

No. 124. 

Patents ©=:»328 — Invention — Covering uob AuTOiroMLE Tires. 

Ttie Nathan patent, No. 7!)!),062, for a covering for automol))]e tires, 
designed to protect spare tires wlien carried on a macliiue from raiu aud 
dust, held void for laelv of i)atentable invention. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Allen Auto Specialty Company against E. G. 
Baker. Decree for complainant, and défendant appeals. Reversed. 

The decree of the District Court held valid and infringed claim 1 
of letters patent No. 799,662 granted to Benjamin Nathan on Sep- 
tember 19, 1905, for a covering for automobile tires. 

Cyrus N. Anderson, of Philadelphia, Pa., for appellant. 
Hovvson & Howson, of New York City (Hubert Howson, of New 
York City, of counsel), for appellee. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The patent in controversy relates to covcrs 
for inclosing tires for automobiles or other vehicles and is desi<;ned to 
protect the extra tires carried on the vehicle from the deteriorating 
effects of rain and dust. The claim which sufficiently describes Ib.e 
patented device is as f oUows : 

"A cover adapted, wliou closed abont a tire, to form an annular tube, tlie 
opening to receive tlio tire lieing from the front an(i ail oxposed edges of the 
cover in its closed or tulnilar forni being overlapped in tlie same gênerai 
direction, to f,hed rain wlien the cover aud its iuelosed tire are hung up." 

The V, isdom of inclosing the extra tires carried on motor cars was 
apparent from the beginning of their use and cases of waterproof 
material were early adopted for the purpose. It required no inventive 
skill to discover that if rain were tO' be excluded the upper flap of 
the cover must overlap the lower flap, otherwise the water would find 
its way between them and would soon reach the inclosed tire. 

At the date of the application, December 20, 1904, the principle of 
overlapping for the purpose of shedding water was as old as shingled 
roofs. To keep an object dry it is necessary to cover it so that the 
joints of the inclosing material are water tight and do not permit the 
water to find its way between them to the interior of the covering. 
As is said by the District Judge : 

"In this way, when the tire is l;ept upright, there is no cracli in the tire 
cover wliich will not shed tlie raiu. At lioth top aud bottoni the cover 
présents the familiar overlap whieh is used iu so niauy devlces for shedding 
raiu." 

(g=3l''or other cases sce same topic & KEY-NUMUEU iu ail Key-Numberea Digests & Indexes 
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Evidently the learned judge was in doubt on the question o£ inven- 
tion for he says : 

"Of course, I need not say that it was the commonest expédient to put a fîap 
over the part where you ^Yanted to shed the rain. We are ail familiar wlth 
that, in a hundred différent situations." 

We cannot agrée with him that it required more than the skill of 
the mechanic to apply a well known method of keeping out rain to a 
new article. The material and the method of using it were at hand 
and ail that was necessary was to adapt and apply them to the new 
object — a suit case, a shoe, a carriage top or a tire cover. The 
method of keeping out rain by waterproof or water shedding joints 
was concededly old, and Kathan's problem was to apply the well known 
principle to a rubber tire case. The prior art told him, what was 
indeed a perfectly obvious fact, that if the upper flap of the case is 
so fastened that its edge covers the lower section, the rain as it descends 
will be carried down past the inner edge and therefore no water can 
reach the tire inside the case. Ko one with such a problem to solve 
would think of having the lower edge overlap the upper edge for im- 
mediately a groove would be formed which would stop the flow of 
the water and permit a large part to iind its way into the inside of 
the case. It would seem that no one possessing even a limited amount 
of mechanical skill would think of leaving this opening to the inner 
side of the covering entirely unprotected; as well might one begin 
to shingle a roof from the top. Such coverings or guards as Nathan 
describes were constantly made in garments and analogous structures 
to keep out rain and were well known at the date of his application. 

The moment the advisability of keeping the rubber tires free from 
rain was apparent, it would, we think, bave occurred to the ordinary 
mechanic to cover the sections so that the water would pass beyond the 
inner folds and not be delivered to the inside of the case. It is diffi- 
cult to imagine a mechanic of ordinary intelligence who would leave 
the passage open when the obvious and natural thing to do is to cov- 
er it. 

The decree is reversed with costs. 
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WITZEL et al. v. BUTLER BROS. 

(Circuit Court o£ Appeals, Second Circuit. JN'ovember 9, 1915.) 

No. 128. 

Patents <S=>328' — Validity and Infrinoemest — Wike Mattress. 

Tlie Wltzel reissue patent, No. 13125 (original Xo. 921.494), for a Wire 
mattress liaving its sldes extended and tunied up at right angles to form 
a slde guard to prevent the haïr mattress froni spreadliig, claim 23, con- 
strued in the lislit of the prlor art aud the proceedings in the l'ateut 
Office, niust be limited to a construction having auxlllary lugs or sprlugs 
to maintain the lengthwlse tension of the slde guards, and, as so con- 
strued, held not infringed. Claims 19, 20, 22, and 24 also hcïd uot in- 
fringed. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Charles J. Witzel and the Englandor Spring Bed 
Company against Butler Bros. From the decree (229 Fed. 197), both 
parties appeal. Affirmed in part, and rcversed in part. 

ïhls cause cornes hère upon cross-appeals from a decree in a suit for in- 
frlngement of United States reissue patent No. 13,125, granted June 28, 1910, 
to Charles J. Witzel, for a wlre mattress. .Judge Learned Haud dlsuilssed the 
bill as to claims 19, 20, 22, and 24 ; he held claim 23 to be valid and infringed. 
Each side appealed from so much of the decree as was adverse to its con- 
tentions. 

The patent came first before a court in Witzel v. Berman (D. 0.) 212 Fed. 
447, when Judge Mayer held it valid and iiilruiged. This court affirmed that 
décision in 212 Fed. 734, 129 C. C. A. 344. Subsequently, In the présent suit 
against Butler Bros., Judge Learned Hand granted a prellmlnary injunctlon. 
Upon appeal we held that, in view of a debatable question as to claim 23, 
we were uot inclined to reverse the order grantlng a prellminary injunctlon, 
as "more light on the subject may be obtalned at final hearlng." 221 Fed. 
947, 137 C. C. A. 517. The opinion now on appeal will be found in 229 Fed. 197. 

So much has been quoted from the patent, and so much stated as to the 
facts, in thèse prior opinions, that It would in volve unuecessary répétition to 
set it ail out again. The earlier opinions may be consulted for a fuller state- 
ment of the questions involved. 

C. A. Weed, of New York City (Uvingston Gifford and John R. 
Nolan, both of New York City, of counsel), for complainants. 

Samuel E. Darby, of New York City (Charles Neave, of New York 
City, of counsel), for défendant. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
patentée states that the object of his de vice is not only to hold the hair 
mattress in place on the wire mattress, but also to prevent its unsightly 
spreading. This is accomplished by extending the sides of the v^àre 
mattress and then bending them up at right angles, so that they will 
act as side guards to maintain the hair mattress in its original boxlike 
form and shape. Thèse side guards are themselves stiffened and held 
in place by reinforcing strands, which, as stated in the spécifications 
and shown in the figures, are kept rigidly in taut position by auxiliary 

ÊssFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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springs between the lugs, to which the reinforcing strands are attached, 
and other auxiliary lugs bent up from the cross straps at the head and 
foot of the wire mattress. Manifestly thèse auxiliaries played an im- 
portant part in the combination, because they kept the bent-up side 
guards in tant position, taking up any slack which the inhérent elas- 
ticity of the side guards was not sufficient to prevent. 

When this patent first came before us upon appeal in the Berman 
Case, we held that, althcugh Witzel's dcvice was not as great an in- 
vention as he contended it was, nevertheless he was the first who held 
the hair mattress securely and firmly in place on the wire mattress, 
preserving its boxlike symmetry, and that in view of the clumsy and 
bungling devices of the prior art, as disclosed in the record, the pat- 
ented structure recpiired an exercise of inventive genius. We ex- 
pressly declined to look into 11 patents not cited in the answer, or of- 
fered in évidence, or referred to in the District Court. 

Having thus found patentable invention in the patent, it was not 
difficult tOi discover infringement in Berman's mattress. His side 
guards of woven wire were not turned up from the bottom, but were 
separate pièces, which, however, were fastened to the bottom fabric 
by a strand of wire — a manifest équivalent. Moreover he used — cer- 
tainly we were satisfied from the exhibit (see our second opinion) that 
he used — one auxiliary spring at the foot of each side guard, while 
patentee's preferred structure showed three at each end. Moreover, 
his single auxiliary spring was badly located, at the bottom instead of 
the top of the side guard. In conséquence Berman's device seemed to 
us unsatisfactory, as not calculated to stand up in service; but it did 
include both Witzel's éléments — a woven fabric turned up from the 
bottom and an auxiliary spring to préserve tension and take up slack. 
The appeal was from a decree finding infringement ; since infringe- 
ment was évident, there was no necessity for going into any analysis 
oi the claims; injunction and accounting had been properly decreed 
against him, so we merely afiirmed. 

The patent next came up on appeal from preliminary injunction in 
this cause ; on that appeal it became necessary to examine the claims. 
W"e found that a device which, although meritorious, was extremely 
simple, susceptible of being covered by 2 or 3 claims, had been through 
the ingenuity of applicant and examiner expanded to 24 claims. See 
our comment thereon in 221 Fed. 947, 137 C. C. A. 517. 

Analyzing the claims relied on, we found that ail save one (No. 23) 
included as an élément either auxiliary coil springs or some équivalent 
thereof, which took up slack and maintained tension, otherwise than 
by the inhérent elasticity of the side guard itself. Since apparently the 
only preservative of tension in defendant's device was the inhérent 
elasticity of the side guard (the woven fabric plus the strengthening 
strand), it seemed to follow that ail the claims other than No. 23 were 
not infringed, because, in one or another form of words, each of them 
included as an élément to insure permanent operative action of the 
side guards some auxiliary tensional force reinforcing the inhérent 
elasticity of the side guards. This conclusion was indicated in our 
opinion, and the trial judge in view of that indication has held that 
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none of thèse other claims are infringed by defendant's structure. The 
record now before us leads to the same conclusion, and his décision as 
to those claims is afiirmed. 

Tliere remains claim 23, which does not include any auxiliary ten- 
sional device, and therefore, as we said in our last deliverance, textu- 
ally covers defendant's device. As the record stood on the first ap- 
peal, it will be remembered that it indicated tliere was much prior art, 
which we felt we were not at liberty to consider, because it had never 
been presented to the District Court. On the second appeal, from pre- 
liminary injunction, we said that "in view of the former holdings as 
to this patent we are not now inclined to reverse the action of the Dis- 
trict Judge in granting preliminary injunction." Of claim 23, which 
textually covered defendant's device, we said : 

"If tbe art will warrant tlie flnding of valldity in this claim, when construed 
so as to cover au ui)|)er wire originally stretched betwceu the lugs (with no 
auxiliary lugs or siirings) oud maintalning lenstliwise tension solely by its 
iidierent elasticity, then it would seem to cover defendant's device. If, liow- 
ever, the prior art makes it Jiecessary to read into this ehiim some équivalent 
of the partieular anxiliary devices to maiutain the lengthwise tension, which 
are found in the other claims, then défendantes device may not be covered 
by its terms." 

In thus reserving décision on what was before us, until both sides 
might hâve opportunity to présent something more, we unintentionally 
obscured the question, for Judge Hand, not unnaturally, took this as 
an intimation that the prior art as disclosed on the record in the pre- 
liminary injunction appeal did warrant a finding that the claim was 
valid. Since the final hearing before him added nothing of substance 
to the prior art, he held this claim valid, and of course — being valid 
— infringed. 

We think that upon the record, as it was before us on the last pre- 
ceding appeal and as it is now, with the light turned on the situation 
by the proceedings in the Patent Office on original application and on 
reissue, indicates very clearly that a device which dépends for perma- 
nent control in boxlike shape of the mattress merely on the inhérent 
elasticity of the side guards, whether of woven wire or of a succession 
of perpendicular strands strengthened with a top guard strand of coiled 
wire, without any auxiliary support from coiled springs or their équiva- 
lent, does not infringe; also that defendant's device, which has no 
auxiliary springs, as Berman's had, does not infringe. 

So much of the decree as finds claim 23 valid and infringed is re- 
versed. 
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SAFETY CAR HEATING & LIGHTING CO. v. GOULD COUPLER CO. 

(District Court, W. D. New York. June 22, 1915. On Rehearing, Eebruary 

8, lOlG.) 

No. A-80. 

1. Patents ®=>157 — Rules of Cokstri'ction. 

A patent, when attacked for iuvalidity, should be viewed in a libéral 
.spirit, and should not ouly be sustalned whenever possible, but the con- 
struction placed upon it by the patentée should be adopted, whenever 
this can be doue without excluding anything from it or adding anything 
to it whicli is not fairly contained therein. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 229-232; Dec. 
Dlg. <S=3l57.] 

2. Patents <©=3l08 — Rules of Construction. 

The daims of a patent are entitled to the construction their language 
naturally iniports, and their rejection or replacement by others, or the 
substitution of a new spécification, do not necessarily require the limita- 
tion or narrowing of their scope. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 243l^, 244; Dec. 
Dis,;. <©=5l(i8.J 

3. Patents <ê;=>328 — Vaeidity and Infringement — Car Lighting System. 

The Thompson patent, No. 1,070,080, for au electric car-lighting systein, 
consistiug of a generator driven from the car axle which charges curreut 
to a storage hattery and lamps, the spécial features of which are means 
to ])revent the overcharging of the storage lîattery and to maintain a 
constant current, notwithstanding variations lu tho speed of the car or 
increased voltage of the battery, was not'anticii .;ted, diseloses patent- 
able invention, and, while not for a pioneer invention, covers an im- 
provement of such utility as to entitlo it to a fair range of équivalents ; 
also hcld infringed. 

4. Patents «©=3259 — "Contbibutoet Infringee" — Supplying Pabts of In- 

FEiNGiNG Structure. 

Where a person manufactures an essential part of an infringing struc- 
ture, which is not adaptable to other uses, and disposes of the same to 
others, with the intention that the structure shall be completed or the 
remaining parts supplied by the user, he becomes liable as a "contribu- 
tory infringer." 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 400-402; Dec. 
Dig. <S=259. 

î'or other définitions, see Words and Phrases, First and Second Séries, 
Contributory Infringement.] 

In Equity. Suit by the Safety Car Heating & Lighting Company 
against the Gould Coupler Company. On final hearing. Decree for 
complainant. 

Duell, Warfield & Duell, of New York City, for complainant. 

Kenyon & Kenyon, of New York City (Wm. Houston Kenyon, 
Richard Eyre, and Gorham Crosby, ail of New York City, of coun- 
sel), for défendant. 

HAZEL, District Judge. This action was brought to enjoin in- 
fringement of letters patent No. 1,070,080, issued to the Safety Car 
Heating & Lighting Compan y, as assignée of Harrison G. Thompson, 

or other cases see same topic & KEY-NUMBBK iu ail Key-Numbered Digests & Indexes 
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inventer, on August 12, 1913, on an application dated August 22, 
1908, for improvements in electric car-lighting Systems, in which a 
shunt wound generator is driven from the car axle and charges cur- 
rent to the storage battery and lam]is ; the battery operating as a 
réservoir for emergency purposes and supplying the lamps with cur- 
rent when the car is standing still, or running so slowly that the gen- 
erator output is insufficient to supply the demand. Before the Thomp- 
son invention in controversy there were a number of patents for 
train or car lighting Systems wherein the current was generated by 
the car axle, and indeed such prior lighting Systems included a stor- 
age battery, a generator regulator for keeping constant the generator 
current, and a carbon pile résistance in combination for maintain- 
ing constant the flow of current to the battery and lamps. But such 
prier patents were not free from objection on account of the danger 
of overcharging the battery, which interfered with efficient lighting. 
Spécifie improvements are claimed to hâve been made by the patentée 
to overcome such objections and to produce a constantly useful cur- 
rent in spite of the varying speed of the car and generator, especially 
with relation to the use of such current in charging the battery and 
to simultaneous protection of the battery from injurions or wasteful 
overcharging. 

The claims in controversy are the fourth, ninth, tenth, eleventh, 
twelfth, and thirteenth. The fourth claim reads as follows: 

"4. In car-lightingr apparatus, in combination, an electric generator, a 
.«tornge battery counected to be charged thereby, a variable résistance mediunï 
eompiising a plurality of contacting members adapted to vary their aggre- 
gate résistance witli pressure thereon, said résistance médium being connect- 
ed in tlie fleld circuit of said generator, a current coil serlally conneeted be- 
tweeu said generator and said battery, a voltage coil counected across the 
charging circuit, sépara te movable cores respectivoly coacting with said coils, 
and nieans mechanically conneeted with said cores and tendiug normally to 
eonipress said médium and adapted upon eitlier of said cores being attracted 
to tend to weaken the pressure upon said médium." 

It is a combination claim for car axle lighting, and has the fol- 
lowing éléments: (1) A generator; (2) a storage battery conneeted 
for charging; (3) a variable résistance médium, consisting of a car- 
bon pile rhéostat having a plurality of contacting members adapted 
to vary their aggregate résistance vi'ith the pressure thereon; (4) a 
field circuit; (5) a current coil conneeted between the generator and 
battery ; (6) a voltage coil conneeted across the charging circuit ; 
and (7) separate movable cores tending normally to compress the 
carbon pile, and adapted to weaken the pressure thereon as either of 
the movable cores is attracted. The asserted new éléments of the 
claim include the voltage coil, the manner of its connection, and the 
mechanism by which a plurality of disks in the carbon pile are coni- 
pressed or pressure on the médium weakened. 

Claiin 9 includes broadly the shunting mechanism, consisting of a 
magnetic member arranged to co-operate with the current coil to in- 
crease the résistance, and "means adapted automatically to complète 
a shunt about said coil upon the voltage of said generator falling be- 
low that of said battery." Claims 10 and H specify the varions ele- 
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ments in détail, and concededly are limited to contacts positioned 
upon the main switch as shown in Fig. 2 of the patent drawings; 
while claim 12 includes ail the essential éléments and the arrange- 
ment of the parts by which a co-operative resuit is obtained, and reads 
as follows: 

"12. In car-lighting apparatus, In eombination, an electrlc generator, a 
storage battery adapted to be ebarged thereby, lamps connected across said 
battery, a variable résistance médium comprising a plurality of contacting 
members adapted to vary their aggregate résistance with pressure thereon, 
said résistance médium being connected in the fleld circuit of said generator, 
a current coil, a magnetic member positioned in the field of said coil, means 
coacting with said magnetic member and variable résistance adapted to vary 
the pressure upon said résistance with a variation in current flowing in said 
coil and tending normally to compress said médium, a switch comprising a 
voltage coil connected across said generator, and a movable core having a 
contact member at one end thereof, said switch being adapted to disconnect 
said generator upon its voltage falling below that of said battery by move- 
ment of said contact member, a shunt about said first coil, means coacting 
with the remalning end of said core adapted to complète said shunt upon 
said switch being opened, a second voltage coil and means adapted upon said 
battery reaching a certain state of charge to render said second voltage coil 
effective in reducing the pressure upon said variable résistance médium." 

Claim 13 omits the feature of shunting the current coil by the main 
switch, but spécifies : 

"A normally ineffective voltage coil adapted upon becoming effective to 
control said generator current by acting on the résistance of the generator 
field circuit, and means adapted upon the voltage of said battery attainiug a 
certain value to render said voltage coil effective in controUing said genera- 
tor current." 

The défense is that the claims, if broadly construed, are invalid 
in view of the prior art, and, if limited to the device shown and de- 
scribed, are net infringed ; that in any event the def endant's genera- 
tor regulator is a patentable departure from complainant's ; and that 
the défendant was the first to substitute voltage régulation for cur- 
rent régulation to avoid overcharging the battery. 

There were irreconcilable différences of opinion among the wit- 
nesses as to the fundamental conception of the patent, and the différ- 
ent disclosures of the spécification and claims, as well as concerning 
the resuit attained. Complainant claims that the spécification and 
claims are clear and definite with regard to substituting voltage rég- 
ulation for current régulation when the battery is nearly charged, 
while the défendant asserts that the described means are for charging 
the battery at one time and discharging it at another, or for positively 
disconnecting the generator from the battery and permitting the gen- 
erator to résume action regardless of the speed of the train. The ar- 
gument is that the patentée contemplated another construction oper- 
ating on an essentially différent principle from the apparatus of the 
défendant company; that the original claims were improperly amend- 
ed and broadened to include the defendant's regulator, after its mode 
of opération had become known to the patentée. 

The case was tried in open court by able counsel, aided by compé- 
tent expert witnesses, and the technicalities made as clear as possible ; 
but nevertheless the abstruseness of the subject-matter and the per- 
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plexities arising from contradictory testimony render it difficult for 
me to clearly détermine the many questions involved. My conclu- 
sions as to the proper construction of the patent hâve been formed 
after careful considération of the évidence and the arguments there- 
on; but before stating them it will no doubt be helpful to an under- 
standing of the patent from my point of view if I first direct attention 
to what I believe to be the objects of the invention as indicated by 
the spécification. It is tberein shown that the patentée designed by 
his invention to provide practical and efficient means for charging 
storage batteries, to provide reliable and sensitive means for ren- 
dering the generator inoperative upon its function being performed, 
and to provide automatic means for enabhng the generator to résume 
its charging action independently of the speed of the train. A gên- 
erai référence to the spécification shows that in the shunt field of 
the generator there is positioned a carbon pile rhéostat of a type con- 
cededly known in the art at the date of the invention, which operat- 
ed to change the aggregate résistance of the disks upon the yoke 
pressing against them, which yoke was caused to move oppositely 
by a core when coil 12 became energized. Thus the compression of 
the carbon pile resulted in a decreased aggregate résistance corre- 
sponding to the varying spring pressure imposed upon it, and per- 
mitted more current to flow tlirough the shunt field circuit, which 
resulted in the régulation of the current and the generator output. 

Figure 2 of the drawings, which is an embodiment of the inven- 
tion, is herewith reproduced: 



7_||iail!lr' 
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This sketch shows the field coil in shunt across the generator cir- 
cuit, the main switch being open and the carbon pile compressed 
Ihrough the mechanism while the spring 10 is pressed against the 
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yoke, with tlie resuit that the résistance in the shunt field circuit is 
decreased. A plunger or core, about which coil 41 is wound, has also 
a coil SO which opposes or substantially neutralizes the effect of an 
increase of the current through coil 4^ due to the decrease in the ré- 
sistance of the external circuit of the generator. The spécification 
States that : 

"In this nianner, the additlonal current Is prevented from having a regu- 
latlng and reducing effect upon the résistance device 3, and therefore the 
generator is permitted to furnish sufiieient current for the lamps witliout 
cutting down the charging current of the storage battery. A relay, conipris- 
ing a potential or vnltmeter coil 26, contact niember 27, magnets 31 and 33, 
and contact members 33 and 3.'/, is connect<?d to the terminais of tlie battery 20 
in the sanie manner as already describ(>d with respect to Fig. 1, said relay 
controlling the circuit through the coil Sd, which surrounds the core 37, whlcli 
In this instance is connected with the bell crank lever 38. The oiieration of 
this relay and its associated coil is the same as already described with re- 
spect to the siniilar parts shown in Fig. 1. In order that no current from tho 
battery cnn pass through the coil 30 when tUe core .fj is in its lowered position, 
in which position the generator is eut out, a couductor 51 connected to conduc- 
tor 49 leads to a contact point 52, adapted wlien the core is in its lowered posi- 
tion to be engaged by a pivoted contact mernber 5S connected to the conductor 
which leads to the lamps 2Ji, as shown in full Unes in this figure. When the 
current In the coil .}3 reaches a predetennined strength, the core will be drawn 
upward, as indicated in dotted lines, breaidng the short circuit by lifting the 
contact member 53 from the contact point 52 and allowing the current from 
the battery to fiow through the coil 50. The ob.i'ect of this short circuit device 
Is to permit the .generator voltage to pick up when the generator is to be 
thrown into circuit, which it would uot satisfac-torily do if the battery cur- 
rent were iiermitted to pass through the coil 50, as this current would tend 
to rotate the bell crank lever about its pivot in such a manner as to se)iarate 
the carbon disks and therefore increase the résistance of the generator 
field circuit." 

The régulation of the generator is brought about by the action of 
the séries or current coil upon the carbon pile, which evidently opérâtes 
as an equalizing médium for the current flowing to the battery, respond- 
ing to its requirements as well as to the lamp load. The main circuit 
extends to the storage battery for the purpose of charging it, and then 
passes through the main switch 4^ along to the coil of the séries wind- 
ing 4-3 and to the winding of the regulator, which maintains a constant 
current notwithstanding variations in the speed of the car or increased 
voltage of the battery during the charging opération. When the lamps 
are lighted, the generator current, which ordinarily passes through the 
storage battery, is caused to diverge, a portion flowing to the lamps 
and the balance passing to the battery. Then the lamp current passes 
on to séries coil SO on the generator regulator, and thence to the main 
switch .^7, where it joins the battery current, and after passing through 
coil 4^ the combined current returns to the generator. Without the 
enumeration of additional détails, I think it will be understood that 
by such an arrangement of the circuits the lamp circuit comes in mag- 
netic opposition to the battery circuit with the resuit that the régula- 
tion and maintenance of a constant and definite supply of current to 
the battery, which is the generator current flowing to the battery, is 
secured irrespective of the lamp lead. 
229 F— 28 
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Another important feature of the patent is that, when there îs dan- 
ger of overcharging the battery, coil 36, which is located in shunt with 
the battery current and connected by a lever to the regulator, becomes 
a factor in increasing the résistance in the field coil and in reducing 
or discontinuing the generator output. In this connection there is 
provided a polarized relay arrangement, which upon a fuU charge to 
the battery automatically establishes a circuit through the normally 
inefïective solenoid 36, which, as said in the spécification, "will exert 
a powerful effect upon the lever and swing the same so as to draw the 
yoke 5 away from the résistance média Jf, and materially increase 
the résistance in the field of the generator." By this adaptation the 
output of the generator is diminished, the voltage coil caused to super- 
sede the séries coil, thereby imparting constant voltage régulation in 
place of constant current régulation, and overcharge of the battery 
prevented. Means are also provided for protecting the System during 
the period when the battery alone is supplying current to the lamps. At 
such time a circuit is established leading from the battery to the lamps 
vvithout atïecting any part of the regulating instrumentality. This is 
accomplished by a shunt controlled by contacts on the main switch. 

The invention, as shOiWn by the évidence, consists principally of (1) 
a carbon pile résistance in séries with the generator field; (2) a cur- 
rent coil adapted to influence the carbon pile in such a way as to con- 
trol the résistance, thus controlling the generator and maintaining con- 
stant the output to the battery ; (3) a voltage coil acting upon the carbon 
pile when there is danger of overcharging the battery ; and (4) means 
for eliminating the current coil or cutting it out of circuit with the 
battery, so as to enable the latter to supply current to the lamps sub- 
stantially alone. 

Mr. Waterman, expert witness for the défendant, has severely crit- 
icized the language of the spécification and claims, and, while such 
criticism was perhaps not altogether unwarranted, I nevertheless think 
that a proper construction of the patent requires an ascertainment, if 
possible, of its true meaning or intendment, in order to save it from 
invalidity, even though there may be imperfections or indefiniteness 
in the phraseology. The inconsistencies of description, about which 
nmch was said at the hearing, were due possibly to the failure of the 
soliciter to perfectly understand the invention; but my view is that 
the claims as they were finally allowed by the Patent Office correspond 
fairly to the description. Both Prof. Clifford, of Harvard University, 
and Mr. Hammer unqualifiedly testified, not only that the patent was 
intelligible to them, but that in their judgment the skilled in the art 
would expérience no difficulty in understanding it and reducing it to 
practice. "Every invention," it is said in Robinson on Patents, § 488, 
"is a single step forward in the progress of the industrial arts, and 
cannot be intelligible, except to those who are familiar with the steps 
already taken and with the object this new advance is intended to sub- 
serve.'" 

[1] The rule of law is that a patent, when attacked for invalidity, 
.should be viewed in a libéral spirit, and should not only be sustained 
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whenever possible, but the construction placed upon it by the patentée 
should be adopted whenever this can be done without excluding any- 
thing from it, or adding anything to it which is not fairly contained 
therein. Rubber Co. v. Goodyear, 9 Wall. 788, 19 L. Ed. 566; Klein 
V. Russell, 19 Wall. 433, 22 L. Hd. 116. In Diamond Rubber Co. v. 
Consolidated Tire Co., 220 U. S. 428, 31 Sup. Ct. 444, 55 L. Ed. 527, 
the Suprême Court of the United States, adhering to this rule, sub- 
stantially stated that if the description is sufficient, so that the skilled 
in the art can understand it, the !aw is satisfied; and that "it is no 
concern of the world whether the principle upon which the new con- 
struction acts be obvious or obscure, so that it inheres in the new con- 
struction." 

The défendant, however, insists that the description covers simply 
the disconnection of the generator when the car is traveling at high 
speed, or the inoperativeness of the generator when the battery is near 
the full charge, and the resumption of the generator charge; but 
such limitations on the functions of solenoid 3(J woiild not, I think, be 
a just construction of the patent. Référence is made in the descrip- 
tion, it is true, to means for rendering the generator inactive upon its 
function being accomplished, and means to permit the generator to 
résume action, irrespective of the speed at which the train is running, 
and to the "absolute prohibition of any current being forced through 
charged cells"; but thèse excerpts should be read with the context, 
and considered in the light of the invention and its object as disclosed 
by the évidence. 

But, aside from this. Prof. Clifford, in opposition to the Hteral in- 
terprétation of Mr. W^aterman, referred to différent descriptive phras- 
es, from which it may be inferred that the patentée, in mentioning an 
"absolute prohibition of any current forced through the charged cells," 
merely provided for a possible condition. In varions parts of the 
spécification it is said that the current is maintained substantially con- 
stant, and that when the batteries are fully charged it is désirable "to 
substantially eliminate the charging current," and such wording, in 
connection with the quoted excerpts, to which defendant's expert at- 
tached importance, indicates that the inventor had in niind a différent 
method of opération relating to the generator current at the time when 
the battery is supplying the lamps, namely, the depleting of the coil 
by short-circuiting to weaken the generator field, so that it would hâve 
a substantial eft'ect with ail variations of speed. 

[2] The file wrapper and contents do not, as contended, support a 
limited construction of the claims in suit; for, although an inspec- 
tion thereof shows that at différent times amendments were made, 
and earlier claims rejected, the drawings are nevertheless identical 
with those filed with the application, and, according to a prépondér- 
ance of the testimony, show the adjustment of the voltage regulator 
to cause a réduction of the generator output without the necessity of 
disconnecting the dynamo from the field to protect the battery from 
overcharging. The claims of a patent are entitled to the construction 
their language naturally imports, and their rejection or replacement 
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by others, or the substitution of a new spécification, do not neces- 
sarily require the limitation or narrowing of their scope. Hess-Bright 
Mfg. Co. V. Fichtel, 219 Fed. 723, C. C. A. —; Hubbell v. Unit- 
ed States, 179 U. S. 77, 21 Sup. Ct. 24, 45 L. Ed. 95 ; Western Elec. 
Co. V. Sperry Elec. Co., 58 Fed. 186, 7 C. C. A. 164. Ajîplying this 
rule to the case at bar, I do not think that errors in the spécification 
as originally filed, or inaccurate statements as to the mode of opéra- 
tion of the lighting System, as correctly portrayed in the drawings and 
as specified in the claims as allowed, require a limitation of the claims 
to means for open-circniting the field of the generator. 

[3] As to the prior art : It was old, as heretofore stated, to regulate 
the generator for a constant current charge of the batteries until the 
charge reached a predetermined point, and then to reduce the charge 
by shunt while the current flowed to the lamps. Lighting Systems 
of this type are described in the Bliss patents in évidence ; but, after 
examining them, I bave concluded that they do not necessitate nar- 
rowing or limiting the scope of the claims in controversy. In claims 
9, 10, and 11 of the patent in suit the generator battery lamps and 
variable résistance médium are combined with means for completing 
a shunt about the current coil when the voltage of the generator falls 
below that of the battery, and therefore it difi^ers from the prior pat- 
ents. 

In Bliss patents. Nos. 799,516, and 863,692, there are means fop 
train lighting which involve the use of a so-called "bucker" generator to 
neutralize the action of the main generator in order to et'fect régula- 
tion. As such constructions involved the use of commutators, extra 
brushes, and fields, I do not regard them as bearing materially upon 
the question of anticipation. In Bliss patents. Nos. 799,517 and 799,- 
520, the Carbon pile controls the field of the main generator ; but, as 
there is no shunt contact in association with the main switch, they 
are not anticipatory. In Bliss patents, Nos. 572,627, 799,516, and 
863,692, the coil which is shunted out of action by contacts on the 
main switch is one which would tend to build up the generator field, 
while in the patent in suit the shunting feature éliminâtes the coil to 
permit influencing the carbon pile to allovv the generator voltage to 
pick up when the generator cornes into the circuit. In the Bliss light- 
ing System the cars are not separately lighted, and, notwithstanding 
the employment of somewhat similar means for regulating the bat- 
tery and generator current, I think there was invention in adapting 
such means to a System for separately lighting cars by the production 
of a current of constant value for charging the battery and the simul- 
taneous prévention of overcharge. 

In the Jepson patent, No. 991,198, issued after complainant's ap- 
plication was filed, the shunt is caused to act by the opération of three 
switches, thus making a shunt about the current coil, the voltage coil, 
and a booster; but such patent does not, in my opinion, limit claims 
9, 10, and 11 in suit. 

The Turbayne patent. No. 760,714, which was owned by the défend- 
ant, describes a step by step rhéostat résistance, and, though said resist- 
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ance médium was regardée! at the date of the invention in suit as the 
équivalent of the carbon pile résistance, Turbayne differently wound 
the current windings, and the practicability of his adaptation is not 
free from doubt. Although this patent was granted before complain- 
ant's, it cannot be considered to anticipate it. 

The witness Jepson testified that Turbayne's commercial system was 
essentially différent from defendant's in opération and construction, 
as it used a small dynamo résistance, instead of a carbon pile; and 
there was crédible évidence to show^ that it did not light efficiently. 
For thèse reasons it is not considered of sufficient importance to in- 
validate the patent in suit or to limit its claims. 

Weight is given to the Dick patent, No. 682,978, which was for train 
lighting by the use of a single generator affixed to the car axle ; but 
in such System it is testified there were no means to enable lighting 
the cars while the battery was being charged, nor for protecting the 
battery from overcharge during the charging process. There is a 
résistance device pointed ont, which it is contended afïorded such 
battery protection ; but I am in doubt as to the manner of its opération. 
P\irthermore, the Dick lighting apparatus employed two batteries when 
the generator was simultarieously supi^lying current to the lamps and 
batteries, and therefore it does not disclose the invention in suit. 

There was also- évidence to show prior use, in that a substitution of 
voltage régulation for current régulation was first used on the Lake 
Shore Railroad daily from February, 1908, to October, inclusive. This 
System, known as the System of Bliss, blueprint 3,041, closely ap- 
proached the Thompson patent; but nevertheless crédible testimony 
shows that it operated unsatisfactorily. The évidence is that the only 
shunt in such construction was positioned about the carbon pile, and 
not about a coil controlling the carbon pile, and that the inefficiency 
of the lighting system was due to the faulty location of the shunt. 
It was also shown that this apparatus was supplanted by a différent 
lighting System, and accordingly the presumption is not unwarranted 
that its use, as claimed by complainant, was merely expérimental. 
Therefore there is disinclination on my part to treat it as anticipatory 
or suggestive of any of the claims under considération. 

The Creveling patent. No. 920,827, includes a carbon pile résistance 
in séries with the field circuit controUed by a circuit coil acting through 
a core and lever adjustnient, and in this respect is quite similar to 
complainant's arrangement of the carbon pile. But Prof. Clifford 
swore that such invention had no normally ineffective voltage coil like 
that of Thompson, that there was no protection of the battery from 
overcharging, and that there was no shunt about the current regulat- 
ing coil. Défendant, however, contends that every élément of claims 
4 and 13 is embodied in the Creveling construction, except that nO' re- 
lays are used. Prof. Clifford was cross-examined at length on thèse 
points, and the definiteness of his answers is questioned ; but, on com- 
parison of his testimony with the Creveling spécification and drawings, 
I am of the belief that coil 38 of the Creveling patent in its co-opera- 
tion with coil 18 does not operate to supersede the current régulation 
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wilh voltage régulation, and, though coil 38 is normally ineffective, it 
does not become effective at a predetermined point, as in the Thomp- 
son patent. Hence, in my estimation, there is such an important vari- 
ance between the Creveling and Thompson patents as to prevent the 
considération of the former on the question of the anticipation or 
limitation of the claims in suit. There was testimony tending to show 
that Thompson conceived his invention and completed it prior to the 
date of the Creveling application of May 28, 1908, the Bliss patent. 
No. 863,692, issued August 20, 1907, and the Turbayne patent, No. 
991,106, on application dated May 2, 1908; but such testimony in 
favor of antedating the patent need not be reviewed, considering the 
essential différences existing between such patents and the patent in 
suit. 

In a litigation before this court between complainant herein and 
the United States Light & Heating Co., Creveling patent. No. 747,686, 
was held valid and of sufficiently broad scope to include a carbon pile 
résistance in place of a wire rhéostat résistance ; and in another litiga- 
tion between the same parties the W. I. Thomson patent, which in- 
du ded a carbon pile in séries in the generator field, was held invalid ; 
and it is argued by défendant herein that the effect of complainant's 
testimony, differentiating the patent in suit f rom the Creveling patent, 
is to show that the only novelty was the use of the carbon pile résist- 
ance in Heu of the step by step rhéostat. Complainant rejoins that 
the said Creveling patent was for the broad invention ; that the intro- 
duction of a current coil acting upon the carbon pile résistance to 
maintain a constant charging current, and of a voltage coil differing 
from Creveling's which, though normally ineffective, becomes eft'ective 
at a predetermined time, was an important improvement. There is 
some doubt in my mind as to whether the arrangement by Thompson of 
the voltage coil to act upon the carbon pile résistance in séries with 
the generator field, in view of what vi'as disclosed in the Creveling and 
Thomson patents, involved invention ; but, considering the utility of 
the apparatus, such doubt, I think, should be resolved in favor of the 
existence of invention. Krementz v. S. Cottle Co., 148 U. S. 556, 13 
rfup. Ct. 719, 37 L. Ed. 558._ 

The prior art, in my opinion, does not disclose the combination of 
any of the claims in controversy. That the invention in suit was a 
useful contribution to the art may be inferred from the results which 
it produced. The record shows that at the time it vi'as conceived a 
problem existed because of the danger of injury to the battery from 
overcharging, which skilled electricians were endeavoring to solve, each 
somewhat advancing the art, but in the main f ailing to accomplish what 
vvas finally accomplished by complainant's patent. And while such 
patent was not for a pioneer invention in the sensé that a new art 
was discovered, it nevertheless was an improvement in an old art of 
such signiiicance as to entitle it to protection and the application of 
a fair range of équivalents in a suit for infringenient. 

The question of infringement concerns, not only the fourth claim, 
covering the broad invent'on, but also the spécifie claims for practicing 
it. As the patentée was the first to devise means for successfuUy safe- 
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guarding the battery from excessive charge of current from the gen- 
erator, thus making car lighting more efficient, the claims should be 
broadly enough construed to include apparatus which adapts substan- 
tially similar means and instrumentahties to attain the same resuit. 
True enough, in defendant's apparatuses there are différences of con- 
struction; but in my opinion they relate to the détails of opération 
only. 

At the hearing I entertained the impression that défendant had 
distinguished its construction from complainant's by Connecting the 
voltage coil to the opposite ends of the carbon pile in such a way as 
to absolve it from infringement, and that such opération was upon 
a différent principle ; but I am persuaded by a fair prépondérance of 
the évidence that that feature comes vvithin the scope of the patent 
and was not essentially différent from complainant's adaptation, or 
from the panel, Exhibit 15, which was exhibited by the patentée in 
Chicago in the year 1908, and which was provided with separate 
movable cores connected with the carbon pile, as specified in claim 
4 of the patent. Defendant's opération from opposite ends of the 
carbon pile does not avoid infringement as the necessary pull was 
transmissible from the movable cores by one lever as well as two. 
Nor does it make any différence that in defendant's structure the 
cores were controlled by weights, instead of springs, for the former 
undoubtedly were the équivalent of the latter as it was adapted in 
complainant's patent. 

[4] It is unnecessary to dwell further upon the question of in- 
fringement, as the apparatus of the défendant as sketched diagra- 
rnatically in Complainant's Exhibits 8 and 9, was an appropriation of 
the regulator described in the spécification in suit. Exhibit 9 shows 
a constant current generator System, as distinguished from a constant 
battery current System, in which a shunt path for short circuiting the 
current coil was unnecessary; but this différence is not of material 
importance. In other respects the System is similar to the constant 
battery' current System. It bas the main switch with upper contacts 
and the circuits are arranged to shunt the current coil. Hence said 
apparatus is convertible without difficulty into a constant battery Sys- 
tem by merely changing the lamp leads. To thus construct the de- 
vice was to infringe claims 4 and 13, and also claims 9, 10, 11, and 
12, under the doctrine of Wallace v. Holmes, 9 Blatchf. 65, Fed. Cas. 
No. 17,100, Thomson-Houston Electric Ce. v. Black River T. Co., 
135 Fed. 759, 68 C. C. A. 461, and Canda v. Michigan Malléable Iron 
Co., 124 Fed. 486, 61 C. C. A. 194, which cases substantially hold that 
where a person manufactures an essential part of an infringing struc- 
ture which is not adaptable to other uses, and disposes of the same 
to others with the intention that the structure shall be completed or 
the remaining parts supplied by the user, he becomes liable as a con- 
tributory infringer. 

Other reasons are urged by défendant why its lighting Systems are 
not infringements of the patent in suit; but it would serve no useful 
purpose to separately discuss them. My conclusion is that the claims 
in Thompson patent, No. 1,070,080, are valid and infringed by the 
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lighting Systems shown in the sketches to which référence lias been 
made, and in bulletins 11-A and 11-B of Complainant's Exhibits 
2 and 3. 

Complainant is entitled to the relief prayed, with costs. 

On Rehearing. 

Duell, Warfield & Duell, of New York City, for plaintifï. 

Kenyon & Kenyon, of New York City (Walter C. Noyés, Wm. 
rîouston Kenyon, and Richard Eyre, ail of New York City, of coun- 
sel), for défendant. 

HAZEL, District Judge. Considering this case in connection with 
varions matters argued on the rehearing, I think that I failed in my 
original opinion to sufficiently dilïerentiate the Thompson patent in 
suit from the prior Turbayne patent, No. 760,714, the Bliss patents, 
Nos. 799,516 and 799,.520, and Bliss Bulletin No. 20, and therefore, 
for the sake of clarity, I am filing this supplementary opinion, without, 
however, changing the conclusion heretofore reached that the claims 
in controversy are valid and infringed by the défendant. 

We are not hère concerned with a patent performing a function 
never before performed, but with an improvement in a car-lighting 
System relating specifically to a method of charging storage batteries 
in connection with generators driven by car axles with a view of 
making this opération more simple and efficient. To accomplish this 
the patentée provided sensitive means for making the generator inop- 
erative upon the instant the battery is fuUy charged, and for permitting 
the generator to résume its work regardless of the speed of the train ; 
such means consisting of the combination and arrangement of éléments 
set forth in the specilication and claims. In prior car-lighting Systems, 
as shown in the Creveling patent (Safety Car Heating & Lighting 
Co. v. United States Eight & Heating Co., 222 Fed. 310, affirmcd 223 
Fed. 1023, 138 C. C. A. 651), it was demonstrated that, to secure 
be<ter and more économie results and to efîectively avoid injury from 
overcharging the battery, means were necessary (automatically oper- 
ated) for materially decreasing the generator output without afïecting 
the battery, wdiich should continue to supply current to the lamps. As 
the lamps, when lighted, do not reciuire as much current as is required 
to keep the battery charged, a rapid or graduai réduction of the cur- 
rent output is necessary to prevent overcharging. The patentée in his 
improvement arranged the generator in shunt and provided: (1) A 
Carbon pile résistance, to maintain a normal output, and made the 
same responsive to changing conditions of opération; (2) a current 
coil, to control the carbon pile in séries to obtain a constancy of charge 
to the battery; (3) a voltage coil, to decrease the charging current; 
and (4) a cut-out, to regulate the battery when it alone supplies cur- 
rent to the lamps. There are many intricate détails of opération and 
co-operation, as indicated by the quotation from the spécification con- 
tained in the original opinion; but the merit of the invention résides 
in the adaptation of means by which a variable balance of current tlow 
was maintained. 
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I have been much concerned about the proper interprétation of daim 
4, which défendant insists is anticipated by the Turbayne patent 
heretofore mentioned, and which in the original opinion was heîd not 
anticipatory, as it disclosed a differential current winding and its 
practicability was considered doubtful. I shoitld have stated that the 
main distinction is that claim 4 calls for separate movable cores re- 
spectively coacting with the current and voltage coils and functioning 
to compress the carbon pile résistance, and includes a voltage coil 
connected across the charging circuit and a voltage coil that is nor- 
mally ineffective, while the Turbayne patent is without such éléments 
or their équivalents. Although in a sensé the separable movable cores 
of Thompson with voltage and current windings correspond to a 
single core with différent windings, the latter nevertheless is unable 
to function in the same way as the former, or to efficiently protect 
the battery. It is important that the voltage coil should be normally 
ineffective until the predetermined time when it supersedes the cur- 
rent coil to control the generator. Professor Clifford clearly testified 
that there vi'as a real point to the effect of separate cores, even though 
they put the winding 36 of the Thompson patent upon a single plunger 
with windings 4^ and 50, saying : 

"Ail the time when tlio battery is being eharsed by a constant current, 
current ref;ulation being secared by thèse current coils on that plunger, ail 
that from 3(1 is exaetly as if it liid not exist Ijecause it is not in circuit. It 
does not do it until the contact 27 (relay) cornes on the contact 30. in other 
words, that contact not lieing oj'.ei-atert by .i'i until the battery is at danger 
point; that is, just e.xactly as if the,v were ont of the system enrirely. In 
otîier word.s, there is no \'()lt;ige régulation until the battery is at fuU charge. 
It is inei-el.y current régulation." 

"We lind that [in Thompson] there are not only separate cores, but in effect 
separately movable cores, because in tlie first part of its cycle 3(! is nonex'ist- 
ent, and in the second i:a)-t of its (cycles il and 50 are nonexisteut so far as 
their regulating effect is concerned." 

Turbayne's arrangem.ent of the current coils and voltage coil F " 
around a single core functioned to aft'ect the core and the step by 
step résistance as soon as the voltage was on the battery because of 
the coml)ined action of the two current coils, one in séries with the 
lamps and the other acting in opposition thereto. Such arrangement 
I think was incapable of producing the stop charge effect aimed at 
by the patentée or of producing a normally ineffective voltage coil. 
It is true claim 4 does not specify a normally ineffective voltage coil 
or a relay to make it effective, but the claim must be construed to 
cover the actual invention; that is, as if such features had been speci- 
fied therein, since they are substantially described in the spécification. 
Fowler & Wolfe Mfg. Ce. v. McCrum-Howell Co., 215 Fed. 905, 132 
C. C. A. 143. 

It is further urged that claim 13, which does not include a carbon 
pile, is anticipated by the Creveling patent. Although Creveling broad- 
iy indicates means for protecting the battery from overcharge, I am 
quite convinced that bis means for controlling the rhéostat résistance 
m séries with the voltage field of the regulator were différent from 
complainant's, in that he specified no current coil acting upon a resist- 
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ance médium to maintain a constant current and no voltage coil comin;-^ 
into action at a predetermined time. Coil 31 of his patent does no: 
correspond to the normally ineffective voltage coil of the Thomp?0ii 
patent, and therefore the Creveling patent neither anticipâtes nor lirn- 
its claim 13 in suit. 

The Bliss patents, Nos. 799,516 and 799,520, are claimed to an- 
ticipate claims 9, 10, and 11 in controversy. Such claims, though not 
specifying as an élément a voltage coil acting upon a carbon pile to 
protect the battery from overcharge, nevertheless include the feature 
of completing a shunt about the current coil when the voltage of the 
generator falls below that of the battery. The Bliss patents, as here- 
tofore pointed out, are descriptive of a bucker system of train light- 
ing; but défendant claims they are not limited to that, and, indeed, 
in patent No. 799,520 it is stated that a carbon pile may be substituted 
for the bucker, or that other suitable means may be used for regulating 
the flow. I nevertheless think that such patents are not anticipatory, 
as even with the carbon pile arrangement they were incapable of 
achieving the resuit of the invention in suit, owing to the fact that the 
résistances were positioned in parallel, and were not usable for effi- 
cient field régulation of the generator in a car-lighting System. It 
makes no différence that it was possible for them to use a carbon pile 
in lieu of the bucker by completing a shunt about the current coil 
when the voltage was decreased below the battery and thus to operate 
somewhat similarly to the patent in suit, for it is believed that the 
simplicity of co-operation attained by Thompson woukl not hâve fol- 
lowed. In such a situation the défendant cannot avoid infringement 
by merely proving that part of the entire invention is contained in one 
prior patent and part in another. Parks v. Booth, 102 U. S. 96, 26 L. 
Ed. 54; Bâtes v. Coe, 98 U. S. 31, 25 L. Ed. 68. And also I am still 
of the opinion that it was not an obvious thinr; for a skilled engineer 
to change a system for train lighting in wlùch the generator was 
located in the baggage car or locomotive into a practicabie system for 
separate car lighting in which the generator is driven by the car axle. 

Bliss Bulletin No. 20 was not discussed in the original opinion, but 
it was not overlooked. It was believed that, as claims 9, 10, and 11 
included as an essential élément a variable résistance médium with the 
current coil in shunt for regulating its action — a feature not found in 
the Bulletin — it was not an important référence. Besides, the Bulle- 
tin specified a rhéostat regulator coacting with vibrating contacts which 
operate by cutting in and out of the circuit. Such a contrivance could 
not evenly regulate the current and was based upon an essentially 
différent élément from the patent in suit. 

Nor are claims 4 and 13 invalid because of anything contained in 
Jepson patent, No. 981,198, which describes régulation of the current 
to the battery by a booster device to assist the generator voltage in 
performing its function. In that patent coils 33 and 50 together con- 
trolled the résistance of the carbon pile and maintained the voltage of 
the generator constant. Certainly the carbon pile was not controlled, 
as in the Thompson patent, by a current coil until the voltage of the 
battery neared full charge, when the voltage opérâtes to supersede 
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the current coil to decrease the output of the generator. Hence Jep- 
son failed to accomplish the object of daims 4 and 13. 

Claim 12 of the Thompson patent does not specify the relay or volt- 
meter {S6 and ^.■^) connected to the voltage coil 36, but spécifies "means 
adapted upon said battery reaching a certain state of change to ren- 
der said second voltage coil effective in reducing the pressure upon 
said variable résistance médium" ; while claim 13 spécifies "means 
adapted upon the voltage of said battery attaining a certain value to 
render said voltage coil effective in controlling said generator current." 
The spécification clearly shows what the means were to which the 
said claims refer, but they are not limited to such relay device or in- 
strumentalities for accomplishing the desired results. While the pat- 
ent was for an improvement, it nevertheless brought into the art a 
nevv and novel combination or arrangement of éléments, separately 
old, but which achieved a new and useful resuit in car-lighting Sys- 
tems, and therefore the claims are entitled to a fair range of équiva- 
lents. A construction of such scope should be accorded them as to 
include a car-lighting System embodying a combination of the éléments 
in suit which achieves substantially the same results. 

Claim 4 is in my opinion infringed by the défendant company, for 
in its car-lighting system it uses in combination a generator, a storage 
battery, a carbon pile or variable résistance médium arranged in the 
field circuit of the generator, which opérâtes to vary the aggregate ré- 
sistance upon compressing the disks, a current coil serially connected, 
a voltage coil connected across the charging circuit, whicli under normal 
conditions is inert or uninfluenced, but which becomes effective vi^hen 
the accumulator is nearly f ully charged ; the voltage or energy passing 
through the voltage coil at such time being of sulhcient potentiality to 
raise the separate movable cores, which are connected so as either to 
compress or to attract the carbon pile résistance. Défendant also em- 
bodies in its apparatus the éléments of claim 9 (typical of claims 10 
and 11), which includes the current coil and the specified means co- 
acting with it to increase the résistance when the carbon pile is at- 
tracted, and "means adapted automatically to complète a shunt about 
said coil upon the voltage of said generator falling below that of said 
battery." By a lever mechanism operating upon the carbon pile there 
was secured a régulation of the movements of the core, and by opening 
the circuit and closing the shunt the battery was permitted to supply 
current to the lamps as in complainant's apparatus. 

There was much discussion as to whether claims 12 and 13 were 
infringed, as concededly the défendant does not use a polarizing relay 
mechanism in its apparatus, nor an energizing coil functioning like 
coil 36 of the Thompson invention. It is, however, proven that to 
accomplish the same resuit défendant utihzes the magnetic pull or con- 
ductivity of the voltage coil to balance weights oh the lever, thus se- 
curing the inertia of the core until the storage battery is substantially 
charged, when the strength of the voltage coil raises one core and 
releases the other, which then rests upon its stop. The séries coil 
then becomes inefïective, leaving the control of the generator voltage 
to the voltage coil, as in complainant's patent. The question of whether 
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the defendant's embodiment comprises the means of the said daims 
in suit is not free from difficulty. But as a normally ineffective volt- 
age coil for voltage régulation is used, and is arranged to become 
effective to supersede the séries coil in supplying constant voltage 
régulation in lieu of constant current régulation, thus protecting tbe 
battery from overcharge, the claims are believed to be infringed by 
the défendant. They are not, as contended, for a mère resuit, and the 
défendant by its employment and arrangement of instrumentalities uti- 
lizes the principle upon which the Thompson invention is based. Sure- 
ly défendant had an object for apportioning and attaching weights to 
the dash pot, and for adjusting the lever mechanism and winding the 
coil in a certain way, which object no doubt was to secure inertia of 
the voltage coil up to a certain degree of battery charge and then to 
render it effective. 

Claim 13 is not anticipated by Dick patent. No. 682,978 ; my reason 
for such conclusion being stated in the original opinion. Other matters 
argued at the rehearing are also deemed by me to bave been sufficiently 
covered in the original opinion. 

As the defendant's System embodies the éléments of the Thompson 
System in suit, opérâtes in substantially the same way, and produces 
the same resuit, a decrce for complainant may enter ; but, on the as- 
sumption that défendant will wish to appeal, counsel are advised that 
a supersedeas will be allowed. 



BROWN V. l'ENNSYLVANIA CANAL CO. et al. 

(I)lsti'ict Court, E. D. remisylvaiila. February 8, 191G.) 

No. 677. 

1. CoiiPon.^TioNS i©=48G — CouponATE Mortgaciks — Sinking Ftjnds — Iîigiits 

0I>' KONDIIOLIJERS — "XeT EALiNIXGS." 

A ralU'oud conipaiiy or,<;anized a canal compauy to take over a canal 
owncd by it, and providcd for an iuterlockins directornts". The <'anal 
coniiiany execntcd a luortgase and gave the trustée, a railroad ollichd, 
Ijower to sélect the oUicers aud managers of the canal couipany, and rhe 
canal was conducted as a dejjartment of tho railroad. ïhe niortgage pro- 
vidud that the canal conipany woidd each year, ont of its net anuual 
earainj-'s, if suHicient, provide a sinking l'und of ,$20,000, but, if not sulli- 
cient therefor, then a sum e<}ual to sucli net anuual earniui.':s for the pay- 
nient of the priucijjal of the bonds, sucli sinking fund to be invested by 
the canal coinpaiiy in the bonds thereby secured or in other gtwd securi- 
ties. Ali the charges and earnings of the canal conipany were to be 
applied to interest as well as principal. The railroad compauy was a 
party to the niortgage, and Inclorsed on the bonds an agr(>enient to pur- 
cliase any of the interest coupons not paid by the canal compauy, aud iu 
a suit to foreclose the niortgage it was interpreted as requiring the re- 
demiitiou of interest coujious so takeu uji by the railroad compauy be- 
fore payment of the principal. Held, that tlie bondholders liad a right to 
\\A\e the net eariiiugs of the canal compauy to the extent of .fi^O.OOO a 
year applied to the sinking fund provided for payment of the principal, 
instead of paying interest ou the bonds, aud thereby relieving the rail- 
road compauy of its obligation to purchase the coupons, slnce. while "net 
earnings," iu bookkeepiug language, meausS a balance, or what remains 

<gz::3For other cases see same topic & KEY-NUMBEtC in aU Key-Numbereci Digesta & indexes 
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after something lias been cleducted, the déductions to lie made can only 
be determlued from the occasion for the use of the words, or from the 
context. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. <S=34S6. 

For other définitions, see Words and Phrases, First and Second Séries, 
Net Earnings.] 

2. COKPOHAÏIONS <@=3486 — CORPOEATE MoKTGAGES — SlNKING FUNDS — RlGHTS 

OF BOXDHOLDERS. 

If the railroad company was bound to purchase unpaid coupons attached 
to bonds in wliich the slnking fund was invested, it was a wrong to the 
bondholders to cancel such bonds, thereby depriving the sinking fund of 
the interest to accrue, while, if it was uot so liable, it was a wrong to 
the bondholders to invest the sinking fund in securities which bore no 
interest. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. <S=3486.] 

3. Corporations <S=34S2 — Foreclosuke of Mortgaoe — Judgmekt — Conclu- 

siveness. 

The decree in the foreclosure sxiit, in which it was determined that the 
interest coupons taken up by the railroad company were to be flrst paid 
from the proeeeds of the mortgaged iiroperty before payment of the 
principal, though conclusive as between ail persons bo^md thereby on ail 
questions involved in it, did not bar a suit to require the railroad company 
to aceouut to the bondholders for the loss su.stained by its diversion of 
nioneys from the sinking fund, or depletion of the fund for its benefit. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1870, 1877- 
1888 ; Dec. Dig. <S=3482.] 

4. Corporations <S::3318 — Liability for Acts of Officers and Agents. 

Though there was no direct évidence that the railroad company had, by 
any corporate action, anything to do with the sinking fund, it was a fair 
inference that tlie common otticers and agents of the two corporations, in 
di\'ertlng the sinking fund so as to beueflt the railroad company, were 
actiug for and by command of the railroad company. 

[l'd. Note. — For other cases, see Corporations, Cent. Dig. §§ 1363, 1364; 

Dec. Dig. ®::::3318.] 

In Equity. Suit by Alice Francis Brown against the Pennsylvania 
Canal Company and others. On trial hearing on bill, answer, and 
proofs. Decree for plaintiff. 

John Cadwalader, Jr., and Thos. Raeburn White, both of Phiîadel- 
phia, Pa., for plaintiff. 

John Hampton iJarnes, of Philadelphia, Pa., for défendant Penn- 
sylvania Canal Co. 

Francis I. Gowen, of Philadelphia, Pa., for défendant Pennsvlvania 
R. Co. 

John G. Johnson, of Philadelphia, Pa., for trustée. 

DICKINSON, District Judge. The questions raised and argued 
eut in this case, so far as they call for discussion at the présent time, 
are involved in the relations of the parties growing out of the trans- 
actions in which they were engaged, the proper construction of the 
contracts, in which they ail had part, and the légal conséquences of 
other litigation, to vi'hich they or some of them were parties. 

A history of the transactions out of which this controversy has 
grown might well begin with the fact that the state of Pennsylvania 

(,'i;c=3For other cases see same topic &. KEY-NUJVIBER in aU Key-Kumbered Digests & Indexes 
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made over to the railroad company bearing its name certain property 
of the State. A part of this was a railroad. Another part was a 
canal known to this record as the Pennsylvania Canal, The railroad 
and the canal throughout the length of the latter ran side by side. 
Later on in time the railroad managers decided to hâve a canal com- 
pany organized. It was doubtless deemed of importance to provide 
against the possibility of the control of the canal passing into hostile 
hands. Assurance against this was secured through the ownership of 
its stock. This, in turn, made possible an interlocking directorate. 
This again, in turn, made certain the sélection of friendly officers and 
a friendly management. This sélection of the personnel of officers and 
managers was extended to the trustée under the mortgage hereinafter 
mentioned, who and those who succeeded him was always some one 
wlio stood high in the responsible executive management of the rail- 
road ; the last trustée being the présent président of that road. The 
afïairs of the canal company were managed in accordance with this 
plan. 

The fact has already been f ound by another court, and the situation 
and relation of the parties and what was done compels the finding, 
that the affairs of the canal were conducted after its incorporation pre- 
cisely as they would bave been, had the canal management continued 
to be a department of the railroad, an account of the earnings and dis- 
bursements of which was separately kept. This began at the beginning 
and continued to the end. A canal company was accordingly chartered. 
The plan of the managers of the railroad, as outlined in the annual 
report, embraced a supply of capital to the canal company through the 
expédient of an issue of bonds, the payment of which was secured by 
a mortgage of its property. x\n aggregate of $3,000,000 of thèse bonds 
was issued. The intimate relations between the canal and railroad 
companies induced, if indeed they did not compel, the railroad com- 
pany to become a party to this mortgage. This was effected tlirough 
ai» agreement indorsed on the bonds that the railroad company would 
purchase any of the interest coupons which were not paid by the canal 
company. This gave to prospective bondholders a satisfying assurance 
that they would receive the interest as it fell due. Certain provisions 
(to be hereafter particularly discussed) were likewise made through a 
sinking fund for taking care of the principal of the bonds at maturity. 
This gave a like assurance of the payment of the principal. The pay- 
ment of interest and principal being thus both provided for, the bonds 
were put upon the market and sold, the plaintiff's predecessor in title 
becoming the purchaser of some of them. It has been judicially de- 
termined in proceedings in equity (hereafter referred to at some length) 
that the undertaking of the railroad company was not a contract to 
guarantee the payment of the interest, but a contract to purchase the 
coupons. 

It may be noted in passing that a more simple and direct means of 
providing a market for the bonds (which was evidently the purpose 
of the railroad company) would bave been to hâve guaranteed the pay- 
ment of both interest and principal. We bave the opinion of the gên- 
erai soliciter of the railroad company (which affords the explanation 
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of why the sîmpler plan was not adopted) that the raiiroad company 
was without the corporate power to make a contract of guaranty, but 
did hâve full power to enter into a contract of purchase. What has 
come to pass is that the canal company was unable to pay either in- 
terest or principal. The raiiroad company admitted and, of course, 
met its obligation to take up by purchase the interest coupons. The 
bondholders hâve, in conséquence, been paid their interest in full. The 
provisions made through the covenants of the mortgage for the pay- 
ment of the principal of the bonds were not met and thus far the loss 
has fallen upon the bondholders. Ail the property and assets of the 
canal company are gone, and hâve passed almost wholly into the owner- 
ship of the raiiroad company. This has, it is alleged, been brought 
about, and the affairs of the canal company hâve been managed and 
its assets manipulated, by the raiiroad company in such manner as to 
resuit to its gain and the loss of the bondholders. 

The plaintifï has brought this proceeding for the benefit of herself 
and of any other bondholders who may intervene. The gênerai pur- 
pose of the bill is to fasten upon the raiiroad company responsibility 
for the loss sustained by the bondholders. The plaintifï avers such 
responsibility to arise out of certain acts of the raiiroad company. 
Thèse resulted in acts of omission and commission on the part of the 
canal company and of the mortgage trustée. Thèse acts may thus be 
summarized : 

The mortgage (as construed by the plaintiff) provided that a sum 
(which we vvill call $20,000) should be paid annually into a sinking 
fund pledged first to the payment of the principal of the bonds at 
maturity. The raiiroad company (as already stated) had agreed to 
cash the interest coupons which the canal company did not pay. The 
practical situation was in conséquence this : If the $20,000 was paid 
into the sinking fund the payment of the principal of the bonds was 
made sure, but the raiiroad company would hâve that mUch more to 
advance in the purchase of interest coupons. If the $20,000 was di- 
verted to the taking up of the coupons, the principal of the bonds would 
remain unpaid, and the raiiroad company would save $20,000 annually. 
The money was applied to the coupons, and the principal of the bonds 
went unpaid. The raiiroad company thus gained what the bondholders 
lost. Another provision of the mortgage was that the sinking fund 
moneys might be invested in the purchase of the bonds or in other 
securities. If thèse funds were invested in the bonds, and the bonds 
were canceled, the bondholders would lose the accumulations of 40 
years or less of interest. If the bonds were held as an investment, the 
question would arise of whether the contract of the raiiroad applied 
to interest coupons held by the sinking fund. No trustée for bond- 
holders could avoid seeing that the bonds should not be canceled, and 
that none should be purchased unless the payment of interest was as- 
sured. Bonds were not only purchased for the sinking fund, but they 
were also canceled. Hère, again, loss resulted to the bondholders and 
gain to the raiiroad company. The plaintifï asserts that if the bonds 
had been held as an investment the raiiroad company would hâve been 
obliged to take up the coupons. However this may be, it is clear that 
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the sinking fund shoiild not hâve been invested in tlie bonds unless 
interest could be collected. 

Still another feature oi the situation was this : Some of the rcal 
estate of the canal company could be sold without the consent of the 
trustée under the mortgage. Some of it could be sold with his con- 
sent. Some could not be alienated from canal purposes. The prop- 
erty was sold. Much of it, as before stated, passed through such sales 
into the ownership of the railroad. The charter of the canal company 
was so changed by a spécial act of assembly as to give législative con- 
sent to the abandonment and sale of ail parts of the canal. The plain- 
tiff avers that in thèse sale transactions the railroad company sold to 
itself and bought from itself, and that the priées paid were wholly 
inadéquate. The undoubted fact is that when the bonds matured the 
canal company was found to be without assets suiïîcient in value to 
reach the payment of the principal of its bonds. Ail that it had went 
to the railroad company to repay the interest coupons which it had 
taken up, and which, under the terms of the mortgage as interpreted in 
the proceecling referred to, were to be first paid before the principal 
of the bonds. 

There are other features of the transaction of which the plaintiff 
makes complaint. Thèse, for the reason hereinafter stated, we pass 
without comment. Those referred to will suffice to présent the grounds 
upon which the prayers for relief are based. It is unthinkable that 
the things which were donc would hâve been donc if the résultant 
loss to bondholders had been forecast. The course of events can only 
be accounted for upon the supposition that everybody in interest was 
consenting and that the things donc were for their cornmon benefit; it 
not being then foreseen that the bondholders would hâve an interest. 
The conséquences are to be regretted, even if redress can be awarded, 
because of the possibility (as to which the proofs are silent) that the 
right to redress may hâve passed from many who really suffered the 
loss entailed. The gênerai principle of tlie theory upon vi'hich the 
plaintiff rests her présent claim was unchallenged at the argument. 
There is, because of this, no occasion to discuss it. The language of 
her counsel may be paraphrased in order to formulate a statement 
of it. It is that under the facts of this case the railroad company 
stood in such a relation to the bondholders as that it is bound to make 
good to them any loss which they hâve sustained from any wrongful 
acts of omission or commission clone by the railroad company for its 
benefit, or donc by the trustée or the canal company by the procure- 
ment of the railroad company. 

[1,2] The claim of the plaintiff is met by a déniai that any wrong- 
ful act was done. So far as space permits we will take up the men- 
tioned acts in their order. The first is the $20,000 payment into the 
sinking fund. The provision in the mortgage is as follows: 

"First. That the pîuty of the first part [the canal company] shall and will 
first provlde lu each ycar out of the net auuual earulugs, If sufliclent for 
that pnrpose a sinking fund of twenty thousand dollars (!F20,000.00) per 
annuui, but, If not .sufficient therefor, then such sitm as shall be eijual to 
the said net annvnil earninss for the payment of the principal of the bonds 
hereby secured, comniencins ou the first day of July, A. D., one thousaud 
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eight hundred and seventy-two (1872), on or before whlcli day the first of 
sald aiinual appropriations of twenty tliousand dollars ($20,000) or other 
sum as aforesaid shall be made, and the same shall be from tinie to time 
Invested by said party of the first part in the bonds hereby secured, or in 
other good securities," 

The meaning of which we are in search is to be extracted from the 
words "net annual earnings." There is small aid to be had from the 
lexical meaning of "net earnings," and even less from the adjudged 
cases. The words, in bookkeeping language, mean a balance, or what 
remains after something ha!^ been deducted. What the déduction is, 
or what is to be included in it, can only be determined from the occa- 
sion for the use of the words, or from the context. The occasion hère 
was a pourparler with the prospective bondholders. The words are 
the words of the railroad company. The purpose of their use was to 
make a market for the bonds by assuring a business certainty that the 
bondholders' money would be returned to them, interest and princi- 
pal, when payable. If this had been the ordinary case of a corpora- 
tion borrowing money, and the mortgage had been the usual mortgage, 
there would be a flat absurdity, as counsel for défendant point out, 
in providing for the payment of the principal at the expense of the 
interest going unpaid. It was not, however, such a case. The bonds 
could not bave been floated on the crédit of the canal company with- 
out the railroad. Nor was the mortgage the usual mortgage. It had 
attached to it this obligation of the railroad company to take up the 
interest coupons. The contract took this instead of tbe usual form of 
a guaranty of principal and interest, because (as already explained) 
the railroad company could agrée to purchase, but could not guarantee. 
There was a practical difficulty in the way of an agreement to pur- 
chase the bonds, because no price could be fixed, and besides this 
would hâve defeated the main purpose of the loan. It was unneces- 
sary to ngree to purchase the bonds at maturity, if the payment of 
the principal was assured. At ail events what the railroad company 
said to the investors in the bonds was this : You will receive your 
interest promptly, because we are a market for the coupons. You are 
certain to get your principal, because a sinking fund of $20,000 per 
year is provided for out of earnings before interest is deducted. If 
it does not hâve this meaning, the sale of coupons would be at the 
cost of the principal, and the agreement to buy the coupons was a 
trap for the unwary. 

The further argument of défendant comes to the same thing. It 
is that the construction contended for by plaintiff is inconsistent with 
the covenant of the mortgage that ail the assets and earnings of the 
canal company should be applied to interest as well as principal and 
the finding that the interest was to be first paid. Again we say, if the 
mortgage were the ordinary mortgage, the ai'gument would doubtless 
be Sound. It is not, however, the ordinary mortgage, but such a mort- 
gage with the covenant of the railroad company added, and with this 
added such a construction of this clause is entirely consistent with 
ail the covenants of the mortgage. Out of the bond springs the obliga- 
tion of the canal company to pay both interest and principal. The 
added contract requires the railroad company to advance the interest, 
229 F.— 29 
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and the mortgage applies $20,000 oî the ''net earnings" (before any 
déduction for interest) to the payment of the principal We find, in 
conséquence, [the division of ] the net annual earnings up to the limit of 
$20,000 for the benefit and in ease of the railroad company to hâve been 
a vvrong to the bondholders, who suffered thereby. We think, also, there 
should be a Uke finding with respect to the purchase and cancellation 
of the sinking fund bonds. This finding is not affected by the argu- 
ment of défendant that the railroad company was not bound to pur- 
chase the coupons held by the sinking fund. If the railroad company 
was so liable, it was a wrong to the bondholders to cancel such obliga- 
tion for the benefit of the railroad. If the railroad company was not 
so liable, it was a wrong to the bondholders to invest their moneys for 
the benefit of the railroad in securities which bore no interest. 

We feel relieved of the necessity, at this time, of inquiry into any 
further wrongs which the bondholders may hâve sustained. As the 
practical mathematics of the case hâve been presented to us, a decree 
enforcing the above findings will give to plaintiff ail the relief to 
which she is entitled. If this turns out not to be the case, fuU relief 
can be accorded at the time of the entry of a formai decree. This 
brings us to the branch of the défense upon which chief reliance is 
placed. This rests upon the légal conséquences of the litigation to 
which référence is made. This resulted in a decree of the court of 
common pleas No. 5 in and for the city and county of Philadelphia, 
sitting in equity. 

[3 I The bill was filed at the instance of the railroad company as 
a holder of bonds. The plaintifif was the trustée under the mortgage. 
The défendant was the canal company. The railroad company and 
a large number of other bondholders intervened as parties in interest. 
The cause reached on appeal the Suprême Court of the state and is 
reported in Rea v. Penna. Canal Co., 249 Pa. 239, 94 Atl. 833. The 
principle invoked hère is the res adjudicata principle. The gênerai 
purpose of the bill was to foreclose the mortgage. To one trained un- 
der the Pennsylvania System of laws the légal effect may be best ex- 
pressed by analogy to a judgment in a scire facias sur mortgage pro- 
ceeding and a decree distributing the fund raised by a sale made un- 
der such proceeding. It must be that the decree referred to settled ail 
questions which in légal intendment were involved in the issues there 
raised. It therefore is the law of the case, and is conclusive of the 
subject-matter of which and upon the parties of whom the court had 
jurisdiction and their privies. 

Such a proceeding is essentially one in rem. The res at first is the 
property then subject to the lien of the mortgage and which might be 
taken and sold in satisfaction of the mortgage debt. It afterwards 
embraces the fund which is raised by the sale of the mortgaged prem- 
ises under the foreclosure proceedings. The issues raised are de- 
termined by the pleadings. The judgment in the sci. fa. proceeding 
ordinarily détermines the amount for which the plaintiff may hâve 
exécution against the mortgaged premises, which premises he may 
sell under the exécution and that he may sell whatever estate or in- 
terest any one who is a party to the proceedings and subject to the ju- 
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risdiction of the court has in the premises bound by the lien of the 
mortgage and affected by the judgment. The decree of distribution 
détermines what the fund is to be distributed, and to wliom, and in 
vvhat order, and in what proportions it is to be paid. If a subséquent 
action be brought in the same or another court affecting the same sub- 
ject-matter, or the same parties, as, for illustration, an action in 
ejectment, or upon the bond accompanying the mortgage, the soi. fa. 
judgment concludes only the parties to it or their privies in person or 
estate, and settles only the questions involved in the issues raised or 
disposed of. If two or more courts bave concurrent jurisdiction of 
the same subject-matter or parties, no one of them will assume to 
retry what one of the others has thus disposed of, or, if the cause is 
still pending, to interfère with the exercise of the jurisdiction first 
asserted. After, however, the first court has rendered its final judg- 
ment, and another suit is brought in another court for a différent cause 
of action, although relating to the same subject-matter and affecting 
the same parties, the second court will proceed to render judgment 
holding the parties to be concluded only as to those matters which were 
involved in the judgment first rendered. 

This is the recognized application and limitations of the res adjudi- 
cata principle. It was applied by anticipation on the demurrer filed in 
the présent case. The averments of the bill of complaint disposed of 
by the decree of the state court can be gathered from the prayers of 
the bill. Thèse were, in addition to the final usual gênerai relief 
prayer, 11 in number. They cover a finding of the mortgage to be a 
lien and upon what property it was a lien, a finding of what was due 
upon the mortgage, interest and principal, a finding that the interest 
was to be first paid, and a deci'ee that the défendant canal company 
pay the amount so found to be due. In case of the failure of the de- 
fendant to pay, the bill prayed for additional decrees. Thèse in- 
cluded a foreclosure of ail equity of rédemption in the owners of the 
mortgaged premises, a decree for the sale of the premises directed to 
be sold, a decree that the moneys in the hands of the trustée repre- 
senting the parts of the mortgaged premises which had previously 
been sold be distributed in a certain way, a like decree with respect to 
the proceeds of the sale directed to be made, a decree that the de- 
fendant pay any deficiency in the moneys required to meet the mortgage 
debt, a decree providing for payment of the purchase moneys by the 
purchaser, and a decree for the exécution and deHvery to the pur- 
chaser of a deed for the purchased premises. 

It is too clear to require statement that the decree of a court of 
compétent jurisdiction, as already stated, must settle as between ail 
persons bound by the decree ail questions involved in it. The prayers 
of the bill in the présent case, asking for a decree inconsistent with 
the decree already made in the foreclosure proceeding above men- 
tioned, must therefore be denied. This déniai is on the double ground 
that the decree so made is now the law of this case, and also because 
inconsistent decrees would evoke a condition of conflict which would 
be intolérable. This applies as well to the res as to the parties, and 
is so obvious as to forbid comment. Two courts having concurrent, 
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but neither having appellate, juTisdiction over the other, cannot enter 
conflicting decrees, binding the same parties or affecting the same res, 
without producing a confusion which cannot be cleared otherwise than 
upon the theory that one of the decrees is void or gives way to the 
other. The only way to avoid this is to follow the doctrine of comity 
before, and to apply the res adjudicata principle after, the decree has 
been made. The res adjudicata principle must not be confounded 
with that other principle, from which it is entirely distinct, upon 
which courts of the United States will, in some cases, follow the rulings 
of the State courts. In the class of cases in which the latter principle 
is applied, it is of broader application than the res adjudicata doc- 
trine, and extends to ail cases in which a like question of law arises. 
The doctrine which is invoked by the défense has its limitations and 
will not afford protection from claims not involved nor adjudicated in 
the former proceeding. Applying the doctrine to the case now before 
us, the decree in this prior proceeding in no way involved the équitable 
principle upon which the présent plaintiff's claim is based, nor the 
liabihty of the présent défendants to account to the plaintiff or to 
any other bondholders for the loss which was sustained by the diver- 
sion of moneys from the sinking fund or depleting this fund for the 
benefit of the railroad company. This is the only finding the relief to 
which plaintiff is entitled calls upon us now to make. 

[4] The final stand of the défense (in the order in which we bave 
considered the défenses raised) is upon the question of fact. It is 
doubtless true that the mère fact that one has benefited by the act of 
another, resulting in loss to a third person, does not render the party 
benefited responsible for the loss, nor are majority stockholders an- 
swerable for the default or even the misconduct of their corporation 
merely because they are majority stockholders. It is also doubtless 
true that there is no direct évidence that the Pennsylvania Railroad 
Company had by any corporate action anything to do with the sinking 
fund of the canal company. Every corporate act, except such as those 
which are performed through parliamentary forms of procédure, is 
done through and by some person or persons. When such persons are 
acting for the corporation, the only direct évidence which can be had 
of that fact is their own déclaration, or a recorded resolution of its 
board of directors. If the persons bave like relations to two or more 
corporations, this truth is emphasized. Their corporation, or, if they 
were connected with two or more, either or any of them, might be 
found from ail the évidence to hâve done what was done. If the indi- 
viduals who brought it about that moneys which should bave gone to 
the sinking fund were diverted to the payment of interest, and who 
invested the sinking fund moneys in bonds and then canceled the bonds, 
had themselves profited by what they did, as the railroad company has 
profited, they would certainly be held to the finding that they as in- 
dividuals controlled their actions as officiais. How, then, without 
throwing away substance for shadow, can we refuse to make a like 
finding against a corporation under like facts and circumstances ? If 
an individual, who is in an equivocal position, in the sensé that he 
may act for himself or for a corporation of which he is an officer, 
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acts so that moneys which should hâve gone to the corporation go to 
him, he is liable to account for the unlawful gains. Why should not 
the same inferences, upon which this liability is based, be found against 
one of tvvo corporations similarly placed? The basis of the finding 
is not bad faith, but it is an inference required to be drawn by a policy 
of the law, which, in turn, is based upon hard common sensé. No 
man can serve two masters, and when he is in the service of two 
nominal masters whose interests conflict he is presnmed to hâve acted 
for that one who is found to hâve been the real master. 

The findings, so far as deemed necessary to be now made, are em- 
braced in the following conclusions : 

1. It was the right of the bondholders under the Pennsylvania Com- 
pany mortgage to hâve the net earnJngs of the company above operat- 
ing costs and other charges and before payment of the interest due 
on the bonds applied (up to the limit of $20,000 per year) to the sinking 
fund provided for the payment first of the principal of the bonds 
at maturity. 

2. It was also the right of said bondholders to hâve the moneys 
paid into said sinking fund kept invested in interest-bearing securi- 
ties until the principal of the bonds became payable. 

3. The said earnings of the canal company were diverted to the pay- 
ment of interest coupons, to the benefit and advantage of the Pennsyl- 
vania Railroad Company, and to the équivalent loss of the plaintiff 
and other bondholders, amounting, with interest, to a sum to be stated 
in the decree to be entered. 

4. Moneys of the sinking fund, amounting to the principal sum of 
$159,000, were invested in bonds of the canal company, and the bonds 
were canceled, to the benefit and advantage of the said railroad com- 
pany, and the conséquent équivalent loss to the plaintiff and other 
bondliolders, amounting to a sum to be found, in interest which should 
hâve been in the sinking fund and applicable to the payment of the 
mortgage debt. 

5. The diversion of the net earnings of the canal company, and the 
investment of the sinking fund moneys in said bonds, and the can- 
cellation of the bonds, was donc by the said railroad company in the 
name of the canal company, through its officers and agents, acting for 
and by command of the railroad company. 

6. The said railroad company is answerable to the plaintiff for the 
loss she has sustained by reason of the said acts. The amount of said 
loss is found to be the sum of $7,000, with interest from July 1, 1910. 

7. The plaintiff is concluded by the decree of the court of common 
pleas No. 5, in and for the city and county of Philadelphia, Pa., sitting 
in equity, entitled as of December term, 1910, N^o. 4799, upon ail 
questions involved in the issues raiscd in said cause and disposed of 
by said decree. The said plaintiff, however, is not precluded by said 
decree from making daim for the loss sustained by lier and embodied 
in conclusions 1 and 2 herein. 

8. The plaintiff is entitled to costs. 

The draft of a decree carrying into efïect the above findings may 
be submitted, and leave is granted plaintiff to move for further findings 
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upon any other claims for équitable relief set forth in the bill filed by 
her, should such findings be necessary to afford the plaintifï full re- 
lief. As we understand the practical mathematics of the case, no 
further findings are called for. Whether they are can be determined 
when a form of decree is submitted. 
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NICHOLSON V. SAME. 

(District Court, W. D. New York. October 15, 1014.) 

1. Canals <ê=^18 — Obstruction by Contractor — Injuries to Vessels. 

A contractor for tlie widening and deeiiening of a statc canal is bound 
in tbe exercise of rcuisonable care to asc-ertain froni tinie to time as the 
work proceeds the depth of water in the canal and the condition of its 
prlsni in the locality, iu order to avoid interférence with navigation, and 
is liable for injuries to vessels caused by obstructions due to the work, 
whether by itself or by a subcoutractor. 

[Ed. Note.— B'or other cases, see Canals, Cent. Dig. §| 20-21 ; Dec. Dig. 
<S=^18.] 

2. Canals ig^olS — Obstruction by Dredging Contractor — Liability for In- 

JUBY to Vessel. 

In.iury to u canal boat forming part of a tow in the Erie Canal by 
strikiug a bouUler left projectiug from the liottom by respondents, who 
as contractors were engaged iu dredging, lichl due in part to tUe négligent 
navigation of the tow, in failiiig to sec or heed a buoy placed by resi)ond- 
ents to mark the obstruction, and in i)art to rhe failure of respondents to 
sufliciently mark the place ; there beiug four of the boulders at considér- 
able distances apart. 

[Ed. Note.— For other cases, see Canals, Cent. Dig. §§ 20-21; Dec. 

Dig. ^S.— ^XO.] 

3. An'.tiRALTï (S^jSO — Bringing in New Parties. 

Where the owner of canal beats coinprising a tow in the Erie Canal 
brought suit to recover for an in.iury to one of such beats by striklng an 
obstruction left iu the bottoni of the canal by respondents, who were con- 
tractors, and also as bailee of cargo lost, it is within the discrétion of the 
court to permit respondents to tile a cross-libel under adniiralty rule 
59 (20 Sup. et. xxxlx) bringing in libelaut's vessels, even af ter trial of the 
case lias commenced. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 414-429; Dec. 
Dig. <S=»50.] 

4. Canals <S=18 — Obstructions Left by Oostractob^ — Injury to Vessels. 

A contracter and subcoutractor, eugaged in deepeuing the Brie Canal, 
hcld liable in part for injury to a passing canal boat by striklng a rock 
left by them ou the bottom of the canal ; aud the boat also hcld in fault 
for failure to exercise proper care, iu vlew of a previous stranding, which 
caused her to leak and Increased her draft. 

[Ed. Note. — For other cases, see Canals, Cent. Dig. §§ 20-24; Dec. 
Dig. <S=>18.] 

In Admiralty. Separate suits by Joseph W. Otts, individually and 
as trustée and bailee of the cargo late laden on the canal boat Cumber- 
land, and also by Charles Nicholson, individually and as trustée and 
bailee of the cargo late laden on the canal boat C. E. Collard, against 

©=5Far other cases see same toplc & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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I. M. Ludington's Sons, Incorporated, and George W. Beeman. De- 
crees dividing damages. 
Decrees affirmed 229 Fed. 538, C. C. A. . 

Brown, Ely & Richards, of BufFalo, N. Y., for libelants. 

Lewis, McKay & McMillan, of Rochester, N. Y., for respondents. 

HAZEL, District Judge. Two canal boats, the C. E. Collard and the 
Cumberland, sustained damages by stranding on a submerged obstruc- 
tion at the bend of the Eric Canal between bridges 115 and 116 in 
August and October, respectively, of the year 1911. In the libel filed 
in each case it is substantially alleged that the obstruction resulted 
from the use of a dipper dredge in the excavation of the barge canal, 
by which stones or boulders and other material were loosened or raised 
and left unguarded, so that they became a menace to navigation. Both 
cases were tried as one, the parties stipulating that the testimony in 
the Cumberland Case be considered in the Collard Case in so far as it 
applied. 

Under contract No. 62 with the state of New York the respondent 
I. M. Ludington's Sons, Incorporated, was engaged to widen and dee])- 
en a section of the canal, and it entered into a subcontract for a por- 
tion of the work with the respondent Beeman, the operator of the dip- 
per dredge which roUed the stones or other obstruction in question 
over into the bed of the old canal, which was higher than the newly 
excavated portion, decreasing the navigable depth of the water, so that 
it became and was insufficient for canal boats drawing 6 feet or more 
of water. Under sections 17 and 2î of said contract I. M. Ludinjjton's 
Sons, Incorporated, was no doubt liable for damages caused by ob- 
structions such as rock, débris, etc., in the canal unless such obstruc- 
tions were guarded by watchmen, or marked by placards, or warning 
of their présence given in some other way. 

[1] In the performance of work of this character a contractor is 
bound in the exercise of reasonable care to ascertain from time to time, 
by dragging or by some other suitable means, the depth of water in 
the canal and the condition of its prism in the locality where he is en- 
gaged, in order to avoid interférence with navigation. The authori- 
ties bearing on this subject are manv, and it will no doubt suffice to 
cite Adsit v. Brady, 4 Hill (N. Y.) 630, 40 Am. Dec. 305 ; Robinson v. 
Chamberlain, 34 N. Y. 389, 90 Am. Dec. 713; French v. Donaldson, 57 
N. Y. 496; St. Peter v. Denison, 58 N. Y. 416, 17 Am. Rep. 258; and 
in this district, Huntley v. Empire Engineering Co. (D. C.) 189 Fed. 
516, affirmed 211 Fed._ 959, 128 C. C.A. 45-7. The initial question 
therefore in each case is whether the injury to the canal boat was due 
to the fault or négligence of the contractor, the subcontractor, or both. 
The duty of keeping the canal free from obstructions, or of adequately 
warning navigators of the danger therefrom, rested upon the princi- 
pal contractor, as well as upon the subcontractor, by whose négligence 
the obstacle to navigation was actually created. By section 2Z of the 
contract in question it is provided that the contractor shall be liable 
for damages resulting to the work, or from the work, during its prog- 
ress, and as the dredging which raised the stone or obstruction in ques- 
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tion had direct relation to the work, and was not merely a collatéral 
undertaking, the principal contractor cannot avoid responsibility there- 
for. Water Co. v. Ware, 16 Wall. 566, 21 L. Ed. 485 ; McCafferty v. 
S. D. & P. R. R. Co., 61 N, Y. 178, 19 Am. Rep. 267. 

At the time of the accident to the Cumberland, she was made fast, 
pushboat fashion, ahead of the steam canal boat Columbia, which had 
three consorts in tow, including the pushboat, arranged in pairs and 
proceeding at the rate of Z^^ miles an hour. An exhibit photograph of 
the bed of the canal, taken after the water was let out, showing a point 
about 1,000 feet easterly from bridge 116, discloses four stones or 
boulders of différent sizes, from 33 to 56 feet apart, laying in a line 
lengthwise of the middle of the canal. Such stones, projecting into 
the water from 1 to l'/2 feet above the adjacent ground and menacing 
navigation, concededly were not in the prism of the old canal in the 
spring of 1911. It is not definitely proven which of thèse stones or 
boulders the Cumberland struck; but, as several of them were rust- 
marked and indented, it is believed that such markings were caused by 
the stem irons of passing canal boats, and that the stem iron of the 
Cumberland contributed thereto. There was, however, other reliable 
évidence to justify the inference that she struck something, doubtless 
one of such stones, at about the point where the canal boat Collard 
had previously struck, and that she later drifted to the bridge at Hol- 
ley, about one-half a mile away, where she sank. 

The principal défenses are that, even though it be assumed that the 
mishap occurred through impact with a stone obstruction at the point 
specijîed, there is nevertheless no fault attributable to respondents, 
for the reason that with the water at normal depth there was ample 
space above the stone or other obstruction to permit the Cumberland 
to navigate in safety, and that a buoy sufficiently marked the immédiate 
locality of the obstructions, so that, if the tow had been carefully navi- 
gated, the obstructions could, and no doubt would, hâve been avoided. 

There was considérable conflicting testimony as to the depth of the 
water over the highest obstruction shown in the photographs in évi- 
dence, and the respondents assert that by their contract they were to 
provide a depth of water of simply 6 feet, and that, having donc so, 
they cannot be held liable ; and they claim further that they had re- 
ceived instructions from the superintendent of public Works of the 
State, under whose supeiwision the barge canal is now in process of 
construction, that it would be sufficient to maintain 6 feet of water 
over stones, débris, or other obstructing material. In view, however, 
of my conclusions on the évidence relating to the maintenance of a 
buoy at the place of the accident to impart warning of obstructions, 
the question of the depth of the water over the obstructions, or the 
correct interprétation of the instructions given the contractor by the 
inspecter, need not be passed upon. It is enough that the submerged 
obstruction upon which the Cumberland struck was in the prism of 
the canal and interfered \Vith navigation of boats drawing 6 feet of 
water. 

[2] I therefcre pass to inquire whether the submerged stones or 
other obstruction with which the Cumberland came in contact were 
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distinctly and sufficiently marked. Testimony has been given tending 
to show that from Atigust 11, 1911, the day the Collard grounded, 
throughout the months of September and October, and in fact to the 
close of navigation, the immédiate vicinage of stich stones or other 
obstruction was first marked by an iron rod, then by a scantling, and 
later by a béer keg painted white. If it is true that the obstruction 
upon which the Cumberland struck, or its reasonable vicinity, was 
distinctly and sufficiently marked at the time of the accident, respond- 
ents, in my opinion, performed their full duty to her, for the master 
of the tow was bound to take notice of ail buoys or safeguards to 
navigation placed in or along the canal, especially where he perceived 
that vvork was going on. By the testimony of the witness McCarthy, 
an employé of the contractor, it appears that a lantern was placed each 
night on either side of the canal opposite a stake, scantling, or keg 
located in the canal at about where the Collard had struck, to indi- 
cate to boatmen the place of danger. There was much disputation as 
to the précise point where the buoy was placed and maintained. I 
am satisfied by the évidence that it was placed in the immédiate vicin- 
ity of the stones shown in the exhibit photographs, 40 or 50 feet from 
the towpath side of the canal, but that it was not placed to speciircally 
mark the said stones or boulders. The proofs are that the buoy was 
about 1,000 feet from bridge 116 over a high point in the canal bed, 
supposedly where the Collard had struck, or near thereto. There 
were many witnesses who testified that in passing on the towpath, 
or in performing their work on the canal, they often perceived the 
buoy or mark, others that they saw it daily, yet none was able to dis- 
tinctly and definitely svi'ear that it was in place at the précise time 
of the accident. 

Importance is properly attached by respondenis to the testimony of 
the witness Howe, who remembers that the keg was substituted for 
a stake because the stakes were usually knocked down by passing 
boats, and who from daily observation swears that such keg buoy 
was in place in the canal until the close of navigation. On cross- 
examination he declined to swear that the buoy was in place on the 
day of the accident, or on every day, yet his testimony impresses me 
favorably, and is not to be entirely ignored because he had no recol- 
lection of the précise position of the keg on the day of the accident, 
or on any other specified day. The witness Wise also testified that 
the buoy remained in place in the canal throughout the season, be- 
ing replaced when knocked down by passing canal boats. The wit- 
ness Fowler testified that he frequently saw the buoy, and that it re- 
mained in the canal until the water went out in the fall of the year; 
that at first there was a light on the stake, and that later lights were 
placed on the berm and towpath sides of the canal opposite thereto. 
He was unable to fix the day when the Cumberland sank, but was 
certain he saw the buoy from time to time up to such occurrence. The 
witness Campbell swore that it was his work to put out the lantern 
at night on the bank of the canal at, or near, the place of the accident, 
and to take it in in the morning, and that on such occasions he saw 
the buoy out in the canal. 
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The version of the witness Hiram Davis, a disinterested boatman, 
was that he also frequently saw the buoy while on his boat travehng 
f rom Hulberton to Rochester ; that he saw the stakes that were driven 
into the bed of the canal, and later the white keg, together with the 
Hght on the berm side of the canal; and he testifies that there never 
was a time that the buoy was not there when he passed through. The 
witness Beeman substantially testified that after the keg replaced the 
stake it was anchored in the canal until the fall of the year. He con- 
ceded that occasionally passing beats would drag it out of place, but 
asserted that it was always put back, and that he saw it two or three 
times a day as he went back and forth to his work, and that on the 
day following the impact the keg was "in the canal, up where the 
Collard hit." 

It is true that the witness Defendorf, for the libelant, testified that 
he was standing on the deck of the Cumberland at the time of the 
accident, alongside of the wheel, looking forward, and that he saw 
no keg in the canal in that vicinity, and that none was there at the 
time ; still, as he was not on duty at that time, and the responsibility 
of lookout did not rest on him, I ani disinclined to give absolute cre- 
dence to his testimony on this point. Peter Quinn, the wheelsman 
at the time of the accident, was not produced, and no satisfactory 
explanation for not swearing him appears in the record. It should, 
however, hère be stated that within the past fevv days, while this case 
was under considération by the court, an application was made for 
leave to produce him and to take his testimony in rebuttal ; but to 
grant such an application at this stage of the proceeding, on the ex- 
cuse that he could not heretofore be found, in the face of the fact 
that he was in attendance on the court at the beginning of the trial, 
would not, in view of the circumstances, be a proper exercise of the 
discretionary power of the court. As Captain Otts, who was navi- 
gating the tow, was not on deck at the time of the accident, and as 
Quinn acted as steersman and lookout aboard the pushboat, his fail- 
ure to give testimony cannot pass unnoticed. He was such an im- 
portant witness that something should at least hâve been done to pro- 
cure his testimony in rebuttal regarding the claim of respondents that 
a buoy marked the spot where the Cumberland struck. Under the 
circumstances the inference may, I think, fairly be dravi^n that his 
testimony would hâve shown that there was a buoy or mark, as claimed 
by the respondents, at or near the point where the accident occurred, 
which should hâve been sufficient notice to him to proceed at this 
point with carefulness and précaution away from the middle of the 
canal, over towards the towpath side, where the water was concededly 
of ample depth for safe passing. As the accident occurred at 1 o'clock 
in the afternoon, it should not hâve been difficult for him to bave seen 
the white keg at a reasonably safe distance away, and failure to do 
so must be attributed to carelessness. If, on the other hand, he did 
see the buoy, the speed of the tow should hâve been reduced, and she 
should hâve proceeded at this point carefully and prudently. Having 
failed to do so, she must be held to hâve been negligently navigated, 
and therefore in partial fault for the injuries sustained by her. 
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Altlioiigh in my judgment it was unnecessary for respondents to 
separately mark each obstruction in the canal, and while there are sit- 
uations in which a single buoy might constitute sufficient warning to 
navigators to keep away from the middle of the canal, still I think the 
f act of there being a bend in the canal at the point in question, together 
with the fact that the canal boat Collard had previously struck in that 
vicinity, called for a better protection of navigation than was aiïorded 
by the maintenance at this point of a single buoy. The distance be- 
tween the first and fourtli stones was approximately 121 feet, 
with intervening spaces between the various stones of from 32 to 56 
feet. If, after the accident to the Collard, the bed of the canal had 
been dragged with a rail, ail the obstructions shown in the photographs 
would no doubt hâve been discovered and better protection given. In- 
stead of this, the bottom of the canal was searched with a sounding 
rod, and a stake placed at what was supposed to be the highest point. 
The stones or boulders of the photographs were not found. The re- 
spondents were négligent in the performance of their contract with the 
State, because of their failure to sufficiently mark the place of danger. 
The burden of explanation was upon thera, and their efforts to com- 
ply with the law by maintaining a single buoy at a point about 1,000 
feet east of bridge 116 was insuffîcient notice or warning .of the afore- 
said obstructions. They were therefore also in fault for the mishap, 
and there must be a division of the damages. 

[3] The libelant is the owner of the canal boats Columbia, Cumber- 
land, Oswego, and Syracuse, comprising the tow at the time of the 
accident to the Cumberland. He has filed his libel as owner of 
such boats, and as bailee and trustée of the cargo aboard the injured 
boat. Neither the owners nor the insurers of the cargo bave inter- 
vened herein. Under admiralty rule 59 (29 Sup. Ct. xxxix) a pétition 
was filed by respondents Vi'hiie the trial was in progress for leave to 
file a cross-libel, in which it was prayed that in case the Cumberland 
and the respondents are both held in fault for the injuries sustained 
by the Cumberland, the other boats comprising the tow may be brought 
into the case and proceeded against, to the end that the entire loss 
may not fall on respondents. Libelant, however, objects to this péti- 
tion on the ground that the rule did not contemplate the taking in of 
a party after the trial had commenced, maintaining that the issue to 
be presented by a cross-libel must be framed before the beginning of 
the trial. I am of the opinion, however, that the phrase "or within 
such further time as the court may allow," embodied in the rule, per- 
mits the bringing in of such other vessels or parties as in the judg- 
ment of the court ought to be proceeded against in the original action 
for a just and équitable settlement of the case. The cross-libel may 
be filed. Without the présentation of such issue the respondents would 
be obliged to pay the entire damage resulting to the boat and her cargo 
from the accident (The Atlas, 93 U. S. 302, 23 L. Ed. 863), unless 
they had recourse in personam against the libelants for contribution 
(Erie R. R. Co. v. Erie & Western Trans. Co., 204 U. S. 220, 27 Sup. 
Ct. 246, 51 E. Ed. 450), and such action should not be enforced in 
this case, for the reason that the Cumberland and companion boats, 
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were navigated as a single vessel, are owned by the same owner, and 
a proper adjustment of the damages without further litigation or 
expense can be had by bringing them into this proceecling. 

[4] The mishap to the canal boat C. E. Collard may now be taken 
up. As heretofore intimated, she came in contact, in August, 1911, 
with an obstruction in the vicinity of the four stones shown in the 
exliibit photographs in évidence. Soon afterwards, under the direc- 
tion of the subcontractor, the respondent Beeman, the obstruction was 
dynamited, and while there is no positive évidence to show that the 
Collard was injured by a stone or boulder, that she came in contact 
with a submerged refractory object in the bed of the old canal, which 
was raised or accumulated by respondents' dipper dredge, is fairly 
shown. Such obstruction was the approximate cause of lier sinking, 
but I do not attribute to respondents the sole fault therefor. 

It is shown that canal boats having a draft of 6 feet, drawn by horses 
or mules, require at least 6 feet and 1 inch of water in which to nav- 
igate with reasonable safety, and that at the time of the accident in 
((uestion the water was at normal depth, or about 6 feet and 4 or 5 
inches above the highest stone shown in the photographs. The witness 
•Summer, the engineer in charge of the work for the state, testified 
substantially that there were 6 feet 7 inches of water in the canal 
over the highest obstruction, while the witness Wing, for libelant, as- 
suming; the correctness of respondents' testimony as to the water 
level, testified in effect that the highest obstruction was 6 feet 4.9 
inches below the surface of the water at normal depth, and not 6 feet 
7 inches, as testified to by the witness Summer. As the witness Wing 
is fairly corroborated by the respondents' witness Dernell, I incline 
to the belief that such lesser depth of water over the obstructions 
is fairly proven. Notwithstanding this discrepancy in the testimony 
as to the depth of the water over the obstructions, I think the Collard 
contacted the obstruction in question because she was at that point 
drawing considerably more than 6 feet of water as a resuit of her 
grounding at Hindsburg, five miles above Holley. 

Libelant contends that this first grounding did not injure the Col- 
lard, and that she did not take on water as a resuit of it ; but ad- 
mittedly she was aground for upwards of half an hour, and her mules 
being unable to draw her off, it was necessary for a tugboat to re- 
lease her. Her master and the witness Hudson, who was aboard the 
boat, deny that she leaked before she stranded at Ilollcy ; but I am 
in doubt as to such testimony, owing to tlie fact that three witnesses 
for respondents, who saw the Collard near bridge 116 at Holley be- 
fore she fetched up on the obstruction, swore that just before ground- 
ing two of her crew were at her pumps, pumping fore and aft, which 
would seem to indicate that the Collard had received serions injury 
and that she was in fact taking on water. The probabilities arising 
from her difficulty in getting oiï the ground at Hindsburg and her 
advanced âge — she was 17 years old — materially support the claim 
that she had sprung a leak, increasing her draft, and causing her to 
ground. 

The dispute as to the depth of the water is complicated by the 
dynamiting done in that vicinity after the accident, but I am reluctant 
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to accept the view urged by libelants that the blasting was donc to 
destroy évidence. It was, however, négligence on the part of the re- 
spondents to obstruct the highway of the canal upon which the libel- 
ant had the right to navigate, and such obstruction was, I think, the 
major, though not the sole, cause of the disaster. Although the Col- 
lard had the right to proceed to her destination without encountering 
obstructions placed in the bed of the canal by the contractor, yet it 
was her duty to exercise care and diligence in her navigation. Hav- 
ing taken on water in conséquence of her grounding at Hindsburg, 
she should hâve delayed and reduced her draft, or in any event should 
hâve proceeded with care commensurate with the knowledge that an 
increase in her draft over the légal draft would subject her to risk 
and danger, especially where the barge canal work was in progress. 

That respondents had no actual knowledge of the obstructions in 
question will not relieve them from responsibility therefor. It was their 
duty under their contract with the state to deepen and widen the canal, 
and in so doing to maintain it in navigable condition. They are there- 
f ore presumed to hâve known that to permit excavated stones, débris, 
or other material to remain in the canal would menace navigation, and 
even though they did not believe it dangerous they were nevertheless 
boimd either to remove it or to see that it did not in any way interfère 
with the passage of canal boats or create a condition rendering it 
improper for them to use it as before. 

The views expressed herein lead to the conclusion that as to the 
injuries sustained by both the Cumberland and the C. E. Collard the 
respondents I. M. Ludington's Sons, Incorporated, and George W. 
Beeman, jointly, are in fault with the libelants, and therefore the 
damages and costs must be equally divided between the wrongdoers; 
in the case of the Cumberland, the respondents jointly paying one 
half and the tow jointly paying the other half, and in the case of the 
Collard, the canal boat C. E. Collard and the respondents jointly must 
equally bear the loss. 

Decrees may be entered accordingly. 



RUSSELL et al v. SHIPPEN BROS. LUMBER CO. et al. (BURTZ et aL, 

Interveners). 

(District Court, N. D. Georgia. December 17, 1915.) 

No. 71. 

Attoenbt and Client <©=j166 — Employmknt of Counskl, bt Cobpoeation — 
Validitt of Contract. 

A contract, made by a corporation, by its président, and ratified by Its 
board of directors, employing attorneys to défend the corporation in a 
pending suit and to resist the appointment of a receiver, whleh they did 
successfuUy, held légal and valid, and to entltle the attorneys to recover 
the fee agreed upon therein, on their discharge by a subséquent board of 
directors. 

[Ed. Note. — For other cases, see Attorney and Client, Cent. Dig. §§ 368- 
872 ; Dec. Dig. <S=»166.] 

®=3Far other cases see same toplc & KEY-NXJMBSR la ail Key-Numbered Disests & Indexée 
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In Equity. Suit by Charles Russell and others against the Shippen 
Bros. Lumber Company and others. In the niatter of the intervention 
of A. H. Burtz and Charles T. & IJnton C. Hopkins. On exceptions 
to master's report. Overruled, and report confirmed. 

See, also, 224 Fed. 254. 

Charles T. & Linton C. Hopkins, of Atlanta, Ga., and A. H. Burtz, 
of Ellijay, Ga., for interveners. 

D. W. Blair, of Marietta, Ga., for défendants. 

NEWMAN, District Judge. The intervention in this case was re- 
ferred to Frank E. Callaway, Esq., standing master, and his report 
is as follows: 

"I, Frank E. Callaway, standing master, to whom this Intervention was 
referred by the court's order of July 10, 1915, for the purpose of investigating 
the issues of law and faet presented by the pleadings in sald Intervention, 
respectfuUy report as follows: 

"The intervention was assigned for a hearing before me on September 21, 
1915, by consent of parties, and came on for a hearing on that date. It pro- 
ceeded from time to time and day to day, as is disclosed by the stenog- 
rapher's report of the évidence, nntil the évidence was ail in and argument 
made by counsel. The évidence introduced consists of the original record, 
pleadings, and the évidence introduced upon tiie varions hearings of the above- 
stated cause hefore Hou. Don A. Pardee and Hon. Wm. T. Newman, with the 
ordersi thereon ; also the testimony of various witnesses, whicla was steno- 
graphically reported. 

"In response to a notice to produce by plalntiff in tlie intervention, an agree- 
ment was flled and is a part of the évidence in the case, same being signed 
by attorneys for plaintifC and défendant in the intervention, this agreement 
relating to the holdings of the Shippen Bros. Lumber Company, and also an 
agreement that iSxhibit E, attached to the original intervention in this case, 
represents légal formai action had by the board of directors of Shippen Bros. 
I.umber Company, that said action is binding' upon said company, and also 
that Exhibit F is a correct copy of a letter sent by Shippen Bros. Lumber 
Company through its président, Charles E. Patton, on February 20, 1915. 

"AU of said évidence is lierewith liled and accoiupanies this report. AU ob- 
.iections to the évidence are duly noted, as well as exceptions to the rulings of 
the master, and same are fuUy disclosed by the stenographer's report of the 
trial. After eonsidering ail of the évidence and argument, I make the fol- 
lowing report: 

"Findings of Fact. 

"(1) I find that on September 5, 1914, the original bill for reeeiver against 
the Shippen Bros. Lumber Company was flled and presented to Hon. Don A. 
l'ardee, United States Circuit Judge, who was authorized to hold the District 
Court of this district. Two or three days after the filing of that bill, inter- 
veners were eniployed by the président and gênerai manager of the Shippen 
Bros. Lumber Company to défend the company iu the litigation. At that time, 
it was directed alone against the corporation. 

"(2) I flnd that supplemental bill and amendnients filed by complainants 
brought in other parties as parties défendant, namely, W. H. and F. E. Ship- 
pen, but ail of said bills and amendments reiterated the original prayers for 
the appointment of a reeeiver, and I find that interveners successfully repre- 
sented the corporation in those matters. 

"(.3) I flnd that a verbal contract was made by W. H. Shippen, président of 
the Shippen Bros. Lumber Company, with interveners to represent the com- 
pany in this litigation at the time that the original bill was filed, and I find 
that later on, namely, ou Uctober 2, 1914, this verbal contract was reduced to 
writiug as follows: 
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" 'Georgia, Fulton Oounty. 

" 'Messrs. A. H. Burtz and Charles T. & Linton 0. Hopkins are hereby em- 
ployed to represent the Shippen Bros. Lumber Company in the case of Russell 
et al. V. Shippen Bros. Lumber Company et al., pending in the United States 
District Court for the Northern District of Georgia. In the event said lltlga- 
tion should be lost and a receiver appointed, the fee is to be forty-five hun- 
dred (.54,500.00) dollars; in the event the lltigation Is successfuUy defended, 
and no receiver is appointed, then the fee is to be seventy-five hundred (.$7,- 
500.00) dollars. This contract imposes no Personal responslbility upon either 
W. H. or F. E. Shippen. [Slgned] Shippen Bros. Lumber Ce, 

" 'W. H. Shippen, Près.' 

"(4) I flnd that the employment of interveners was ratifled by the board of 
directors of the Shippen Bros. Lumber Company at a meeting held in October, 
1914, and said board was adjudged by Hon. Wm. T. Newman, in the lltigation, 
to be the legally constituted board of directors. I flnd that the foUowing reso- 
lution was passed by the board: 

" 'Be it resolved by the board of directors of the Shippen Bros. Lumber Com- 
pany that: 

" 'Whereas, Messrs. Charles T. and Linton C. Hopkins, attorneys at law, of 
Atlanta, Georgia, and Mr. A. H. Burtz, Elli.i'ay, (îeorgia, appear of record as 
attorneys for Shippen Bros. Lumber Company in the lltigation of Chas. S. 
Russell et al. v. Shippen Bros. Lumber Company et al. in the District Court 
of the United States of the Northern District of Georgia ; and 

" 'Whereas, there is a confllct of interest between Shippen Bros. Lumber 
Company and William H. and F. E. Shippen, it Is not deemed by thls board 
proper that the interest of this company and Wm. H. and F. E. Shippen should 
be represented by the same attorneys in said cases: 

" 'Be it further resolved, that the président of this company Is given the full 
power and authority of thls company to discharge attorneys in any case now 
pending or whlcli may hereafter be brought for or against said Shippen Bros 
Lumber Company, and to employ other counsel to represent the Interests of 
thls company In such cases now pending or to be hereafter brought and in 
such other matters which in the advice of counsel may be by him deemed nec- 
essary.' 

"(5) I find that the duties of the président of the Shippen Bros. Lumber 
Company, as shown by the by-laws of the company, were as follows: 'Subject 
to their by-laws and to such régulations as the board of directors may, from 
time to time, make, the président shall bave the chief management, control, 
and supervision of the aft'alrs of the company. It shall be bis duty to préside 
at ail meetings of the board, to preserre order, and promote the regular and 
speedy transaction of business. Ail purchases, repairs, and contracta shall be 
made under bis authority, except when otherwise provided by the board. He 
shall flx the price for ail lumber, shingles, lath, and ail material sold by said 
company, and détermine and regulate the terms upon wblch the same are to 
be sold, ail of which is subject to the approval of the executive committee.' 

"(6) I flnd that said employment in behalf of the corporation was recognized 
by adverse counsel and the court, and that upon the record and évidence pro- 
duced in behalf of said corporation a recelvershlp was denled. 

"(7) I find that on February 20, 1915, the présent board of directors of the 
Shippen Bros. Lumber Company impliedly recognized the employment of 
said interveners, in that said board authorized the président to sever inter- 
veners' représentation of the corporation, and that in pursuance of said au- 
thority the président did sever said représentation. 

"(8) I flnd that the services of interveners were bénéficiai to the corporation ; 
that Hon. Wm. T. Newman bas adjudged that no recelvershlp could be had for 
the corporation upon any of the grounds alleged In any of the pleadings. 

"(9) I further flnd that the fee stipulated for in the contract was reason- 
able. Expert testlmony upon tliis point was to the effect that the importance 
of the représentation and the work done, and the size and assets of the 
corporation, would bave authorized a much larger fee. 

"(10) I flnd, from the évidence produced, that the assets of the corporation 
amount to at least $750,000, if not more, and that the liabillties dld not ex- 
ceed $95,000. 
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"(11) I further flnd that the contract of employment was within the scope 
of the aùthoritj' of the président, and ratifled by the board of directors, 
which was the then légal board, and that same was iiot in conflict with tlie 
eorporate interest, and that the services reudered were material and directly 
in line with the eorporate interest. 

"Findings of Law. 

"I therefore flnd that interveners are entitled to recover of the Shippen 
Bros. Lumber Company the principal sum of $7,500, with interest at 7 per 
cent, from Febniary 20, 1915." 

The conflict as to which of two boards of directors was the légal 
board of directors of the Shippen Bros. Lumber Company has al- 
ready been determined ; this court having held that the stockholders' 
meeting attempted to be held at Ellijay, Ga., on September 16, 1914, 
was without effect as to the élection of a board of directors, on ac- 
count of the confusion that existed. There was a ruling by the court 
to this efïect in the opinion filed November 13, 1914, in which this was 
said: 

"I am satisfled that the attempt to hold a stockholder's meeting and an 
élection of directors at Elli.1ay In September was a failure. I do not believe 
that any proper auci Ic^al élection of directors was held. The minutes of two 
meetings are presented, and they show such unsatisfactory proceedings held as, 
in my opinion, the court should décline to consider it a valid élection either 
way." 

So that, until the regular annual élection held sometime thereafter, 
W. H. and F. E. Shipjien and their associâtes were the regular au- 
thorized board of directors of the company. This board of directors 
employed Mr. Burtz and Messrs. Hopkins, as will be seen by the con- 
tract made, to resist the application for a receiver and the appointment 
of a receiver for the Shippen Bros. Lumber Company. 

While it is ■;:rue that there was a conflict of interest between the 
Shippens indiyidually and the Shippen Bros. Lumber Company, I ani 
not prepared to disagree with the master, who held in effect that that 
had nothing to do with this particular matter. The effort on one side 
was to bave a receiver appointed for the company and on the other 
side to resist it. I thought then, and think now, that there was no ne- 
cessity for a receiver, and I further thought then, and think now, that 
it would bave been injurions to the interest of the Shippen Bros. I^um- 
ber Company if a receiver had been appointed for it. 

1 think the arrangement with Messrs. Burtz and Hopkins as attor- 
neys must be considered a contract between them and the eorporate 
entity, the Shippen Bros. Lumber Company. Certainly it cannot be 
considered so clearly otherwise as to justify the court in differing 
with the master's conclusions. The purpose of the bill originally, and 
at the time counsel were employed in the case, was mainly to hâve 
a receiver appointed for the company's property, and vidiile this was 
subsequently changed by supplemental bill and amendments to include 
other défendants, the application for a receiver ran ail through the 
proceeding and was continued until a receiver was denied by the court. 
Even if the court could interfère with the enforcement of this con- 
tract upon the ground that the fee was excessive, I am not prepared 
to say, in view of the amount involved, that it was so excessive as to 
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Justify such interférence. The master has found that it was a rea- 
sonable fee, and indicated in his report that it might well hâve been 
larger. He says : 

"Expert testimony Introduced upon this point was to the effect that the 
importance of the représentation and the work done, and the size and assets 
of the corporation, would hâve authorized a mueh larger fee." 

He further finds that the assets amounted to at least $750,000, and 
that the liabilities did not exceed $95,000. 

I am satisfied that ail of the exceptions to the master's report should 
be overruled, and the report connrmed ; and it is so ordered. 



PENNSYLVAÎVIA STEKL CO. et al. v. NEW YORK CITY RY. CO. et al. 
(and three otlier causes). 

(District Court, S. D. Kew York. Deeember 9, 1915.) 

Nos. 2-149, 2-33, 3-27, 3-37. 

1. C0EP0R.\TI0KS <S::^566 — RECEIVERS — DiSTKIBUTION OF ASSETS — ElGIIT TO 

PREFERENCE. 

In determining the rlght of contract creditors for supplies, etc., to préf- 
érence from the estate of an Insolvent railroad comi)an,y, spécial clreum- 
stances may justif.v the allowance of préférence to clalms accrulng prior 
to the arbltrary period geiierally ssttled upon. 

[For other cases, ses Corporations, Cent. Dig. §§ 2283-2286 ; Dec. Dig. <Ss=i566.] 

2. Corporations i@=3ôG6 — Keceivek.s — Distribution of Assets — Eight to 

preference. 

Where a lessee of a street railroad .System succeeded the lessor In its 
opération, the operating otiicers and employés being largely the same, the 
fact that an order for oiierating supplies received and used by the lessee 
was written on a blank form of the lessor is not suLleient to defeat the 
rlght of the person furnishiug the supplies to a préférence on distribu- 
tion of the estate of the lessee in insolveucy. 

[For other cases, see Corporations, Cent. Dig. ,§§ 2283-2286 ; Dec, Dig. <g::3566.] 

3. Corporations <©=>5GC — IIeceivers — Distribution of Assets — RiaiiT TO 

PREFERENCE. 

Claims for supplies furnished to a street railroad company held proper- 
ly allowed préférence from its estate in iusolveucy, if (a) the material or- 
dered is shown by tlu; réquisition, and by its quantity and nature, and by 
the départaient of the company for which it was inteuded, to be of an 
opération character, and was charged to opération ; or (b) if it is of an 
opération character, or delhered to the engineer of maintenance of way 
or other operating head, and was not charged to construction stores; or 
(e) where, although charged to construction stores, it was in quantity and 
character adapted to purposes of opération, and actually used for such 
purposes. Varions daims also considered as to whether or not they came 
within either of such classes. 

[For other cases, see Corporations, Cent. Dig. §§ 22S3-22S6 ; Dec. Dig. <g==>366.] 

In Equity. Suit by the Pennsylvania Steel Company and another 
against the New York City Railway Company and another, with three 
other causes. In the matter of claims for préférence by certain con- 
tract creditors. 

By décisions of this court (208 Fed. 168) and of the Circuit Court 
of Appeals (216 Fed. 471, 132 C. C. A. 518) it was determined that 

<g:=3Ï"or other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
229 F.— 30 
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certain type daims were to be paid in fuU, with interest at 6 per cent, 
from the average due date of each claim. Thèse type claims generally 
covered supplies necessary for the daily maintenance of a railroad 
as a going concern. The Circuit Court of Appeals indicated the test 
by which the character of such supply claims was to be determined 
as follows: 

"They must be of sucli a quantlty and to be paid for at such times as to 
Indicate that they are necessary for curreut opérations and are to be met 
eut of eurrent earnings. Direct évidence as to the latter condition is not 
necessary. The court may draw the inference that thls was the expectation 
of the parties from the clrcumstances attending the transaction." 

In the liglit of thèse décisions more than 200 separate claims were 
taken up for investigation by the spécial master. Evidence was taken, 
and ail the claims separately disposed of, such disposition being in- 
cluded in a single report, accompanied by an opinion (a copy of 
which will be reported as a note at the end of this opinion). Excep- 
tions to parts of this report were duly tiled, and the cause has come 
■on for argument upon thèse exceptions. 

Masten & Nichols, of New Yorl;: City, for receiver of Met. St. R. Co. 

Dexter, Osborne & Fleming, of New York City, for receivors of New York 
€ity R. Co. 

Richard Reed Rojîers and James L. Quaclienbush, both of New York City, 
for New Yorli City R. Co. 

Byrne & Cutcheou, of New York City, for Pennsylvania Steel Co. and Deg- 
iion Contractlns Co. 

Benj. S. Cutching, of New Yorli City, for tort creditors. 

LACOMBE, Circuit Judge (after stating the facts as above). 
The hearing on thèse exceptions was had some time ago, the dis- 
cussion was a long one, and many separate points itvere în- 
volved. Briefs were promptly filed, but the matter was not at 
once taken up because the court, mistakenlv as it turns out, 
supposed that the conteraplated adjustnient of the entire proceeding 
would eliminate some of the controversies hère presented. It is now 
understood that, whether such adjustment be or be not carried out, it 
is désirable that the findings of the spécial master as to thèse varions 
claims be approved or disapproved by the District Court. The situ- 
ation, however, apparently calls for no extended discussion of the law. 
A brief indication of the décision as to each group and the reason for 
it will be sufficient. We are more particularly concerned now with 
the disposition of this long drawn out proceeding than with the mak- 
ing of précédents for the disposition of future proceedings. 

The varions claims may be distributed into groups, according to the 
questions of lavi' or practice presented. They will be treated hère 
first by groups ; thereafter individual claims which do not thus classi- 
fy may be disposed of. 

[ 1 ] First. The spécial master disallowed no claim, otherwise allow- 
able, because of the time it accrued. No claim is asserted which ac- 
crued earlier than nine months prior to receivership. Exception has 
been taken to his allowance of any claims which accrued more than 
six months prior to receivership. 

This brings up an interesting question of fédéral practice upon 
which there hâve been many opinions reported, by no means harmoni- 
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ous in their reasoning or conclusions. One proposition, however, is 
settled by repeated décisions of the United States Suprême Court, viz. : 
That spécial circumstances will justify the allowance of claims accru- 
ing earlier than the arbitrary period generally settled upon. Such spé- 
cial circumstance may well be held to exist in référence to the claims 
now under advisement, in the fact that in one of the type claims an 
item accruing before the six months period was allowed by the spécial 
master and by this court, certainly af ter argument upon the very point 
now raised. That item was a very small one, and may hâve escaped 
the attention of the Circuit Court of Appeals, which made no référ- 
ence to it, nor to this question of time. It may be that, in the ab- 
sence of an expression of its opinion, the décision is not citable as an 
authority on the point one way or the other; but it would seem that 
a uniform rule should be applied hère to ail claimants against this 
estate. Moreover, the amount of claims accruing prior to the six 
months is relatively small. Tlie exceptions to the allowance of such 
claims, for reason stated, are therefore overruled. 

[2] Second. The spécial master allowed certain claims against the 
City Company, where the blanks upon which orders for the supplies 
were given were forms of the Metropolitan Company. Exception was 
reserved to this ruling on the ground that it cannot be held that claim- 
ant relied on a préférence against the City Company, when he knew, 
or had good reason to believe, that he was furnishing the supplies to 
the Metropolitan Company. 

Legally thèse were two separate corporations ; and this court and 
the Circuit Court of Appeals hâve repeatedly held that they are to be 
considered and treated as such in the accountings of thèse two estâtes. 
Nevertheless there are spécial circumstances to be considered. Un- 
doubtedly it was generally understood in the community that the rela- 
tions of the two companies were very close, that one had practically 
succeeded the other ; of their mutual relations sellers knew or cared 
very little ; what they sold they sold to the "system," which comprised 
both roads. There was the same purchasing agent for both roads; 
whether he used an old blank or a nevv one was not a matter the 
seller would be likely to give much thought to, so long as what the 
latter sold was of the nature and delivered in quantities to indicate it 
was needed for running the System. In some of thèse cases orders on 
"Metropolitan blanks" were given for supplies delivered in conform- 
ity with a written contract with the City Company ; in others, a verbal 
order was given, and after it was fiilled a written order prepared as 
basis for a voucher. The exceptions to the master's décision on this 
point are overruled. 

[3] Third. The spécial master allowed claims, whether on Metro- 
politan or on City blanks, as preferential (a) if the material ordered 
is shown by the réquisition, and by its quantity and nature, and by 
the department of the railway company for which it was intended, 
to be of an opération character, and was charged by the City Com- 
pany to opération ; (b) if the material ordered is of an opération char- 
acter, and was placed in gênerai stores, or delivered to the engineer 
of maintenance of way or other operating head, and was not charged 
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to construction stores ; (c) where, though charged to construction 
stores, it was in quantity and cliaracter acTapted to purposes of opéra- 
tion, and actually used for such purposes. 

I concur in thèse rules of disposition of the claims, and ail excep- 
tions to their application are overruled. 

Fourth. In the Hugh Thomas proceeding it was held that there was 
'a trust fund available to pay for certain supplies. Persons whose 
claims are presented hère and now asked in that proceeding to bave 
'their claim decreed to be payable out of such trust fund. To a dé- 
termination of that request it was not important to go into the question 
of intent of the seller at the time of sale. If his supplies were used 
for the purposes of the trust, the trust fund would pay for them. 
So much of thèse claims as were finally allowed against the trust fund 
are f orever disposed of ; the trust fund is abundantly solvent, and 
•they bave been or will be paid. To the extent, however, to which thèse 
claims were not allowed against the trust fund, the court differing from 
the spécial master as to some of bis allowances, they are open to be 
disposed of as claims for opération supplies ; if the évidence shows 
them to be such, they should be allowed préférence hère. 

From the brief submitted by the Loraine Steel Company, which may 
'be taken as an illustration of others, the spécial master in the appor- 
tionment proceeding allowed items aggregating $77,940.61 as a charge 
against the trust fund. The same items being presented in this pro- 
ceeding, be disallowed them, on the ground that they bad been allowed 
in the former proceeding. But when the report in the former proceed- 
ing came before the court items amounting to $47,044.57 were disallow- 
ed. Thèse items should be passed upon in this proceeding in accordance 
with the rules above indicated. Quite probably this can be done by 
agreement of covmsel upon settlement of the décrétai order ; if not, the 
spécial master can make a supplemental re])ort on thèse items, and on 
any others where a similar complication exists. 

Fifth. Items of supplies for repair and upkeep of the Cable Build- 
ing and the Lexington Avenue Building. 

Thèse were large buildings, in part occupied by the corporation, but 
largely rented for offices and other commercial purposes. AU thèse 
claims were apparently allowed. As to so much of them as covered 
supplies for the maintenance of the offices of the company in thèse 
buildings there can be no doubt about the propriety of their allowance. 
Supplies specifically for the convenience of tenants of portions 
of thèse buildings might be considered as standing on a différent 
footing. In some instances, such as the claim of Otis Elevator Com- 
pany, the claim should be allowed without pro rata, although it bene- 
fited the tenants. The offices of the company on the tipper floors could 
not hâve been conveniently used without elevator service. The 
amounts involved are too small to call for any microscopic examination 
of the items. Exceptions to thèse findings of the master are overruled. 

Sixth. Claims for liabilities incurred for the purpose of preserving 
or increasing fire protection; also claims for liabilities incurred in 
the restoration of property destroyed by fire. 

Premiums paid for insurance of property devoted to the opération 
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of the System would seem to be a legitimate expense of opération. 
Commissions may be considered in the same class as premiums. Ex- 
penses incurred in making structura] changes in the property, such 
as the substitution of concrète for wood in parts of a building, are 
not to be classified as opération expenses. Nor will such classification 
include supplies which the évidence shows were furnished for the 
restoration of property destroyed or damaged by fire. Tools, machines, 
and materials subject to destruction by use, and required for contin- 
uance of opération, are properly included in the spécial niaster's al- 
lowance. Exceptions are sustained or overruled as may be necessary 
to accomplish this resuit. 

Seventh. The spécial master classified as preferred claims for ma- 
terial furnished to the department of the railroad company having 
charge of the défense of accident claims. I am inclined to differ from 
him onthat point, but the amounts are small, and there is a plausible 
argument to support the classification ; therefore bis rulings on that 
branch of the case v/ill not be disturbed. Exceptions thereto are 
overruled. 

Eighth and Ninth. The spécial master's allowance of préférence in 
the case of claims for materials furnished to> the controlled companies, 
and his disallowance of claims for damages for breach of long-term 
executory contracts, are approved. Exceptions are overruled. 

Tenth. As to the allowance of interest: The situation hère seems 
more complicated than it really is by reason of the accidentai circum- 
stance that discussion and adjudication in référence to the trust came 
up earlier in time than did the questions now presented. If we con- 
sider the whole matter in logical séquence, ail complications disappear. 
A person f urnishes supplies to the railroad company ; it goes into the 
hands of a receiver, and he files a claim for reimbursement out of its 
estate. He first proves sale and delivery of the supplies, and his claim 
is allowed against the estate for a specified amount. As to ail, or as 
to some part, of his claim he thinks he can show himself entitled to 
a préférence. He proves that the supplies were of such a character 
and were furnished under such circumstances as to give the préfér- 
ence, recognized by the law, for debts contracted for current opéra- 
tion supplies. In this proceeding that préférence has been found to 
exist in the case of many of the claimants. It then appears that there 
is in existence a trust fund out of which payment will be made for 
ail supplies actually used for a spécifie purpose. Some persons prove 
that they sold supplies with the express intention on the part of seller 
and purchaser that such supplies should be used for that spécifie pur- 
pose; also that they were so used. It is, of course, ordered that they 
be paid out of the trust fund. Other persons appear, who hâve proved 
that they sold supplies suitable for opération, with the understanding 
that they would be used for opération. They f urther prove that, con- 
trary to such understanding, the supplies were actually used for the 
spécifie purpose contemplated by the trust. It is therefore ordered 
that they be paid for from the trust fund. If the amounts proved in 
both proceedings were alike, the claim would be paid out of the spécifie 
fund, if it were sufficient to pay ail claims upon it, as it is. But the 
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amounts are not alike ; a claim, when proved as a preferential one, is 
held entitled to a larger rate of interest (or incrément) for a longer 
period than the sarae claim is held entitled to when proved against the 
trust fund. 

Had the logical séquence been the chronological one, this is what 
would hâve happened : A.'s claim would hâve been proved as a pref- 
erential one for $2,600; it would then hâve been proved as a claim 
against the trust fund for $2,200. A. would hâve been required to 
take bis pay first from the spécifie trust fund, so far as it would go; 
the balance (in that assumed case, $400) he would then collect, as a 
preferred claim, from the gênerai estate. As I understand it, this is 
substantially what the spécial master's findings as to interest résulta 
in, and upon that understanding the exceptions to those findings are 
overruled. 

The findings of the spécial master as to gênerai office supplies, etc., 
also as to the claims of the Brill Company and Sjoberge Company, 
separately briefed, are approved. 

Any matters omitted may be brought up on settlement of tlae decree. 

Note. — Tlie following is tlie opinion of the spécial master, referred to In 
the opinion: 

This memoraudum iiidicates briefly rulings on gênerai contentions suggested 
hy disputed claims for préférence, concerning whieh oral and writteii argu- 
ments hâve Just been iiad. It is nnderstood that they vvill détermine the 
disposition of those of the claims for préférence in assets of the City Estate 
upon whicli eounsel Imve not been ahle to agrée. 

1. To the extcnt that claims, asserted both in the apportionment proceeding 
aud in this proceeding, hâve been allowed in the former proceeding, such 
claims will be disallowed in this proceeding. 

2. Wliere materlals aud supplies were furnislied under circumstances and 
in quautities whicli justifled the creditor in assuming that they were in- 
tended for purposes of opération, liis status as a supply creditor was flxed at 
the time the receivers were appointed, and the faet that either before or 
after the receivership the materlals and supplies were used for construction 
or were on liaud on that date does not deprlve him of such status. 

3. A supply creditor, withiu the foregoing defluition, whose claim has 
been wholly or partly allowed in the apportionment proceeding, is entitled to 
the différence between Trust Company accumulations received by him on the 
amount so allowed by the report In that proceeding, and the 6 per cent. Interest 
allowed ou the claims of the supply creditors in the Préférence Matter. 132 
C. C. A. 518, 210 Fed. 471. Claims for materlals and supplies purehased for 
ronstruction to the knowledge of the creditor, e. g., the gravel sold by the Hugh 
Thomas Company for use in the electrification of First Avenue, do not corne 
wlthin this ruling. 

4. Xo claim for préférence hereln asserted, and otherwise entitled to al- 
lowauce as such, is di.sallowcd because of the time when it accrued. None is 
asserted whieh accrued earlier than nine mouths prier to tlie receivership, 
and the décision is that such a claim is not excluded solely for that reason. 
Same citation. 

5. Claims for umtorials furnislied to controlled compauies are preferred 
under the ruling in the same case. 

6. Chiliiis for preferejice of amounts allowed for cost of repaving donc, not 
at the instance of the authorities, but solely for purposoe of repair necessltated 
by aud necessary to oijeration, are allowed. 

7. Préférence of claims for materlal furuished to the department of the 
Railroad Coiupany having charge of the défense of accident claims is allowed. 
Because accident claims whieh increase its difficulties hâve been held to be 
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not essential to opération (s. c. 216 Fed. at 471, 132 C. 0. A. 518), it does not 
foUow that obligations incurred in reslsting tliem are not. 

8. Claims for préférence of amounts heretofore allowed for tlie repair and 
upkeep of tlie Cable Building and the Lexington Avenue Building are allowed. 
Both thèse buildings were acquired for and actually used in connection with 
opération, and in one, if not both, space was devoted to company offices in 
connection with administration. The fact that In either or both additional 
space had been rented for purposes not connected with opération should not, on 
the record hère, deprive a credltor of his status as a supply creditor, and 
that, as it seems to me, without further spécification, is the basis of the ob- 
jection of Metropolitan interests to the allowance. 

9. Préférence of claims incurred for purposes of preservlng or increasing 
fire protection is allowed. The Cîty Company would bave been compelled to 
ineur such expenditures if it had owed no obligation whatever to lessors or 
mortgageos to effect Insurance, unless it chose itself to assume the risk of the 
destruction of equipment and operating plant and a partial or complète cessa- 
tion of opération. Such a risk the mo.st solvent of operating companies would 
hardly care to assume, and it therefore seems to me that such expenditures 
were in a very real sensé essential to opération. At ail events, it must be 
remembered that there is absent in this case an élément which in ail the cases 
cited in opposition to préférences urged hère was présent th«ire, vlz., the 
necessity of displacing vested liens. Except in a very remote sensé, if at 
ail, neither the trustée of the Metropolitan mortgage nor the Railways Com- 
pany, as assignée of the purchaser at foreclosure, can urge this very strong 
equity agaiust the allowance of préférences in thèse unmortgaged assets 
constituting the City Company's estate, and this considération may well be 
controlling where border Une claims for préférence are suggested. 

10. Claims based upon Metropolitan blanks, which were disallowed in the 
apportionment proceeding are entitled to a préférence (o) if the material 
ordered is sliown by the réquisition, and by its quantity and nature and by 
the department of the Kailway Company for which it was intended, to be of 
an opération character and is charged by the City Company to opération ; 
(ft) if the material ordered is of an opération character, and was placed in 
gênerai stores, or delivered to the engineer of maintenance of way or other 
or>erating head, and was not charged to construction stores ; (c) where, 
though charged to construction stores, it was in quantity and character adapt- 
ed to purposes of opération, and actually used for such purposes, facts which 
I bave held in the A])portionment Matter deprive it of rank as a construc- 
tion claim. In determining to recomniend claims coming within any of thèse 
catégories as preferred I am applying the law as stated by the court in this 
proceeding, and inferentially, if not expressly, aflirmed on appeal, that "if, as 
matter of public policy, claims of this character are aecorded spécial equity, 
they should hâve it, whether the vendor at the time of sale did or did not 
know that he was entitled to it." 208 Fed. 183 ; 132 C. C. A. 518, 216 Fed. 471. 

11. No claims, whether origlnating on Metropolitan blanks or otherwise, 
wliieh bave not heretofore been allowed against the City estate, can be con- 
sidered in this proceeding. A few of the claims hâve been briefed, and can 
be couveuieutly disposed of now in accordance with the foregoing rulings. 

The items of the Eggleston claim allowed in the Apportioinuent Proceeding 
are disallowed, without préjudice to an allowance hère of the différence in 
interest on such of the items as were not to the direct knowledge of the 
creditor purchased for construction, but on the facts disclosed by the record 
were entitled to rank as supply claims. The balance of $1,122.68 not allowed 
there is allowed hère. 

The claim of the Degnon Contracting Company is allowed at $11,173.22. 

The claim of the Peunsylvania Steel Company for ,$30 is allowed hère ; the 
balance of 836,861 allowed in the Apportionment Matter being disallowed, 
with the qualification above indicated as to allowance for différence in interest 
on items not construction items in origin. 

The claim of the Brill Company, having been allowed in the Apportionment 
Proceeding, is disallowed. This claim as to car bodies and items 2, 3, 4, and 
6 is ciearly a construction claim, and on thèse items no différence in interest 
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Is allowable. Item 5, beliig the pries of tlie balance of 50 sets of liiside brakes, 
sugirests a (lispute In this connection which can be declded on the settlenient 
of the reimit, if counsel Oo uot agrée. 

The clalm of the A^ulcanite Portland Cernent Company Is allowcd, except to 
the extent that it is allowed in the Apportionment l'roceeding. A similar dis- 
position is made as to aiiy (piestion of interest on tlils latter amount. 

Clalms to préférence of Hymau & MeCall, of the Otis Elevator Company, of 
the General Electric Company, and of the Jolni Simmons Company are allowed. 

Counsel for the contract creditors' eommittee may file with me a proposed 
report accordingly not later than May 20, 1915, and a date will be tixed there- 
after for a hearing, at which amendments and objections will be passed on. 



In re ZEIS. 

(District Court, W. D. New York. February 8, 1910.) 

No. 4828. 

1. Bankeui'tcy <S=3l96 — Liens — Execution. 

A lien on Personal property levied upon under exécution four months 
before bankruptcy is not lost, uuless the exécution créditer does something 
to hinder, dehiy, or defraud other creditors ; but no actual inteut need 
be shown. 

[Ed. Note.— For otlier cases, see Bankruptcy, Cent. Dig. §§ 300-316; 
Dec. Dig. ig=3l9fi ; Execution, Cent. Dig. § 382.] 

2. BaNKKUPTCY ®::3lO(l — LlEXS — EXECUTION. 

Wliere a sale under au exécution issucd more than four months before 
bankruptcy was ad.1ounied about IS différent times, and tUere would 
bave been no adjournment except witli the consent of tlie exécution 
creditor, otlier creditors were hindered or delayed, and the exécution lien 
became dormant as agaitist later exécution creditors and tlie trustée in 
bankruptcy, thougli the instruf:tions to the sherift to ad.iourii the sale 
were uot in writing, and there was no request made to liiiu to release auy 
portion of the property. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. §§ 306-310; 
Dec. Dig. <S:=3l90; Execution, Cent. Dig. § 382.] 

3. BANKKurTOY (©=3l9() — Liens — Execution. 

Under Baukr. Act July 1, 1898, c. .541, § 47, 30 Stat. 557, as amended 
by Act June 25, 1910, c. 412, § 8, 30 Stat. 840 (Comp. St. 1913, § 9(i31), pro- 
viding that the trustée as to ail property in the custody or coming into 
the custody of the bankruptcy court shall be deemed vested witli ail ulie 
rights, remédies, and powers of a creditor holding a lien by légal or équi- 
table proceedings, and as to ail property not in the custody of the bank- 
ruptcy court with ail the rights, remédies, and powers of a judgment 
creditor holding an exécution duly returned unsatistied, a trustée in 
bankruptcy could attack an exécution lien aciiuired more than four months 
before bankruptcy ou the grouiid that it had become dormant because of 
repeated adjournments of the sale, as he was in the situation of a junior 
judgment creditor with au exécution lien, and had a right to iiivalidate 
tlie preceding lien for lâches, fraud, or dormancy as of the date of the 
filing of the pétition in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 306-316; 
Dec. Dig. <S=>196 ; Execution, Cent. Dig. § 382.] 

4. Bankruptcy iS=>196 — Liens — Execution — "Revive." 

Wliere because of repeated adjourmneuts of a sale under exécution re- 
sulting in hinderlug and delaying other creditors, an exécution lien ob- 
tained more than four months before bankruptcy had become dormant. 
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It could iiot be revived, so as to restore the benefit of the original lieu 
as agiiiiist the trustée in bankruptcy whose rlghts had interveued, though 
the Word "revive" implles brlngiug back to life or action after suspension. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 306-316; 
Dec. Dig. ig=3l96 ; Execution, Cent. Dig. § 382. 

For other définitions, see Words and Phrases, First and Second Séries, 
Revive.] 

In the matter of George J. Zeis, bankrupt. On review of a déci- 
sion of the référée in bankruptcy, sustaining objections and disallow- 
ing a claim of lien and priority of payment. Claim disallowed, and 
report approved. 

August Becker and J. Ralph Ulsh, both of Buffalo, N. Y., for pe- 
titioner. 

Arthur J. Adler, of Buffalo, N. Y., for trustée. 

HAZEL, District Judge. The référée in bankruptcy sustained the 
objections of the trustée to the claim of McCarthy l'ros. & Ford to 
proceeds realized on sale of certain property of the bankrupt which 
had been levied upon by the sheriff of Erie county more than four 
months before the filing of the pétition. The claim was disallowed on 
the ground that the exécution lien had become dormant and was unen- 
forceable against the trustée at the time the pétition was filcd. 

[1,2] The law is that a lien on personal ]jroperty levied upon by 
virtue of an exécution four months before bankruptcy intervenes is not 
lost unless the plaintiff does something to hinder, delay, or defraud 
other creditors. No actual intent need be shovvn. A mère acquiesence 
in adjournments of the sale by the sheriff bas been held insufficient 
to render a lien dormant, but in this case the référée has found on 
the évidence before him that there would bave been no adjournment 
of the sale without the consent of the petitioning creditor, and that 
such consent, on the authority of Excelsior Company v. Globe Cycle 
Works, 48 App. Div. 304, 62 N. Y. Supp. 538, was the ecjuivalent of a 
direction to the sheriff to adjourn it, and thus the other creditors vi'ere 
hindered or delayed. In the absence of any other explanation account- 
ing for such delay I incline to the view that the référée vv'as correct 
in bis conclusion. It makes no essential diff'erence that the instruc- 
tions to the sheriff to adjourn the sale were not in vv'riting or that there 
was no rcc^uest made to him, as in the Globe Cycle Works Case, to 
release any portion of the property. The évidence showed that the 
exécution in favor of the petitioning creditor was issued in October, 
1912, the property levied upon and advertised for sale, and that after- 
wards the exécution sale was adjourned about 18 différent times, un- 
til March, 1913, when an injunction issued in this proceeding. Under 
thèse circumstances there was such delay in the enforcement of the 
exécution as to render the exécution lien dormant against later exé- 
cution creditors and the trustée in bankruptcy. Freeman on Execu- 
tions (3d Ed.) vol. 2, § 206. 

[3] The référée was right, too, in holding that the exécution lien, 
although acquired more than four months before bankruptcy inter- 
vened, was subject to attack by the trustée. By the amendment of 
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1910 to section 47 of the Bankruptcy Act the trustée was vested with 
the rights, remédies, and powers of a créditer holding a lien. He was 
in the précise situation of a junior judgment creditor with an exécu- 
tion lien, and had a right to invalidate a preceding lien either for lâches, 
f raud, or dormancy as of the date of the filing of the pétition in bank- 
ruptcy. Matter of Lane Lumber Co., 213 Fed. 587, 130 C. C. A. 167, 
32 Am. Bankr. R. 469. Counsel for petitioner attaches importance to 
the case of Bailey v. Baker Ice Machine Co., 239 U. S. 269, 36 Sup. 

Ct. 50, 60 L. Ed. ; but I think that case was decided upon another 

principle. It concerns a conditional contract of sale which had been 
filed within the four months period, and the Suprême Court of the 
United States held that as the contract was recorded under die record- 
ing act of the state the trustée could not assail it. 

[4] The petitioner next contends that the exécution issued on its 
judgment against the banl-cnipt was later revived in such a wa}' as 
to restore to it the benefit of its original lien, but to this I do not agrée. 
The word "revive," true enough, implies bringing back to life or ac- 
tion after suspension; a judgment upon revival becoming a new judg- 
ment. So, also, where the act of revival again brings into being an 
exécution on a levy which had become dormant, the revival is in the 
nature of a récréation and dates from the act of revival. A dormant 
exécution may still be, as between the parties, a lien, and the judg- 
ment may be satisfied on sale of the property, yet as against another, 
whose rights hâve in the meantirae intervened and become vested, tliere 
can be no rétrocession of légal rights. 

The claim of lien and right to priority of payment is disallowed, and 
the report of tlie référée is approved. 



In re MONAECH ACETYLENE CO. 

(District Court, W. D. New York. February 8, lOlG.) 

Baîikruptct <S=19G — Liens — Execution. 

Wliere a sale under an exécution Issued more tlmn four months hefore 
bankruptcy was adjoumed seven tiuies wltli the consent of, thongh with 
no spécifie instructions from, the exécution creditors, and the bankrupt 
was at ail times in possession of the property levied upon, and no custo- 
dian was in charge, though, negotsations were peudlng for a compromise 
of the judgments, the exécutions were dormant as against the trustée lu 
bankruptcy, and he was entitled to assert thelr Invalldlty under Bankr. 
Act July 1, 1898, c. 541, g 47a, 30 Stat 557, as amended by Act June 25, 
1910, c. 412, § 8, 36 Stat. 840 (Camp. St. 1913, § 9G31), providlng that ttie 
ti-ustee as to ail property In the custody of the banliruptcy court shall be 
deemed vested with ail the rights and remédies of a creditor holding a 
lien and as to ail property not in the custody of such court with ail the 
rights and remédies of a judgment creditor) holding an exécution duly 
returned unsatisfied. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 306-316; 
Dec. Dlg. <g=9l9ô ; Execution, Cent. Dig. § 382.] 

In the matter of the Monarch Acétylène Company, bankrupt. On 
review of an order of the référée. Referee's report approved. 

4P=5For oUier cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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Frederick O. Bissell, of Buffalo, N. Y., for trustée. 
August Becker, of Buffalo, N. Y., for Beals & Co. 

HAZEL, District Judge. Substantially the same question hère sub- 
mitted for décision on review was tliis day decided in Matter of George 
Zeis, Bankrupt, 229 Fed. 472 ; but counsel for petitioning creditors urge 
that tlie facts herein are essentially différent from those of that case. 
It appears that prior to filing the pétition in bankruptcy herein, on 
March 18, 1914, five exécutions on judgments recovered in the state 
court were issued to the sherifif, to wit, in October and November, 1913, 
which severally remained unsatisfied. The judgment creditors claim 
to be entitled to priori ty of payment on the ground that their judgment 
liens attached four months prior to the bankruptcy and were in actual 
force at the time of filing the pétition. The trustée contested such 
j udgment liens, claiming that they were dormant and invalid as to him. 

The record shows that the first sale on exécution was advertised to 
be held on November 28, 1913, but that seven différent adjournments 
followed, each time by and with the consent of attorney for the judg- 
ment creditors. In opposition to the claim of dormancy it was testified 
that the bankrupt, after the sheriff had levied on his property, en- 
deavored through his attorney to obtain money to reorganize the busi- 
ness, and that negotiations were pending during the entire period of 
adjournments for effecting a compromise on the judgments. It is true 
the sheriff received no spécifie instructions from the creditors, Beals 
& Co., the petitioners, to adjourn the exécution sales; but it is never- 
theless shown that the attorney was consulted in advance and con- 
sented thereto. It also appears that the bankrupt at ail times was in 
possession of the property and assets levied upon and that no custodian 
was in charge. Under the circumstances I think the doctrine of Ex- 
celsior Co. v. Globe Cycle Works, 48 App. Div. 304, 62 N. Y. Supp. 
538, applies. In that case the learned court said : 

"The law, therefore, seems to be settled that any direction by the exécution 
créditer to the sherifC, whlch suspends the lien or delays tlie enforcement of 
the levy, renders the exécution dormant against subséquent creditors or bona 
fide purchasers. However velled may be the direction, however much it may 
be founded on a humane désire to protect the debtor, if it is tantamount to 
a mandate or instruction to the sheriff to withhold the exécution of his pro- 
cess during the intérim that he accèdes to this demand, the levy ceases to be 
effective. That doctrine rests on public policy, and is necessary to prevent 
fraud, and it should receive a fairly rigorous enforcement." 

Hence I hold that petitioner's claim was dormant against the trustée 
in bankruptcy, who had the right to assail its validity. Matter of Lane 
Lumber Co., 213 Fed. 587, 130 C. C. A. 167, 32 Am. Bankr. R. 469; 
Matter of Pittsburgh, 215 Fed. 703, 132 C. C. A. 81, 32 Am. Bankr. R. 
452 ; section 47a of the Bankruptcy Act, as amended 1910. 

The report of the référée is approved. 
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THE TEASER. 
THE ADDIE M. LAWRENCE. 

(District Court, B. D. Pennsylvania. September 21. 1915. On Rehearlng, 
February 15, 1916.) 

Nos. 48, 63. 

X. Collision «^=95 — Meeting Tows — Fatjlt— Violation of Towing Ebou- 

I<ATIONS BT ÏUG. 

WMle the tug Teaser was passing down Delaware Bay at niglit wlth 
the seagoing barges Powel and Allyn In tow tandem, and after, on request 
of the Powel, the tug and the Allyn had lengthened the hawsers to the 
Powel to 150 and 140 fathoms, respectlvely, the Powel sheered 600 feet 
from the course of the tug and came into collision wlth the schooner 
Lawrence, in tow of a meeting tug; neither the Lawrence nor her tug 
being In fault Beld, on the évidence, that the Powel was In fault for 
beinsr insufflclently manned and for having as steersman an inexperienoed 
deckhand, who ccuid not control her; that the Teaser, being In charge 
of the tow, was also in fault, and liable for violation of the inspection 
board régulations promulgated by the Secretary of Commerce and Labor, 
effective February 1, 1909, adopted pursuant to Shipplng Act May 28, 
1908, c. 212, § 14, 35 Stat. 428 (Oomp. St. 1913, § 79G9), and which iimited 
the length of hawsers of seagoing barges in inland waters to 75 fathoms, 

[Ed. Note.— For other cases, see Collision, Cent. Dig. § 145; Dec. Dlg. 
<S=395.] 
2. Collision <®=3l44 — Liability of Tua foe Injuby to Tow — Mutual Fault. 

ïlie violation of the régulation by the Teaser, although at the reqnest 
of the Powel, made her a joint participator in the fault, and rendered her 
liable to the Powel for one-half the damages sustained by the latter in the 
collision. 

[Ed. Note. — For other cases, see CoUisiou, Cent. Dig. § 200; Dec. Dig. 
<®=;5l41.] 

In Admiralty. Suits for collision by one Gardner, master of the 
schooner Addie M. Lawrence, against the tug Teaser, the barges 
Powel and Horace A. Allyn, and the tug Juno, and by the Baker 
Transportation Company, owner of the Powel, against the schooner 
Addie M. Lawrence, the tug Juno, the tug Teaser, and barge Horace 
A. Allyn. Decree for the Lawrence against the Teaser and the Powel 
only, and libels dismissed as against the Juno and the Allyn. Damage 
to the Powel to be divided between the Teaser and the Powel. 

Henry R. Edmunds, of Philadelphia, Pa., for the Addie M. Law- 
rence. 

Conlen, Erinton & Acker, of Philadelphia, Pa., and T. Catesby 
Jones, of New York City, for the Powel. 

Lewis, Adler & Laws, of Philadelphia, Pa., for the Teaser and the 
Allyn. 

PL Alan Dawson, of Philadelphia, Pa., for the Juno. 

THOMPSON, District Judge. [1] On July 2, 1913, the steam tug 
Teaser, with the Powel and Horace A. Allyn, both large seagoing 
barges, in tow, left Philadelphia, bound for New England ports. The 
Teaser was towing the barges tandem, with the Powel between the 
tug and the Allyn. When taken in tow, the length of the hawser from 

^^sjFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & ludexea 
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the Pow^al to'the Teaser was about 75 fathoms, and the length of the 
hawser from the Povvel to the Allyn about the same. When the 
Teaser, with her tow, was about off Ship John Light in the Delaware 
Bay, the hawser between the Teaser and the Powel was paid eut to 
150 fathoms, and that between the Powel and the Allyn to 140 
fathoms. This was done at the request of the master of the Powel, 
but the hawsers were actually paid eut by those on the Teaser and on 
the Allyn. Between Ship John Light and Cross Ledge Light, about 
12 o'clock midnight, the Teaser and her tow met the tug Juno, with 
the schooner Addie M. Lawrence, bound up the river. It was a dark, 
clear night. The Teaser and her tow and the Juno and her tow 
were displaying proper lights. The tugs exchanged signais by whistle 
and passed to port of each other at a distance of about 600 feet. The 
Powel sheered out of her course and came into collision with the 
Lawrence, striking her on her port bow at about right angles. The 
schooner had some of her sails up for the purpose of drying them 
before stowing them when coming into port, but was steering after 
the lights of the Juno and following her course. 

There is no proof that anything was done or left undone by the 
Juno or the I^awrence on account of which fault can be attributed to 
either. It is clear from the testimony that the Powel was insufficiently 
manned and improperly steered, and that the collision was primarily 
due to her sheering out of her course and failing to f ollow the Teaser. 
It appears that, wdiile it was usual to hâve two deckhands on the 
Powel, but one was shipped at Philadelphia and on board at the time 
of the collision, and he was at the wheel. There was no one else on 
deck. That the deckhand was inexperienced and unacquainted with 
the duties of helmsman is apparent from his testimony. From some 
cause he did not see the Lawrence until within half a boat's length of 
her. Pie did not know whether he put his wheel to port or starboard, 
and did not seem to be entirely clear as to how the wheel was rigged 
lo work the rudder. 

The place where the collision occurred was within the inland waters 
of Delaware Bay, w'ithin the meaning of the régulations, effective 
February 1, 1909, promulgated by the Secretary of Commerce and 
Labor December 7, 1908, pursuant to section 14 of the act of May 
28, 1906 (35 Stat. 428, c. 212 [Comp. St. 1913, § 7969] ), limiting the 
length of hawsers to tows of seagoing barges to 75 fathoms. The 
length of the hawser between the Teaser and the Powel was 150 
fathoms. This length of hawser was in violation of the régulations. 
If the hawser between the Teaser and the Powel had been of lawful 
length, and the Teaser had maintained the position which she did in 
passing the Juno and Lawrence, the collision could not bave occurred, 
for the Powel could not then hâve sheered sufïiciently to cause the 
collision without also pulling the tug out of her course. It was the 
duty of the master of the Teaser to see that the hawser did not exceed 
75 fathoms in length, and, having failed to perform that duty, the 
Teaser must also be held in fault for the collision. Even though the 
hawser was lengthened at the request of the master of the Powel, it 
was a violation of duty on the part of the master of the Teaser to 
allow the hawser to be of unlawful length. 
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Section 15 of the act of May 28, 1908 (Comp. St. 1913, § 7970), 
imposes a penalty upon the master of the towing vessel for violation 
of the régulations, and he was in charge of the navigation of the tow. 
The Margaret, 94 U. S. 496, 24 h. Ed. 146; The City of New York, 
49 Fed. 956, 1 C. C. A. 483 ; The Doris Eckhoff , 50 Fed. 134, 1 C. 
C. A. 494; The Manhattan, 186 Fed. 329, 108 C. C. A. 407. It does 
not follovv, because the Teaser was in fault, that the act of the Allyn 
aiso contributed to the colHsion. There is no évidence that she left 
her proper course following the Teaser, and she was under no ob- 
ligation to keep the Powel in her proper course. 

[2] The duty imposed upon the Teaser by the régulations and the 
statute does not render her liable for the injuries to the Powel. It 
would be going beyond the intention of the act to hold that tlie length- 
ening of the hawser was a violation of a duty to the Powel, where 
it was donc at the request of her master. The duty imposed is for 
the protection of other vessels in the waters where the towing vessel 
is navigating, but nothing in the act indicates an intention of Congress 
to make the towing vessel liable to the barge she bas in tow for in- 
juries caused by reckless steering or failure to be properly and suffi- 
ciently manned. 

In No. 48 of 1913, a decree may be entered in favor of the Law- 
rence against the Teaser and Powel, with référence to a commissioner 
to ascertain and report the damages, and dismissing the libel as against 
the Juno and the Allyn. 

In No. 63 of 1913, the libel is dismissed. 

The motion on the part of the Lawrence to dismiss the libel as 
against the Teaser is denied. 

On Rehearing. 

In the light of the argument and authorities considered upon the 
rehearing, the court is of the opinion that there was error in the con- 
clusion reached in the opinion filed September 2, 1915, that the Teaser 
is not liable for injuries caused to the Powel by reason of her collision 
with the Lawrence. 

In view of the décision of the Circuit Court of Appeals for the Sec- 
ond Circuit in The Manhattan, 186 Fed. 329, 108 C. C. A. 407, and 
the application of the admiralty rule that ail those who knowingly 
participate in a wrongful act are jointly and severally liable for the 
conséquences, without considération of the extent to which the nég- 
ligence of any party contributes to the damage, it is now held that, 
though the lengthening of the hawser was at the request of the mas- 
ter of the Powel, and the Powel was in fault for reckless steering and 
failure to be properly and sufficiently manned, the damages to the 
Powel should be divided between that vessel and the Teaser. 

A decree may be entered in No. 63 of 1913 accordingly. 
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UNITED STATES T. ASH SHEEP CO. 

(District Court, D. Montana. February 4, 1916.) 

No. 11. 

1. Indians ®=>19 — Lands — Tkespass — Liabilitt. 

Rev. St. § 2117 (Comp. St. 191.S, § 4107), providing tliat any one drivin? 
any stock of horses, mules or cattle to range and feed on any land be- 
longing to any Indlan or Indian tribe wlthout the consent of sucli tribe, 
is liable to a penalty of .$1 for eacli animal of such stock, applies only to 
lands so far in Indian occuiiancy and control tliat grazing will be an 
injury to the Indians, and to which they may consent. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 51 ; Dec. Dig. 
®=3l9.] 

2. Indians <S=5l9 — Lands — Trespars — IvIabilitt — "Cattle." 

Rev. St. § 2117 (Comp. St. 191.3, § 4107), providiug a penalty of §1 a head 
for grazing horses, mules, or cattle on the land of any Indian or Indian 
tribe, does not apply to sbeep, as the spécial mention of horses and mules, 
wlthout so mentioning them as to indicate an enumeration of particulars 
of a gênerai class following, indicates that Congress used the word 
"cattle" in its partlcular and limited senso, as meaning animais of the 
bovine genus, and not with its gênerai and extended meaning, of ail ani- 
mais of domestic kind, especially as Congress almost invariably uses the 
Word "cattle" in this limited sensé. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 51 ; Dec. Dig. 

®=3l9. 

For other définitions, see Words and Phrases, First and Second Séries, 
Cattle.] 

3. EQUITY <g:x3,'i9 — RETAINING JUEISniCTION ACQUIBED — ESFOKCING PENALTIES. 

In a suit to enjoin trespasses on indian lands, a court of equity will 
not rendcr a judgnient for the recovery of statutory penalties for the 
trespass, since while equity liaving jurisdiction retains it for full relief, 
it does so for remédiai, and not for pnuitory, purposes. 

[Ed. Note.— For other cases, see Etiuity, Cent. Dig. §§ 104-114; Dec. 
Dig. <s=389.] 

4. Appeal and Errob <©=>1207 — Peoceedings After Remand — Jurisdiction 

OF LOWEE Col-'RT. 

Where a suit to enjoin trespasses on Indian lands was remanded by the 
Circuit Court of Appeals, with directions to enter judgment granting an 
injunction and awarding such damages as the court might find com- 
plainant entitled to, this was the law of the case, and the court could 
not render a judgment for statutory i)enalties for the trespass. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4696- 
4699 ; Dec. Dig. <S=1207.] 

In Equity. Suit by the United States against the Ash Sheep Com- 
pany to enjoin grazing of sheep on Indian lands. Decree for the 
United States for an injunction and nominal damages. 

B. K. Wheeler, U. S. Atty., of Butte, Mont., Homer G. Murphv, 
Asst. U. S. Atty., of Helena, Mont., and Frank Woody, Asst. U. S. 
Atty., of Butte, Mont. 

C. B. Nolan and Wm. Scallon, both of Helena, Mont., for défendant. 

BOURQUIN, District Judge. This is a suit to enjoin défendant 
from grazing sheep on lands now determined to be Indian lands held 

©ssFor other cases see same topic & KEY-NUMBER In ail Key-Kumbered Digests & Indexes 
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in trust by plaintiff (221 Fed. 587, 137 C. C. A. 306), and for dam- 
ages. Plaintiff contends that it is entitled to recover $1 per head of 
sheep grazed, by virtue of section 2117, R. S. (Comp. St. 1913, § 4107), 
which provides that any one who drives any "stock of horses, mules, 
or cattle, to range and feed on any land belonging to any Indian or 
Indian tribe, without the consent of such tribe, is liable to a penalty 
of one dollar for each animal of such stock." This is impossible for 
several reasons : 

[ 1 ] First. The statute contemplâtes lands so far in Indian occupancy 
and control that grazing will be an injury to the Indians and to which 
they may consent. The lands involved are otherwise. 

[2] Second. The penalty expressly attaches to "horses, mules, or 
cattle," and sheep are not thereby included. It is apparent that Con- 
gress had in mind the particular and limited définition of the word 
"cattle," animais of the bovine genus, and not the gênerai and ex- 
tended meaning, ail animais of domestic kind. Otherwise, horses and 
inules would not hâve been specially mentioned, or would hâve been so 
mentioned as to indicate but enumeration of particulars of a gênerai 
class following. To illustrate, "horses, mules, or any other cattle." 
For horses and mules are within the gênerai meaning of "cattle," even 
as sheep, swine, etc., are. Examination of the acts of Congress, and 
especially Indian législation, makes manifest that Congress practically 
invariably uses the word "cattle'' in the limited sensc of bovine an- 
imais, and for gênerai inclusion makes use of the words "stock," "use- 
ful domestic animais," and "live stock." In the earliest législation 
to penalize grazing Indian lands, the prohibition was of "horses or 
cattle," and the same act provided tliat tlie Indians would bc supi)iie(l 
with "useful domestic animais." Act March 3, 1799, c. 46, 1 Stat. 
747. Range animais were intended, and sheep were not thon ranged. 

U. S. V. Mattock, Fed. Cas. No. 15,744, is to the contrary, but sccms 
to lay too much stress upon the mischief intended to be remcHed. A 
case is not within a pénal statute though within the mischief of, un- 
less also within the législative intent as disclosed by the language used. 
It would seem Congress had in mind only the three classes of range 
animais, horses, mules, and bovines, and fixed a proportionate penalty 
for punishment, and not for confiscation, as it often would be if ap- 
plied to sheep or swine. 

[3] Third. If the complaint is sufficient for penalties, equity never 
aids the collection of statutory penalties. True, equity, having juris- 
diction, retains it for full relief ; but this for remédiai and not puni- 
tory purposes — hère for injunction and compensatory damages, and 
not for punishment, of which are penalties. 

[4] Fourth. The appellate tribunal remanded the suit, "with di- 
rections to enter judgment for the complainant for the injunction pray- 
ed for, and for such damages as the court may find complainant entitled 
to." That is the law of the case. There is no évidence of substantial 
damages, and for the technical trespass nominal damages are awarded. 

Decree will be entered for an injunction, $1 damages, and ccsts. 



LOW KWAI V. BACKUS 481 

LOW KWAI et ux. v. BACKUS, Commissioncr of Immigration. 
(Circuit Court of Appeals, Kintli Circuit. February 14, 1916.) 

Ko. 2522. 

Aliens iS=332 — Depobtatioîj — Pkoceedings to Déport — Statutoey Pbovi- 
sioss. 

Immigration Act Feb. 20, 1907, c. 1134, § 3, 34 Stat. 809, as amended by 
Act Mareli 26, 1910, c. 128, § 2, 36 Stat. 204 (Oomp. St. 1913, § 4247), pro- 
vides tliat any alien practicing prostitution after enteriug the United 
States sliall be deported as provided in sections 20 and 21. Section 21 
provides tliat, if tlie Secretary of Commerce and Labor isi satisfied tliat 
an alien is subject to déportation, he sliall cause such alien to be taken 
into custody and returned to the country wlienee he came. A commission- 
er of immigration applled to the Secretary of Labor for a vi'arrant for 
the arrest of an alien on tlie ground that it was stated from an anony- 
mous source tliat she was practicing prostitution. The Secretary signed a 
warrant dirccting tliat she be arrested, and granted a hearing, and trans- 
niltted such warrant to the commissioner of iniuiigratioii, witli a direction 
not to exécute it unless his investigation developed facts justifying such 
action. Hchl, that under the statute It is the Secretary who must be sat- 
isfied that the alien is subject to déportation, and where the Secretary 
apparently was not satisfied of such fact he had no authority to authorize 
the commissioner of immigration to satisfy himself on this point, and 
thus décide the question conimitted by Congress to the Secretary. 

(Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. <Ê=532.] 

Gilbert, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the First 
Division of the Northern District of Cahfornia; Maurice T. DooHng, 
Judge. 

Habeas corpus by Low Kwai and wife against Samuel W. Back- 
us, as Commissioner of Immigration of the Port of San Francisco. 
From an order discharging the writ, and remanding one of the peti- 
tioners to custody for déportation, the petitioners appeal. Reversed 
and remanded, with directions. 

Wm. Hoff Cook and Geo. A. McGowan, both of San Francisco, 
Cal., for appellants. 

John W. Preston, U. S. Atty., and Walter E. Hettman, Asst. U. S. 
Atty., both of San Francisco, Cal., for appellee. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

ROSS, Circuit Judge. This is an appeal from an order discharging 
a writ of habeas corpus in behalf of the female appellant, Mrs. Low 
Kwai, alias Ho Shee, and remanding her to custody for déporta- 
tion. 

It appears from the record that she was admitted into this coun- 
try as the wife of the appellant Low Kwai, who, it appears, was a 
native of this country. Subsequently she was arrested by an immigra- 
tion officer on the ground that she was practicing prostitution, and 

©^ssFor oUier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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after various proceedings set forth in the record, resulting in the find- 
ing that she was such prostitute and never was the wife oî' Low 
Kwai, was ordered deported. 

If the immigration officer was legally authorized to proceed against 
the woman, we would not hâve the slightest difficulty in affirming the 
order ; but was he so authorized ? is the real, and the very important, 
question in the case. We say important, because if, after due exami- 
nation, an alien is admitted into this country, an immigration officer 
can, without légal warrant and of his own motion, arrest such alien 
upon the ground that he or she is engaged in a business denounced by 
the law, and thus initiate proceedings that may resuit in an order for 
the déportation of such alien, as the présent proceeding bas donc, there 
would be no safety for any alien so permitted to enter the country. 
No such provision of law has been cited, and we think it safe to say 
that no such provision can be found. 

By the act of March 26, 1910 (36 Stat. 263), Congress so 
amended section 3 of the Act of P'ebruary 20, 1907 (34 Stat. 898), 
entitled "An act to regulate the immigration of aliens into the Unit- 
ed States," as to read in part as follows : 

"Sec. 3. That the imiiortatiou into tlie United States of any alien for the 
purpose of prostitution or for any other Immoral purpose is hereby forbiddeu ; 
and whoever shall, directly or indirectly, import, or attempt to import, into 
the United States, any aiien for the purpose of pro.stitution or for any other 
immoral purpose, or whoever shall hold or attempt to hold any alien for any 
such purpose in pursvcuice ot such illégal importation, or whoever shall 
Ijeep, malntain, control, sniiport, eiuploy, or harbor in any hoiise or other 
place, for the purpose of prostitution or for auy otlier immoral purpose, in 
pursuauce of such illc.tral importation, any alien, shall, iu every such case be 
deemed guilty of a felony, aud on conviction thereof be imprisoned not more 
thau teu years and pay a tine of not more than five thousand dollars. * * * 
Any alien who shall be found an inmato of or eonnected wlth the manage- 
ment of a house of prostitution or practieing prostitution after sucli alien 
shall bave entered the United States * * « ^hall be deemed to be unlaw- 
fully withln the United States and shall be deported in the manuer provided 
by sections 20 and 21 of this act" — namely, the act of February 20, 1907. 

Section 21 of the last-mentioned act provides, among other things : 

"That in case the Secretary of Commerce and Labor shall be satlsfied that 
an alien lias been found in the United States In violation of this act, or that 
an alien Is subject to déportation under the provisions of tliis act or of any 
law of the United States, he shall cause such alleu within the period of three 
years after landiug or entry tliereiu to be takeu into custody and returned 
to the country wheuce he came, as provided by section 20 of this act." 

And by section 22 of the act of February 20, 1907, it is provided, 
among other things : 

"That the Comniissioner-General of Immigration, in addition to such other 
duties as may by law be assigned to him, shall, under the direction of the Sec- 
retary of ConunerCe aud Labor, hâve charge of the administration of ail laws 
relatlng to the imnùgration of aliens Into the United States, and shall hâve 
the control, direction, and supervision of ail offlcers, clerks, and employés 
appointed thereunder. He shall establish such rules and régulations, pre- 
scribe such forms of liond, reports, entries, and other papers, and shall issue 
from time to time such instructions, not ineonsistent with law, as he shaU 
deem uest calculated for carrying ont the provisions of this act, and for 
protecting the United States and aliens migrating thereto from fraud and 
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loss, and shall hâve authority to enter Into eontract for the support and re- 
lief of sucli aliens as may fall Into distress or need public aitl ; ail under the 
direction or with the approval of the Secretary of Commerce and Labor." 

It will be seen from the provisions of section 21 above cited that 
the power to cause an ahen found in the United States in violation 
of the act to be taken into custody for return to the country whence he 
came is given to the Secretary of Commerce and Labor, and to no one 
else. 

Now, turning to the record in the présent case, it is seen that the- 
proceeding against the Chinese woman hère in question was initiated 
by this "Application for Warrant of Arrest under sections 20 and 21 
of the Act of February 20, 1907": 

U. s. Department of Labor, 

Immigration Service. 

No. 12020-190. (l'iace) Augel Island Station, S. F. Cal., 

Aprll 2, 1913, 191—. 

The undersigned respectfully recommonds that the Secretary of Labor is- 
sue his warrant for the arrest of Ho Shee, or Haw Shee, the alien named in 
the attached certificate, npon the foUowing facts whlch the undersigned has 
carefuUy Investlgated, and which, to the best of his knowledge and belief, 
are trae: 

(1) (Ilere state fully facts which show alien to be unlawfully in the United 
States. Give sources of information, aud, where possible, secure from inform- 
ants and forward with tliis application duly verlfled affidavlts setting forth 
the facts within the knowledge of the informants.) 

Herewith flnd veriflcation of landing. It is stated from an anonymous 
source that this woman is now practicing prostitution in either the Oriental 
Hôtel or the Republie Hôtel, keeping one of the rooms in either hôtel from 
tlme to time. 

>She was landed as the wife of a native, but her husband deserted lier. 

(2) The présent location and occupation' of above-named alien are as fol- 
lows : . 

Pursuant to rule 22 of the Immigration Régulations there is attached 
hereto and made a part hereof the certificate prescribed in subdivision 2 of 
sald rule, as to the landing or entry of said alien, duly signed by the immigra- 
tion officer in charge at the port through which said alien eutered the United 
State? (Signature) [Signed] H. Edsell, 

(Officiai Title) Acting Commissioner. 

The record further shows that, based upon that application, the 
Secretary of Commerce and Labor on the llth day of April, 1913, 
signed a warrant directing the commissioner of immigration at Angel 
Island station, San Francisco, Cal., to take the woman in question into 
custody, "and grant her a hearing to enable her to show cause why she 
should not be deported in conformity with law," and transmitted the 
said warrant with this letter : 

Department of Labor, 

Washington. 
No. 53575/255. April 11, 1913. 

Commissioner of Immigration, Angel Island Station, San Francisco, Cal. 

Pursuant to your request of the 2d Instant, No. 12020/190, there is trans- 
mitted herewith warrant for tlie arrest of the Chinese alien Ho Shee, or Haw 
Shee, alias Ho Shi. This warrant should not be executed, however, unless 
your investigation develops facts justifying such action. Form 533, forwarded 
with your application, is inclosed, as requested. 

[Signed] W. B. Wllson, Secretary. 
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It is perfectiy manifest that by this action of the Secretary of Com- 
merce and LaSor he left it to the commissioner of immigration to 
décide what Congress committed to the Secretary of Commerce and 
Labor to décide. It is, according to the express language of the act 
of Congress, as has been seen, the Secretary of Commerce and Labor 
who shall be satisfied that the alien has been found in the United 
States in violation of law and therefore subject to déportation, and 
who, upon being so satisfied, "shall cause such alien, within the period 
of three years after landing or entry therein, to be taken into cus- 
tody and returned to the country whence he came, as provided by sec- 
tion 20 of" the act of February"20, 1907. 

In this instance the acting commissioner of immigration undertook, 
as has been seen, to satisfy the Secretary of Commerce and Labor 
that the woman hère in question had violated the law, by simply say- 
ing: 

"It Is stated from an anoiiymous source that tlils woman is now practicing 
prostitution In eitlier tlie Oriental Hôtel or the Republic Hôtel, lieepiiig one of 
the roonis in either hôtel from time to time. SUe was landed as the wife 
of a native, but her husband deserted her." 

The mère statement from an anonymous source that the woman re- 
ferred to was violating the law evidently, and very properly, did not 
satisfy the Secretary of such fact, and, instead of requiring some 
sufficient évidence thereof, he undertook to députe to the Commis- 
sioner of Iimnig ration at Angel Island, Cal, to satisfy Iiimself, and 
thus to décide the question authorizing the arrest of the party charged 
that was committed by Congress to the Secretary of Commerce and 
Labor only. That course, in our opinion, was wholly unauthorized 
by the statute. 

It results that the order appealed from must be reversed, and the 
cause remanded, with directions to discharge the petitioner. 

It is so ordered. 

GILBERT, Circuit Judge (dissenting). I dissent on two grounds. 

First. The provisions of the statute were substantially com]ilied with. 
The application for the warrant of arrest was made on April 2, 1913. 
Nine lays later it was granted, but by the Secretary's order, which ac- 
companied it, it was not to be executed "unless your investigation de- 
velops facts justifying such action." This instruction was obeyed, 
and the appellant Vi'as not arrested until October 17, 1913, and after 
évidence was furnished in the sworn statements of four witnesses 
which fully justified the arrest. "Irregularities in the order of ar- 
rest do not affect the status of an alien held upon a warrant of déporta- 
tion after a fair hearing." United States v. Uhl, 211 Fed. 628, 128 
C. C. A. 560; United States v. Williams, 200 Fed. 538, 118 C. C. A. 
632. In Healy v. Backus, 221 Fed. 358, 137 C. C. A. 166, answering 
the contention that there was a fatal variance between the application 
and the warrant of arrest, this court said : 

"The oI)jeetions go rather to the regularity of the proceedings for the ar- 
rest aud examination of petitioners than to the substance of the inquii'y. The 
proceedings are by nature summary, and necessarily so. No formai charge 
or pleadings are required, uor does the doctrine of variance hâve application, 
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provided the nllen be giveii snfficient information oî tlie acts relied upon to 
bring liim witlnu the excludod classes to enable liim to offer testlmouy at the 
heariug directed to be had by the warrant o£ arrest." 

And in Ex parte Hamaguchi (C. C.) 161 Fed. 185, Judge Wolverton 
said : 

"The sumiuary proceeding provided by law does not require that technical 
regard for foruis that is deemed essential in criminal proceedings, and, having 
had a tull liearing, whereat it was developed tliat he is unlawfully within the 
country, and the finding and recomnieudation of the inspecter in charge being 
against him, I am not disposed to require that the procédure be goue tlirough 
with again for the sake of stricter observance of form ; tlie law having been 
observed in substance." 

So in Siniscalchi v. Thomas, 195 Fed. 701, 115 C. C. A. 501, it was 
held that the fact that a warrant of déportation of an alien was based 
in part on a fact not charged in the warrant of arrest is not a fatal 
objection, where it appears that the alien was given a fair hearing on 
his charge. In Toy Tong v. United States, 146 Fed. 343, 76 C. C. A. 
621, Judge Gray, speaking for the Circuit Court of Appeals for the 
Third Circuit, said : 

'■But the sufiicient answer to appellants' point is that the défendants 
were before tlie commissioner and liefore the court, and objections to the 
validity of the process of arrest were not avaikible to oust the jurisdiction. 
'Xo formai complaint or ijleadings are refpjired, and the want of them does 
not affect the authority of the judge, or the validity of the statute.' " 

Second. This is a habeas corpus proceeding, and in such a case the 
rule is well settled that the petitioner cannot be discliarged on account 
of defects in the original arrest or commitment. In Nishimura Ekiu 
V. United States, 142 U. S. 651, 12 Sup. Ct. 336, 35 L. Ed. 1146, the 
court said : 

■'A writ of habeas corpus is not like an action to recover damages for an 
unlawful arrest or eoumiitmeut, but its object is to ascertaiu whether tlie 
prisonor eau lawfuHy be detained, in custody ; and if sutlicient ground for 
his détention by the government is shown, he is not to be discliarged for de- 
fects in the original arrest or couunituient" — citing Ex parte lîollmau, 4 
Cranch, 75, 114, 12;j, 2 L. Ed. 554; (.'oleman v. ïeuuessee, 97 U. S. 509, 519, 
24 L. Ed. 1118 ; United States v. McBratuey, 104 U. S. C21, 624, 2G L. Ed. 809, 
and otlier cases. 

This rule is madc imperative by section 761 of the Revised Statutes 
(Conip. St. 1913, § 1289), which reqtiires the court, justice, or judge 
granting the writ on the hearing "to dispose of the party as law and 
justice recjuire." This means, not as law and justice recjuired at the 
time of the arrest, but as law and justice require at the time of the 
hearing. lasigi v. Van de Carr, 166 U. S. 391, 17 Sup. Ct. 595, 41 
L. Ed. 1045. And m Motherwell v. United States, 107 Fed. 437, 
455, 48 C. C. A. 97, 115, the Circuit Court of Appeals for the Third 
Circuit said : 

"The intent of section 701 is that the party seeking a diseharge tlirough 
habeas corpus proceedings sliould be disposed of as law and justice at the time 
of such disposition sliall require." 

The judgment of this court discharging the petitioner is empty and 
futile and it does not affect the status of the petitioner. It leaves her 
subject to a répétition of the proceeding for her déportation. In 
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Re Boardman, 169 U. S. 39, 18 Sup. Ct 291, 42 L. Ed. 653, the coun 
said: 

"The object o( the writ is to ascertaln whether the prlsoner applying foi 
it can legally be detained, and It Is the duty of the court, justice, or judge 
grantlng the writ, on hearing, 'to dispose of the party as law and justice maj 
require.' " 

And in Chow Loy v. United States, 112 Fed. 354, 361, 50 C. C. A. 
279, 286, the Circuit Court of Appeals for the Second Circuit, in hold- 
ing that the prisoner could net be discharged on a writ of habeas 
corpus because of defects or irregularities in the form of commitment, 
said: 

"Upon the record before the Circuit Court it appeared that the petitioner 
for the writ was a person not entitled to be wlthin the United States, and 
liable to be deported ; that he had no right to be discharged from custody, 
but only to be placed in charge of the offlcers of the United States for dépor- 
tation. The Circuit Court therefore properly refused the pétition for the 
writ of habeas corpus." 

I submit that the court below very properly followed this rule in 
denying tlie discharge of the appellant 



KOBEY V. HOFFMAN et aL* 

(Circuit Court of Appeals, Elghth Circuit. January 18, 1916.) 

No. 4342. 

1. BiLZs ANn Notes <§=>145 — Bights or Bona Fide Holdees — Law Govern- 

ING. 

Whether a note executed and made payable in Missouri was negotlable, 
so as not to be subject to the défense of a failure of considération In the 
hnnds of a bona fide purchaser, was to be determined by the laws of 
Missouri, though suit thereon was brought in the District Court for the 
District of Kansas. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. § 362 ; Dec. 
Dig. <S=»145.] 

2. Courts iS=»366 — United Statks Couets — State Laws as Rules of Déci- 

sion. 

As to contracta executed before the construction of a state statute by 
Its court of last resort, the courts of the United States are not eonclusive- 
ly governed by the construetlon thereafter placed upon it by the state 
court. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 954-957, 9C0-968 ; 
Dec. Dig. <S=5366.] 

3. Bills and Notes <S=»ie6^BoNA Fide Holders — Défenses Available. 

There being no controlling construction of the Missouri law by the court 
of last resort of that state, a note executed and made payable in Missouri 
was not rendered nonnegotiable, so as to be subject to the défense of 
failure of considération in the liands of a bona fide holder, by a provision 
therein accelerating its maturity If collatéral securlty for Its payment de- 
preciated in value and additlonal collatéral was not furnlshed. 

[Ed. Note.— For other cases, see Bills and Notes, Cent Dig. §§ 418, 421 ; 
Dec. Dig. <S=»166.] 

Ê=»For other casea see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
•Rehfiaring denied Marcti 24, 1916. 
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In Error to the District Court of the United States for the District 
of Kansas; John C. Pollock, Judge. 

Action by Harris Kobey against Anna W. Hoffman and another. 
Judgment for défendants, and plaintiff brings error. Reversed, with 
instructions. 

E. H. Gamble, of Kansas City, Mo., for plaintiff in error. 
William B. Sutton, Jr., of Kansas City, Kan. (William B. Sutton, of 
Kansas City, Kan., on the brief), for défendants in error. 

Before ADAMS and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge. This was an action instituted i-y the 
plaintiff, who is now the plaintiff' in error, against the défendants, the 
administratrix and administrator of the estate of C. B. Hoffman, de- 
ceased, to recover on a promissory note executed by their intestate, and 
purchased by the plaintiff in good faith, before maturity, and for a 
valuable considération. The following is a copy of the said note, with 
ail indorsements thereon; 

".?4,500.00. No Kansas City, Mo., Sept. IStli, 1!>07. 

"Due Six montlis after date, for value received, I ijroinise to pay 

to tlie order of Merci!,), nts' Hefrigeratiug Company, Kansas City, Mo., forty- 
live liundred and uo/100 dollars at tlie office of the Merchauts' Kefrifieratiug 
Company, Ivansîis City, Mo., with interest from maturity unlil paid, at the 
rate of per cent jier annum, To secure tlie payment of this note and of 
any and ail other indebtedness which I now owe to the holder hereof, or may 
owe hiui at any time before tlie payment of this note, I hâve hereto attaehed, 
as collatéral secnrity, the following; Stock certiflcate No. 137 of the capital 
.stock of the Merchauts' lîefrigerating Company, calliug for 50 shares of stock, 
par value S;;5,000.00. C. B. Hoffman." 

On the left side of the signature the following appears : 

"The ahove coll.nteral lias a m;u-ket value of .'i;G,2.50.(X>. If, in the .iudgment 
of the holder of this note said collatéral dépréciâtes in value, the undersigued 
agrées to deliver wiicn demanded additional seeurity to the satisfaction of 
said holder; otherwise, this note sliall mature at once. Any assignmeut or 
rransfer of tliis note, or otlier obligations liereiu xirovided for, shall carry 
with it the said collatéral securlties and ail rights under this agreement. 

"And I liereby authorizo the holder hereof, on default of payuient of this 
note or any part tlicreof, according to the terms hereof, to sell said collatéral 
or any part thereof, at public or private sale and witli or without notice, and 
by such sale the pledgor's right of rédemption shall be extinguished." 

On the back the following indorsements appear: 

"Demand, notice, and protest wai^'ed. Merchants' Eefrigerating Co., per 
J. E. Brady, Président. J. E. Brady." 

There were several défenses set up, but as the case was decided 
by the court and appealed on the demurrer to the first paragraph of 
the answer, it is only necessary to state the allégations in that para- 
graph. The défendants in that paragraph pleaded that the note was 
obtained from their intestate, by the payée, the Refrigerating Com- 
pany, without any considération, and upon fraudulent représentations 
of the value of some stock in the Refrigerating Company, which, at 
the time, was of no value whatever, and was so known to the payée. 
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A demurrer to this paragraph of the answer was by the court over- 
ruled, upon the ground that the instrument sued on was not a ne- 
gotiable instrument under the Uniform Negotiable Instrument Law, 
which was in force in the state of Kansas (Gen. St. 1909, §§ 5247-5446), 
where the suit was instituted, and the state of Missouri (Rev. St. 1909, 
§§ 9971-10176), where the note was executed and made payable. 

The plaintiiï declining to plead further, but resting upon the de- 
murrer, judgment was entered for the défendants, and this writ of 
error was prosecuted to reverse this judgment. Therefore the only 
question involved now is whether under the Negotiable Instrument 
Law tliis note was negotiable, so as not to be subject to the défense 
of a failure of considération, wlien in the hands of a bona fide pur- 
chaser, for value, before maturity. 

[ 1 ] The note was executed and made payable in the state of Mis- 
souri, and, although this suit was instituted in the United States Dis- 
trict Court for the District of Kansas, must be governed by the laws 
of the state of Missouri, where it was executed and made payable. 
Butler V. Goreley, 146 U. S. 313, 13 Sup. Ct. 84, 36 L. Ed. 981 ; 
Guernsey v. Impérial Bank. 188 Fed. 300, 1 10 C. C. A. 278. 40 L. R. 
A. (N. S.) 377; Ringer v. Virgin Timber Co. (D. C.) 213 Fed. 1001, 

In an action on the same note against thèse défendants, prosecuted 
in a state court in the state of Kansas, the Suprême Court of that 
state held that the note was not negotiable under the Negotiable In- 
strument Law of that state, which vi'as merely a re-enactment of the 
law merchant, and reversed the judgment of the trial court, which 
had held that it was negotiable under the statutes of Kansas and thç 
law merchant. Bank v. Hoffman, 85 Kan. 71, 116 Pac. 239, 35 L. R. 
A. (N. S.) 390, Ann. Cas. 1912D, 1. When the remittitur reached 
the state trial court, the action was dismissed by the plaintiff, and 
this action commenced in the District Court of the United States. 

The décision of the Suprême Court of Kansas, while entitled to the 
highest respect, is not conclusive on this court for several reasons. 
The note was a Missouri contract, having been executed and made 
payable in that state, and must therefore be controlled by the laws of 
the state of Missouri. 

[2] Second. The LTniform Negotiable Instrument statute of the 
state of Kansas had not been construed by the Suprême Court of that 
state when this note was executed, nor, in fact, when the action on this 
note in the state court was instituted, and it is well settled that as 
to contracts executed before the construction of a state statute, by its 
court of last resort, the courts of the United States are not conclu- 
sively governed by the construction made thereafter. The leading 
cases on that subject are Burgess v. Seligman, 107 U. S. 20, 2 Sup. 
Ct. 10, 27 L. Ed. 359; Great Southern Hôtel Co. v. Jones, 193 U. 
S. 532, 24 Sup. Ct. 576, 48 L. Ed. 778, which bave been followed ever 
since. Before the enactment of the Negotiable Instrument Law in the 
state of Kansas the Suprême Court of that state had held that such a 
note was negotiable under the law merchant. Clark v. Skeen, 61 Kan. 
526, 60 Pac. 327, 49 L. R. A. 190, 78 Am. St. Rep. 337. 

[3] The Missouri Negotiable Instrument Law bas never been con- 
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strued by the court of last resort of that state. We must therefore 
détermine for ourselves how this statute should be construed. As 
the Negotiable Instrument Law, on that point, is practically a reaf- 
firmance of the law merchant, the décisions of the Suprême Court of 
the United States control this court, until the highest court of the 
State — in this case that of Missouri — construes it, and then it will only 
be authoritative on the courts of the United States as to notes and 
bills executed thereafter. The learned trial judge was governed by 
the décision of the Suprême Court of Kansas, in Bank v. Hofïman, 
supra, and the décision of this court in Lincoln National Bank v. 
Perry. 66 Fed. 887, 14 C. C. A. 273. 

Ordinarily we would unhesitatingly follow former décisions of 
this court, unless in conflict with the décisions of the Suprême Court 
of the United States. In Chicago Railway Equipment Co. v. Mer- 
chants' National Bank, 136 U. S. 268, 10 Sup. Ct. 999, 34 L. Ed. 
349, it was expressly held that a promissory note containing an ac- 
célération of maturity clause, such as the note in the instant case con- 
tains, does not destroy its negotiability under the law merchant. This 
case was evidently overlooked by the court in the Perry Case, as no 
référence is made to it in the opinion. In Kennedy v. Broderick, 216 
Fed. 137, 132 C. C. A. 381, F. R. A. 1915B, 472, the United States 
Circuit Court of Appeals for the Seventh Circuit held that a note, 
identical with the one now in controversy, is under the Negotiable 
Instrument Law of Missouri and the gênerai commercial law a ne- 
gotiable instrument, free from such défenses as are set up in this case, 
if in the hands of a bona fide holder, acquired for value and before 
maturity. 

For the error in overruling the demurrer to this paragraph of the 
answer the cause must be reversed, with instructions to set aside the 
judgment in favor of the défendants and sustain the demurrer. 

Reversed. 
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In re JUSTIN. 

(Circuit Court of Appeals, Second Circuit. January 11, 1916.) 

No. 77. 

1. CoEPOKATioNS <©=4C9 — Makikg and Issuance of Bonds — Consideb.^tion. 
Uuder Stock Corporation Law N. Y. (Consol. Laws, c. 59) § 55, pro- 
\'iding tliat no corporation shall issue either stock or bonds, except for 
money, labor done, or property actually received for tlie use and law- 
ful purpose of tlie corporation, bonds of a corporation could not be pledged 
to secure payment of a pre-existing debt, and an extension of the time 
for payment of the debt, or the surrender of the corporation's old note 
and the substitution therefor of a new note, with the same or différent 
indorsers, did not satisfy the statute. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 1832 ; Dec. 
Dig. <S=5469.] 

©isFor other cases eee same topic & KEY-NVMBBR iD ail Key-Numbered Digests & Indexes 
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2. Corporations <@=469 — Makiko and Isstjance of Bonds — Considération — 

"MoNEY Paid." 

The payment by a créditer of a corporation to the corporation of money 
whlch the corporation Immedlately pays back to the créditer to cx- 
tingulsh an old Indebtedness, so that a new indebtedness may be created 
for which bonds of the corporation may be pledged, Is not an Issuauce of 
the bonds "for money paid," within Stock Corporation Lavv N. Y. § 55. 

[Ed. Note. — For otber cases, see Corporations, Cent. Dlg. § 1832 ; Dec. 
Dlg. ©=3460. 

For other définitions, see Words and Plirases, Second Séries, Money 
Paid.] 

3. Corporations <S=>474 — Making and Issuance of Bonds — Considération. 

Where, at the tlme corporate bonds were pledged by the corporation 
as collatéral secuiity for a pre-existlng indebtedness, there was iio agree- 
ment that they sliould not be sold by the eredltor for less than their par 
value, the issuance thereof could not be validiited by a stipulation, made 
after the bankruptcy of the corporation, that they should not be so sold. 
In View of Bankr. Act July 1, 1S98, c. 541, § 70, subd. "e," 30 Stat. 565 
(Comp. St. 1913, § 9654), givlng the trustée the title of the bankrupt as of 
the date he was adjudged a bankrupt, and provuling that the trustée may 
avoid any transfer by the bankrupt of bis property whieh any créditer 
of such bankrupt might hâve avoided, and recover the property so trans- 
ferred or its value. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. § 1854 ; Dec. 
Dlg. <S=3474.] 

4. Corporations @=>474' — Making and Issuance of IBonds — Considération — 

"HoEDER for Value." 

A créditer of a corporation, receiving its bonds as collatéral securîty 
for a pre-existlng indebtedness, ceutrary to Stock Corporation Law N. Y. 
§ 55, was not a "îiolder for value," entltled to the protection given one tak- 
ing commercial paper befere maturity as collatéral securîty, as presump- 
tlvely it knew that the law forbade the corporation to Issue bonds, except 
for money, labor, or property actually received, and it also knew that it 
was receiving them without glving either money, labor, or property, and 
hence toek the beiids with notice of the Inlirinity in its title. 

[Ed. Note. — Fer other cases, see Corporations, Cent. Dig. § 1854 ; Dec. 
Dlg. .©=3474. 

If'or other deflnltions, see Words and Phrases, First and Second Séries, 
Holder for Value.] 

5. Corporations <S=^474 — Making and Issuance of Bonds — Considération — 

"ISSUED." 

Bonds of a corporation," pledged by it as collatéral securîty for a pre- 
existing debt, were "issued," within Stock Corporation Law N. Y. § 55, 
ferbiddlug the issuance of bouds, except for money, labor, or property. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1854; Dec. 
Dig. <©=3474. 

For other définitions, see Words and Phrases, First and Second Séries, 
Issue.] 

6. Bankruptcy <®=2t)0 — Proceedings by Trustée — Illégal Transactions. 

A corporation's participation in the illégal issuance of Its bonds as 
collatéral securîty for a pre-existing indebtedness, contrary to Stock Cor- 
poration Law N. Y. § 55, did not prevent the granting of relief to its 
trustée in bankruptcy, suing to compel the return of such bonds. 

[Ed. Note. — Fer other cases, see Bankruptcy, Cent. Dig. §§ 418-429, 451- 
455; Dec. Dig. ®=32i)0.] 

^=3Ï'or other cases see same toplc à KEY-NUMBBR In ail Key-Numberefl Digests & Indexes 
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7. CONTBACTS <@=>138(1) GSOXJNDS — ILLEGAL TeANSACTIONS. 

While, as a gênerai nile, neitlier courts of law nor courts of equlty wlll 
lend their assistance to either party to an lUegal contract, either to ea- 
force it or set it aside, or to recorer back money paid or property trans- 
ferred under it, tbere are exceptions to tlie rule as well establlshed as 
the rule. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. §§ 681-700 ; Dec. 
DIg. <@=138(1).] 

Pétition to Revise and Appeal from Order of the District Court of 
the United States for the Northern District of New York. 

In the matter of the Progressive Wall Paper Corporation, bankrupt. 
A pétition by Fred H. Justin, as trustée, for an order requiring the 
First National Bank of Ballston Spa, N. Y., to turn over to the trustée 
certain bonds of the corporation, was denied by the District Court (224 
Fed. 143), and the trustée appeals and files a pétition to revise. Re- 
versed, and order of the référée afhrmed. 

The Progressive Wall Paper Corporation, hereinafter called the Corporation, 
Is organized under the laws of the state of Kew York. It was adjudged a 
bankrupt on December 10, 1914, and Fred H. Ju.stln was appointed trustée of 
the bankrupt estate and qualifled as such. Its debts amouuted to about 
$345,000, and its property, exclusive of real estate, was worth about $79,000. 

In 1905 the Corporation borrowed $10,000 from the First National Bank of 
Ballston Spa, hereinafter called the Bank, and gave to it its promissory note 
with certain indorsements thereon. The note was renewed from tiine to time, 
and partial payments were made on it. On January 22, 1912, the unpaid 
balance due on that day was for the sum of $7,000. The note was unsecured, 
save for the Individual indorsements of the officers of the Corporation, In- 
cluding one Asahel R. WIng. On the last-mentioned day a renewal note for 
$7,000 was given, indorsed as before by the prior indorsera except Wlng— who 
declined, he having sold bis interest in the Corporation. In place of his in- 
dorsement and as further sec-urity the Corporation delivered to the Bank as 
collatéral security for the payment of the note seven second mortgage bonds 
made by the latter or its predecessor in name for $1,000 each. Thèse bonds 
were secured by a mortgage on the real property and plant of the Corporation, 
which mortgage had been given to the Adirondack Trust Company as trustée, 
and was dated November 1, 1911. Prior to the time when thèse bonds were 
delivered to the Bank they had not been Issued or used by the Corporation, but 
had remained in the possession of its officers. On November 2, 1911, the 
directors of the Corporation adopted a resolution authorizing its treasurer to 
issue the bonds secured by the mortgage above mentioned "to pay or to secure, 
as collatéral, the payment of the notes of the Corporation, then outstauding 
or whlch mlght be given thereafter." In pursuance of that vote the bonds 
were delivered to the Bank on January 22, 1912, as above set forth. The 
note has been renewed from time to time at the same sum and with the 
same indorsers and the bonds bave remained in the Bank's possession ever 
since as collatéral for the note and debt. 

On January 15, 1915, the claim on thls note was filed with the référée in 
bankruptcy by one Ingalsbee, one of the indorsers on the note. It was filed 
as a secured claim, and it was stated that the security held by the Bank for 
the debt consisted of the seven $1,000 bonds. On January 20, 1915, the Bank 
gave notice to the trustée in bankruptcy and to the indorsers that the bonds 
would be sold at public auction to the highest bidder at its banking house on 
January 30, 1915. 

Thereupon the trustée in bankruptcy filed an answer, in which he alleged 
that the bonds were illegally Issued and not valid, and that the Bank was not 
cntltled to hold the same. He asked that the Bank should be restrained frwn 
enforcing the lien on the bonds and that they be declared Invalid and be re- 

^=9For other c«Bes see sam* toplc & KEY-NUHBER In aU Key-Numbered Digests & Indexe* 
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turued to the trustée. The Bank appeared, évidence was taken, and tlie 
référée made an order adjudging tliat tlie bonds were illégal and never law- 
fully issiied ; that the claim of the Bank to hold them as collatéral security 
was also illégal ; aud that the Bank he enjoined from enforcing the bonds and 
be required to deliver them up to the trustée. 

The order of the référée holding the bonds invalld and void in the hands of 
the Bank was reversed by the court bclow, and the order for an Injunctlon 
against a sale of the bonds was modified, so as to provide that the Bank be en- 
joiued from disposlng of the same at less than thelr par value. The District 
Judge in his opinion said: "If the Bank vvill file a stipulation that it will not 
sell or undertake to sell or dispose of thèse bonds for less than their par value, 
and stating that such agreement was a part of the contract of pledgo, there 
may be an order reversiug the order of tlie référée now under review." 

Weeds, Conway & Cotter, of Plattsburgh, N. Y. (Frank E. Smith, 
of New York City, of counsel), for appellant. 

Luther A. Wait, of Saratoga Springs, N. Y. (Kdgar T. Brackett, 
of Saratoga Springs, N. Y., of counsel), for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as al^ove). The 
trustée in bankruptcy seeks a decree adjudging that certain bonds held 
by the appeUee Bank were unlawfully transferred to it by the bank- 
rupt, and that thèse bonds do not constitute a Hcn upon the real prop- 
erty of the bankrupt, and that the Bank be required to return the bonds 
to his possession. This relief has been refused him in the court be- 
low, and he has come into this court asking that the order of the Dis- 
trict Judge be reversed, and that the order made by the référée in 
bankruptcy be affirmed. 

[ 1 ] At the time thèse bonds were transferred as collatéral security 
to the Bank there was a valid indebtedness due to the Bank from the 
Corporation which amounted to $7,000. As the Corporation was not 
ready to pay the note when it matured, and as one of the accommoda- 
tion indorsers desired to be relieved from indorsing the new note to 
be given in place of the old one which was tO' be surrendered, it was 
agreed that such new note would be accepted without this indorser's 
signature upon the surrender to the Bank of the bonds now in ques- 
tion to be held as collatéral security for the ultimate payment of the 
note. The validity of this transaction dépends upon the construction 
to be placed upon section 55 of the Stock Corporation Law of the state 
of New York which provides that: 

"Xo corporation shall issue either stock or bonds except for money, labor 
done or ju-operty actually received for the use aud lawful purpose of such 
corporation." Consol. Laws, c. 59. 

It is claimed that under this statute the corporation had no power 
to issue its bonds for an antécédent debt. That a real debt existed, 
and that the directors authorized the issue of the bonds and tire sur- 
render of them to secure the payment of it, is not disputed. The pro- 
vision in the New York statute is not unusual. It may be fotind in- 
serted in the Constitutions of som.e of the states, while in others it ex- 
ists merely as a statutory prohibition. 

The question we bave to détermine is one of local law. The con- 
struction placed upon a local statute by the highest judicial tribunal 
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of the State enacting it will as a rule be followed by the fédéral courts 
without criticism or further inquiry. Suprême Lodge Knights of 
Pythias V. Meyer, 198 U. S. 508, 25 Sup. Ct. 754, 49 L. Ed. 1146 
(1905). There are some exceptions to the rule, as where the question 
involved is of gênerai or commercial law (Presidio County v. Noël 
Young Bond Co., 212 U. S. 58, 29 Sup. Ct. 237, 53 L. Ed. 402 [1908]), 
or violâtes the Constitution or statutes of the United States (Elmen- 
dorf j. Taylor, 10 Wheat. 152, 160, 6 L. Ed. 289 [1825]), or where 
the Suprême Court of the United States has first construed the stat- 
ute, in which case it may not feel bound to surrender its convictions 
on account of a contrary subséquent décision of the state court (Pease 
V. Peck, 18 How. 595, 15 L. Ed. 518). 

The courts hâve held that where the Législature of one state enacts 
a provision taken from a statute of another state, in which the lan- 
guage of the act has received a settled construction, it is presumed to 
iiave intended that such provision should be understood and applicd 
in accordance with such construction. See Ryalls v. Mechanics' Mills, 
150 Mass. 190, 22 N. E. 766, 5 L. R. A. 667; Rhoads v. Chicago, etc., 
R. Co., 227 m. 328, 81 N. E. 371, U L. R. A. (N. S.) 623, 10 Ann. 
Cas. 111. But if this provision of the statute of New York has been 
adopted from the législation of some other state, and had received a 
settled construction in that state prior to its enactment in New York, 
the fact has not been brought to our attention by counsel on either 
side. 

The question now presented to this court is one upon which the 
New York décisions afford little light. In the Matter of Snyder, 29 
Mise. Rep. 1, 59 N. Y. Supp. 993 (1899) the question was as to the 
right to use the bonds not as collatéral security for an antécédent debt 
but for the actual payment of the debt, the outstanding notes being 
surrendered. The right to use the bonds as payment was sustained. 
The court said : 

"The company's credltora who received Its notes had already glven either 
money or property to the company ; so that the substitution of bonds for thelr 
notes was équivalent to the issue, in the flrst instance of bonds for money or 
property actually received for the use and lawful purposes of the company." 

In Haule v. Consumers' Park Brewing Co., 150 App. Div. 582, 586, 
135 N. Y. Supp. 900, 902 (1912), Judge McLaughlin stated that: 

"The corporation could issue its stock only for money paid or property re- 
ceived. It could not issue it as collatéral security for money borrowed or for 
the future delivery of bonds." 

We passed on this provision of the New York statute in Re Water- 
loo Organ Co., 134 Fed. 345, 67 C. C. A. 327 (1904), and held the 
bonds in that case validly issued. The facts in that case were that 
the corporation already indebted to the bank desired further crédits 
which the bank was unwilling to grant except upon further security. 
Under those circumstances the company issued the bonds to the bank 
as security for past and future advances and under an agreement that 
the bank would account for them at their par value. We said that, 
as the company had actually received a considération equal to the full 
value of the bonds and had enjoyed the benefits thereof, it should not 
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be permitted to escape payment therefor by alleging the invalidity of 
the bonds, and we affirmed the décision of the court below. The case 
was again before this court. 154 Fed. 657, 83 C. C. A. 481 (1907). 
The mortgage given to secure the payment of the bonds had been fore- 
closed and the question was upon the distribution of the proceeds of 
sale. We held that the bank which held the bonds was not entitled to 
share in the proceeds of sale of the mortgaged property unless it 
fîrst surrendered the notes which it had taken for the advances made 
when or after it received the bonds. 

The foregoing cases do not go to the question involved in the prés- 
ent case, and we shall therefore examine the cases elsewhere decided 
to see what the courts hâve held respecting similar constitutional or 
statutory provisions. 

The Constitution of California (article 12, § 11) has a provision very 
similar to the New York statute. It reads : 

"No corporation shnll issue stock or bonds except for money paid, labor 
done or property actually received." 

This was construed in the United States Circuit Court for the South- 
ern District of California in Farmers' Loan & Trust Co. v. San Diego 
Street Car Co., 45 Fed. 518 (1891), in a proceeding to foreclose a mort- 
gage up(3n the property of the railroad company given to secure the 
payment of certain bonds which had been pledged to secure the pay- 
ment of antécédent indebtedness and, at least in some cases, to obtain 
an extension of time. The court held tliat none of the bonds were 
ever legally issued. In its opinion the court said: 

"Tliis constitutional and statutory inhibition is pluin, and has but one mean- 
ing — the money paid, labor done, or property actually received must be paid, 
perfornied, or received, as the case may be, on account of the issuance of 
the bonds ; and any bonds issued contrary to this provision are of course 111e- 
gally issued. The provision does not niean, and cnunot be held to niean, that 
sueh boiids uiay be issued as collatéral sccurity for ;iuy sort of pre-existing in- 
debtedness. Now none of the bonds in question are. or ever were, issued or 
lield for money paid, labor performed, or property actually received on account 
of tbeir issuance. On the contrary, ail of them were delivered and are held 
as collatéral security in part for pre-existiug indebtedness of the défendant 
corporation, and in large jiart for pre-exisliiig indelitedness, not of the défend- 
ant corporation, but of one of its creditors. As liad already been said, not one 
of the bonds was ever sold, and uot one of the holders of them paid a dollar 
on ac<x)unt of their delivery." 

The same provision came before the Circuit Court of the North- 
ern District of California in Atlantic Trust Co. v. Woodbridge Canal 
& Irr. Co., 79 Fed. 842 (1897). But in this case the debt secured was 
not an antécédent debt. That case decided — what will not be ques- 
tioned, we take it — that the prohibition under discussion does not pre- 
vent the use of bonds as collatéral when issued at the time the debt 
is incurred. The case alsO' decided that the word "issue," used in the 
constitutional provision, is broad enough to cover a pledge, as well as 
a sale, of the bonds. "In the contemplation of the law, bonds pledged 
by a corporation are just as much issued a,s when they are sold." That 
such is the law was settled for the fédéral courts by the décision of 
the Suprême Court in Memphis & Dittle Rock Railroad Co. v. Dow,. 
120 U. S. 287, 7 Sup. Ct. 482, 30 L. Ed. 595 (1887). 
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In Nichols v. Waukesha Canning Co., 195 Fed. 807 (1912), the Dis- 
trict Court for the Eastern District of Wisconsin had under considéra- 
tion section 1753 of the Wisconsin Statutes, reading as foUows : 

"No corporation shall issue any stock or certiflcate of stock except in con- 
sidération of money or labor or property estlmated at its true money value, 
aetually received by it, equal to the par value thereof, nor any bonds or other 
évidence of indebtedness, except for money, labor or property estlmated at 
its true money value, aetually received by It, equal to seventy-five per cent, of 
the par value thereof, and ail stocks and bonds issued contrary to the provi- 
sions of this section, and ail flctltious increase of the capital stock of any 
corporation shall be void." 

The court held that the issuance of bonds by a corporation for anté- 
cédent debts is not an issuance for "money, labor, or property," as 
the statute required. In its opinion the court said : 

"Literally considered, thèse bonds are not wlthin the statute, because they 
were not issued for money, nor for property estlmated at its true money value. 
Existlng debts are not money, and to say that they are property capable of 
estimation at its true money value does considérable violence to the words 
used. No property, clalm, or debt was released or glven up. Had the bonds 
been issued at the time of the respective loans, but for some reasou the money 
not then paid over, subséquent payment of it might * * * be said to bring 
the case within the statute. The bonds would then be issued for money, as 
In the Kenosha Case they were issued for property. Haynes v. Kenosha Elec- 
tric Oo., 139 Wis. 227, 119 N. W. 568, 121 N. W. 124. Again, if the notes or 
claims had been glven up and canceled, and the bonds taken outright at not 
more than four to three, another question would be presented. This might 
be held the purehase of property at not less than three-fourths of Its true 
value. Ko such novatlon, however, occurred. The intent and purpose «f the 
statute will be presently considered ; but from the language alone It is clear 
to a démonstration that the issue of bonds for a pre-existlng debt not sur- 
rendered is not covered. Pre-exlsting debts are neither money nor property 
capable of belng valued unless aetually given up." 

It added: 

"In none of the transactions by which the bonds virere pledged for the pre- 
exlsting debts was there anythlng paid on aecount of, or induced by, the de- 
livery of the bonds. * * * Even If there had been an express agreement 
with every pledgee to aecount for the bonds at three-fourths their par value, 
they would still be invalid, because issued for a prohlbited purpose." 

The above case came before the Circuit Court of Appeals in the 
Seventh Circuit as First Savings & Trust Co. v. Waukesha Canning 
Co., 211 Fed. 927, 128 C. C. A. 305 (1914). The court reversed the 
District Court on the proposition that if the holders of bonds taken as 
collatéral to secure a pre-existing debt agreed to aecount for them 
at three-fourths their par value the agreement would still be invalid. 
It said: 

"We are therefore of the opinion that in agreeing to take the bonds in 
question as collatéral at the rate of not less than 75 per cent, of their face 
value upon their past-due claims, and In extendlng time of payment of the 
same, the présent bondholders afforded to the corporation a valld property 
considération equal to 75 per cent, of the face of the bonds, and are therefore 
satisfying the demands of the Wisconsin statute above set out, provided, of 
course, the credltors had agreed to accept the bonds on that basis." 

The court agreed that, unless there was such an agreement to ae- 
count for the bonds at three-fourths their face value, the coUateralized 
bonds would be invalid. 
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In Kemmerer v. St. Louis Blast Furnace Co., 212 Fed. 63, 128 C. 
C. A. 519 (1914), the Court of Appeafs of the Eighth Circuit had be- 
fore it the Missouri statute, which reads as follows : 

"JSTa corporation sliall issue stock or bonds, except for mouey paid, labor 
done or property actually received, and ail flctitious Inerease of stock or In- 
debtedness shall be void." Coiist. Mo. art. 12, § 8. 

"The stock or bonds of a corporation shall he issued only for nioney paid, 
labor done or money or property actually received." Rev. St. Mo. lOOD, § 2981, 

The court held that the bonds of a corporation issued and pledged 
to secure a pre-existing debt were invalid. The court said : 

"But the great weiglit of authority is clearly to the effect that the mouey, 
labor, or property received for the bonds, whatever its value, must ooustitute 
a présent considération for the issuance thereof. Counsel for appellant hâve 
cited cases which they claim are authority for the proposition that a private 
corporation may pleilge its bonds to secure an antécédent debt, under such 
constitutioual and statutory provisions as are in force in Missoui'i. An exami- 
na tion of thèse cases disclosea that not more than oue of them eau be said 
to support the proposition as stated, and it Is doubtful whether that oue, when 
rightly considered, does so. The case last referred to is Nelson v. Bubbard, 
96 Ala. 238 [11 .South. 428, 17 L. R. A. 375]. Under the Code of Alabama a 
private corporation bas the power 'to borrow money, and to mortgage or 
otherwise convey or pledge its property, real or persoiial, and its frauchises to 
secure the payment of tUe money so borrowed, or auy other debt contracted 
by it.' The Constitution of Alabama bas the sa me provision as that of Mis- 
souri. The Suprême Court of Alabama in the case cited decided that a différ- 
ence between the amount of bonds issued and the debt does not create a flcti- 
tious inerease of indebtedness, if they can properly be regarded as issued for 
money, labor done, or mouey or property actually received, and that the power 
to borrow money given by the Code included the power to pledge the bonds 
of the corporation, secuj'ed by its mortgage on proi)erty as collatéral security 
for debts of the corporation presently created or alroady owing. Whether or 
not the bonds of a private corporation could be pledged for an antccelent 
debt was uot the (luestion direetly in issue in the case, and we fail to lind 
in it auy strong support for the iJositiou of counsel." 

The sanie court had the matter before it in Mudge v. Black, Sheri- 
dan & Wilson, 224 Fed. 919, 140 C. C. A. 397 (1915). The question 
again came up under the Missouri provision and the former décision 
was reiterated. The court declared that bonds issued by a Missouri 
corporation and pledged to secure its antécédent indebtedness without 
the receipt by the corporation of any valuable considération for them 
except the considération of the old debts and the extension of the 
time for their payment were invalid, and that under the clause of the 
constitutional provision that "ail iictitious inerease of * * * in- 
debtedness shall be void" it v^'as indispensable tO' the issue of valid 
bonds that they be issued only for money paid, labor done, or prop- 
erty actually received which is egual in value to tiie par value of the 
bonds. 

W^ think the cases establish the lavi' to be that under such a stat- 
ute as that herein involved bonds cannot be pledged to secure payment 
of a pre-existing debt, and that an extension of the time for payment 
of a debt does not satisfy the requirement of the statute. The sur- 
render of the corporation's old note and the substitution therefor of 
the corporation's new note in its place, either with the same or with 
différent indorsers, cannot justify the isstiance of the bonds, because 
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the corporation does not receive in return money, labor, or property 
within the meaning of the statute. If A. gives his note to B. for $1,- 
000, payable a year from date, and when it becomes due takes it up 
and gives another note in the same amount for the same debt, it re- 
quires a stretch of the imagination to see in the transaction that A. bas 
received "any money, labor or property" as a resuit of what bas taken 
place. If the maker of a note pays it, and it is returned to him, he 
does not in receiving it get either money or property, and the nature 
of the transaction is not changed by the fact that X., Y., or Z. had 
signed the surrendered note as sureties. And if, instead of paying it, 
A. gives a new note indorsed by only X. and Y., which B. bas con- 
sented to accept in lieu of the old note, the nature of the transaction 
is not changed, and A. has not received "money, labor or property," 
in this case any more than he did in the former case. 

[2] It may also be remarked of the statement that the course which 
the learned judge has assumed is not the case presented to this court, 
as the parties did not in fact adopt the course he puts. But if that 
course is to be regarded as équivalent to the course the parties in 
this case in fact pursued, then we do not agrée with him in his conclu- 
sion that it did not involve a violation of the statute. On the contrary, 
assuming it to be équivalent, without so deciding it, we regard it as 
a positive violation of the statute, being merely an évasion of its ternis. 
For the purposes of the statute the old indebtedness has not in reality 
been extinguished, although it is evidenced by a new note, and the 
pledge of tbe collatéral is made to secure the old debt. The payment 
by tbe Bank to the Corporation of the money, which the Corporation 
immediately pays back to the Bank to extinguish the old indebted- 
ness, so that a new indebtedness may be created for which the bonds 
may be pledged under the law, is not in our judgment an issuance of 
bonds "for money paid," within the meaning of the statute. If the 
statute can be evaded in this manner, it might as well be repealed. 
The District Judge in his opinion says : 

"I tliink the provision of the New York statute quoted, fairly construed, 
meaiis that the bonds may be issued for money borrowed at substantially 
thelr par value, or glven In exchange for labor substantially equal in value to 
the par value of the bonds, or given in exchauge for property to be used for 
the corporate purposes of the corporation of substantiall.y equal value to the 
par value of the bonds. The right to sell and dispose of the bonds includes 
the right to pledge them, as we hâve seen ; but when pledged by the corpora- 
tion Issuing them, with power in the i)ledgee to sell, the obligation must be 
imposed on the pledgee to dispose of them at substantially their par value." 

[3] It is to be said respecting the above statement that at the time 
thèse stocks were pledged there was no agreement that they should 
not be sold for less than their par value; and the district judge, deem- 
ing such an agreement essential to the validity of the transactions, 
sought to correct the omission by a stipulation made after the bank- 
ruptcy of the pledgor corporation. But an issue of bonds illégal when 
issued clearly cannot be validated by anything done after the corpora- 
tion which issued them has become bankrupt. The Bankruptcy Act 
(section 70) gives to the trustée by opération of law the title of the 
229 F.— 32 
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bankrupt as of the date he was adjudged a banknipt. And it provides 
in subdivision "e" that: 

"The trustée may avold any transfer by the bankruijt of his property whlch 
any créditer of such bankrupt niight hâve avoided, aiid nmy recover the prop- 
erty so trausferred, or its value, from the person to whoin It was trausferred, 
unless he was a bona fide holder for value prlor to the date of the adjudication. 
Such property uiay be recovered or its value collected from whoever may àave 
received it, except a bona fide holder for value." 

The District Judge in his opinion said : 

"It cannot be doubted that if the Progressive Wall Paper Corporation, flnd- 
ing itself unable to longer secure the iudorsemeut of Wing, and through it a 
renewal of its note at the Bank, had executed a new note indorsed by Oun- 
ningham, Ingalsbee, and Derby for the same aniount and due three or six 
months later, and had presented the saine at the Bank for discount to obtain 
monoy to take up the old note, and had been refused on account of the insuffl- 
ciency of tlie security of the iudorsers, and the corporation had tliereupon 
pledged $7,000 of its mortgage bonds as additional security for the payment 
of such notes, and had thereupon secured the discount of such note at the 
bank and had the proceeds of such note jiassed to its crédit, and thereupon 
had given its checlî to the Bank in payment of its old note and had thus secur- 
ed a surrender of the old note, that the transaction would hâve been légal and 
bluding, and that thq issue of such bonds by so pledging them to the Bank 
would hâve been légal and binding under the statute." 

It is to be observed of this statement that if the assumption of the 
District Tudge were true, and if it followed from such assumption 
that what was donc in the case at bar was valid, then the courts are 
wrong which hold that a deposit of bonds to secure an extension of 
time for the payment of a pre-existing debt is invalid; for the assump- 
tion of the District Judge might be equally appHed to such a case. 

[4] It is argued that the Bank, having taken thèse bonds as security 
for a pre-existing debt, is a holder for vakie under the doctrine of 
Swift V. Tyson, 16 Pet. 1, 10 L. Ed. 865 (1842), and that as one who 
takes commercial paper before maturity as collatéral security for a 
debt of the seller, due or not due, is protected by the same estoppels 
as a purchaser for cash, the Bank is entitled to hold thèse bonds as 
valid obligations. The difficulty with this argument is that the bank 
is not a bona fide holder, and the construction contended for would 
nuUify the statute and give validity to what the statute makes invalid. 
The purpose of the statute is the protection of the stockholders and 
the creditors against an indebtedness created by the issuance of bonds 
for which the corporation does not at the time receive eifher money, 
labor, or property. The Bank must be assumed to know that the law 
of the State expressly forbade the Corporation from issuing bonds, 
unless for money, labor, or property actually received. It also knew 
that it was receiving the bonds without giving the Corporation either 
money, labor, or property. It took the bonds with notice of this in- 
iirmity in its title, and is not therefore a bona fide holder. 

[5] We hâve taken it for granted that in pledging the bonds herein 
involved the corporation "issued" them within the meaning of the New 
York statute. We hâve not, however, overlooked the appellee's argu- 
ment that the pledging of the bonds was not an issue of the bonds. 
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Its counsel has argued that the bonds hâve not yet been issued, and 
will not be issued until the title of the pledgor has been divested. Un- 
til that has happened he would hâve us regard them as the pledgor's 
bonds, and therefore not yet issued. We hâve not been impressed by 
the argument. The construction he contends for is not that which 
the courts hâve put upon similar statutes. See IlHnois Trust & Sav- 
ings Bank v. Pacific Ry. Co., 117 Cal. 332, 344, 49 Pac. 197 (1897). 

[6] This brings us in conclusion to consider the right of the trustée 
to recover back thèse bonds. The maxims of the law are familiar 
doctrine. "Ex dolo malo non oritur actio," and "In pari delicto potior 
est conditio def endentis." In Hinckley v. Pfister, 83 Wis. 64, 53 N. W. 
21 (1892), bonds v^'ere issued without complying with the terms of the 
Wisconsin statute, in that 75 per cent, of their par value had not been 
received in pledging them as securitv for a debt. Bonds to the amount 
of $250,000 had been pledged as security for the loan of $125,000. 
The court held that, while the bonds were void under the act, yet no 
action for the surrender or cancellation of them could be maintained 
by the corporation or by a stockhokler in its right without a tender of 
the amount due to the pledgee. The court said: 

"Seeking equity, the corporation or any one suing in its riglit, would be 
requlred to do eqiilty, and make tender, us a condition of rdief, of the debt 
for which they (tlie bonds) were pledged. Résides, both tlie corjjoration and 
Hinckley, as its président, participated in the nnlaw-fiU issne of them, and 
occupy no position to ask the intervention of a court of equity, for they could 
neither of them make out a title to relief, e.xcept by shovving a plain and 
positive violation of the statute. They are in erjual ^vrons^ with Pfister, the 
party to whom the bonds were issued. * « * ïhe law will leave the 
parties as they are, affording a reniedy to neither." 

[7] While it is true that neither courts of law nor courts of equity 
will as a rule lend their assistance to either party to an illégal con- 
tract, either to enforce it or to set it aside when it has been executed 
in whole or in part, and will not lend their aid to recover back money 
se paid or property so transferred, yet there are exceptions which are 
as well established as the rule. Whether the facts of Hinckley v. Pfis- 
ter, supra, justified the conclusion the court reached in tiiat case is not 
before us; but the doctrine of that case is clearly not applicable to 
the facts of this case which are materially différent. In that case the 
corporation sought to regain possession of the bonds. In the case at 
bar the trustée of a bankrupt corporation brings the suit. The trustée 
of a bankrupt may urge, not only ail the rights the bankrupt might 
hâve urged, had there been no bankruptcy, but in addition he may 
assert rights which the bankrupt could not assert. His rights are those 
of the bankrupt, and more, and he can set aside fraudaient transfers, 
representing, as he does, the rights of creditors. 

The order of the District Court is reversed, and that made by the 
référée is afiirmed. 
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In re PROCxRESSIVE WALL PAPRR CORP. 

JUSTIN V. PEOPLE'S NAT. BANK OF HUJÎSON FALLS. 

(Circuit Court of xipiJesils, Second Circuit. Jimuary 11, 1916.) 

Ko. 78. 

Pétition to Revise and Appeal from Order of tlie District Court of 
the United States for the Northern District of New York. 

In the matter of the Progressive Wail Paper Corporation, hank- 
rupt. A pétition by Fred H. Justin, trustée, for an order requiring 
the People's National Bank of Pludson Falîs to turn over certain bonds 
to him and to hâve such bonds adjudged invalid was denied, and the 
trustée appeals and files a pétition to revise. Reversed, and order of 
the référée affirmed. 

Weeds, Conway & Cotter, of Plattsburgh, N. Y. (Frank E. Smith, 
of New York City, of counsel), for appellant. 

Luther A. Wait, of Saratoga Springs, N. Y. (Edgar T. Brackett, of 
Saratoga Springs, N. Y., of counsel), for appellee. 

Before EACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The trustée of the bankrupt filed his 
pétition, in which he alleged that the People's National Bank of Plud- 
son Falls, N. Y., is a secured creditor of the bankrupt, holding a note 
for $5,000 made by the latter, dated September 13, 1914, and secured 
by a deposit of five bonds made by the bankrupt for $1,000 each; the 
bonds being secured by a mortgage upon ail the real property of the 
bankrupt. He asks for a decree adjudging that the bonds are invalid, 
that they were transferred to the bank by the bankrupt, that they are 
not liens upon the real property of the bankrupt, and that the bank be 
ordered to return the bonds to him. 

The facts are similar to those in Re Justin, 229 Fed. 489, C. 

C. A. — — , decided by this court at this term. Indeed, the two cases 
were argued and submitted together. The only différence in the 
facts is that in this case there are only five bonds, of $1,000 each, 
involved, while in that there were seven. The facts, therefore, need 
not be set forth, and it is sufficient to say that the décision in that case 
is equally applicable to this. 

The order of the District Judge is reversed, and that made by the 
référée is affirmed. 

LACOMBE, Circuit Judge. I am unable to concur with the ma- 
jority of the court. My individual conclusions are sufficiently ex- 
pressed in the following excerpts from the opinion of Judge Ray. 

"It cannot be doubted tliat if tlie Progressive Wall Paper Corporation, flndin? 
itself unable longer to secure the indorsement of Wing, and tlirough it a 
renewal of its note at thei bank, liad executed a new note indorsed by Cun- 
ningliam, Derby, and Ingalsbe for the same amount and due thrce or six 
fiionths later, and bad presented same at the bauli for discount to obtain 
money to talce up tlie old note, and had been refused on accouut of the in- 
sufflciency of the securlty of the indorsers, and the corporation had thereupou 
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pledged $7,000 of its mortgage bonds as addltional securlty for tbe payment 
of such note, and liart thereupon seeured the discount of such note at the 
bank, and had the proceeàs of su(A note passed to its crédit, and thereupon 
had given its eheck to the bank in payment of the old note, and had thus se- 
eured a surrender of the old note, that the transaction would hâve been légal 
and binding, and that the issue of such bonds by so pledging them to the bank 
would hâve been légal, proper, and binding under the statute. Can It make 
any différence that this formality was not gone through with to the end, that 
the old note might be taken up and a further crédit for the same amount ob- 
tained at the same bank? The resuit, so far as the corporation and its cred- 
itors are concerned, is precisely the same. Through the transaction as It 
actually occurred there was no violation of the true spirit and intent of the 
statute." 

Since the collatéral is not to be sold at less than par, the double in- 
debtedness, about which much is said in the briefs, cannot be cre- 
ated. See First Saviiigs & Trust Company v. Waukesha Canning 
Company (C. C. A. Seventh Circuit) 211 Fed. 927, 128 C. C. A. 305. 

The statute contains a very wholesome provision, and it should, of 
course, be interpreted so as to give effect to that provision ; but to me 
it seems like sticking in the bark of literal construction to hold it ap- 
plicable to this cause as it is presented on this record. 



CENTRAL, R. CO. OF NEW JERSEY v. UNITED STATES. 

(Circuit Court of Appeals, Third Circuit. December 29, 1915.) 

No. 1963. 

L Caerters <&=>.38 — Interstate Commebce Act — Eebates — Pbovisions of 
Leash. 

A coal niining conipany, owning a rallroad with branches to its mines 
in the Lehigh mining district, in 1S71 leased the same to défendant for 
909 years; défendant agreeing to pay as rental a stated sum aunually, 
and also to give to the mining company certain advantages in rates 
over other shippers in the same région by charging it only the rates in 
force from a designated point. After the enactment of the Hepburn 
Amendment (Act June 29, 1906, c. 3591, 34 Stat. 584) to the Interstate 
Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat. 379), défendant attach- 
ed a note to its tarife schedules flled, setting out the requirements of its 
lease, and thereafter, while charging the mining company schedule 
rates from points of shlpment, as it did other shippers, it returned a 
portion of such charges in monthly settlements. Held, that such allow- 
anee was not for the use of an instrumentallty of commerce furnished 
by the mining company, since by the lease défendant became for ail prac- 
tical purposes the owner of the road, and that on the enactment of the 
Interstate Commerce Act, and especially section 6, as amended by Hep- 
burn Act June 29, 190C, § 2 (Comp. St. 1913, § 8597), the allowance be- 
came illégal as a rebate ; its effect being to give the mining company an 
advantage over other and coiupeting sliippers. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 96, 97; Dec. 
Dig. <S=38.] 

2. Carriers ©=338 — Interstate Commerce Act — Peosbctjtion foe Violation 
— Défenses. 

That défendant made such payments in good faith and in the belief 
that they were not prohibited by the act is not a défense to a prosecution 
for its violation. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 96, 97; Dec. 
Dig. <g=38.] 

^z^For otàer cases see same topic & KEY-NUMBER lu ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the Dis- 
trict of New Jersey; John Rellstab, Judge. 

Criminal prosecution by the United States against the Central Rail- 
road Company of New Jersey. Judgment of conviction, and défend- 
ant brings error. Affirmed. 

Charles E. Miller and Jackson E. Reynolds, both of New York City, 
for plaintiff in error. 

Henry S. Mitchell and Alexander H. Elder, both of Washington, 
D. C, for the United States. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. In the court below the Central Rail- 
road Company of New Jersey was convicted and fincd for violating 
the so-called Elkins Act (Act Feb. 19, 1903, c. 708, 32 Stat. 847 
[Comp. St. 1913, §§ 8597-8599]), as amended by the Hepburn Act 
(Act June 29, 1906, c. 3591, 34 Stat. 584). The offense was carry- 
ing anthracite coal for the Lehigh Coal & Navigation Company at 
less than the puhlished tariff rate. The indictment was found in No- 
vember, 1914, and contained 200 counts, covering the unlawful car- 
riage of 200 separate carloads during the period from December, 1911, 
to June, 19l4. The défendant was found guilty on 185 counts, and 
on 25 of thèse the court imposed fines aggregating a large sum. The 
amount of the fine is not in controversy, but an attack is made upon 
the correctness of certain rulings and instructions during the course 
of the trial. 

In a few words, each count charges the offense substantially as fol- 
lo«\vs: The défendant, an Interstate common carrier, transports an- 
thracite coal for hire; the coal moving in carload lots. Being subject 
to the acts regulating commerce, it filed printed tariffs and schedules 
with the Commission, showing its rates and charges for carrying coal 
from Nesquehoning, in Carbon county, Pa., to points in other states. 
While thèse tariffs were in force, the carload described in the count 
was carried for the Navigation Company at the tariff' rate; but a 
spccified portion of the rate was afterwards unlawfully and knowingly 
repaid, so that the coal was really carried at less than the tariff rate, 
and the Navigation Company received the advantage of an illégal re- 
bate. 

Some shipments were carried to points on the defendant's own line, 
and others were carried to points on the lines of Connecting carriers 
under agreements for through routes and joint rates. By stipula- 
tion some of the facts were agreed upon, and there was no real dis- 
pute about the others; the controversy being merely over the mean- 
ing they should bear. The défendant denied that the payments were 
rebates, asserting them to be compensation for the use of an instru- 
mentality of transportation furnished by the Navigation Company. 
In order to présent the situation fairly from the defendant's point of 
view, we follow its statement in the main, and condense the facts 
therefrom, but we think with sufficient fullness. 

Not long after 1860 the défendant, a New Jersey corporation, was 
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operating a railroad that crossed the state from Elizabethport and 
Jersey City, on New York Harbor, to Easton, Pa., at the junction of 
the Delaware and the Lehigh rivers. At Easton it connected with 
the Lehigh Valley Railroad, a Pennsylvania road running westward 
up the Lehigh river to the anthracite coal field ; and af terward it also 
connected at the same place with another Pennsylvania road, the Le- 
high & Susquehanna Railroad, built and owned by the Navigation 
Company. The history of the Navigation Company is briefly this : 
Nearly a century ago, it was incorporated by the state of Pennsylvania 
to mine coal, and to operate a slackvvater navigation on the Lehigh 
river. It dug a canal along the river from a point south of Wilkes- 
Barre to the Delaware river at Easton, and carried its coal to Easton 
by this canal before the railroad was built. The railroad was author- 
ized and laid from time to time, and by the year 1867 or 1868 it was 
in opération from Wilkes-Barre to Easton, and (as already stated) was 
called the Lehigh & Susquehanna Railroad. Nesquehoning Junction 
is a station on this road, a few miles north of Mauch Chunk. A rail- 
road, 18 miles long, ran from the Junction up the valley of the Nesque- 
honing creek to Tamanend, and in 1868 this was leased to the Naviga- 
tion Company. Not long afterward another branch line was built 
that ran in the same gênerai direction into the valley of the Panther 
creek, which lies south of the Nesquehoning. On this branch is a 
point called Flauto, and between Hauto and the valley of the Panther 
creek the branch passed through the Nesquehoning tunnel, which 
pénétrâtes the mountain separating the two valleys. 

The mines of the Navigation Company are in the Lehigh région ; 
nine of its ten collieries being in the Panther creek valley, and the tenth 
being at Nesquehoning (not the Junction), a station about midway 
between Mauch Chunk and Hauto. AH thèse collieries were in op- 
ération before the Lehigh & Susquehanna Railroad was built, and the 
coal then mined along the Panther creek was brought to the canal 
over a gravity road south of Nesquehoning Mountain. The coal from 
the Nesquehoning colliery at first reached the canal by another gravity 
road, but, after the Nesquehoning road was built, the coal from that 
colliery was brought by rail to Mauch Chunk ; and, after the tunnel 
was finished through the Nesquehoning Mountain, the Panther creek 
coal passed north through the tunnel and also reached Mauch Chunk 
by way of the Nesquehoning valley road. After the roads referred 
to had been finished, ail the coal carried by them, as well as the coal 
carried by the Lehigh Valley Railroad, was sold "f. o. b. Mauch 
Chunk" — that is, the shipper paid the freight from the mine to Mauch 
Chunk, and the buyer paid the freight from Mauch Chunk to destina- 
tion. Ail thèse railroads were used by other miners and shippers, as 
well as by the Navigation Company. 

Originally the Lehigh Valley Railroad ended at Mauch Chunk, a 
point on the Lehigh river 46 miles west of Easton. At Mauch Chunk 
it connected with two short local roads — one running up the river to 
Penn Haven, and thence westward into the Lehigh coal field ; and 
the other running between Penn Haven and Hazelton, also a point in 
the Lehigh field. Afterwards thèse two roads became part of the 
Lehigh Valley System; but, as they had formerly been separate loads. 
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the freight rates from the mines to Mauch Cliunk continuée! to be 
charged in tvvo parts, one from the mine to Penn Haven, and the 
other from Penn Haven to Mauch Chunk — thèse rates being called 
"laterals." Anthracite coal reaches the market in several sizes, but 
the same rate was charged on each size until late in the '80"s. The 
rate was less, however, if the point of destination was the compétitive 
market at tidewater than if it was an inland or way point. Tide "lat- 
eraks" and way "laterals" were also charged, the former being less 
than the latter. 

About 1870 or 1871 the coal-carrying roads furnishing trafiic to the 
défendant at Easton had either acquired, or were about to acquire, 
their own outlets to tidewater, and accordingly the defend;int was face 
to face with the alternative, either of securing a new connection that 
would furnish it traffic and also an outlet to the west, or of becoming 
again a local road across the state of New Jersey. The only new con- 
nection then available was the Navigation Company's road — the Lehigh 
& Susquehanna; — and accordingly in March, 1871, the défendant leased 
it for 999 years. The lease included the main line and its branches — 
among them, the Nesquehoning valley branch — but did not include the 
tunnel through the Nesquehoning mountain or the road in the valley 
of Panther creek. The length of the leased Une and branches was 
150 miles. For many years the défendantes through traffic with the 
West has moved over the Nesquehoning branch. As rent or com- 
pensation for the use of the demised preniises, the défendant agreed 
to pay one-third of the gross receipts from the traffic or business to 
be derived therefrom, making certain déductions. By the tenth 
covenant the défendant also agreed (and this is the heart of the case) 
that on coal delivered for transportation by the Navigation Com- 
pany— 

" * * * on sldinss at tlie nortliern end of the Nesquelioning tiiniiol. tlie 
rates of transportation sliall not exceed the rates charged at tlie s;;iiu' time 
from l'enn Haven to the sanie points on coal from the Lehiijh région, eirlier 
hy tlie [Central ItailroadJ or by the Lehigh Valley Kailroad Company." 

And on its part the Navigation Company agreed that ail its coal 
should be sent — 

" * * * to market over the roads of the parties to this agreement, when 
destined to points or markets reaehed by the said roads; and wheu destiued 
for markets not so reached, it shall be sent as far as practleable over said 
roads, excepting ahvays eoal destined for shipnient by canal (and certain other 
exceptions): l'rovided, tliat oue-fourth of the coal uilued annually b.y the 
[Navigation Company] lu the Wyouiiug région may be sent to markets by 
Unes runulng towards the Delaware river." 

A supplemental agreement of May, 1883, provided that the rent, 
or compensation, or the Navigation Company's share of the gross re- 
ceipts, under the original lease, should never be less than $1,414,400, 
and after December 31, 1892, should not be more than $2,043,000; 
if the maximum should be reached, a further sum should be paid, cal- 
culated by a method that need not be described. In 1887, a further 
amendment was made : 

"Whereas, it is Important for the Interests of both the parties hereto — as 
tending to secure enough business for the Lehigh & Susquehanna Rallroad 
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and branches to enable tlie Central Railroacl Company of 'Xew Jersey to earu 
sntlicient revenues on the Lehigli & Susquehanna Railroad and branches to 
pay the stipulated rental — that so much as possible of tlie coal product of 
the Lehlgh Coal & Navigation Company's lands shall be sent to niarket over 
the Unes of the Lchigh & .Susquehanna Kailroad and branches, and the Cen- 
tral Kallroad of New Jersey: It is agreed between the parties hereto that 
the provlso in the flrst of the covenants of the [Navigation Company] in the 
agreement of IMiarch 31, 1871, shall be changed so as to read as foUows: 'Pro- 
vlded, that one-fourth and no more of the coal to be luined annually by the 
IjChigli Coal & Navigation Company froni lands owned, leased, or controlled 
by it, may be sent to market over railroad Unes other than the Lehigh & 
Susquehanna Railroad and branches, in case that by so doing the Lehigh 
Coal & Navigation Company can realize a larger price or profit than it would 
hâve realized from the iirice at the mines togother with its proportion of the 
freight earnings on such coal on the Tyohigh & Susquehanna Railroad and 
branches if it had been slii])ped over that railroad ; but the Central Rail- 
road of New Jersey shall hâve the option in such cases of buying such coal 
of the Lehigh Coal & Navigation Company at Its mines, paying therefor a 
price which, added to Ihe proportion of the freight earnings on such coal 
accruing to the Lehigh Coal & Navigation Company, shall not be less than 
that which the Leliigh Coal & Navigation Com])any would bave realized If its 
coal had been shlpped over other lines of railroad. But nothing in this pro- 
vlso shall be lield to limit the shipment of coal by the T^high Coal & Naviga- 
tion Company over the Lehigh & Iludson River Railway to ]ioiuts in the In- 
terlor of New Kngland, except that the amount of coal shijiped by the Lehigh 
Coal & Navigation Company over the Lehigh & lludsou liiver linilway, add- 
ed to the amount that may be sent to market by railroad lines other tlian the 
Lehigh & Susquehanna Railroad and branches, shall not in auy year ex- 
ceed 25 per cent, of the total production of its mines.' " 

Under the foregoing provisions — and especially under the tenth 
covenant in the original lease — tlie défendant made the payments 
charged to be illégal. 

After the lease of 1871, the rates formerly charged to shippers con- 
tinued without change; that is, ail shippers (except the Navigation 
Company) over either the Lehigh Valley Railroad or the Lehigh & 
Susquehanna Railroad were obliged to pay two rates — a latéral from 
the mine to Penn Ilaven, and a second rate from Penn Haven to Alauch 
Chunk. The tenth covenant in the lease relieved the Navigation Com- 
pany from paying the first. Nesquehoning station lies between Mauch 
Chunk and LIauto, and both parties to the lease understood the tenth 
covenant to include shipments from Haute as well as from Nesque- 
honing ; but as Nesquehoning was nearer to Mauch Chunk the rate 
from Nesquehoning was less than the rate from Haute. Rates to tide 
from Nesquehoning were 2 cents less than from Hauto, and way ship- 
ments were 4 cents less. After the latéral to Penn Haven was fixed 
at 14 cents, tide shipments from Nesquehoning were moved for 12 
cents, and way shipments were always moved for 16 cents. 

From 1873 to 1878 the mines of the Navigation Company were 
operated by the Lehigh & Wilkes-Barre Coal Company. During this 
period no change was made in the rates on coal from the Navigation 
Company's mines. When the Navigation Company resumed mining 
in 1878, the same rates were continued, except for some variation in 
the case of shipments to tide. The change was this : Ail shippers of 
coal to tide had been charged a rate equal to a certain percentage of 
the average selling price, and from this rate the Navigation Company 
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received the allowance referred to. An arrangement was now made 
that continued the previous différence betvveen the rates charged the 
Navigation Company and the rates charged the other shippers ; that 
is, the Navigation Company was now charged a rate determined by 
the number of miles over which its coal was carried in comparison 
with the average mileage of other shippers. As a resuit, the Naviga- 
tion Company only paid 86 per cent, of the average rates charged 
other shippers, because its mileage v/as only 86 per cent, of tlieirs. Aft- 
er 1883, the separate laterals — ^from the mines to Penn Haven, and 
from Penn Haven to Mauch Chunk — were abolished, a single charge 
from the mines to Mauch Chunk being substituted, and after 1885 
lower rates were made on smaller sizes ; but the relative position of 
the Navigation Company and the other shippers continued without 
change. This brings us to the Interstate Commerce Act of 1887 (Act 
Feb. 4, 1887, c. 104, 24 Stat. 379). 

Up to this time, the favoring rates to the Navigation Company were 
not forbidden by statute, and it is common knowledge that allowances 
to important shippers were fréquent enough everywhere to be the 
rule instead of the exception. This was one of the principal abuses 
at which the act was aimed. After its passage the défendant fixed the 
rates on anthracite coal by a différent method. It abolished the laterals 
from the mines to Mauch Chunk as separate charges, and it abolished 
also the percentage basis for calculating the rate on tidewater coal, 
substituting through rates to destination from ail mines in the Lehigh 
région. In establishing such rates, it followed the long established 
practice and made the rates on tide shipments lower than the rates 
on inland shiphients — the reason for the practice being the increased 
compétition attide. The through rates took the old tide rates as the 
basis, and reduced the inland rates accordingly. In thèse through 
rates the old latéral from the mines in the Lehigh région to Mauch 
Chunk was calculated at 13V2 cents. 

Thèse through rates were applied to the Navigation Company's ship- 
ments, except where its coal competed with Schuylkill coal carried by 
the Pennsylvania Railroad and the Reading Railroad. The rate on 
each of thèse roads from the .Schuylkill région was 5 cents less than 
the rate from the Lehigh région, and, as the Navigation Company's 
coal and the Schuylkill coal were in the same geological field, that Com- 
pany received a S-cent réduction to the points of compétition. But 
this practice was given up in 1895, and since that time the Navigation 
Company's coal has been formally charged the same rates as the coal 
of other shippers in the Lehigh région. While the 5-cent réduction 
was in force, it was taken off that portion of the rate representing 
the haul between the mines and Mauch Chunk ; that is, from the old 
laterals. 

As the through rates were formally applied to shipments from ail 
points in the Lehigh région, they applied to the Navigation Company 
in common with ail other shippers; and this might not bave violated 
the tenth covenantin the lease of 1871, since a through rate from Penn 
Plaven would hâve been the gênerai Lehigh région rate and would 
hâve been the same as the rate from Nesquehoning. But— and we 
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novv reacli one of the defendant's important positions — it contends that 
both parties to the lease believed in 1871, as they believed in 1878, when 
they applied the percentage rate to tidewater shipments, that the real 
object of the tenth covenant was, not to guarantee a spécifie rate on 
the Navigation Company's coal, but to adopt a method of giving the 
■Company certain sums of money that should form part of the consid- 
ération for the defendant's use of the Lehigh & Susquehanna Railroad 
and its branches. In other words, although the sums thus to be paid 
were measured by the old latéral to Penn Haven, they were really 
not part of the freight rates, but a part of the rent. In 1887, there- 
fore, in order to carry out their understanding and construction of the 
lease, the parties agreed that through rates should make no différence, 
and that the Navigation Company should still enjoy in substance the 
same advantage as in the beginning, and should still in efïect pay only 
one of the two laterals from the mines to Mauch Chunck. The al- 
lowance was made in the following manner: In the through rates, 30 
or 35 cents represented the old laterals ; 14 cents being the Penn 
Haven latéral if the shipment should be from Hauto, and 12 cents 
being the same latéral if the shipment should be from Nesquehoning. 
The défendant therefore allowed the Navigation Company the dif- 
férence between the through rates and the rates which the Navigation 
Company would hâve had to pay if the old percentage basis had been 
continued, deducting a certain amount that needs no particular atten- 
tion. And thèse allowances hâve been made on ail coal shipped from 
the Navigation Company's mines, whether the freight was paid by 
the Company or by the consignée. Settlements were made each month ; 
the Navigation Company was charged with the tariff rate on ail ship- 
ments on which it was to pay the freight, and with ail other sums due 
from it to the défendant, and was credited with the allowances re- 
ferred to and with ail other sums due from the défendant, and the 
balance was then paid to the party entitled thereto. The défendant 
contends that the allowances were a mère convenience in accounting, 
in order to ascertain what amount of revenue the leased lines were pro- 
ducing; the Navigation Company being entitled to receive one-third 
of this revenue under the lease of 1871. 

After the Hepburn Act was passed in 1906, the défendant consulted 
counsel to learn whether thèse allowances should be referred to in its 
printed tariffs ; it desired to comply fully with the law, and to do 
nothing that was even doubtful. As the resuit of this conférence, the 
défendant bas published the following note since 1906 in ail of its 
tariffs : 

"In compliance with the tenth covenant of the lease from the Lehigh Coal 
& Navigation Company under which the Central Eailroad Company of Kew 
Jersey opérâtes the I^high & Susciuehanna Railroad, a latéral allowance lu 
made out of herein-named rates to the Lehigh Coal and Navigation Company 
on ail anthracite coal originating on the latter's tracks in the Panther creel£, 
Nesquehoning, and Hacklebarnie districts mined and shipped by it, when 
coming by Hauto, Nesquehoning, and ilauch Chunk gateways. 

"The covenant referred to is set forth in the lease of March 31, 1871, and 
recorded in Deed Book No. 262, page 480, of Luzerne county, and Deed Bock 
No. 48, page 339, of Lackawanna county, Pennsylvania." 
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Before the indictment was found, 222 tariffs containing this note 
were filed with the Interstate Commerce Commission. The Commis- 
sion accepted them ail; its careful examination being shown by the 
facts that some tariffs containing the note were rejected because they 
were irregular in form, and that other tariffs were (for one reason 
or another) the subjects of conférence between the défendant and 
members of the Commission. No question was raised by any one con- 
cerning the legality or the sufficiency of the note. 

The défendant complains that the effect of the jtidge's charge was to 
disregard the position that the payments to the Navigation Company 
were merely part of the considération for the use of the demised prem- 
ises, asserting that the trial judge himself resolved this question of 
fact, and practically instructed the jury that the allowances were con- 
cessions f rom a rate, and could not lawfully be made unless the exact 
sum was published in the tariffs. The défendant admits that, if cer- 
tain portions of the charge be read by themselves, the question seems 
to be left to the jury, but insists that the charge, taken as a whole, and 
especially in connection with the déniai of the defendant's points, 
amounted to a binding direction to render a verdict of guilty. 

[1] 1. The first subject to be considered is the true meaning of tlie 
agreement of 1871 in its bearing on the présent dispute. In our opin- 
ion this is clear enough, and indeed is scarcely controverted, for the 
différences between the parties are rather verbal than substantial. In 
1871 the Navigation Company leased its whole road for a tcrm so long 
that for ail practical and présent purposes the défendant should be 
regarded as the owner, rather than the lessee. As payment for the 
property thus transferred, the défendant agreed to pay an annual 
sum, and in addition to give to the Navigation Company certain ad- 
vantages over other sliippers in the same région. By the tenth cove- 
nant, the défendant in effect agreed to make no charge for hauling the 
Navigation Company 's coal from the mines to Penn Haven. This 
is tlie inévitable resuit of the covenant, and it makes no différence in 
what form of words the resuit is stated. In the end what happened 
was this: The Navigation Company put more money into its pocket 
than other shippers from the Lehigh région. They ail received mar- 
ket priées for their coal, but the company was obliged to pay out 
less for freight than was paid by other shippers, and therefore was 
by so much the better off. Now, whether or not this advantage be 
stated as a réduction in rates, or merely as a part of the considéra- 
tion for the lease, seems to be of little importance. What the two 
companies called it, and in reality understood it to be, appears plainly 
from the lease and from ail the évidence. They chose to put it in the 
form of a réduction in rates and we shall do them no injustice if we 
accept their construction. In our opinion they were right in regard- 
ing it as part of the considération, ajid the government is also right 
in regarding it as an advantage to the Navigation Company by a ré- 
duction m rates. That Congress had pov/er to forbid the continuance 
of such a practice is not in doubt. Railroad Co. v. Mottley, 219 U. S. 
468, 31 Sup. et. 265, 55 L. Ed. 297, 34 L. R. A. (N. S.) 671 ; Rail- 
road Co. v. Schubert, 224 U. S. 603, 32 Sup. Ct. 589, 56 h- Ed. 911. 
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2. The next question in order need not detain us. Assuming as we 
do (and indeed as we must, in view of the verdict) tliat the allowances 
complained of were rebates, they were forbidden in express terms 
by the statutes regulating commerce, and especially by the Ell^ins 
Act, under which the indictment is framed. 

3. The défense that the allowances were merely payments for 
the use of an instrumentality of commerce, and that the note appended 
to the tariffs was an adéquate spécification of thèse sums, requires only 
a word. The Tehigh & Susquehanna Railroad is not an instrumental- 
ity furnished by the shipper, for whose use the carrier may lawfully 
make compensation. For ail présent purposes the Lehigh & Sus- 
quehanna Railroad is not the property of the Navigation Company, 
but is the defendant's own property, for the use of which it can 
make no allowance to a shipper. And as there is no évidence that 
the Navigation Company rendered any service to the défendant in 
connection with the delivery of coal at Nesquehoning, nothing appears 
to support the défense just referred to. 

4. Did the court err in the charge to the jury while submitting the 
question whether the allowances were rebates? In our opinion the 
instructions need not be considered. We think the court would hâve 
been justified in giving a binding instruction in favor of the govern- 
ment. No fact of any importance was in dispute; the only contro- 
versy was over the construction that should he put on the original 
lease and on the subséquent course of dealing between the parties, and, 
as we hâve already stated, this was in substance merely a dispute 
about words. The parties intended to give the Navigation Company 
an advantage over other shippers in the sale of its coal ; they intended 
to measure that advantage by a certain proportion of the rate for 
transportation ; they always did measure it in that manner, and the 
intended resuit was brought about. Thèse facts were not, and could 
not be, in controversy, and since they constituted the ofrense denounced 
by the statute the court would bave been justified in so instructing the 
jury. The défendant cannot complain that the jury was nevertheless 
allowed to pass upon the question, and manifestly it would be super- 
fluous for us to consider the correctness of what the trial judge said. 
We must not be understood as criticizing the charge in any respect, 
but merely as declining to pass upon it. 

[2] 5. This being so, it only remains to say that no question of 
the defendant's good faith could arise. We may assume its intention 
to comply with the law, and its effort to ascertain its duty; but we 
cannot relieve it from the conséquences of mistake. This subject has 
been considered and decided by the Suprême Court in Armour v. 
United States, 209 U. S. 56, 28 Sup. Ct. 428, 52 L. Ed. 681. See, 
also, New Haven R. R. v. United States, 200 U. S. 398, 26 Sup. Ct. 
272, 50 L. Ed. 515, Railroad Co. v. Mottley, 219 U. S. 467, 31 Sup. Ct. 
265, 55 T. Ed. 297, 34 L. R. A. (N. S.) 671, and Railroad Co. v. Eurn- 
ber Co., 230 U. S._316, 33 Sup. Ct. 887, 57 E. Ed. 1498. 

The judgment is affirmed. 
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HUTCTIISON V. NEW YORK & PENNSYLVANIA CO. 

(Circuit Court of Appeals, Fourth Circuit. December 17, 1915.) 

No. 1342, 

LOGS AND LOGOING i®=5.'î — CONSÏRUCIION OF ExECUTORT CONTRACT — PREMA- 
TURE Action fok J>reacii. 

Plaiiitifl' oontraeted to scU to defeiulant ail the pine trees aiid wood on a 
tract of land wlilch défendant should deem suituble for its use as pulp- 
wood, and whicli it should be able to eut and remove within five years, to 
be paid for by tlie cord. Défendant agreed to pay eacb moiitli a part of 
the price for the wood whlch it renioved and piled for seasoninj,' at a rail- 
way station durlnjr the precedlng month, and to pay the remainder on 
shlpment to its mllls. It also agreed to eut ail sultable pine trees of a cer- 
tain size as it went, at not more than one foot froiu tlie ground, and un- 
less prevented by the éléments or other causes beyond its control to eut 
not less than 10,000 cords per year. After three years plaintifC brought 
an action to recover damages, based chiefly on defendant's failure to eut 
and remove the required quantity in any one year, but also alleglng 
breach of the other provisions and tliat défendant had failed to remove 
some of tïïe wood eut, but left it in the woods to decay. HcM, that the 
contract was executory, that the requlrement that a certain quantity 
should be eut each year was an Inséparable part of it, and that as plain- 
tiff dld not terminale it, but continued to receive the payments made, he 
could not maintain an action for its breach until the expiration of the 
term for complète performance. Hcld, furtlier, that the provision for pay- 
ment eacli month for the wood eut and renioved during the preceding 
month was separable, and requlred défendant to remove and pay for ail 
wood eut within a reasonable time, that for ail wood eut and not so re- 
moved plaintiff was entltled to recover payment, and that whether défend- 
ant failed to comply with such requlrement, and, if so, to what extent, 
where questions for the jury. 

[Ed. Note. — For other cases, see Legs and Logging, Cent. Dig. §§ 6-12 ; 
Dec. Dig. ©=3 ; Ctmtracts, Cent. Dig. §§ 890-898.] 

Woods, Circuit Judge, dissenting in part. 

In Error to the District Court of tlie United States for the East- 
ern District of Virginia, at Alexandria ; Edmimd Waddill, Jr., Judge. 

Action at law by H. B. Hutchison against the New York & Penn- 
sylvania Company. Judgment for défendant, and plaintifï brings 
error. Reversed. 

John S. Barbour, of Fairfax, Va., and C. E. Nicol, of Alexandria, 
Va. (Thos. H. Lion, of Manassas, Va., on the brief), for plaintifï in 
error. 

Ridgely P. Melvin, of Annapolis, Md., and Samuel G. Brent, of 
Alexandria, Va., for défendant in error. 

Before PRITCHARD, KNAPP, and WOOD, Circuit Judges. 

KNAPP, Circuit Judge. The plaintifï in error, plaintiflf below and 
hereinafter so called, prosecutes this writ of error to reverse a judg- 
ment in favor of défendant, entered upon a directed verdict. The 
facts out of which the litigation arose appear to be thèse : The plain- 
tifï is the owner of a tract of land in Prince William county, Va., 

^ssFor other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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comprising about 4,200 acres, on which there was a large quantity 
of pine timber. By contract dated March 31, 1911, but executed on the 
following day, he sold this timber to the défendant, a manufacturer 
of wood pulp. The contract of sale contains the following provisions : 

"That sald flrst party herebj' agrées to sell, and by thèse présents does sell, 
to said party of the second part ail the plne trees and pine wood the said 
second party deems suitable for its use, and which will make good, sound, 
merchantable pulpwood, on ail or such portion of the aforesaid tract as said 
second party tinds it will be ablo to eut and remove within five (5) years from 
date liereof. Said second party by thèse présents does hereby purcliase the 
above-rnentioned pine trees and pine wood under terms aiid conditious herein- 
after mentioned. 

"The party of the second part will advance to the party of tlie flrst part on 
or before the 15th day of each montli eighty-five (.S5) cents per cord for ail 
wood received and piled for seasoning at the railroad station at Quantico 
during the preceding caleudar month, and the party of the second part will 
pay to the party of the flrst part on or before the fifteenth day of each nionth 
fifteen (15) cents lier cord of 160 cubic feet for ail wood received at its mills 
at Lock Haven, l'a., during the preceding caleudar moiith. 

"Tho said second party hereby agrées to insert a clause in contracts witli 
its contractors necessitating such contractors to eut reasouably low ail the 
pine trees and pine wood referred to in this agreonient, so tliat uo stmnp shall 
be over twelve (12) inches high, and furthennore necessitating such contractors 
to eut ail pine trees and pine wood suitable for use of said second party 
three (3) inches and over in diameter at a distance of five and one-half (ôy^) 
feet from the ground. 

"The said second party hereby agrées to eut clean ail the pine trees and 
pine wood which is suitable for its use as it passes over the said tract, and, 
unless prevented by the éléments or other causes beyond its control, will eut 
not less than ten thousaud (10,000) coi'ds of wood per year, cutting under this 
contract to begin on or ahout May 1, 1011. 

"It is further understood and agreed that ail wood eut under this agreement 
may, at the option of said second party, be held before loadlng on cars and 
shipping to niill until such wood is thoroughly seasoncd. 

"The said flrst party hereby agrées to furnish to said second party satisfac- 
tory évidence as to the ownership of the said Landsburgh tract beiug vested in 
said first party, and to at once procure from the mortgagee mentioned in this 
agreement a proper release of the ijine wood and pine trees to be eut by 
said second party as liereiubefore mentioned." 

It is conceded that défendant did not eut 10,000 cords a year. An 
officiai of the company testified that the records of its contractor show : 

"That from May, 1911, to May, 1912, they got out and shipped 4,.300 cords ; 
that from May, 1912, to May, 1913, they eut and removed about 9,000 cords ; 
and from May, 1913, to May 1, 1914, about 4,000." 

At the end of the three years, or a few weeks afterwards, this suit 
was brought to recover damages, as stated in the bill of particulars: 

(1) For failure to eut 10,000 cords in each of the years mentioned; 

(2) for failure to eut reasouably low ail pine trees so as to leave no 
stumps exceeding 12 inches high; (3) for loss in quantity of pulp- 
wood resulting from leaving stumps above the stipulated height; (4) 
for failure to eut clean as défendant went over the tract ail pine treeç 
suitable for pulpwood of the diameter of 3 inches and over 5I/2 feet 
from the ground ; (5) for 3,000 cords of pulpwood eut and removed. 
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but not reported; (6) for failure to properly convert into pulpwood ail 
trees that were suitable for that purpose ; and (7) for f ailnre to 
proniptly remove ail pulpwood that was converted and permitting the 
same to decay in the woods or othervvise become injured. 

At the trial of the case plaintiff gave évidence tendiiig to show, as 
we vvill assume without deciding, that he had sufifered damage of the 
various kinds stated, and the amount of such damage. Without réf- 
érence to other défenses which it claims were sustained by testimony, 
the défendant insists that it has paid ail moneys due under the contract 
for wood eut and removed, and that as to the other items of damage 
the suit is prematurely brought and cannot be maintained. This 
brings up at the outset the question whether the contract gives a 
right of action, before the expiration of the five years allowed for full 
performance, for damages resulting from failure to eut 10,000 cords 
a year. In other words, is this such a separable part of the agreement 
as furnishes of itself the basis of an independent suit for each recur- 
ring failure to eut the stipulated quantity ? 

To begin with, we are of opinion that this is an executory contract. 
The subject of purchase and sale is the indefinite and uncertain amount 
of wood which the vendee might deem suitable for its use and be able 
to remove within a period of five years. The considération to be 
paid was on a stumpage basis, measured by the number of cords ac- 
tually eut and removed. It was not a sale of standing timber as such 
for an agreed sum of money, but rather of the uncertain quantity of 
pulpwood that the tract might yield. The compensation wdiich plain- 
tiff was to receive for the rights conveyed depended upon the results 
of defendant's future opérations, and this we think had the effect of 
making the agreement executory. Moreover, relatively speaking, the 
promise to eut the stated number of cords each year was a subordinate 
part of the contract. The main agreement related to ail the suitable 
wood wdiich défendant might be able to get from the entire tract within 
five years ; the obligation to eut 10,000 cords a year was a related, but 
minor, feature of the undertaking. The failure to keep it would not 
affect the aggregate sum to which plaintiiï would ultimately be entitled, 
but merely postpone payment of a portion of the several installments, 
so to speak, as they accrued from year to year. 

Whether failure to eut 10,000 cords a year was such a breach of the 
contract as would hâve justified plaintiff in rescinding it altogether, 
refusing to permit its further performance, and bringing suit for dam- 
ages occasioned by the breach, we need not consider, because that is 
not the attitude he has assumed or the basis of bis action. On the con- 
trary, he has ail along affirmed the contract, accepted the benefits that 
came to him thereunder, and demanded its full and complète observ- 
ance. True, he protested because the agreed quantity was not eut 
in any of the three years named, and because of other alleged viola- 
tions of the contract; but nevertheless he has taken what money he 
could get without seeking in any way to rescind the agreement. Grant- 
ed that he had the right to annul the contract and hold himself no 
longer bound by it, because of defendant's failure to comply with its 
ternis, he bas not seen fit to take that course, but instead has accepted 
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payment from time to time, in each of the three years, for less quan- 
tities of wood than the défendant promised to eut. 

The précise question presented is not easy of solution. We hâve 
examined ail the décisions cited in the briefs of counsel, and many 
others referred to in standard text-books, without finding a case of 
sufficient similarity to hâve more than indirect bearing. But, so far as 
any guiding principle can be deduced from the multitude of décisions, 
we think it warrants us in holding, upon the facts hère of record, that 
the contract in suit sliould be regarded, as respects the point now 
considered, as a single and indivisible contract, and that the promise 
to eut a given number of cords a year is not such a separable part of 
the agreement as afïords the basis for an action for damages while the 
period of complète performance remains unexpired. We are also of 
opinion that the failure of plaintiff to terminale the contract because 
of this default, and his acceptance each year of payment for less than 
the stipulated quantity, operated as a waiver of full compliance with 
this provision and estops him from recovery for its nonobservance. 
Without reviewing the authorities or otherwise extending the argu- 
ment, we content ourselves with this brief statement of our conclu- 
sions. 

If we are correct in this view of the provision just discussed, it 
plainly follows that until the five-year period lias expired plaintiff can- 
not maintain an action for damages based upon defendant's failure to 
eut the pine timber "clean" as it passed over the tract, nor upon the 
ground that stumps were left more than 12 inches high. It will be 
observed that thèse obligations are not limited by any yearly period 
or other time interval. If plaintiff is right in his contention, it would 
resuit, from the facts testified to by him, that he could bring an in- 
definite number of suits, since he would hâve an apparent cause of 
action for every instance in which a tree of the prescribed size was 
left standing, when any portion of the tract had been passed over, or 
whenever a stump was left more than 12 inches high. We think it 
clear that the promises in question are inséparable from the princi- 
pal agreement, and that as respects thèse éléments of damage the suit 
must fail because prematurely brought. 

The contract provision in respect of payment for wood eut and re- 
moved is concededly separable, and that branch of the case reinains 
to be considered. Without reviewing the testimony in détail, we are 
of opinion that sufficient was shown on behalf of the plaintif! to re- 
quire submission of the case to the jury upon the question of fact as 
to whether tlie défendant had made full payment in accordance with 
the terms of the contract; and this for two reasons, or upon two 
grounds. In the first place, the testimony of defendant's officer above 
quoted was to the efïect, as we understand it, that about 17,300 cords 
of wood were eut and removed during the three years. But the un- 
contradicted testimony of plaintiff shows that the aggregate payments 
were under $14,000. We are unable to find in the record any satis- 
factory explanation of this discrepancy. As the case is presented to us, 
it would appear that a substantial balance was due the plaintiff, even on 

229 F.— 33 
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defendant's theory, and for that reason it seems clear that the verdict 
in its favor was improperly directed. 

In the second place, we are unable to sustain defendant's contention 
in regard to its obligation to pay for wood actually eut. The princi- 
pal subject of agreement, as we hâve termed it, relates to such -wood 
upon the entire tract as the défendant might be able to eut and remove 
within five years, while the subordinate clause merely requires it to eut 
10,000 cords a year. From this différence in the words used défend- 
ant argues that it could eut down as much timber as it pleased without 
liability for payment, except upon so much of the wood as was re- 
moved from the tract and piled up at the railroad station. In other 
words, it is gravely contended in effect that défendant might hâve 
eut ail the timber on the tract in say the fîrst six months, and, by 
leaving it there on the land for the next four years or more, avoided 
any payment whatever until near tlae end of the five year period. It 
is manifest that the contract should not receive such an absurd con- 
struction, and we reject it without hésitation. While the contract does 
not specify when the wood should be removed af ter cutting, so that the 
85 cents a cord would become due and payable, the law will imply 
that removal was to be made within a reasonable time, and what would 
be a reasonable time is a question of fact for the jury. Indeed, the 
obligation to remove promptly, or within a reasonable time, is plainly 
inferable from the language of the agreement. It provides for the 
payment of 85 cents a cord on or before the 15th day of each month 
"for ail wood received and piled for seasoning at the railroad station 
at Quantico during the preceding calendar month." It also provides 
that ail wood eut might, at the defendant's option, "be held before 
loading on cars and shipping to mill until such wood is thoroughly sea- 
soned." The évident understanding and intention of the parties was 
that the seasoning was to take place at the station where the wood 
was to be piled for that purpose, and this obviously implies that the 
wood was to be taken to the station with reasonable promptness after 
it was eut, and not permitted to remain indefinitely on the land where 
the cutting took place. In like manner it must be held that the wood 
piled up at the station, on Vi?hich 85 cents a cord would be due on 
the 15th of the foUowing month, could not be allowed to remain there 
indefinitely, or for an unreasonable length of time, after seasoning; 
that is to say, after a reasonable time for seasoning, the défendant 
was under obligation to transport the wood to Lock Haven and pay 
thereon the remaining 15 cents per cord provided by the contract. 

The plaintifi:'s testimony showed that considérable quantities of 
wood had been lef t for a long time on the tract where it was eut, some 
of it for two years or more, so that it had become more or less decayed 
and overgrown with vines, and this testimony was practically undis- 
puted. It is true that the proof was rather indefinite as to the num- 
ber of cords thus left on the land without timely removal, but we 
think it was sufficient to require submission to the jury. 

This disposition of the fundamental issues of the case renders it 
unnecessary to consider the assignments of error based upon the re- 
jection of évidence offered by the plaintiff, since such évidence relates 
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for the most part, if not altogether, to items of damage which cannot 
be recovered in the présent action. 

To sum up our conclusions, we hold that the suit is prematurely 
brought, and cannot be maintained, so far as it is based upon defend- 
ant's failure to eut 10,000 cords a year, to eut the timber clean as it 
passed over the tract, and to leave no stumps more than 12 inches 
high. But we also hold that plaintiff may recover for ail wood ac- 
tually eut before the suit was commenced and not removed within 
a reasonable time to the railroad station, and that there was évidence 
upon this issue which should hâve been submitted to the jury under 
proper instructions. It foUows that the judgment must be reversed 
and the case remanded for further proceedings not inconsistent with 
this opinion. 

Reversed. 

WOODS, Circuit Judge. I concur in reversing the judgment and 
ordering a new trial, but 1 dissent from the conclusion of the majority 
of the court that the provision of the contract that the défendant 
should eut at least 10,000 cords of wood a year was not severable, 
and that the plaintiff, therefore, had no right of action for its breach 
until the expiration of the entire period of hve years. The defendant's 
agreement was : 

First. To buy ail the pine trees and pine wood it deemed suitable to 
its use which it should be able to eut and remove within hve years. 

Second. To pay under conditions stipulated $1 a cord for the tim- 
ber. 

Third. To leave no stump over 12 inches high, and to eut ail trees 
suitable to its use 3 or more inches in diameter 5^/^ feet from the 
ground. 

Fourth. To eut ail suitable timber clean as it passed over the tract. 

Fifth. To eut not less than 10,000 cords a year, unless prevented 
by the éléments or other causes beyond its control. 

I cannot doubt that this last provision was intended by the parties 
to be severable. The whole ténor of the contract and the situation of 
the parties show that the intention was that the owner of the land 
should receive at the end of each year the amount due for the vv'ood 
which the défendant had agreed to eut during the year. If this is not 
true, then the purchaser could hâve waited for the entire period of 
five years to commence opérations, before he would hâve been sub- 
ject to any action for the failure to pay the annual installments. 

There is no gênerai rule that can be applied in every case to déter- 
mine whether the différent provisions of a contract are severable. 
The guide is the intention of the parties to be inferred from the con- 
tract interpreted in the light of the conditions under which it was 
made. Faw v. Marsteller, 2 Cranch, 10, 2 L. Ed. 191 ; 6 RuHng Case 
Law, Contracts, §§ 246-250; note 59 Am. St. Rep. 279. Looking at 
the intention of the parties expressed in the contract and their situa- 
tion when it was made, it seems to me clear that the seller was enti- 
tled to recover on that portion of the contract which provided for the 
cutting of at least 10,000 cords as a severable agreement on the part 
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of the purchaser. It could not hâve been contemplated that the pur- 
chaser would hâve a right to withhold the installments that he had 
agreed tO' pay at the end of each year until the end of five years. Such 
a conclusion négatives the expressed terms of the contract, and it seems 
to me it vi,'ori<s a great hardship on the plaintifif. 

The acceptance of payment for less than 10,000 cords each year 
could not be a waiver of the right to demand the yearly instahments 
as they fell due, because the contract provides for payments through 
the year as the wood was eut, piled and shipped, and the seller could 
not tell until the end of the year vi'hat the deficiency would be. Mère 
failure to sue promptly for thèse yearly balances was not a waiver 
of the right to recover them at any time after they fell due. I can- 
not resist the conclusion that at the end of each year the purchaser 
was entitled to recover the purchase price of 10,000 cords of wood, 
less any wood eut and paid for, and less any quantity which the de- 
fendant was prevented from cutting by the éléments or other causes 
beyond its control, and less the actual market value to the plaintifï 
on the land of the portion of the 10,000 cords which the défendant 
should hâve eut and did not. 



MOrtlîIS V. ITNITED STATES. 

CRATG V. SAME. 

(Circuit Court of Appeals, Eightli Circuit January 18, 1916.) 

Nos. 4379, 43S0. 

1. BUEGLARY <g=^2 ColrMERCE <g=3-J, 8 INTEKSTATE COMMERCE — CrIMINAL OF- 

FEN.SES — StAIUTOUY PROVISIONS. 

Aet Cont'. Feb. 13, 1913, c. 50, 37 Stat. 670 (Comp. St. 1913, §§ 8603, 
8601), prescribiuç; the punishiiioit for nniawfully breaking tlie seal of auy 
railroail car coutainiug iiiterstato sltlpmcnts or entering any sucli car, 
witli iutent to commit lai'ceuy, or stealiiig from any such car any goods 
wliieli are a part of or constitute an Interstate sliipment, is constitution- 
al, slnce, thongli the police power is reserved to the States, Congress, as 
to those powers expressly granted to it, possesses a power analogous to 
that of the police power, and it is immaterial that the breaking into a rail- 
road car for the purpose of committing larecny therein, and the larceuy 
itself, may also be punished under the laws of the state. 

[Ed. Note. — For other cases, see Burglary, Cent. Dlg. §§ 1-3; Dec. Dig. 
©=2 ; Commerce, Cent. Dig. §§ 3, 5 ; Dec. Dig. <S=>5, 8.] 

2. BUEGLAEY ©==18 — InDICTMENT — SUFFICIENCY. 

Where an iudictment for entering a railroad car containing an Inter- 
state sliipment for the purpose of committing larceuy foUowed the lan- 
guage of the statute, speciflcally described the car brokeu into, alleged 
that it was the property of a nanied railroad company, and contaiued an 
Interstate shipment from the state of Massachusetts to the state of Cali- 
fornia, and gave the names of the consigner and consignée, and alleged 
that the brealiing was with inteut to commit larceny, it was suflicient. 

[Ed. Note. — For other cases, see Burglary, Cent. Dig. §§ 31, 32, 36 ; Dec. 
Dig. <S=>1S.1 

iS;=3For otljer cases see same topio & KEY-NUM13ER in ail Key-Kumbered Digests & Indexes 
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8. Larcent <s=>28(1)— Indictment — Sufticiency. 

Where an indictment charging défendants with stealing goods constl- 
tuting part of an Interstate shipment from a railroad car followed the 
language o£ the statute, charged that the shipment was an Interstate one, 
described the property stolen, and described the larceny with ail the par- 
ticularity required by the common law, and charged ail the facts necesr 
sary to enable défendants to prépare for their défense and to plead for- 
mer jeopardy In case they were agaln indlcted for the same offense aft- 
er an acquittai or con\'iction on such indictment, it was sufficient. 

[Ed. Note.— For other cases, see Larceny, Cent. Dig. §§ 58, 99, 100 ; Dec. 
Dig. ©===28(1).] 

4. BuRGLABY i©=>22 — Indictment — Allégations as to Incorporation. 

Under Rev. St. § 1025 (Comp. St. 1913, § 1691), providing that no indict- 
ment shall be deemed insufficient by reason of any defect or imperfection 
in matter of forni, which shall not tend to the préjudice of the défendant, 
an indictment for entering a railroad car containing an Interstate ship- 
ment with intent to commit larceny and for stealing goods therefrom was 
not insufficient because it failed to allège that the railway company own- 
ing' the car was incorporated ; it not being apparent how this could hâve 
any tendency to préjudice défendant. 

[Ed. Note.— For other cases, see Burglary, Cent. Dig. §§ 55-61, 66 ; Dec. 
Dig. <S=22.] 

5. Criminal I/AW ®=3878(2) — Conviction fob Différent Offenses under 

Same Indictment. 

AMiere an indictment in one eount charged défendants with entering 
a railroad car containing an Interstate shipment, with intent to commit 
larceny therein, and in another count with stealing goods from such car, 
they could be convicted on both counts, especially where the sentences on 
both counts were the same and concurrent 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. § 2099 ; Dec. 
Dig. ©^878(2).] 

6. Bueglaey <®=o31 — Trial — Admissibility of Evidence. 

On the trial of railway employés for breaklng into a car containing 
an Interstate shipment and stealing shoes therefrom, the rear bralie- 
man, who was not on trial, was asked what opinion lie gave as to where 
the shoes were at a certain time, and was permitted to answer over ob- 
jection. Two of the shoes stolen were for the same foot, and were sold 
by the wituess to his brother, and the question was asUed for the purpose 
of identifylng them. Ile answered that he asked his brother where the 
shoes were, that his brother said he had sent them home by his boy, and 
that the witness told him that he was thinking of getting the shoes and 
gi^'ing them back to one of the défendants, as he was atraid there was 
going to be trouble over them. Held, that while the question, standing 
alone, Seemed to be irrelevant, it was properly admitted when taken in 
connection with the other évidence. 

[Ed. Note.— î'or other cases, see Burglary, Cent. Dig. §| 83, 86, 88; 
Dec. Dig. <ï=331.] 

7. Criminal Law <S=3564 — Evidence — Venue — Sufficiency. 

On tue trial of railway employés for entering a car containing Inter- 
state sliipments and stealing shoes therefrom, it appeared that, when tlie 
train had proceeded at least 14 miles in the Western district of Oklahoma, 
one of the défendants appeared with the shoes. Held that, even though 
tbe évidence was insufficient to establish beyond a reasonable doubt that 
the car was broken into in that district, it sustained a verdict of guilty 
on the count charging larceny, as that offense is a eontinuous offense, and, 
though committed in one district, may be tried in another district into 
which the stolen property is brought with intent to feloniously couvert it. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 726, 1277- 
1284 ; Dec. Dig. <g=>564.] 

^:z>FoT other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



518 229 FEDEEAL REPORTEE 

8. Ceiminal Law <S=3ll77 — Hakmless Ebroe — In8t;fficiency of Evidence to 

Support Conviction on One Count. 

Where défendants were convlcted of entering a railroad car witli intent 
to commit larceny, and of stealing goods tlierefrom, but tlie pnuishment 
Imposed on botli counts was tlie same and ran coiicurreutly, they were not 
prejudiced, even thougli there was no évidence to warrant tlie verdict of 
guilty on one count ; tlie évidence clearly warranting a conviction ou tlie 
ottier. 

[Ed. Note.— For otlier cases, see Crimlnal Law, Cent. Dig. §§ 3183-3180 ; 
Dec. Dig. ©=^1177.] 

9. BUROLARY <©=342 — SUFFICIENCY OF EVIDENCE — roSSESSION OF ReCENILY 

Stolen Propebty. 

Possession of property recently stolen, if unexplained, in connection 
with otlier évidence showiug tlie présence of tlie défendant at tlie time 
and place wiiere a theft was comuiitted, justifies a finding of guilty. 

[E'd. Note.— For other cases, see Burglary, Cent. Dig. §§ 80, 104-107; 
Dec. Dig. ®=>42.] 

10. Ckiminal Law ©=>829 — Instructions— Goon Characteb or Réputation. 

On a criniina] trial, défendants requested an instruction that the good 
character of a défendant aniong liis neiglibors in tlie corniuunity In whicli 
lie resided was of value, especially in doubtful cases, and tliat, if tlie jury 
believed from the évidence tliat one of the défendants bore a good char- 
acter or réputation in tlie community in which lie resided, they might con- 
sider sueh character in connection with ail the other évidence, and that, 
if the évidence in regard to liis character raised a reasoiiable doubt as to 
his guilt, they would flnd défendant not guilty. ïhe court refused this in- 
struction, but charged that testimony had been liitroduced for the pur- 
pose of showiug défendants' good réputation in the community in which 
they lived, that this testimony was compétent for the jury's considéra- 
tion, that in the light of it they should view ail the évidence in determin- 
ing defendant's guilt or innocence, and wliether they were convinced of 
défendantes guilt beyoïid a reasonable doubt, or entertaiiied such a rea- 
sonable doubt of their guilt, but that if, after considering ail the évidence, 
including that which liad been iiitroduced on the subject of réputation, 
they were satisfled beyond a reasonable doubt that défendants were 
guilty, it would be their duty to convict them, notwithstanding the évi- 
dence on the subject of réputation. Held, that the refusai of the request- 
ed instruction was not error, as the instruction given covered this phase 
of the case even more favorably to défendants than was asked by their 
instruction. 

[Ed. Note. — For other cases, see Crlminal Law, Cent. Dig. § 2011 ; Dec. 
Dig. <g=>820.] 

In Error to the District Court of the United States for the West- 
ern District of Oklahoma. 

W. H. Morris and C. H. Craig were convicted of offenses, and 
they bring error. Affirmed. 

Défendants requested the following instruction; 

"You are further instructed that the good character of tlie défendant among 
his neiglibors In the community in which he résides is of value, especially in 
doubtful cases, and if you believe from the évidence in this case that tlie 
défendant W. II. Morris bears a good character or réputation in the com- 
munity in which he résides, you luay consider such character in connection 
with ail the other évidence in this case, and if the évidence in regard to his 
character raises a reasonable doubt in your minds as to tlie guilt of the dé- 
fendant, tlien you will find the défendant not guilty." 

(@==>For other cases see same topic cS; KEY-NUMBER Id ail Key-Numtered Digests & Indexes 
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S. B. Amidon and Jean Madalene, both of Wichita, Kan., for plain- 
tiiîs in error. 

Isaac D. Taylor, of Guthrie, Okl. (John A. Fain, of Lawton, 0kl., 
on the brief), for the United States. 

Before ADAMS and CARLAND, Circuit Judges, and TRIEBER 
District Judge. 

TRIEBER, District Judge. The défendants were indicted, charged 
with violations of the act of Congress of February 13, 1913 (37 Stat. 
670). There were three counts in the indictment; but, as the de- 
fendants were only convicted on the first and second counts, the third 
need not be considered. 

The first count charges the défendants with entering a car, in the 
Western district of Oklahoma, belonging to the Atchison, Topeka 
& Santa Fé Railway Company (giving a description of the numbers 
and letters on the car), containing a shipment of shoes consigned by 
the W. L. Douglas Shoe Company at Brockton, Mass., to the Boot 
& Shoe Flospital, at Los Angeles, Cal., while en route between thèse 
two points, with the intent to commit larceny therein, the shipment 
being an Interstate shipment. The second count charges the crime of 
larceny from the same car. 

[1] The sufïiciency of the indictment is attacked upon several 
grounds. It is claimed that the act is unconstitutional, as Congress 
possesses no police power; that being reserved to the states. While it 
is true that the states reserved the police power to themselves, it is now 
equally well settled that as to those powers, which are expressly granted 
to Congress by the national Constitution, it possesses a power anal- 
ogous to that of the police power. In re Debs, 158 U. S. .564, 15 Sup. 
Ct. 900, 39 h. Ed. 1092; Camfield v. United States, 167 U. S. 518, 
17 Sup. Ct. 864, 42 L. Ed. 260; Iloke v. United States, 227 U. S. 
308-323, 33 Sun. Ct. 281, 57 L. Ed. 523, 43 L. R. A. (N. S.) 906, Ann. 
Cas. 1913E, 905; United States v. Shauver (D. C.) 214 Fed. 154. In 
lloke v. United States, Mr. Justice AlcKenna, delivering the unani- 
mous opinion of the court, after reviewing the former décisions of 
the court, said : 

"The priuciiJle establislied by the cuses is a simple one, when rld of confusing 
iUKl (listructius coiisideratious, tluit ('on.:;i'ess has power over trausportatioii 
■amoi)^' tlic> se^'eral .states,' tiiat tlie pov.'er is coiuplete in itself, and that 
Cou.i^res.s, as an incident to it, may adopt, not only raeans neeessary, but con- 
venieiit, to its e.\ereise, and tlie means may hâve the quality of police 
régulations." 

By the commerce clause Congress has the power to regulate ail 
interstate commerce, and consequently to protect it from destruction 
or dépréciation, the same power which it possesses under that clause 
of the Constitution which grants it the power to establish the Post Of- 
fice Department. Nor does it matter that the same offense, breaking 
into a railroad car, for the purpose of committing larceny therein, and 
the larceny itself, may be punished under the laws of the state where 
the offense is committed, as it is now well settled that certain acts may 
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be in violation of both state and national Pénal Codes, and may be 
prosecuted in either of thèse courts. Houston v. Moore, 5 Wheat. 1, 5 
Iv. Ed. 19; Fox v. Ohio, 5 How. 410, 12 L. Ed. 213; United States 
V. Marigold, 9 How. 560, 13 L. Ed. 257; United States v. Arjona, 
120 U. S. 479, 7 Sup. Ct. 628, 30 U. Ed. 728; Cross v. North Caro- 
lina, 132 U. S. 131, 10 Sup. Ct. 47, 33 L. Ed. 287. There is no rea- 
son for doubting the constitutionality of the act. 

The sufficiency of the indictment is also attacked upon a nuniber 
of grounds. It is claimed that neither of the counts is spécifie enough. 

[2] In the first count the indictment follows the language of the 
statute, and describes specifically the car which was broken into, that 
it was the property of the Atchison, Topeka & Santa F'é Railway 
Company, that it contained an Interstate shipment from the state of 
Massachusetts to the state of California, gives the name of the con- 
signer in Massachusetts, and the consignée in California, and that the 
breaking into the car was with the intent to commit larceny therein. 

[3] The second count also follows the language of the statute, 
charging that it was an Interstate shipment, as charged in the first 
count, describes the property stolen, and, in fact, describes the larceny 
with ail the particularity required by the common law. It charges ail 
the facts necessary to enable the défendants to prépare for their dé- 
fense, and to plead former jeopardy in case they are again indicted for 
thèse ofifenses, after an acquittai or conviction on this indictment. This 
is ail that is necessary. Potter v. United States, 155 U. S. 438, 15 
Sup. Ct. 144, 39 L. Éd. 214; Jolly v. United States, 107 U. S. 402, 
18 Sup. Ct. 624, 42 L. Ed. 1085; Considine v. United States, 112 Fed. 
342, 50 C. C. A. 272 ; Bowers v. United States, 148 Fed. 379, 78 C. 
C. A. 193; Thompson v. United States, 202 Fed. 401, 120 C. C. A. 
575, 47 L. R. A. (N. S.) 206; Breese v. United States, 226 U. S. 1, 
33 Sup. Ct. 1, 57 U- Ed. 97. The tendency of most of the courts at 
this day, and especially the Suprême Court of the United States, is to 
disregard technicalities, which can in no way be prejudicial. 

[4] It is also claimed that the indictment is defective, as it fails to 
allège that the railway company, the owner of the car, was an incor- 
porated company. In view of section 1025, Rev. Stat. (Comp. St. 
1913, § 1691), this is unnecessary, as we are unable to see how that 
omission can bave any tendency to the préjudice of the défendant. 
Caha V. United States, 152 U. S. 211-221, 14 Sup. Ct. 513, 38 L. Ed. 
415; Frisbie v. United States, 157 U. S. 161-16^168, 15 Sup. Ct. 586, 
39 L. Ed. 657; Connors v. United States, 158 U. S. 408-411, 15 Sup. 
Ct. 951, 39 L. Ed. 1033; New York Central Railroad Company v. 
United States, 212 U. S. 481-497, 29 Sup. Ct. 304, 53 E. Ed. 613 ; 
Clément v. United States, 149 Fed. 305, 79 C. C. A. 243, decided by 
this court, and in which certiorari was denied. 

Under similar statutes of many states it bas been held that it is 
unnecessary to charge in the indictment that the company, whose house 
was broken into, or whose property stolen, was an incorporated cor- 
poration. Burke v. State, 34 Ohio St. 79; People v. Rogers, 81 Cal. 
209. 22 Pac. 592; Fisher v. State, 40 N. J. Law, 169; State v. Simas, 
25 Nev. 432, 62 Pac. 242. 
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[5] It is next claimed that there can be no conviction on both coimts. 
But this bas been adversely decided in Morgan v. Devine, 237 U. S. 
632, 35 Sup. Ct. 712, 59 L,. Ed. 1153. Besides, the sentences on both 
counts are the same and concurrent. 

[6] The next assignment of error complains of the admission of 
some of the testimony of H. S. Brookhauser, who was jointly indicted 
with the défendants in error, and who was called as a witness for the 
government. The question objected to was : 

"What opinion, if any, did you give as to where the shoes were at the time?'' 

Standing alone, it would seem to be wholly irrelevant; but, when 
taken in connection with the other évidence, it was properly admitted 
by the court. This witness was the rear brakeman of the freight train ; 
the défendants being other employés on that train. It appeared that 
two of the shoes stolen were for the same foot, and the mates were 
found when the box was opened by the consignée, upon its arrivai in 
California. Thèse were the two shoes which were sold by this wit- 
ness to his brother, and the object of the question was for the purpose 
of identifying them. His answer was: 

"I asked my brother where thèse shoes were. He said he had sent them 
home by his boy, who was call boy there. I told him that I was thinking of 
getting the shoes and glvlng them back to Mr. Morris, as I was afraid there 
was going to be trouble over them." 

The court committed no error in permitting the witness to answer 
the question. 

It is next claimed that the évidence was not sufncient to justify the 
submission of the case to the jury. It will serve no useful purpose 
to review the very voluminous évidence in this case. A large number 
of witnesses were examined by the government, for the purpose of 
tracing the shoes from the time the}' were packed and shipped from 
Brockton, Mass., until they arrived and were delivered to the consignée 
in Los Angeles, CaL We hâve carefully read ail the évidence in this 
case, and we entertain no doubt but that the évidence was sufficient to 
justify the submission of the case to the jury, and the verdict of guilty 
rendered by the jury. 

[7] The learned counsel for the défendants strenuously insist that 
there was not sufficient évidence to warrant the finding that the crime, 
if committed by the défendants, was committed in the Western district 
of Oklahoma. The évidence shows that after the train had left the 
town of Kiowa, in the state of Kansas, which is about one mile north 
of the Oklahoma line, two men, whom he did not recognize then, as 
he was too far from them, were sitting at the head end of the train, 
and that some time after that the défendant Morris appeared with the 
shoes. When Morris appeared with the shoes, the train, had pro- 
ceeded at least 14 miles in the Western district of Oklahoma. Even 
if it be conceded that the évidence was not sufficient to establish, be- 
yond a reasonable doubt, the breaking into the car in the Western dis- 
trict of Oklahoma, it certainly was sufficient to justify the verdict of 
guilty on the second count, that of larceny, for that offense is a con- 
tinuons offense, and although committed in one district, if the stolen 
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property is brought into another district, with the intent there to 
feloniously convert the stolen property, the guilty party may be tried 
in either district. Perara v. United States, 221 Fed. 213, 136 C. C. A. 
623, decided by this court. 

[8] As before stated, as the punishment imposed on both counts is 
the same and runs concurrently, it can work no préjudice to the défend- 
ants, even if there was no évidence to warrant the verdict of guilty 
on the first count ; the évidence clearly warranting a conviction on the 
second count. 

[9] There was no error in the charge to the jury. It was as favor- 
able as the law permits. Possession of property recently stolen, if un- 
explained, in connection with other évidence, showing the présence of 
the défendant at the time and place where the theft was committed, 
justifies a finding of guilty. United States v. Jones (C. C.) 31 Fed. 
718; Wiley v. State, 92 Ark. 586, 124 S. W. 249. 

[10] Nor was it error to refuse to give the instructions asked on be- 
half of the défendants as to the efïect of their good réputation in the 
community in which they had lived, as the court covered this phase of 
the case even more favorably to the défendants than was asked by their 
instruction. The court charged the jury on that point: 

"Testimony lias been Introduced hère for the purpose of showing the goocl 
réputation of the défendants in the community in which they hâve lived. That 
testimony is compétent for your considération. In the light of It you should 
view ail the évidence in the case in determining the guilt or innocence of the 
défendants, and whether you are convinced of the defendant's guilt beyond a 
reasonable doubt, or entertain such a reasonable doubt of their guilt. But you 
are instructed, if after you hâve considered ail the évidence, including that 
which has been introduced hère upon the subject of their réputation, you 
are satlsfied beyond a reasonable doubt tliat the défendants are guilty, then 
it will be your duty to convict them, notwithstanding the évidence upon the 
subject of their réputation." 

Edgington v. United States, 164 U. S. 361.^ which counsel for thèse 
défendants rely on, does not sustain their contention. In that case the 
trial court had charged that such évidence "is of value only if the jury 
is in doubt as to whether the défendant is really guilty," which was 
held to be error, for, as stated by Judge Caldwell, in delivering the 
opinion of this court in Rowe v. United States, 97 Fed. 779, 38 C. C. 
A. 496, where the charge was similar to that condemned in Edgington 
V. United States: 

"If the jury are not convinced of the guilt of the défendant beyond a rea- 
sonable doubt, then it is their duty to render a verdict of not guilty, without 
any évidence as to his good character." 

Other alleged errors hâve been urged, and they hâve been carefully 
considered by us, but we hâve found none which were prejudicial to 
the défendants. 

The judgment is affirmed. 

• 17 Sup. et. 72, 41 L. Ed. 4CT. 
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McOLENDON v. UNITED STATES.* 
(Circuit Court of Appeals, Eighth Circuit January 18, 1916.) 

No. 4448. 

1. CouETs <S=3366 — Ukited States Courts — State Laws as Rules of Déci- 

sion. 

Indictments in the courts of the United States are not to be construed 
in conformity witli the décisions of tlie higliest court of the state in wtiich 
the offense is committed, in construiog the statutes of that state. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954r-957, 960-968; 
Dec. Dig. i©=>366.] 

2. PosT Office <S=>48 — Use or Mails to Defbaud — Indictment — Reqtjisites 

AND SUFPICIENCY — DESCRIPTION OF PeBSONS DEFEAUDED. 

The failure of an indictment for using the mails in the exécution or 
attempted exécution of a scheme to defraud a banlc to allège that the 
bank was incorporated did not préjudice the défendant, and hence the 
indictment would not be quashed because thereof, in view of Rev. St. § 
1025 (Comp. St. 1913, § 1C91), providlng that no indictment shall be deemed 
insufficient by reason of any defect or imperfection in matter of form only, 
whlch shall not tend to the préjudice of the défendant. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 67-80; Dec. 
Dig. <®=j48.] 

3. Post Office ®=48 — Ceiminal Offenses — rBAunuLENi Use or Mails — In- 

dictment. 

While an indictment for using the mails in the exécution or attempted 
exécution of a scheme to defraud must deseribe the particulars of the 
scheme with sutficient certainty to show its existence and eharacter, and 
fairly acquaint the accused with the particulars of the fraudulent scheme 
charged, such particulars need not be pleaded with ail the certainty as to 
time, place, and circumstanees required In charging the gist of the offense, 
the mailing of the letter in exécution or attempted exécution of the 
scheme. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 67-80; Dec. 
Dig. ©=348.] 

4. Post Office <g=48 — Ceiminal Offenses — F^audtjlent Use of Mails — ^In- 

dictment. 

Where an indictment for using the mails in the exécution or attempted 
exécution of a scheme to defraud alleged that a letter mailed in such 
exécution or attempted exécution was inclosed in an envelope, a further 
description of which envelope was to the grand jury unknown, and then 
set out the letter contained in the missing envelope, it was not defective 
because of the failure to allège to whom the envelope was addressed. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 67-80 ; Dec. 
Dig. <®=348.] 

6. Post Office <S=348 — Ceiminal Offenses — Feaudulent Use of Mails — In- 
dictment. 

An indictment charging défendant with using the mails in the exécu- 
tion or attempted exécution of a scheme to defraud tlie estate of R. was not 
defective, where it alleged that II. was deceased, and that his estate was 
In the course of probation in the probate court of a county named, as this 
gave défendant ail the information needed to prépare her défense, and 
sufflciently stated who was intended by her to be defrauded. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 67-80 ; Dec. 
Dig. .®=>48.] 

Ê^oFor other cases «ee same topio ft KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
•Rehearlng denled Maroh 24. 1916. 
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6. Cbiminal TjAW (S:=>112!) — Appeae — Assignments of Errok — Sufficiexct. 

An assignment of error tliat the verdict Js contrary to tlie law is too 
broad and indefluite, and cannot be considered. 

[Pîd. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 295i-2964 ; 
Dec. Vis. <Ê==>1129.] 

7. Criminal Law <S=o586, 1151 — Appeal — Review — Bènial of Costisuaxce. 

The refusai to grant a contlnuanee was a matter addressed to tlie discré- 
tion of the trial court, and, unless clearly sliown to bave been a gross 
abu.se of discrétion, would not be reviewed. 

\Fa\. Note. — For otlior case.«, see Criminal Law, Cent. Dig. §§ 1311, 
3045-3049 ; Dec. Dig. ©=5uS6, 1151.] 

8. WiTNEssES i®=3255 — Examination — Refresiting Memout. 

On a trial for fraudulent use of tlie mails, it was not error to permit a 
post office inspecter to refer to notes made at the time of liis investigation 
of the case for tlie purpose of refreshing his memory, where be was not 
permitted to read bis notes as his testimony. 

[Kd. Note. — For other cases, see Witnesses, Cent. Dig. §§ 874-S90; 
Dec. Dig. <S=>255.] 

9. Criminal Law <S==>1059 — Réservation op Grounds of Keview — Sufficien- 

CY of Exceptions. 

An exception "to the charge to the jury separately and as a whole, to 
eacli and every charge to the .iury, and also to tliem in toto," was too gên- 
erai, and could not be considered, where any part of the charge was good; 
the court's attention not beiug called to any spécifie errors alleged to bave 
been conimitted, so as to give it an opportuiilty to correct them. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2671 ; Dec. 
Dig. <g=>1059.] 

10. Criminal Law iS=a829— Instructions Covered iït Tiiose Given. 

T)ie refusai of a requeated instruction tliat détendant should only be 
convicted of the offense charged in the indlctinent, and of no other, was 
not error, where the court had already charged to that effect. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2011 ; Dec. 
Dig. <g=^829.] 

In Error to the District Court of the United States for the Eastern 
District of Missouri; David P. Dyer, Judge. 

Ella McClendon was convicted of using the mails to def raud, and she 
brings error. Affii-med. 

Frans E. Eindquist, of Kansas City, Mo. (Martin J. Ostergard and 
Luther N. Dempsey, both of Kansas City, Mo., on the brief), for plain- 
tif? in error. 

Vance J. Higgs, Asst. U. S. Atty., of St. Louis, Mo. (Arthur L. 
Oliver, U. S. Atty., of St. Louis, Mo., on the brief), for the United 
States. 

Before ADAMS and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge. The plaintif? in error, who will be 
referred to herein as the défendant, was indicted for violating section 
215 of the Criminal Code (Comp. St. 1913, § 10385). There were four 
counts in the indictment. Upon the trial the jury found lier guilty on 
ail four counts, and thereupon she was sentenced by the court to five . 

(gssFor otber cases see saœe tapie & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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years' imprisonment on each count; the terms of imprisonmeiit to 
run concurrently. 

[ 1 ] A demurrer was filed to each count of the indictment, and, hav- 
ing been overruled by the court, proper exceptions were saved and 
noted in the assignment of errors. The objections to the indictment 
are that the first, second, and third counts do not show whether the 
banks mentioned in the indictment, which tlie défendant is charged 
to hâve sought to defraud, were corporations or partnerships. Coun- 
sel rehes upon décisions of the Suprême Court of the state of Mis- 
souri, which, in construing the criminal statutes of that state, hold 
that an indictment failing to state wliether the party whose property 
is taken, or who is sought to be defrauded by a forgery, is a natural 
person or a corporation, is fatally defective. Neither in the brief nor 
in the oral argument did counsel for défendant refer us to any author- 
ities to sustain the contention that an indictment in the courts of the 
United States must be construed in conformity with the décisions of 
the highest court of the state in which the ofifense is committed, in 
construing the statutes of that state. Nor do we know of any. 

[2] Aside from this, the first and second counts specifically charge 
that the corporations sought to be defrauded were corporations ex- 
isting under the laws of the state of Missouri. The tliird count fails 
to show that the Bank of Clear Creek County, at Georgetown, Colo., 
was a corporation ; but this is immaterial, as the omission could in no 
wise préjudice the défendant, and unless such is the case an indict- 
ment will not be quashed in view of the provisions of section 1025, 
Rev. Stat. We hâve so decided in Morris v. United States, 229 Fed. 
516, C. C. A. , opinion filed this day. 

[3] It is also claimed that the first count, which charges the schéma 
to bave been to send a forged check through the mail for collection, 
does not describe the forgery with the particularity recjuired by the 
statutes of the state of Missouri in indictments for forgery. Counsel 
overlook the fact that this is not an indictment for forgery, nor even 
for fraud; but the gist of the offense is the mailing of the letters in 
exécution or attempted exécution of the scheme. It is true the par- 
ticulars of the scheme must be described with certainty sufficient to 
show its existence and character, and fairly acquaint the accused with 
the particulars of the fraudulent scheme charged against her, but need 
not be pleaded with ail the certainty as to time, place, and circura- 
stances requisite in charging the gist of the offense, the mailing of the 
letter in exécution or attempted exécution of the scheme. Colburn 
V. United States, 223 Fed. 590, 139 C. C. A. 136, Judge Adams, who 
delivered the opinion of this court in that case, refers to the authorities, 
and it is unnecessary to repeat them hère. 

[4] Another objection is that, in the first, second, and third counts, 
the pleader fails to allège to whom the envelopes sent through the mails 
were addressed, and relies on Duriand v. United States, 161 U. S. 
306, 16 Sup. Ct. 508, 40 L. Ed. 709. But that case is squarely in point 
against the contention; the court holding that the allégation that the 
name of the addressee is to the grand jury unknown is sufficient. And 
this is alleged in this indictment. The indictment reads, "That letter 
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was inclosed in an envelope, a fiirther description of vvhich said en- 
velope is to the grand jury luiknown," and then sets ont the letter 
contained in the missing envelope. 

[5J Nor is the fourth count defective for the reasons hereinbefore 
stated, because it charges the sclieme was to defraud the estate of 
John Rohan. This count allèges that John Rohan was then deceased, 
and that his estate was then in the course of probation in the probate 
court of Johnson county, Mo. This clearly gave to the défendant ail 
the information needed to prépare her défense, and states who was 
intended by her to be defrauded. A careful examination of the in- 
dictment satisfies us that it compiles fully with the requirements of 
the statute, as construed in numerous cases by the Suprême Court of 
the United States and this court, and that there was no error in over- 
ruling the demurrer. 

[6| The next assignment of error is that the verdict is contrary to 
the law. This exception is entirely too broad and indefinite, and can- 
not be considered by this court. Chicago, etc., Railway Co. v. Ander- 
sen, 168 Fed. 902, 94 C. C. A. 241 ; Tarn Shi Yan v. United States, 
224 Fed. 422, 140 C. C. A. 116. No request for a peremptory instruc- 
tion was asked on behalf of the défendant, but in view of the fact that 
the defendant's liberty is involved in this case we bave carefully read 
the évidence, and are satisfied that it warranted the submission of the 
case to the jury, and its verdict is conclusive. 

[7] The next assignment of error is that the court erred in refusing 
to grant a continuance. That was a matter addressed to the discrétion 
of the court, and unless clearly shown to hâve been a gross abuse of 
discrétion will net be reviewed by the appellate court. Hardy v. Unit- 
ed States, 186 U. S. 224, 22 Sup. Ct. 889, 46 U. Ed. 1137; Itow v. 
United States, 223 Fed. 25, 138 C. C. A. 439; Clément v. United 
States, 149 Fed. 305, 79 C. C. A. 243. The facts in this case fail to 
show any abuse of discrétion. 

[8] Objections were made to the introduction of some évidence. 
Some of thèse objections are too frivolous to require attention. One 
of the objections was that one of the witnesses, v^dio was a post office 
inspector, was permitted to refer to notes, which he made at the time 
of his investigation of the case, for the purpose of refreshing his 
memory. This was clearly admissible. Bailev v. Warner, 118 Fed. 
395, 55 C. C. A. 329; Woodward v. Chicago, etc., Ry. Co., 145 Fed. 
577, 75 C. C. A. 591. It might hâve been error if the witness should 
bave been permitted to read his notes as his testimony, but he can 
certainly refer to them for the purpose of refreshing his memory. 

[9] The exception to the charge of the court is too gênerai to be 
considered by us. The record shows that, after the charge to the 
jury had been delivered, counsel for défendant stated: 

♦We except to the charge to the jury separately aiid as a whole, to each and 
every charge to the jury, and also to them in toto." 

The court's attention was not called to any spécifie errors alleged 
to kave been committed, and thus given an opportunity to correct them, 
if they were errors. Besides, the settled rule of law is that, if any 
part of the charge is good, such an exception cannot be considered. 
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Chicago Great "Western Ry. Co. v. McDonough, 161 Fed. 657, 88 
C. C. A. 517; Hindman v. First National Bank, 112 Fed. 931, 50 C. 
C. A. 623, 57 L. R. A. 108. 

[10] Another exception is to the refusai of the court to give a spé- 
cial instruction asked on behalf o£ the défendant. That instruction, 
in substance, was that the défendant should only be convicted of the 
offense charged in the indictment, and of no other. As the court 
had charged the jury to that effect, it was not error to refuse to in- 
struct the jury in the language requested by the défendant. Perovich 
V. United States, 205 U. S. 86, 27 Sup. Ct. 456, 51 L. Ed. 722; Wed- 
dell V. United States, 213 Fed. 208, 129 C. C. A. 552. 

A careful reading of the record satisfies us that there was no preju- 
dicial error committed by the trial court, and that the verdict of the 
jury is amply sustained by the évidence. 

The judgment is affirmed. 



ILLINOIS SURETY CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. January 11, 1916.) 

No. 86. 

L Appeal and Erkoe <S=>5 — Teial "Without Jury — Wbit of Ebeor. 

Comp. St. 1&13, § 1584, provides ttiat the trial of issues of fact in the 
Circuit Courts shall be by jury, except in certain specified cases. Section 
1587 provides that issues of fact in civil cases in any Circuit Court may 
be tried and determined by the court without the intervention of a jury, 
whenever the parties or their attomeys of record iile with the clerk a 
stipulation in wrlting waiving a jury. Section 1668 provides that, when 
an issue of fact in any civil cause in a Circuit Court is tried and deter- 
mined by the court without a jury, accordlng to section 1587, the rulings 
of the court In the progress of the trial, if excepted to and presented by a 
bill of exceptions, may be reviewed upon a writ of error or upon appeal, 
and that when the finding is spécial the review may extend to the dé- 
termination of the ^ufflciency of the faets found to support the judgment. 
Meld that, where a case was tried without a jury on an oral waiver of 
a jury trial and without any wrltten stipulation waiving such a trial, the 
questions declded at the trial could not be re-examined on writ of error, 
and no questions were open to review except those arising upon the pro- 
cess, pleadings, or judgment. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 8-21 ; 
Dec. Dig. <S=>5.] 

2. Bonds <S=:5l25 — Actions — Plbadinq — Requisites. 

Every plea in discharge or avoidance of a bond should state posltively 
and in direct terms the matter in discharge or avoidance, and such matter 
is not to be inferred arguendo or upon conjectures. 

[Ed. Note.— For other cases, see Bonds, Cent. Dig. §§ 98, 180-197 ; Dec. 
Dig. <©=»125.] 

3. Appeal and Beeob iS=> 1008(2) — Review — Teial Without Juet. 

Where an action on a pénal bond was tried without a jury on an oral 
waiver of a jury trial, whether there was any proof showing any breach 
of the condition of the bond, or that plaintlfC had sufCered any damages, 
could not be reviewed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3957, 
3964; Dec. Dig. ®=10O8(2).] 
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4. Damages <®=&85 — Amoxint Eeoovebable — Penalty oe Liquidated Dam- 

ages. 

As a gênerai rule the measure ot damages in the case of a penalty Is 
the actiial loss sustained ; but in the, case of liquidated damages tliere 
can be a rocovèry of tlie whole amouut, where such reeovery is consistent 
with tlie poliey of the law. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 179-lSl, 183- 
187; Dec. Dig. <S=>85.] 

5. Aliexs iS=:o54 — Bonds — Extent of Recovery. 

In an action on a bond running to the United States and given to pro- 
cure the admission iuto tlie couutry of alien ehildreu under 16 years of âge, 
a breach of aiiy of tlie varions conditions lu the bond entitled the goveru- 
ineut to reeover the full penalty of the bond, whether it had sutïered dam- 
ages or not, silice, while the suin mentioned in a bond is generally con- 
strued as a penalty, and as security for the damages actually sustained, 
and tlie recovery is llmited to an amount compensatory therofor, this 
rule does uot apiily in the case of bonds running to the government, and 
whicli are given to seciire performance by means of a forfeit. 

(l'^d. Note. — Eor other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
<S=>54.] 

6. AriENS i£=5.j4 IJIMIGRATION ADMISSION UNdEB BOND AUTIIOBITY OF SEC- 

KETAUY OF LaBOH. 

Immigration Act Fob. 20, 1907, c. 1134, § 2, 34 Stat. 898 (Comp. St. 1913, 
§ 4244), sjiecihes ïis one of the classes of aliens to be excluded from ad- 
nii.-^sion iiito the United States ail children under 10 years of âge, uuac- 
coniiiaiiied by one or botli of their parents, at the discrétion of the Secre- 
tary of Labor, or under such reguhitions as lie may from tiine to tiiiie i)re- 
scribe. Section 20 provides that any alien liable to be excluded, because 
likely to hecome a public charge, or because of physical disability other 
tliau tuberculosis or a loathsome or daugerous dlsease, may, if otherwise 
admissible, be adniitted, in the discrétion of the Secretary of Labor, upoii 
the giving of a suitable bond holding the United States, or any state or 
territory, etc., harinless against such alien bocoming a public charge. 
Jietd that, while there is no direct provision for a bond for the admission 
of alien children luider the âge of 16 years, the Secretary of Labor under 
section 2 was authorized to tal'.'e a bond as a condition for tlie admission 
of such children, conditioned that they would attend public school until 
10 years of âge and during that time perform no work interferiug with 
their reguhir attendanee at school, that reports of tluàr school attendance 
and labor, if any, performed sliould be made every three months, and that 
noue of the children should become a public charge. 

lEd. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
ig=>54.] 

7. Aliens «Sxà^Sl — Eeview — Trial Witiiout Jury. 

Wliere an action on a bond glven to secure the admission into the coun- 
try of alien children under 10 years of âge was tried by the court upon an 
oral waivef 01 the jury, the (xuestioii whether the évidence showed that 
the children were unaccpmpanied by their parents, or either of theni, so 
as to autliorize the Secretary of Labor to rc(pnre such bond, was not 
reviewable on a writ of error. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
<S=354,] 

, In Error to the District Court of the United States for the South- 
ern District of New York. 

Action b}^ the United States against, the IlHnois Surety Company. 
' Juugmerit ■ f or the United States, and défendant brings error. Af- 
firmed. 

Ê=3For otlier cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & ludexes 
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Nelson L. Keach, of New York City (L. Laflin Kellogg and Alfred 
C. Pette, both of New York City, of counsel), for plaintiff in error. 

H. Snowden Marshall, U. S. Atty., of New York City (Earl B. 
Barnes, Asst. U. S. Atty., of New York City, of counsel), for the 
United States. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. This' action involves the right of the 
government of the United States to recover the fuU amount of a bond, 
$1,000, given by the IJIinois Surety Company as surety for the pur- 
pose of obtaining the admission into this country of four alien children 
under 16 years of âge. The bond upon which the action is brought 
bound the défendant to pay to the United States the sum of $1,000 
in the event that the conditions of the bond were not complied with. 
There were four of thèse conditions : (a) That each of the children 
should attend public school until 16 years of âge; (b) that none of 
them during said perîod should perform any work that would inter- 
fère with their regular attendance at school ; (c) that one Biagio Di 
Goia should send every three months to the commissioner of immi- 
gration at the port of New York a written report as to their school 
attendance and labor (if any) performed; and (d) that none of the 
children should become a public charge. This action was brought to 
recover the amount of the bond by reason of breaches of the condi- 
tions with regard to the school attendance of Grâce and John Pace, 
two of the children, and the making of the quarterly reports. 

A jury was waived orally by both parties at the opening of the trial, 
and after hearing the testimony the trial court denied motions made 
by the défendant to dismiss the complaint, and found a verdict in 
favor of the plaintifï îor $1,000, the sum named in the bond. No find- 
ings of fact or conclusions of law were submitted to or signed by the 
trial court. 

[1] The statutes require that issues of fact in actions at law be 
tried by jury (U. S. Comp. St. 1913, § 1584), unless the jury be waived 
by a stipulation in writing (U. S. Comp. St. 1913, § 1587), when the 
facts may be tried by the court and its rulings may be reviewed as 
provided in the statute (U. S. Comp. St. 1913, § 1668). This case 
having been tried without a jury, and there having been no written 
stipulation waiving a jury trial, it is well settled that none of the 
questions decided at the trial can be re-examined in this court on writ 
of error. Ladd & Tilton Bank v. Lewis A. Hicks Co., 218 Fed. 310, 
134 C. C. A. 106 (1914); Erkel v. United .States, 169 Fed. 623, 95 
C. C. A. 151 (1909) ; City of Défiance v. Schmidt, 123 Fed. 1, 59 C. 
C. A. 159 (1903). No questions, therefore, are open to review on er- 
ror, except they arise upon the process, pleadings, or judgment. 

The complaint allèges that on October 9, 1912, Grazia, Giovanni, 
Francesco, and Angela Pace, subjects of Italy, arrived at the port of 
New York, and it states that their âges were respectively, 15, 12, 4, 
and 1 )'ears. It then avers that on October 25, 1912, the Illinois Sure- 
ty Compan)'-, the défendant herein, executed and delivered to the plain- 
tiff a bond in the sum of $1,000, a condition of which bond was, among 
229 F.— 34 
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others, "that if the said Grazia, Giovanni, Francesco, and Angela Pace 
should attend day school during the regular terms of the public school 
until June 30, 1913, June 30, 1916, June 30, 1925, and June 30, 1928, 
respectively, and if, during said period, the said aliens should not 
engage in any employment or perform any work or labor which should 
in any manner interfère with their studies, or with their regular at- 
tendance at school, then the said obligaton should be void ; otherwise, 
to remain in fuU force and virtue." It then allèges a breach of the 
condition and demands judgment in the full amount. 

[2] The answer does not deny the exécution and delivery of the 
bond, neither does it allège any matter in discharge or avoidance of 
it. And no rule in pleading is better settled or upon sounder principles 
than that every plea in discharge or avoidance of a bond should state 
positively and in direct terms the matter in discharge or avoidance. 
The matter in discharge or avoidance is not to be inferred arguendo, 
or upon conjectures. United States v. Bradley, 10 Pet. 343, 9 L. Ed. 
448 (1836). 

[3] The answer simply dénies that the alleged breach of the bond 
bas been committed, and also that the sum of $1,000 is due and owing 
to the United States by reason of the premises set forth in the com- 
plaint. At the dose of the case counsel for the défendant moved to 
dismiss the complaint. In so far as the motion was based on the 
absence of adéquate proof showing any breach of the condition of the 
bond, this court is not at liberty, for the reason above stated, to con- 
sider it. And for the same reason this court cannot look into the record 
to discover vvhether there is proof that the plaintiff suffered any dam- 
ages because of any omission on the part of défendant to perform the 
obligation imposed by the bond. But if \we were at liberty to do so, 
and should find a total absence of proof that the United States had 
suffered any damages, it could not defeat the action or afford any rea- 
son for the dismissal of the complaint. If this bond had been given 
to an individual, instead of to the government, it might be important 
that it contained no less than 16 conditions of varying importance ; 
for courts bave held that where an agreement contains several distinct 
and independent covenants, upon which there may be several breaches, 
and one sum is stated to be paid upon the breach of performance, that 
sum is to be regarded as a penalty, and not liquidated damages. Lanip- 
man v. Cochran, 16 N. Y. 275 ; Hoagland v. Segur, 38 N. J. Law, 230; 
Chase v. Allen, 13 Gray (79 Mass.) 42; Keck v. Bieber, 148 Pa. 645, 
24 Atl. 170, 33 Am. St. Rep. 846. That doctrine was applied by the 
Suprême Court in Bignall v. Gould, 119 U. ,S. 495, 7 Sup. Ct. 294, 
30 L. Ed. 491 (1886). But in the case at bar, as the bond was given 
to the government, it would not be in the least material whether the 
bond contained 16 conditions or only 1. 

[4] The gênerai rule is that in case of a penalty the measure of 
damages is the actual loss which bas been sustained as a resuit of the 
breach where this can be ascertained. But in the case of liquidated 
damages there can be a recovery of the whole amount where sucb a 
recovery is consistent with the policy of the law. And generally the 
courts construe the sum mentioned in a bond as a penalty, considering 
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it merely as a security for the damage actually sustained by the breach 
of the condition and they limit the recovery to an amount compensa- 
tory therefor. But while the above doctrine is that which courts usual- 
ly enforce they do not apply it in ail cases. And they do not apply 
it in the case of bonds running to the government. The rule is cor- 
rectly stated in Sedgwick on Damages (9th Ed., 1912) § 416a, as fol- 
lows : 

"In the case of a bond in a pénal sum sh'en to the state or a city not to 
seciire it agalnst actual ascertaiiuible lo^s, but in order to secure perforuianee 
by means of a forfeit, of a contract entered iuto for tlie public benefit, the 
recovery is for the full auiount of the penalty ; for the damages would usually 
be difllcult or impossible of ascertaiument and the intention of tlie parties is 
held to be that an absolute forteiture is couteuipiated." 

In Sutherland on Damages (3d Ed.) vol. 1, § 279, the law is stated 
as f ollows : 

"Without express statutory authority, oilicers who are authorized by law to 
make contracts for a state or mmiicipality hâve power to tix a sum as 
liquidated damases for their violation, 'l'iie sum designated in the contract 
or subsequently agreed upon beconies, in tlie huiiiieulng of the event on which 
its payment dépends, the précise sum to be recovered and the jury are con- 
flned to it. Nor will equity relieve froni it." 

[5] The question came before Chief Justice Tanev in United States v. 
Montell, Taney, 47, Fed. Cas. No. 15,798 (1B40)— a case in the Circuit 
Court for the District of Maryland. The bond was conditioned that 
the registry of a vessel should be used solely for the vessel for which 
it was granted, and should not be disposed of to any person whatso- 
ever, and that if the vessel should be lest or sold the registry should 
be delivered up to the collecter. The condition had been broken and 
the government was allovv'ed to recover the full amount of the bond. 
Chief Justice Taney said : 

"ïhe United States are entitled to recover the whole sum. for which the 
party is bound, if auy one of the conditious is broken. lîesides, how could 
the United States prove any particular amount of damages to bave been 
sustained by them iu a suit on this bond'.' Whiit do they lose? It would be 
difficult, I think, by any course of proof, or auy process of reasoning, to show 
that the United States had sustained auy particular amount of damages iu 
a case of this description, or to adopt any rule by wliich the damages could 
be measured by a jury, or be liquidated by agteement between the parties. 
The sum, for which the parties are to beconie bound, is manifestly a penalty 
or forfeiture, inflicted by the sovereign ])ower for a breach of its laws. It is 
not a liquidated amount of damages due upon a contract, but a tixed and 
certain punislunent for an offense. And it is iiot the less a penalty and a 
puuishmeut, because security is taken before the offense is connnitted, in order 
to secure the paymeut of the fine if the law should be violated." 

The leading case upon the subi ect is that of Clark v. Barnard, 108 
U. S. 436, 2 Sup. Ct. 878, 27 L. Ed. 780 (1883). In that case a bond 
had been given to the state of Rhode Island in the sum of $100,000 
to secure the construction by a given date of a railroad extension. 
The bond was declared forfeited in the full amount by reason of the 
obligor's default, although no pecuniary damages were shown to hâve 
been sustained by the state. In the opinion Mr. Justice Matthews 
pointed out the distinction between private obligations and bonds given 
to the sovereign for the purpose of promoting a public interest or 
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policy, and he stated that in the latter class of cases tliere can be no 
intention of indemnification, for the reason that the state can gain 
nothing in its political or sovereign character by the performance of 
the conditions nor lose anything by a def ault. 

[6] But counsel for the défendant strenuously urged that the com- 
plaint should hâve been dismissed on the ground that the provisions in 
the bond were not in accordance with the twenty-sixth section of the 
Immigration Act, being the Act of February 20, 1907, c. 1134 (U. S. 
Comp. St. 1913, vol. 2, § 4275), which reads as follows: 

"Any alien liable to be exchided because likely to become a piiblio charge or 
because of physical disability other tliaii tuberculosls or a loatlisome ov diiuger- 
ous contagions dlsease niay, if otherwise admissible, nevertheless be admitted in 
tlie discrétion of the Seeretary of [Commerce and] Labor upon the giving of 
a suitable * * » bond or undertaking, approved by said Secretary in such 
amount and containlng snch conditions as he may prescribe, to the people of 
the United States, holding the United States or any state, territory, county, 
niunicipality, or District thereof harmless against such alien becoming a 
public charge. The admission of such alien shall be a considération for the 
giving of such bond or undertaklng. Suit may be brought thereon in the nanie 
and by the proper law olïicers elther of the United States governuient or of 
any state, territory. District, county, or municipality lu which such alien be- 
comes a public charge." 

Under the answer interposed counsel is not entitled to raise the 
question of the validity of the bond. It is not in issue under the plead- 
ings. We are unable, hov^'ever, to see that there is any reason for as- 
.suming that the bond was talcen under tliat section ol the act. That 
it was so taken is nowhere alleged in the complaint, and the bond 
nialces no référence to it. It is quite évident to us that tire bond was 
talîen under section 2 of the act, which reads as follows: 

"Sec. 2. That the following classes of aliens shall be excluded from ad- 
mission into the United States: Ail idiots, imbéciles, feeWeminded persons; 
* * * ail children under sixteen years of âge, uuaccouipanied by one or 
both of their parents, at the discrétion of the Secretary of Labor or under 
such régulations as he may from time to time prescribe. * * * " 

The fact that the section contains no direct provision for a bond for 
the admission of alien children under the âge of 16 years is not of 
controUing importance. It provides for the admission of such chil- 
dren when unaccompanied by one or both of their parents "at the dis- 
crétion of the Secretary of Labor." And in the exercise of that dis- 
crétion he clearly would hâve authority to condition their admission 
upon the giving of just such a bond as was required in this case. The 
conditions of tlie bond appear to us to hâve been reasonable and prop- 
er, and we can discover no justification for holding them unlawful and 
void. No one of them violâtes either the statutory or the common 
law. 

In Moses v.^United States, 166 U. S. 571, 17 Sup. Ct. 682, 41 L. 
Ed. 1119 (1897), the Secretary of War directed that a bond should 
be exacted from an officer of the army assigned to duty in the Signal 
Service at Washington. There was no statute specially providing for 
the exécution of a bond by one occupying that position. But the court 
held that the Secretary of War had power to make the order, and 
Mr. Justice Peckham, speaking for the court, said ; 
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"The consideratiou or the condition of tlie bond niust net be in violation oJ! 
law ; it must not run coimler to smy statute; it miist uot be eitlier malum 
prohibitum or malmn in se. Otlierwise, and for ail purposes of security, a 
bond ]uay be valid, tliougli no statnte directs its delivery." 

[7] Tliere can be no doubt as to the right of the Secretary of Labor 
to take a bond from alien minors imder 16 years of âge, if unaccom- 
panied by their parents. Whether in the case at bar the proof shows 
that Grazia, Giovanni, Francesco, and Angela Face arrived at the 
port of New York unaccompanied hy their parents, or by either of 
them, is a matter about which we cannot inquire. What the évidence 
shows or does not show upon that point is, because of the oral waiver 
of a jur}^, no more open in this court than is the question whether the 
évidence disclosed a breach of the conditions of the bond. The latter 
question we considered in an earher part of this opinion, and the 
same reason which made it impossible and unnecessary to examine 
into the record upon that point applies with equal force to this one 
— whether thèse minors entered the country unaccompanied. 

There was no error committed in refusing to dismiss the complaint. 

Judgment affirmed. 



ILLINOIS SUKETY CO. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. January 11, 1910.) 

No. 87. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the L'nited States against the Illinois Surety Company. 
Judgment for the United States, and défendant brings error. Af- 
firmed. 

Nelson L. Keach, of New York City (F. Laflin Kellogg and Alfred 
C. Fette, both of New York City, of counsel), for plaintif! in error. 

H. Snowden Marshall, U. S. Atty., of New York City (Flarold A. 
Content, Asst. F^. S. Atty., of New York City, of counsel), for the 
F'nited States. 

Bcfore LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The complaint allèges the arrivai on 
'November 25, 1913, at the port of New York of Gerra Basil, an alien 
aged 50 years, who was a native of Turkey ; that the Secretary of Fa- 
bor admitted her into the United States upon her giving a bond in the 
sum of $500 so conditioned that the obligors should be bound to make 
written reports to the immigration officer in charge at the port of 
New York within thirty days prior to the expiration of six months and 
one year, respectively, from the date of the bond, showing as to said 
alien (a) résidence and (b) occupation ; that the bond was given as 
required, and that the Illinois Surety Company, hereinafter called the 
défendant, executed it as surety on December 6, 1913 ; that the défend- 
ant committed a breach of this condition of the bond not having sent 
to the immigration officer the written report as required; that by 
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reason of said breach the full penalty named in the bond, to wit, the 
sum of $500 was due to the United States. The above condition of 
the bond was not the only one it contained, but as they do not need to 
be considered they will not be mentioned. 

It is conceded that the bond was duly executed and that the writ- 
ten report as required by the bond was not furnished to the Commis- 
sioner of Immigration. The défendant claims tliat the bond was 
unauthorized bv the act of Februarv 20, 1907, c. 1134, § 26, 34 Stat. 
906 (U. S. Coîiip. Stat. 1913, vol. 2, § 4275), and that the bond is 
therefore void. The défendant also claims that the complaint should 
hâve been dismissed, not only upon the above named ground, but be- 
cause there is absolutely no proof of damages. 

At the close of the case the défendant moved for the direction of 
a verdict, which motion was denied, and an exception was taken. 
Thereupon the plaintiff moved for the direction of a verdict in its 
favor, which motion was granted, and a verdict was directed for the 
full amount of the bond. The important questions involved in this 
case are similar to those involved in the case bronght between the same 
parties on the bond of Giovanni Face, just decidcd by this court, 229 
Fed. 527, C. C. A. , and are governed by it. 

Judgment affirmed. 



DAY V. UNITED STATES. 

(Circuit Court of Appeals, Fonrtli Circuit. Docember 17, 1&15.) 

No. 12G4. 

1. Ct;i"',rtNAL Law <g=^.'ÎOO — Internal Revenue — Proseoution foe Offenses — 

Evidence — Otkkr Offenses. 

In a lu'osecution for farryiiiij on tlie business of a liquor dealer witliout 
liavinïT jiaid the siieeial tax therefor reiiuired by iaw, évidence of sales 
by défendant prior fo tUe years named in the iudictment is admissible. 

TEd. Note. — For other cases, see Criminal Law, Cent. Dig. §§ S22-S24; 
Dec. Dig. <2=^3(59.1 

2. Inteknal Revenue ©=547 — Prosecution FOii Offenses — Evidence. 

In a prosecutioti for carrylug on the b^sluess of a Wholesale liquor 
dealer wirUout ha^'ing paid the spécial tax therefor, the défense was that 
défendant niade tlie sales as ageut for his brother who was a bonded dis- 
ti!!(>r, and as sucb entitled to make the sales of liquor on which lie had 
paid the tax. Ilehl, that évidence to shovv' tliat détendant and not his 
brotlier was in fact the o\vner of the dlstillery was not compétent to es- 
tablish the offense charged. 

[Ed. Note.— For other cases, see Internai Revenue, Cent. Dig. §§ 144-150; 
Dec. Dig. <Sx:^47.1 

Woods, Circuit ,Iudge, dissenting. 

In Error to tlie District Court of the United States for the West- 
ern District of Virginia, at Lynchburg; Henry Clay McDowell, Judge. 
On reliearing. Reversed. 

For former opinion, see 220 Fed. 818, 136 C. C. A. 406. 

ig^For other caseis see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes- 
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Charles A. Hammer, of Harrisonburg, Va. (John Paul, of Harrison- 
burg, Va., on the brief), for plaintiff in error. 
Richard E. Byrd, U. S. Atty., of Richmond, Va. 

Before KNAPP and WOODS, Circuit Judges, and CONNOR, Dis- 
trict Judge. 

KNAPP, Circuit Judge. The facts are sufiSciently stated in our 
former opinion. 220 Fed. 818, 136 C. C. A. 406. On pétition of the 
government a rehearing was ordered and the questions involved hâve 
been further considered. 

[1] As the case appeared at the first hearing, a majority of the 
court were of opinion that proof of sales in 1909, the year preceding 
the two years named in the indictment, was improperly received, and 
for that reason mainly the judgment of conviction was reversed. In 
the light of the présentation now made, and on the authority of Led- 
better v. United States, 170 U. S. 606, 18 Sup. Ct. 774, 42 L. Ed. 
1162, and other cases brought to our attention, we are constrained to 
hold that évidence of prior sales was admissible in support of the sub- 
stantive charge of carrying on the business of a wholesale liquor 
dealer without a license ; and it follows that the judgment should not 
be reversed because this évidence was admitted. 

[2] If this were the only question at issue, it would seem to be our 
duty to affirm the judgment; but we are of opinion that on other 
grounds the défendant is entitled to a new trial. The sole offense 
charged against him is the carrying on of the business named "with- 
out having paid the spécial tax therefor as required by law." He was 
not ostensibly engaged in that business, but there was proof of sales 
of liquor by him, apparently on his own account, and of payments to 
him for the same, by checks drawn to his order and deposited in 
bank to his own crédit, from which the jury might hâve found, as we 
shall assume, that he was in fact carrying on business for himself and 
therefore guilty of the offense for which he was indicted. His dé- 
fense was that in ail the transactions shown he was acting, not for 
himself, but as agent for his brother, and this was the real question 
for the jury to détermine. In the course of the trial, and as support- 
ing the charge that défendant was not his brother's agent but was 
himself the principal in making the varions sales proven, évidence was 
allowed tending to show that the distillery which produced the liquor 
sold, though bonded by his brother, was in reality owned and operated 
by défendant himself for his own benefit. Indeed, the record indicates 
that the question to which a considérable part of the testimony was 
directed, and upon which the controversy seems largely to hâve turned, 
was not so much whether défendant was a wholesale liquor dealer as 
whether he was the actual proprietor and bénéficiai owner of the dis- 
tillery. 

In point of fact the distillery was bonded by defendant's brother, 
T. T. Day, for both of the years named in the indictment, and had 
been bonded by him for a number of years before. The revenue of- 
ficers appear to hâve always recognized T. T. Day as the proprietor, 
and to hâve dealt with the distillery at ail times as owned and operated 
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by him. And it seems ratlier inconsistent that the government, wliose 
ofFicials in charge never raised any question as to the ownership of 
the distillery by T. T. Day, should now undertake to show that de- 
fendant vvas in fact the real proprietor, and this for the purpose of 
;;roviiig- that he was a wholesale Hquor dealer, and so guilty of carry- 
iîig on that business without paying the spécial tax therefor. ilore- 
over, it may be noted in this connection that there bas been no fraud 
npon the government, so far as its revenues from this distillery are 
concerned. The tax bas been paid, nominally, at least, by or for T. 
T. Day, in conformity with law and the obligations of his bond; and 
as a distiller he had the riglit to sell at wholesale, upon paj-ment of 
lïîc tax for which he had given security, without taking ont a license. 
'l'he government got the fuU revenue which it had the right to coUect, 
an.d took the same as and for the tax on the brandy produced at this 
distillery, and to secure which it accepted the bond of T. T. Day and 
authorized hirn to operate the distillery during the years in question. 
In thèse circumstances it seems hardly fair to seek to convict the de- 
fendant for unlawfull}' carrying on the business of a wholesale liquor 
dealer by showing that he was also guilty of illicit distilling, which is 
an entirely différent offense. 

The prejudicial effect of the évidence that défendant was running 
the distillery on his own account, when he was on trial for carrying 
on another kind of business without a license, is not open to reason- 
able doubt. For, if the jury found that he was in fact the proprietor 
of the distillery, which was bonded in the name of his brother, it 
would almost follow that he was guilty of the offense charged in the 
indictment; whereas, if the proof had been confined, as in our opin- 
ion it should bave been, to the question whether the sales and other 
transactions shown were those of a principal or those of an agent, the 
jury might hâve found a différent verdict. The error in this regard, 
which we think bas been committed, appears from comparison of the 
instruction asked and refused, which presented the single question of 
agency, with the instruction actually given, which coupled the offense 
charged in the indictment with the ownership of the distillery. The 
instruction asked was this : 

"Tlie court instructs the Jury that if they believe from the évidence that 
Geo. S. Day was the ageut of T. T. L)ay, aiid was authorized i)y T. T. Day 
to purchase the material for and market tlie products of tlie dlstHlery meu- 
tioned in this case, and eollect the money thei-efor, then sueîi acts upon the 
part of George S. Day are tlie acts of ï. T. Day, and for which Geo. B. Day 
is not auswerable, and the jury must acquit the défendant." 

The instruction given was as follows: 

"If you believe from the évidence beyond ail reasonable doubt that the 
défendant made the sales of brandy as testifled by the government witnesses 
in chief, and if you also believe beyond ail reasonable doubt that the défend- 
ant was in fact the owner and proprietor of the distillery in question at the 
time said sales were made, you should find hlm guilty as charged in the in- 
dictment, although you may believe that in making such sales the défendant 
was ostensibly acting as the agent of T. T. Day. On the other hand, if 
T. T. Day was in fact the proprietor of the distillery, and If, in making the 
aforesaid sales of brandy, the défendant was in fact acting as the ageut of 
said ï. T. Day, you should acquit tlie défendant." 
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It is of course well settled that a party is not entitled as matter 
of right to the précise instruction asked for, however correct and ap- 
plicable it may be, provided the same instruction in substance is given 
in anotlier form; and it may be conceded that the charge hère con- 
sidered includes the instruction which was refused. Eut the difficulty 
is that the issue of agency was so tied up with the ownership of 
the distillery that the instruction given was calculated to confuse and 
mislead the jury. Instead of confining inquiry to the offense charged 
against the défendant, which turned on the question of agency, the 
jury were instructed in effect to détermine whether he was also 
engaged in ilHcit distilling, an ofïense for which he was not indicted ; 
and, as already suggested, behef that he was operating the distillery 
without giving a bond led naturally to belief that he was guilty of 
wholesaling without a license. In short, it seems scarcely too much 
to say that as a practical matter the défendant was indicted for one 
ofïense and tried for another. If it be said that he canriot complain, 
because the charge in question put upon the government a greater 
burden of proof than the law imposes, in that illicit distilling had to 
be found in order to reach a verdict of guilty of wholesaling, the suf- 
ficient answer, as it seems to us, is that the former offense does not 
include the latter, and that there was no warrant for supporting the 
charge laid in the indictment by proof, perhaps more persuasive, that 
défendant was guilty of some other wrongdoing. The ofïense for 
which he was put upon trial is quite distinct from the offense of illicit 
distilling, and it seems plain to us that the cmphasis placed, during the 
trial and in the charge, upon the ownership of the distillery was an 
injustice to the défendant for which a new trial should be awarded. 

We adhère to the ruling heretofore made, and for the reasons 
stated in the former opinion, that the entire record, described as 
form 25Vi2, should hâve been received in évidence, though we are not 
prepared to say that its exclusion, except as to certain entries, was of 
itself such an error as to require reversai. 

Reversed. 

WOODS, Circuit Judge (dissenting). I am unable to concur in a 
reversai of the judgment. The défendant was indicted for carrying on 
"the business of a wholesale li'.juor dealer without having paid the 
spécial tax therefor as required by law." There was no dispute that 
T. T. Day, the brother of the défendant, had given the bond and oth- 
erwise compîied wilh the law which authorized him to conduct a dis- 
tillery and to sell the product. The distillery was conducted in the 
name of T. T. Day by the défendant, claiming to be bis agent. The 
government introduccd évidence tending to show that the ownership 
of T. T. Day was pretensive, that the business was that of the défend- 
ant, and that he made sales in bis own name and took the proceeds as 
nis own. It seems plain that the défendant could not protect himself, 
either legally or morally, from the charge of selling liquor at whole- 
sale without paying the tax, by claiming that another person had paid 
the tax and was authorized to sell. The conduct of the distillery and 
the sale of the liquor were indissolubly connected; and ail évidence 
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tending to show that the défendant, and not liis brother, was the real 
Gwner of the distiliery, tended also to show that he was selling hqiior 
on his own account, and not as agent for his brother. The défend- 
ant cannot complain, therefore, that the court in the foUowing instruc- 
tion put upon the government the double burden of showing that he 
had not only sold the liquor, but that he was the real owner of the dis- 
tiliery : 

"If you believe from tlie évidence beyond ail reasonable doubt tbnt tbe 
défendant niade tlie sales of brandy as testifled by the government witncsses 
in chief, and if you also believe beyond ail reasonable doubt that tlie de- 
fendant was in fact the owner and proprietor of the distiliery in question at 
the time said sales were ruade, you should find him guilty as charged in the 
indietment, although you may believe that in makiiip; such sales the défendant 
was ostensibly acting as the agent of T. T. Day. 0]i the othor hand, if T. ï. 
Day was in fact tlie proprietor of tlie distiliery, and if iu making the afore- 
said sales of brandy the défendant was in fact acting as the agent of said 
T. T. Day, you should acquit the défendant." 

As to the other point of différence, I repeat the view expressed after 
the first hearing. The testimony on both sides was very fnll as to the 
sales alleged by the government to hâve been made in the defendant's 
own name, including the book entries. This was a practical admission 
by the government that the other sales appeared regularly on the books 
as made and entered in the name of the defendant's brother, who was 
authorized to sell. 

For this reason it seems to me the défendant was not prejudiced 
by the refusai to admit the books themselves. 
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I. M. LUDIN(ÎTO\'S SONS, Inc., et al. v. THE OlJiH'.KIlLAXD. 

(Circuit Court of Appeals, Second Circuit. Deceuiber 14, 1915.) 

Nos. .'B, 159. 

1. CaNALS "S^IS — OnSTliUCTION BY OoSTKACrOR — LlABILITY FOU IkJURY TO 

BOAIS. 

A c-ontractor engaged in work ou the P^rie Canal is liable for an in- 
jury to a boat using the canal, resulting from tlie ucgiigeiit mauuer in 
which his work was performed. 

[Ed. Note. — For other cases, see Canals, Cent. Dig. §§ 20-24 ; Dec. 
Dig. <©=>18.] 

2. Canals <S=>18 — Obstruction by Conteactob — Liability for Injuhy to 

BOATS. 

A decree afflrmed, holding contractors engaged in widening and deepen- 
Ing the Erie Canal into a barge canal liable iu part for in,iury to two 
canal lioats and their cargoes by stranding, and also holding the boats in 
fault ; the évidence tending to establish that a uumber of large stoiies 
were throwu out by a dipper dredge in use by the contractors and left by 
them on the bottoui of the old canal, which was In use, aud tluit it was 
upon oiie of such stoues tliat the boats struck, but that, if tliey had beeu 
carefully navigated, the injury niight hâve been avoided. 

[Ed. Note. — For other cases, see Canals, Cent. Dig. §§ 20-24; Dec. 
Dig. <©=ol8.] 

fcaFor other cases see same topic & KEY-NUMBER m ail Key-Numbered Digests & Indexes 
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Appeals from the District Court of the United States for the West- 
ern District of New York. 

Suit in admiralty by Joseph W. Otts, individually and as trustée 
and bailee of the cargo late laden on the canal boat Cumberland, against 
I. M. Ludington's Sons, Incorporated, and George W. Beeman, in 
which the Mannheim Insurance Company intervened, with cross-hbel 
against the canal boats Cumberland, Columbia, Syracuse, and Oswego, 
in which Lena Beadle, mortgagee, intervened; also suit by Charles 
Nicholson, individually and as trustée and bailee of the cargo late 
laden on the canal boat C. E. Collard, against the same respondents, 
in vi'hich the Mosely & RIotley Milling Company intervened, with cross- 
libel against the C. E. Collard. Cross-appeals from a decree dividing 
damages resulting from the stranding of the boats Cumberland and^ 
C. E. Collard in the Erie Canal, thèse cross-appeals are taken. Af- 
firmed. 

For opinion below, see 229 Fed. 454. 

On cross-appeals from a decree adjudging I. M. Ludington's Sons, 
Incorporated, and George W. Beeman, on the one part, and the canal 
boats Cumberland and Columbia on the other, in fault for the sinking 
of the Cumberland in the Erie Canal near lioUey, N. Y. The second 
of the above-entitled actions relates to the stranding of the canal boat 
Collard at the same bend in the Erie Canal. 

The court found that the injuries sustained by the Cumberland were 
due to the négligence of the libelants, I. M. Ludington's Sons Company, 
which had a contract with the state of New York for widening and 
deepening the Erie Canal and transforming it into the so-called Barge 
Canal, and were due also to the négligence of George W. Beeman, 
who had a similar contract. The court also found the Ludington 
Company, Beeman, and the Cumberland, liable for the injuries sus- 
tained by the latter. Beeman has net appealed. 

Lewis, McKay, McMillan & Bown, of Rochester, N. Y., for appe- 
lant I. M. Ludington's Sons, Incorporated. 

Thomas C. Burke, of Buffalo, N. Y., for appellant Otts. 

John B. Richards, of Bufïalo, N. Y. (Brown, Ely & Richards, of 
Buffalo, N. Y., of counsel), for appellee Mannheim 1ns. Co. 

Before LA'COMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. [1] Thèse appeals and cross-appeals bring 
hère for review a final decree which holds in fault Ludington & Sons 
and George W. Beeman for the disaster which befell the canal boats 
Collard and Cumberland. The canal boats were also held in fault. 
Ludington's Sons and Beeman were held jointly liable with the libel- 
ants and therefore the damages and costs were equally divided between 
the wrongdoers. In the case of the Cumberland the respondents were 
directed to pay jointly one half and the tow, jointly, the other half. In 
the case of the Collard the respondents I. M. Ludington's Sons and 
George W. Beeman, on the one part, and the Collard, on the other 
part, were held in fault for the disaster and the conséquent damages 
to the Collard and her cargo and the incidental damages arising there- 
from. The injuries sustained by the boats and cargoes in question 
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were due as the pleaclings allège, and as the judge finds, to the boats 
striking obstacles in the bed of the Erie Canal at a bend between 
bridges 115 and 116. It is alleged by the libelant in each of thèse cases 
that the obstructions were caused by the use of a dipper dredge which 
is a powerful machine capable of loosening and bringing to the sur- 
face large bouklers which if not lifted out by the dipper will be left 
under water in the channel of the canal so that they become a menace 
to navigation. Beeman was employed as a subcontractor by Luding- 
ton and it was he who operated the dredge which loosened the stones 
which were thrown into the channel of the old Erie Canal thus, to 
quote the language of the District Judge, "decreasing the navigable 
depth of the water so that it became and was insufficient for canal 
boats drawing six feet or more of water." 

There is no doubt that there were dangerous obstructions in the 
canal bed. The photographs show several large stones and the testi- 
mony is to the effect that no warning was given of their présence. In 
Huntley v. Empire Engineering Co., 211 Fed. 959, 128 C. C. A. 457, 
this court said : 

"The law is quite clear that the respondeut Is responsible for any damage 
resultlng from its négligence in perfornilng- its contract witliin the state. 
* * * Therefore the single question is: Did the respondeut displace the 
rock so as to reduce the depth of water in the canal?" 

That is the question hère and unless the finding that there were such 
obstructions is clearly against the weight of évidence \ve should not 
disturb the findings of the judge upon pure questions of fact. 

The accident to the canal boat Collard occurred on August 11, 1911, at 
about 4 p. m. at a point about halfway between bridges 115 and 116, 
while she was being towed by three mules. She stranded upon an ob- 
struction in the center of the Erie Canal and was not released until the 
next afternoon when she proceeded to Rochester, after being pumped 
out and having sonie of the damaged grain removed. The strancling of 
the Collard occurred nearly two months prior to the strancling of the 
Cumberland but by stipulation the cases were tried together and as 
the dredging west of bridge 116 was completed before August llth, 
it is plain that the large stones in the bed of the Erie Canal, as showri 
in the photographs, must hâve been there at that time. 

In short, in the Cumberland case the contractors were held liable 
for obstructing the Erie Canal by large stones rolled up by the dipper 
dredge used by them and for not maintaining an efUcient buoy to 
warn navigators of their présence. The Ctmiberland was held in fault 
for not having seen in time a warning buoy, or if her navigator did 
see it, for not reducing speed and proceeding with prudence and cau- 
tion. 

In the Collard case the contractors were held liable for the same 
reason as in the Cumberland case and the Collard was held liable for 
not exercising care and diligence in delaying and reducing her draft 
and for not proceeding with the utmost skill and care after she ground- 
ed at Hindsburg. 

[2J The questions hère are mostly questions of fact, the trial judge 
seeing and hearing the witnesses is in a much better position to reach 
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a correct conclusion than judges who only read the testimony from a 
printed book. Especially is this so in a controversy where so many 
conflicting interests are represented and where there is danger that 
facts compétent upon one issue may influence the disposition of an- 
other issue where such facts might not be admissible. However, there 
are some controlling facts about which there can be no controversy. 
There were in the vicinity of the place where the Columbia struck four 
large stones projecting above the bed of the canal from 1 to 1^2 feet. 
The presumption is very strong, as thèse stones were not there in the 
spring of 1911, that they were rolled up by the dipper dredge at work 
in the Barge Canal proper. The photographs taken after the water 
had been drawn ofï discloses the dangerous situation, the iron rust 
marks on some of the stones strongly corroborating the other testi- 
mony that they had frequently been in collision with passing boats. 
Whether there was a buoy at this point at the time of the accident 
is in dispute but in any view it was, as the court found, inadéquate to 
indicate that the steersman was nearing a bend 120 feet long where 
there were a number of large stones, some of the witnesses say nine, 
ten or eleven, projecting up from the bed of the canal, one of them, 
at least, about 18 inches. What further testimony as to the cause 
of the injury was needed? Upon what theory can a finding that the 
Cumberland struck on one of thèse boulders be disturbed by a review- 
ing court? 

But it is said that there was a keg buoy in the vicinity, about this 
there is dispute, but, assuming that there was, we think the trial judge 
was correct in holding that it was an inadéquate protection against the 
rock on which the Cumberland struck. The burden was on the re- 
spondents to show that there was a buoy gaarding the boulder which 
caused the disaster- — this burden has not been sustained. Again it 
is argued that the Ludington Company and Beeman are not liable 
because they were instructed by the state officiais in charge of the 
barge canal construction to hâve 6 feet of water above ail obstruc- 
tions and that there was in fact 6% feet above the obstructions at 
the time in question. 

We are of the opinion that this proposition cannot be maintained. 
If the contention of the respondents be correct that there was 6 feet 
7 inches of water over the largest boulder it is improbable that a boat 
drawing 6 feet could hâve struck it. We think the fact that thèse 
boats struck an obstruction in the prism of the canal is presumptive 
évidence that there was insufficient water there for safe navigation 
and that the burden is upon the contractors who placed the obstruc- 
tions there to show that they were not at fault in doing so. Mr. 
Ludington testified that Mr. Govern, the division engineer, said re- 
garding the depth of water to be maintained, "Give us at least 6 
feet over everything" and it is asserted that this relieves the contractor 
and subcontractor if it appears that there was 6 feet or more over 
the boulder in question. We are not at ail certain that instructions by 
the local inspector Abrams and the division engineer Govern, even 
if they were obeyed, can be regarded as a défense to a contractor who, 
working on the excavations of the Barge Canal, places dangerous 
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obstructions in the prisms of the old Erie Canal. But assuming this 
for the présent, it is at least a question whether the instructions were 
carried eut at the date of the injuries. Was there 6 feet of water 
over the boulder on vvhich the Cumberland struck? It is enough to 
say that the question is in doubt, the f act of the grounding being against 
it. Many causes may hâve operated to reduce the depth of the water 
at that time. We thinlc that, even if true that there was 6 feet of 
water over everything, this fact constitutes no défense to the con- 
tractors, because Abrams and Govern were not in a position to bind 
the state of New York by their directions which were directed to and 
confined by the theater of their work which related only to the eut 
oa the berm bank side and not to the cliannel of the old Erie Canal. 
Their business had to do with the new eut and their directions re- 
lated to that. They were not attempting to lay down rules for the 
régulation of traffic on the Erie Canal. McDonough, Superintendent 
of the Western Division of the Erie, says : 

"Q. Oan you tell us what the rules were? A. I do not know of any set 
rules, our instructions hâve heeu to see that the prism was reacly and fit for 
navigation. Q. About the renioval of obstructions froni the old canal bottom? 
A. I hâve always giveu my instructions to see that there were no obstructions 
to the navigation previous to letting in the water. Q. To what depth? A. We 
try to malntain a det)th of 7 feet of water above the miter sills of the locks 
and ail other places." 

Had this been done in the présent case there would bave been no 
injury to boats or cargo. The boats were in the old canal where, un- 
der normal conditions, navigators had a right to assume that the depth 
of the water was 7 feet. The contractors were operating to widen and 
deepen the channel so that at some future time the Erie would be 
enlarged into a barge canal but the work of the contractors had not 
yet reached the prism of the Erie and had not deepened its channel. 
One of the contractors operating a dipper dredge had rolled or pushed 
up a séries of large boulders which materially reduced the depth of 
water over then so that it was impossible to navigate safely at that 
point with the ordinary draft of from 6 feet 1 to 6 feet 6 inches. 
Many causes may arise to change the depth of the water and the draft 
of the boats and it cannot be said that a boat is compelled to cease 
navigating because conditions change in thèse particulars. The dam- 
age hère was produced by the respondents obstructing the Erie Canal 
by roUing up large boulders into the channel and not giving the libel- 
ants' boats timely and su.fHcient notice of their présence. 

The decrees are affirmed with interest and costs 
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STANDARD BREWERY CO. OF BALTIMORE CITY v. IXTERBORO 
BREWING 00., Inc. 

(Circuit Court of Appeals, Second Circuit. January 11, 1016.) 

^fo. 10. 

1. Tbade-Marks axd Tbade-Names <S==>45 — Reoistratioît of Trade-Mabk — 

BiGHTS AcgUIKED. 

The rights wlilch a person obtains by registration of a trade-marlv under 
the fédéral statutes are eoterminous witli tlie territory of tlie United 
States. 

[Ed. Note. — For otlier case.s, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ .5.3, 59 ; Dec. Dig. ©=345.] 

2. Trade-Maeks and Teade-Names ®=>35 — Conveyances — Assioxabilitt of 

TEAnK-MARKS. 

In 1800 W. registered tlie words "Bi.smarck Brau" as a trade-marli for 
béer, but neither lie nor his employer, nor the E. Co., with whlch his em- 
ployer amalgamated, ever sokl béer under such name. In 1894 the E. Co. 
assigned to H. & Co. an exclu.sive license under thls registration to use 
the trade-mark in the New Eugland States, and H. & Co. and its succes- 
sor sold béer under such trade-mark until 1904, when it discontinued sales. 
In that year complainant comnienced selling béer under the name "Bis- 
marck," and in 1007 registered that word as its trade-mark, and there- 
after continuously sold heer under such trade-mark. When the trade- 
mark was registered, It was the only party selling béer under that name. 
Some time prior to the registration it obtained from the E. Co. an assign- 
ment of the right to use sucli uame, except in the New England States. 
In 1913 défendant comnienced selling under the name "Bismarck" and 
later obtained from H. & Co.'s successor a license to use the trade-mark, 
except in New England. HeM-, that défendant acquired no trade-mark or 
title to the W. registration, and had no défense to a suit for infringing 
complainant's trade-mark, as the assignments from the E. Co. to H, & Co., 
and from H. & Co.'s successor to défendant, were merely attempts to 
transfer a name without any business or good will, and eft'ected nothing. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 30, 40; Dec. Dig. (§=35.] 

3. Tbade-Marks AND Teaue-Names <2=>21 — RiGiiT TO Begistbatiok — Peesons 

EXÏITLED. 

While complainant acquired nothing by its license from the E. Co., it 
was entitled to registration of its trade-mark at the time it was registered, 
and had a valid title to its registered trade-mark, as no one else was sell- 
ing béer under such trade-mark, and it had been an exclusive dealer for 
over two years. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 24 ; Dec. Dig. <g=521.] 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

Stiit by the Standard Brewery Company of Baltimore City against 
the Interboro Brewing Company, Incorporated. From a decree dis- 
missing a bill in equity to restrain the infringement of a registered 
trade-mark, plaintiff appeals. Reversed. 

©=For oth,er cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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A. Cox and Robert W. Byerly, both of New York City, and E. Wal- 
ton Brewington, of Baltimore, Md., for appellant. 

W. H. Small, of New York City (Henry À. Rubino and Herman C. 
Rubino, both of New York City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. [1] Apparently the District Judge 
reached tiie conclusion that complainant was entitled to continue sell- 
ing under its trade-mark within its own territory, Baltimore and vi- 
cinity and the West Indies while défendant was free to sell under the 
same trade-mark in its territory, New York and vicinity. Much the 
same resuit was accomplished, by applying the doctrine of lâches, in 
the case of CarroU v. Mcllvaine. Our opinion therein will be found 
in 183 Fed. 22, 105 C. C. A. 314. But in this case we are dealing with 
no question of lâches in moving against the défendant as we were in 
the Carroll Case. Trade-mark registered under the statutes of the 
U'nited States is declared upon. The rights which a person obtains 
by registration of a trade-mark under those statutes are coterminous 
with the territory of the United States. 

Upon an application filed January 5, 1906, aiid which stated that the 
trade-mark had been used continuously in its business since July 1, 
1903, complainant on March 15, 1907, obtained a registered trade-mark 
for the name "Bismarck" applied to packages of béer. The évidence 
shows that certainly since July, 1904, plaintiff has been selling its béer 
continuously under that name. The évidence also indicates that, ex- 
cept for defendant's sales to be referred to later, no béer was sold 
anywhere in the United States subséquent to May, 1904, under the 
name "Bismarck." We bave, then, a registered United States trade- 
mark issued to an individual at a time when such individual was and 
for some time had been the only individual selling under that trade- 
mark; subséquent to the issue the same individual continues selling 
bis goods under that mark for several years, with no one else selling 
goods under the same mark; finally, six years after registration, de- 
fendant begins selling under such mark. Manifestly a prima f acie case 
of infringement of the statutory trade-mark is made out. It is in 
order, then, to consider the défenses. 

In 1912 défendant decided to use the name "Bismarck" as trade- 
mark for béer of its brewing. Quite naturally it apprehended that a 
similar use of the name of the great Chancellor had been made before, 
and undertook to ascertain if this were so. Its investigation seems 
to hâve been quite carelessly conducted, because it wholly failed to 
discover the registration of complainant's trade-mark in the Patent 
Office in 1907. It did, however, discover, the registration in that office 
of the words "Bismarck Brau" by one Charles Weiler, of Moorestown, 
N. J., on December 8, 1890. Défendant tried to get into communica- 
tion with Weiler, but found he was deceased, whereupon it began to 
market its béer as "Bismarck" in 1913. Subsequently learning of 
complainant's use of the trade-mark, it made a further search as to 
the Weiler trade-mark with the f ollowing results : Weiler was an em- 
ployé of the Henry Muller Brewing Company. Apparently neither 
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he nor that company ever sold any béer under the trade-mark. The 
registration of Weiler, by mesne assignments, came into the posses- 
sion of the Bergner & Engel Brewing Company, with which the AIul- 
ler Company had amalgamated, but the Bergner & Engel Company has 
never "used the brand of béer known as Bismarck." In November, 
1894, the latter company assigned to Habitch & Co. an exclusive license 
under this Weiler registration to use the trade-mark in the New Eng- 
land States. Habitch & Co. sold béer under this mark until 1900, when 
they amalgamated with other companies to form the Massachusetts 
Breweries Company. The latter company continued to sell béer under 
the trade-mark until May 26, 1904; since then it has discontinued 
sales. On May 8, 1913, défendant obtained from the Massachusetts 
Brewing Company a letter purporting to license défendant to use the 
trade-mark on condition that it would guarantee that its products 
would net be sold in New England. 

[2] We are of the opinion that this séries of transactions did not 
clothe défendant with title to the Weiler registration, or give it any 
established trade-mark. Since neither Weiler, nor the Muller Com- 
pany, nor the Engel Company ever sold any béer under the trade- 
mark, the "exclusive license" to the Habitch Company, being merely an 
attempted transfer of name, without business or good will, conveyed 
no title. At the best its issuance might estop the Engel Company from 
interfering with sales by the Habitch Company. Since the Habitch 
Company ceased doing business in 1900, and the Massachusetts Com- 
pany ceased selling béer under the trade-mark in 1904, the latter's li- 
cense to défendant was merely an attempt to transfer a name with- 
out any business or good will, and effected nothing. The facts above 
cited do not establish a défense to the prima facie case. 

[3] Défendant also attacks complainant's title to its registered trade- 
mark. It appears that, prior to its application for registration, com- 
plainant, wishing to use the name "Bismarck" and hearing of W^eiler's 
registration, applied to the Engel Company and obtained from them 
an assignment thereof, excepting the New England States. Apparently 
it supposed that it thereby acquired some rights, for it at once (in 1904) 
proceeded to sell Bismarck béer. It had really obtained nothing by the 
assignment, since it purported to transfer a name only, without any 
business or good will. Indeed, there was no business or good will for 
the assigner to transfer, since neither Weiler, nor the Muller Com- 
pany, nor the Engel Company had ever sold any "Bismarck béer." 
Thereupon complainant filed application January 5, 1906, for registra- 
tion of the trade-mark "Bismarck" in its own name, on the strength 
of its continuous use since July 1, 1903, with the usual déclaration 
that to the best of its knowledge no one else had any right to it. In- 
terférence was declared between its application and the Weiler reg- 
istration, and eventually the registered trade-mark hère sued on was 
granted May 19, 1907. Why this action of the Patent Office was not 
proper under the circumstances, and why it did not give to complain- 
ant the usual rights secured to a person who obtains such registration, 
we fail to see. 
229 F.— 35 
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It is urged that the office was not fully informed as to the assign- 
ment from Engel Company to complainant with its exception of New 
England territory. But if everything hère proved had been laid before 
the office, it would hâve been its duty under the statute to grant the 
registration. By the assignment from the Engel Company complain- 
ant had obtained nothing, but it showed that certainly since July, 1904, 
it had continuously sold "Bismarck béer" as part of its regular busi- 
ness. The so-called license to the Habitch Company from the Engel 
Company, which never had a Bismarck béer business, conveyed noth- 
ing. The sales of Bismarck béer in New England by Habitch Com- 
pany ceased in 1900, and by Massachusetts Breweries ceased in May, 
1904. So far as the record shows, no one else in the United States 
was selling béer under such trade-mark, and as exclusive dealer for 
over two years complainant was entitled to his registration. 

The decree is reversed. 



BISTLINE V. UNITED STATES. 
(Circuit Court of Appeals, Ninth Circuit. February 14, 1916.) 

L Limitation of Actions <©=537(1) — Actions foe Damages — Limitations. 

Act March 3, 1891, c. 559, § 8, 26 Stat. 1093 (Comp. St. 1913, § 4992), pro- 
vlding tliat suits by the United States to vacate and annul any patent 
theretofore Issued shall only be brougbt within five years from the pas- 
sage of that act, and that suits to vacate and annul patents thereafter is- 
sued shall only be brought wlthln six years after the issuance of the 
patent, had no application to an action at law for damages for the fraud- 
ulent acquisition of land by a patentée and for the subséquent fraudulent 
sale thereof by hlm to third parties, where it was not sought to vacate or 
annul the patent or recover the lands from the then owners. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dlg. §S 
182, 185 ; Dec. Dig. <g=37(l).] 

2. Equht <S=»85 — Limitation of Actions i3=»11 — Actions bt the United 
States. 

The United States are not bound by any statute of limitations nor bar- 
red by any lâches of their officers however gross. In a suit brought by 
them as a sovereign govomment to enforce a public right or assert a public 
Interest. 

[Ed. Note. — For other cases, see Bquity, Cent. Dig. § 221; Dec. Dig. 
®=385; Limitation of Actions, Cent. Dlg. §S 35-39; Dec. Dig. ®=»ll.] 

b. Election of Remédies <ê=>11 — Necessity of Existence of Both REMEDisa 
The filing of a suit by the government to cancel a patent to land for 
fraud was not an élection of remédies, preventlng the government from 
bringing an action at law for damages, where, though the suit was 
brought on the theory that défendant was the owner of the patented 
lands, he had in fact conveyed them to third parties prior to the filing of 
the coniplalnt, as there can be no élection of remédies, unless two separata 
and distinct remédies are in existence at the time of the commencement 
of the suit or action, and the government was not estopped from pursuing 
a remedy that it was entitled to pursue merely because it had endeavored 
to avail Itself of a remedy whlch had been thought to exist. 

[Ed. Note. — For other cases, eee Election of Remédies, Cent. Dig. J 14 ; 
Bec. Dlg. <g=>ll.] 

(Ë^sPar other cases see same topic £ KEY-NtIMBER in ail Key-Numbered Dlgests & Indexer 



BI8TLINE V. UNITED STATE8 547 

4, JUDGMENT lS=»Ô70 — CONCLUSIVENESS JtTDQMENTS OPEBATIVB AS BaB — JuDG- 

MENT OP DiSMISSAL. 

Where a suit in equity to cancel a patent to land was dismissed on mo- 
tion of tlie United States attomey wittiout any liearing or décision on the 
merits, the judgment of dismlssal was not res judicata as to tlie issues lu- 
volved In an action at law for damages for fraud in procuring the patent. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1028-1034, 
1036-1040, 1042-1045, 1165 ; Dec. Dig. ®=»570.] 

In Error to the District Court of the United States for the East- 
ej-n Division of the District of Idaho ; Frank S. Dietrich, Judge. 

Action at law by the United States against Joseph B. Bistline 
for damages for alleged false and fraudulent acquisition and sale 
by the défendant of certain public lands of the United States. Judg- 
ment for the United States, and défendant brings error. Affirmed. 

Terrell & Terrell, of Pocatello, Idaho, for plaintifï in error. 
J. L- McClear, U. S. Atty., and J. R. Smead, Asst. U. S. Atty., both 
of Boise, Idaho. 

Before GIEBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge. On April 10, 1911, the Attorney Gen- 
eral of the United States filed a bill in equity in the United States 
Circuit Court for the District of Idaho for the cancellation of a pat- 
ent issued by the United States to the défendant herein on June 30, 
1906, covering certain public lands of the United States situate in the 
State of Idaho. To the bill the défendant made answer on May 2, 
1911. On September 17, 1913, the government filed a replication, 
and on the same date, upon motion of the United States attorney, a 
decree was entered dismissing the suit. 

On the day of the dismissal of the suit in equity the United States 
attorney commenced the présent action at law against the défendant 
for the recovery of the sum of $8,000 as damages for the alleged false 
and fraudulent acquisition and sale by the défendant of the lands 
granted to him under the patent of June 30, 1906, being the same pat- 
ent which was sought to be canceled by the bill in equity. The de- 
fendant demurred to the complaint on the ground that the facts there- 
in set forth were not sufficient to constitute a cause of action, and, th« 
demurrer being overruled, he answered the complaint denying the 
allégations of fraud therein set forth, and setting up two affirmative 
défenses by way of pleas in bar : (1) That the facts alleged in the com- 
plaint had been formerly adjudicated and finaily determined on the 
merits. (2) That the government had, by commencing and maintain- 
ing the suit in equity, made élection between two inconsistent rem- 
édies, and was bound by such élection. 

Upon the issues thus raised the case proceeded to trial before a jury, 
and a verdict was rendered against the défendant and in favor of tlie 
United States for the sum of $600, upon which verdict judgment was 
entered. The assignments of error in this court relate to the action 
of the trial court in overruling the defendant's demurrer, in failing to 
give to the jury a peremptory instruction in favor of the défendant, 

Ê=:5For other cases see same topic & KEY-NUMBBR In ali Key-Numbered Digests & Indexes 
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and in giving and refusing to give to the jury certain instructions. 
But they ail in différent form présent the questions raised by the de- 
murrer and the answer, to wit : The sufficiency of the complaint, the 
élection of remédies by the government, and prior adjudication of the 
issues. 

[1, 2] 1. It was alleged in the complaint that the patent in suit was 
issued to the défendant by the United States on June 30, 1906. The 
présent action was commenced by the filing of the complaint on Sep- 
tember 17, 1913 — more than seven years thereafter. In support of 
its contention that the demurrer should hâve been sustained, the de- 
fendant invokes section 8 of the act of Congress of March 3, 1891 (26 
Stat. 1093). That section provides as foUows : 

"Sults by the TJnlted States to vacate and annul any patent heretofore Is- 
sued shall only lie brouKht within flve years from the passage of this act, and 
siiits to vacate and annul patents hereafter issued shall only be brought within 
six years after the date of the issuance of such patents." 

It is sufficient to say that the section bas no application to the prés- 
ent case. This is an action at law to recover spécifie damages for the 
fraudulent acquisition of land by the défendant from the government 
and for the subséquent fraudulent sale thereof by him to third par- 
ties. It is not a suit to vacate or annul a patent. No attempt is being 
made by the government to recover the lands. They are left in the 
hands of the présent owners. The act may not by construction be 
extended beyond the boundary fixed by its plain terms. 

"The principle that the United States are not bound by any statute of limi- 
tations, nor barred by any lâches of their olHcers, however gross, in a suit 
brouglit by theni as a sovereign sovernnient to euforce a public rifrlit, or to 
assert a public interest. is estubllshed past ail controversy or doubt." Tlnited 
States V. Beebe, 127 U. S. 338, ;!44, S Sup. Ct. 1083, lOSG, 32 L. Ed. 121; 
mited States v. Inslay, 130 U. S. 2G3, 2GG, 9 Sup. Ct. 485, 32 L. Ed. 968. 

[3] 2. On the question of élection of remédies, it is conceded by 
counsel for the défendant that, in case title to public lands has been 
divested through fraud, the government may either bring a suit in 
■equity to cancel the patent, or, at its option, maintain an action at 
law to recover from the viTongdoer the value of the land. But it is 
contended that the option, being once exercised, cannot be revoked, and 
that in the présent case the government, by filing the bill in equity for 
cancellation of the patent, forfeited its right to proceed at law for 
the recovery of damages. 

It is a fundamental rule of the doctrine of élection of remédies that 
there can be no élection, unless two separate and distinct remédies 
are in existence at the time of the commencement of the suit or action. 
The bill in equity in this instance was framed upon the theory (and 
it was so alleged therein) that the défendant at the time of its filing 
was the owner of the patented lands, and the défendant alone was 
made défendant therein. But it was expressly alleged in the answer 
in the suit in equity that prior to the filing of the complaint the lands 
had been conveyed by the défendant to third parties. That remedy 
was theref ore not open to the government at that time, and the suit was 
accordingly dismissed on its motion. The only remedy in existence 
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at that time was an action at law for damages, which was immediately 
instituted. The government was not estopped from pursuing a rem- 
edy that it was entitled to pursue, merely because it had endeavored 
to avail itself of a remedv which had been thought to exist. See 
Brown v. Fletcher, 182 Fed. 963, 105 C. C. A. 425. 

[4] 3. The contention that the action in equity was res judicata 
as to the issues involved in the présent suit is equally nntenable. There 
was no hearing or décision on the merits. The suit was voluntarily 
dismissed upon the motion of the government. A judgment of dis- 
missal based upon the voluntary act of a partv is not res judicata. 23 
Cyc. 1230. In Hughes v. United States, 71 Û. S. (4 Wall.) 232, 18 L. 
Ed. 303, the rule was stated as f ollows : 

"In order tliat a judsment may coiistitute a bar to another suit It inust be 
rendered in a proceediiif; between tlie infime parties or their privies, and the 
]ioiut of controversy nuist be tlie saine in botb cases, and must be determined 
on its merits. If t!ie tirst suit was dismissed for defect of pleadinjîs, or par- 
ties, or a niiseoueeption of the fonn of a proceediug, or the want of .lurisdic- 
tion, or was disjiosed of on any ground whicli did not go to tlie merits of tlie 
action, the judgnient rendered will prove no bar to another suit." 

The judgment of the court below is affirmed. 



SCHROTH V. MONARCri FICXCE CO. 

(Circuit Court of Appeals, Slxth Circuit. February 11, 191G.) 

No. 2098. 

1. Salî:s <^:^4:f> — Rescissios for Fr.\ud — I'urchase Witiiout Expectation of 

l'AYMEXT. 

Ou May 2!)tli, wlien a niillinj; comjîany oi'dered goorts from the daim- 
ant to be paid for .Santiary Ist follo\>iiig, the uiilling company was doiug 
a large busniess. Jt for a long time had been Insolvent, but it had excel- 
lent crédit at a bank which was its princiiiul créditer, and until August 
18tli continued to do business, inaking regular payinents of iudebtedness. 
In August th.:^ liaidv failed, forcing the iniiliiig company to close its mill. 
There was uotliing to show that the milling company liad any reasoii to 
auticipate the faiiiire of the bank. Ileld, that the facts did not show that 
tlie goods were purchased witbout any re;is<ii!able expectation of being 
able to pay for theiu, so as to entitle tbe claimant to reclaim the goods, 
tbougb the relation of the milling company to the bank was abnormal 
on tbe part of the liauk, and tliougb, the milling company's manager hav- 
ing disappeared, there was no direct testimony on behalf of that Com- 
pany that it had a reasonable expectation of being able to pay. 

[Kd. Xotc. — For otber cases, see Sales, Cent. Dig. § 94; Dec. Dig. <S=3 
45.] 

2. Bakkrlttcy ^=^",03 — Receamation Proceediscs — Burden of Proof. 

One seeking to reclaim goods fr<nn a trustée; in bankruptcy, on the 
ground that they were purchased on crédit by the banlcrupt while insol- 
vent, witbout reasonable expectation of being able to pay for thein, lias 
the burden of showlng the f raud alleged. 

[Kd. Note. — For other cases, see lîankruptcy. Cent. Dig. §§ 458—162 ; 
Dec. Dig. ©=3:îO:!.] 

^=3For other cases see same topic & KEY-NUMBBR in ail Key-Numuered Digests & Inde.xes 



550 229 FEDERAL EEPORTER 

3. Bankruptcy <S=>140 — Sales — Rescission for Fbatjd — ^Pubohase on Créd- 

it BY INSOLVENT. 

Uiider the rule pertalniug in Ohlo, or that prevaillng in Miclilgan, a 
seller of goods on crédit cannot, in the absence of fraud, reclaim them 
from the buyer's trustée in bankruptcy, though the buyer was insolvent 
at the tlme of the purchase and the seller was ignorant thereof . 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225; Dec. Dlg. <g=140.] 

4. Bankruptcy ®=j140 — Réclamation of Goods Sold on Crédit. 

The elaimant sold goods to a milling company on crédit at a time when 
It was insolvent, but was continuing to do business because of a large 
crédit extended to it by a bank. Held that, in the absence of any purpose 
on the bank's part to defraud or préjudice those dealing with the milling 
company, the fact that the bank was the milling company's principal créd- 
iter created no equity in claimant's favor, entitling it to reclaim the 
goods so sold from the milling company's trustée in bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225; Dec. Dig. <S=3l40.] 

Appeal from the District Court of the United States for the West- 
ern Division of the Northern District of Ohio; John M. KilHts, 
Judge. 

Proceeding by the Monarch Fence Company against George E. 
Schroth, trustée in bankruptcy of the Sycamore Grain & MilUng Com- 
pany. From an order reversing a décision of the référée and allow- 
ing the réclamation of certain property, the trustée appeals. Reversed 
and remanded, with directions. 

George E. Schroth, of Tiffin, Ohio, and David C. Parker and Car- 
ter, Carter & Carter, ail of Upper Sandusky, Ohio, for appellant. 
R. V. Sears, of Bucyrus, Ohio, for appellee. 

Before WARRINGTON, KNAPPEN. and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Appeal from an order allowing récla- 
mation of certain property sold by appellee to the bankrupt, on the 
ground that the purchase was fraudulent, in that the purchaser was 
insolvent and had no reasonable expectation of being able to make pay- 
ment when due. The référée was of opinion that the claim of fraud- 
ulent purchase was not made out, and denied the right to reclaim. 
The District Judge took the opposite view, and so reversed the réf- 
érée. 

[1] The case turns upon a détermination of the question of fraud- 
ulent intent in the purchase, which question is purely one of fact. 
The goods were ordered May 29, 1913, were delivered July 2, 1913, 
and were to be paid for January 1, 1914. At the time of purchase and 
delivery the milling company was doing a large and active business. 
It was insolvent in fact, and had been in that condition for a long time 
prior thereto. It had, however, excellent crédit at the bank, which was 
its principal créditer. By the bank's failure, which occurred about the 
middle of August, 1913, the milling company's affairs came to an ab- 
rupt crisis, resulting in the immédiate closing of the mill on August 
18th, the appointment of a receiver at about that time, and involun- 

(grï>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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tary bankruptcy proceedings on September 6th. That the milling 
Company did not anticipate failure in at least the near future is evi- 
denced by the fact that between May 29th and August 18th it con- 
tinued to do business in the regular course ; its receipts and disburse- 
ments during that period being each about $60,000. It made regular 
payments of indebtedness, including $500 paid appellee June 29th upon 
a previous bill. Had the bank not failed, the milling company's crédit 
would hâve continued apparently indefinitely, and it ceased business 
only because of the bank's failure, which the évidence does not in- 
dicate the milling company had any reason to anticipate. Thèse facts, 
on their face, are inconsistent, in our opinion, with a lack of reason- 
able expectation on the part of the milling company of being able to 
pay the bill in question when due. Such conduct was not the natural 
course of a debtor realizing that it stood on the brink of failure. As 
was suggested by the référée, if the évidence presented is sufficient 
to show that the property in question was bought without intent to 
pay for it, the évidence would as clearly show that a purchase made a 
year earlier was likewise fraudulent and without intent to pay, al- 
though it appears that such purchases were ail paid for. 

In reaching his conclusion the District Judge was impressed by the 
view that the milling company could not reasonably hâve expected that 
the existing abnormal relation between it and the bank would continue 
until the bill in question matured, and so must hâve anticipated its 
own early collapse, and by the fact that no one on the milling com- 
pany's behalf testified directly to a reasonable expectation of being able 
to pay. The disappearance of the milling company's manager at the 
time of its failure made such direct testimony apparently impossible. 
While the considérations which controlled the mind of the judge hâve 
weight, and while the bank's action in carrying the milling company's 
indebtedness, not only in an excessive amount, but, as it did, largely 
by way of overdrafts, shows an abnormal condition, yet thèse facts 
do not, in our opinion, outweigh the évidence leading to the conclusion 
reached by the référée. The circumstances are in many respects sim- 
ilar to those which we considered in Kimmerle v. Farr, 189 Fed. 295, 
111 C. C. A. 27 (involving alleged preferential payment), and the rules 
there applied are pertinent hère. 

[2, 3] It scarcely need be said that the appellee bas the burden of 
showing the fraud alleged, and that in its absence the goods in ques- 
tion cannot be reclaimed f rom the trustée in bankruptcy, notwithstand- 
ing the buyer's insolvency and the seller's ignorance of it, whether the 
transaction is judged by the rule pertaining in Ohio or by that pre- 
vailing in Michigan. Talcott v. Henderson, 31 Ohio St. 162, 27 Am. 
Rep. SOI; Skinner v. Michigan Hoop Co., 119 Mich. 467, 472, 78 N. 
W. 547, 75 Am. St. Rep. 413. A careful considération of the record 
fails to convince us that the milling company was without reasonable 
expectation of paying for the bill in question. 

[4] The fact that the bank is the principal creditor of the milling 
company does not impress us as creating an equity in appellee's fa- 
vor. While the large crédit extended to the milling company was 
unbusinesslike, the record does not even tend to show a purpose on 
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the bank's part to defraud or préjudice those who should sel! to tlie 
milling company. 

In our opinion the order of the District Court should be reversed, 
with costs, and the cause remanded, with directions to dismiss the 
pétition for réclamation. 



iGTNA LIFE INS. CO. t. PORTLAND GAS & COKE CO. 

(Circuit Court of Appeals, Nlnth Circuit February 7, 1916.) 

No. 2646. 

Insukance <S=»435-— IjIabilitY Insurance — Risks Assumed — "Accidentai,." 
Défendant insured plalntifC against loss and expense arising from dam- 
ages on account of bodily injuries or deatli accldentally sufEered by plaln- 
tlff's employés by reason of a business deseribed in its policy. In tbe 
course of their work certain employés contracted typhoid fever from 
drinking water furnisbed them by tbe employer, wbo was compelled to 
pay damages to tbe Injured employés. Ileld, tbat the workmen were 
bodily injured within the meaning of the policy and such injury was 
accldentally inlilcted, as the accident consisted in this unexpected happen- 
ing; "accidentai" meaning tbe happening of sometbing unexpectedly or 
unintentionally. 

[Ed. Note, — For other cases, see Insurance, Cent. Dlg. | 1144; Dec 
Dig. ©=3435. 

For other définitions, see Words and Phrases, First and Second Séries, 
Accidentai.] 

In Error to the District Court of the United States for the District 
of Oregon ; Robert S. Bean, Judge. 

Action by the Portland Gas & Coke Company against the ^tna Life 
Insurance Company. Judgment for plaintifï, and défendant brings 
error. Affirmed. 

Senn, Eckwall & Recken, of Portland, Or., for plaintiff in error. 
John A. Laing and H. W. Strong, both of Portland, Or., for de- 
fendant in error. 

Before GILBERT and ROSS, Circuit ludges. and RUDKIN, Dis- 
trict Judge. 

ROSS, Circuit Judge. The défendant in error Gas & Coke Com- 
pany, being engaged in the construction of a gas plant on its property 
adjoining the government moorings in Multnomah county, Or., and 
having employed in the work a large number of men, secured from 
the plaintiff in error Insurance Company a policy entitled by the latter 
"Contractor's Employers' Liability Policy," by which, in considération 
of certain premiums which thé case shows the défendant in error paid, 
it agreed to inderanify the assured (within certain amounts within 
which the présent case falls) against loss and expense arising or re- 
sulting from claims upon the assured for damages on account of bodily 
injuries or death accidentally suffered, or alleged to hâve been suffered, 
by an employé or employés of the assured by reason of the business as 
deseribed and conducted at the locations named in the policy, with 

®=3For othsr cases see same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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certain exceptions not applicable hère. In the course of the work 
certain of the employés of the Gas & Coke Company contractée! typhoid 
fever from the water furnished them by the latter, on account of which 
that Company was compelled to pay damages to such injured employés, 
to recover the aggregate amount of which from the Insurance Com- 
pany the présent action was brought. And the sole point hère pre- 
sented is whether the harm so done to the workmen constituted a bodily 
injury accidentally received or suffered by them, within the meaning 
of the policy in question. 

Of course it is not and cannot be doubted that the workmen were 
bodily injured by the drinking of the water in the course of the work, 
for it contained typhoid germs, which gave them typhoid fever ; but 
it is insisted on the part of the plaintiff in error that in drinking the 
water they were but satisfying a natural want, and that in doing so 
there was no accident about it. It is readily conceded, of course, that 
there could be no accident in merely drinking water; but it is just 
as certain that the men would not hâve drunk it, had they known 
that the water contained typhoid germs. The accident consists in 
that unexpected happening. Among the définitions of the word "ac- 
cidentai," in most, if not in ail, of the dictionaries, is the happening of 
"something unexpectedly, unintentionally." Suppose, instead of con- 
taining typhoid germs, as in the présent case, the water that the em- 
ployés of the assured consumed had contained some of the most viru- 
lent poisons, would any one contend that the injuries resulting there- 
f rom could not be properly held to hâve been accidentally inflicted ? 
We think not, and yet, in our opinion, there is no substantial distinction 
between the case supposed and the case at bar. 

The policv involved in the case of H. P. Hood & Sons v. Maryland 
Casualty Company, 206 Mass. 223, 92 N. E. 329, 30 L. R. A. (N. S.) 
1192, 138 Am. St. Rep. 379, was similar to that involved in the prés- 
ent case. There one Barry, who was employed by the plaintiff in that 
action as a hostler in its stables, had the care of horses which were 
afterwards found to hâve been suffering from glanders, and Barry 
was directed to assist in cleaning up the stalls ; no notice being given 
him that the horses had suffered from glanders. Subsequently he 
was attacked by that disease, and recovered judgment against the as- 
sured in that case for damages, which the assured paid, and sued the 
insurance company to recover the amount so paid, with costs and 
expenses of suit. In the course of its opinion the court said, among 
other things: 

"The policy is entltled 'Manufacturer'» Employers' Ijiability Policy.' The 
contract which it contains is one of indemnity, in which the défendant en- 
gages to niake good to the plaintiff any loss or damage which it may sustaiu 
by reason of its llability to its employas for bodily Injuries accidentally 
suffered by them whlle engaged in doing the work which they were employed 
to do. It is a klnd of insurance that has grown ont of modem industrial and 
business conditions, and it is intended to afCord full protection to employers 
in ail cases wliere their employés hâve accidentally received bodily injuries 
for which they are liable. It also accomplishes the économie resuit, with 
which, however, we hâve nothing to do, of distributing more or less widely 
some of the loss or damage which falls on those engaged in industrial occu- 
pations. It is to be noted that the policy does not contain the words 'violent 
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and external,' In addition to the word 'accidentai,' as Is the case in many, If 
not most, accident policies. The insurance is liabllity Insurance, so called, 
and not insurance agalnst accidents. The liabllity Insured agalust Is that 'Im- 
posed by law upon the assured for damages on account of bodlly injuries or 
death accidentally suiïered * * * by any employé.' Although the pollcy 
contalns many conditions, there is no limitation or exception in regard to the 
kind or nature or cause of the accidents out of whlch the liabllity insured 
agalnst may arlse. The fact that the accident may hâve been occasioned 
through négligence on the part of the insured is therefore immaterlal." 

After alluding to the fact that Barry suffered bodily in jury in con- 
séquence of becoming infected with glanders, as much so as if he had 
had a leg or an arm broken by a kick f rom a vicions horse, the court 
f urther said : 

"Was the Injury brought about accidentally, wlthin the fair scope and 
nieaning of the pollcy, or was It the resuit of disease eontracted whlle In the 
employ of the plaintlff, but for whlch the défendant is not liable? It Is clear, 
we think, that the infection whlch caused the disease f rom whlch Barry suffer- 
ed was due to accident. It was in the nature of an accident that he was set 
to work upon or cleaning up after horses that had glanders, and it was in 
the nature of an accident that he became lufected wlth the disease. The 
language used by Mathew, L. J., In Higglns v. Campbell & Harrison and 
Turv-ey v. Brintous, [1904] 1 K. B. 328, 337, where the judgment of the Court 
of Appeal was sustalned by the House of Lords (Brintons v. Turvey, [190.5] 
A. C. 230), though there was a vigorous dissent by Lord Robertson, is appro- 
prlate hère: 'It was an accident that the worknian, lu deallng with the woo), 
was brought In contact wlth that whlch might Infect hlm wlth this disease 
of anthrax, and it was a further accident that the disease attaeked hlm.' If 
the disease was the resuit of an accident, then we do not see why it does not 
follow that the bodily injury whlch Barry suffered as the resuit of the disease 
was not accidentally suffered, nor why the case does not corne withln the 
terins of the pollcy. The language Is 'bodily injuries accidentally suffered.' 
It hardly could be broader. The intention Is, as bas been sald, to afflord fuU 
protection and indemnity to the assured. Any accident that causes bodily In- 
jury in any way Is included. Bodily Injury is more commonly assoclated, per- 
haps, wlth physlcal force of some sort, but In the absence of anythlng in the 
policy limitlng it to that we do not see how or why it can or should be so re- 
stricted. A liabllity growlng out of an accident whlch results In infecting the 
workman with a loathsome and dangerous disease, and thereby causes hlm 
great and perhaps lasting physlcal injury, would seem to be as much withln 
the spirit and Intent of ihe coutract as if the injury had beeu caused by a 
blow or some other equally obvlous manifestation of force." 

Numerous other cases will be found cited by the Suprême Judicial 
Court of Massachusetts in the case referred to, in support of its ruhng, 
which we think, as did that court, rest upon sound principles. 

The judgment is affirmed. 



DALLAM V. REBER. 

In re HEILBRON BROS., Inc. 

(Circuit Court of Appeals, Thlrd Circuit. February 12, 1916.) 

No. 2066. 

Bankruptcy ®=>3-tO — Claim fob Rent — Sukkendeb or Premisbs. 

After merchants had gone Into bankruptcy, their stock had been sold, 
and the premlses vacated, with no prospect of a continuance of the busi- 
ness, and there was no proi)erty on leased premlses to secure payment 
of rent for any further occupation, a clerk in the office of attorneys for 
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the recelver In bankruptcy took the keys for tlie leased premlses to the 
lessor's office and stated that she had been sent by the receiver's attomeys 
and would leave the keys. On being told by the lessor to take them to bis 
attorney, she replied that her orders were to leave them at his office, 
whereupon she left them upon a table and left. The keys were immedl- 
ately taken Into the possession of the lessor, who afterwards entered the 
premlses, eleaned them ont, and dlsplayed thereon a "For Rent" sign, 
which remalned thereon untll the expiration of the term. Held, that, un- 
der the rule recognized In Pennsylvanla, It was a question of fact whether 
the siirrender of the premlses was accepted by the lessor, and findlngs of 
the référée In bankruptcy and the bankruptcy court that there was such 
an acceptance were not erroneous. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 527 ; Dec. Dlg. 
<S=»340.] 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Proceedings in bankruptcy on a claim by D. E. Dallam, trustée, 
against J. Howard Reber, trustée of the bankrupt estate of Heilbron 
Bros., Incorporated. From a decree disallowing the claim in part, the 
claimant appeals. Affirmed. 

E. M. Finletter and Walter B. Saul, both of Philadelphia, Pa., for 
appellant. 

Alfred Aarons, of Philadelphia, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges, 

BUFFINGTON, Circuit Judge. In the administration of the bank- 
rupt estate of Heilbron Bros., Incorporated, a claim for rent was pre- 
sented by the landlord, D. E. Dallam, trustée, and, saving $351.33, 
which was not disputed and was allowed, the balance was denied by 
the référée. On pétition to review, the action of the référée was ap- 
proved by the court. Thereupon this appeal was taken. 

The case turns on whether, after bankruptcy, the landlord accepted 
a surrender of the leased premises. The facts on which that question 
dépends were stipulated as follows: 

"In June, 1914, Heilbron Bros., Incorporated, a corporation, was the tenant 
of promises 932 Arch street, Philadelphia, under the terms and provisions of 
a lease executed between It as lessee and D. B. Dallam, trustée, as lessor, on 
January 18, 1909. On June 8, 1914, the goods and ehattels of sald Heilbron 
Bros., Incorporated, being upon sald premises and llable to dlstress for rent, 
were levied upon by George H. Rahn, deputy sherlff: of Philadelphia county, 
under a wrlt of flerl faelas Issulng out of the municipal court of Philadelphia 
as o'f April term, 1914, No. 368, at the suit of Simon Goldman v. Heilbron 
Bros., Incorporated. Sald writ of flerl facias was subsequently stayed by or- 
der of the plaintlfC and so returned by the deputy ; no évidence of the levy 
appearing upon the record. On June 9, 1914, a pétition in bankruptcy was filed 
and a receiver appointed. On July 1, 1914, a clerk in the office of Wessel & 
Aarons, attorneys for the receiver, entered the office of D. E. Dallam, the les- 
sor, and approached D. E. Dallam, Jr., telliug them that she would leave the 
keys for premlses 932 Arch street, wlth which she had been sent by the attor- 
neys for the receiver. D. E. Dallam told her to take the keys to his attor- 
ney. She replied that her orders were to leave the keys at Mr. Dallam's office, 
whereupon she left them upon a table and left the premises. Immedlately 
thereafter the keys were taken Into the possession of Mr. Dallam, who after- 
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wardS entered tlie premises, clenned them out, and dlsplayed on them a 'For 
Rent' sign, which remained thereon until after tlie expiration of tlie tenant' s 
term." 

On thèse facts the référée held the landlord had accepted a sur- 
render of the lease, and his finding was approved by the court. We 
thus hâve in effect two tribunals reaching the same conclusion. We 
hâve not been convinced there was error in such finding. While there 
are certain gênerai principles laid down in the Pennsylvania décisions 
on the surrender of leases, each case must be determined on its own 
particular facts and surroundings. Thus we hâve hère the case of 
merchants in a city store gone into bankruptcy. The stock has been 
sold, the premises vacated, and there is no prospect of the continuance 
of the business. The tenant has no further use for the premises, and 
there is no property on them to secure payment of rent for any further 
occupation. We hâve the further fact, also, that when the keys were 
tendered to the landlord, instead of refusing to receive them, he 
directed them to be taken to his attorney. On this request being re- 
fused, he himself retained them without further objection. Thèse 
and other circumstances bearing on the relation of the parties are 
facts to be considered in determining the real significance of the acts 
of the parties. 

The case therefore résolves itself into the question whether a court 
should refuse to submit the issue of surrender and acceptance to a 
jury. An examination of the Pennsylvania authorities inclines us to 
the view the case was one for a jury. In Auer v. Penn, 99 Pa. 375, 44 
Am. Rep. 114, the landlord coupled his taking the key with a refusai 
to accept a surrender of the lease and notified the tenant he would hold 
him for the rent. Accordingly the court held : 

"Wlien, therefore, the lessor retains the keys, and at tlie same time notifies 
the lessee that he wiii hold him for the rent, there is no room for the pre- 
sumptlon of a surrender." 

Breuckmann v. Tvvibill, 89 Pa. 58, was an affidavit of défense case. 
In the afiidavit of défense the défendant averred cei-tain facts which 
would hâve been évidence to go to the jury on the cjuestion of sur- 
render and acceptance, but omittcd to allège there was any acceptance. 
The court, regarding the facts stated as consistent with a landlord 
either accepting or rejecting a surrender, granted judgment for want of 
a sufficient affidavit, saying: 

"The plalntiff in error in lils affidavit of défense very carefully avolded al- 
leging that tliere was a surrender of the lease accepted by the landlord. Cer- 
tain facts are averred, which, standing by themselves, would be évidence froni 
which a jury might infer a surrender, but yet eutirely consistent with a dis- 
tinct refusai." 

In Gardiner v. Bair, 10 Pa. Super. Ct. 80, the only proof to support 
the alleged acceptance of surrender of the term was that the tenant's 
clerk took the keys to the landlord's agent, who refused to receive 
thern. The clerk then took them to the landlord's home, rang the bell, 
and when the latter came to the door handed him an envelope con- 
taining the keys, saying, "The keys of Eighteenth and Wharton," and 
walked away. There was no proof that the landlord knew the clerk, 
or from whom he came. Under thèse facts the trial court charged: 
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"The second question of fact that you will hâve to détermine is: Was tliere 
a surrender of the lease? And In order that tliere should be a surreader, it 
is not euough that the tenant gives up the lïeys, nor is it euough tliat tlie land- 
lord takes the keys. ïhe tenant must give up the terni, aud tlie landlord, 
or his agent on his helialf, must accept the surrender of the term. And that is 
a question of fact, which I leave to you under tlie évidence. Did the landlord 
accept the surrender of the term?" 

From thèse cases it will be seen that the mère fact of the return 
of the keys by the tenant to the landlord, and their rétention by him, 
does not in itself constitute a surrender of the term. Where thèse are 
the only facts, the court will so hold, but where there are other facts 
and circumstances from which an acceptance of surrender might be 
reasonably inferred, then it is the province of a jury to draw the proper 
inference. In this case the référée drew the inference of acceptance 
by the landlord. His finding of fact has commended itself to the court 
below as well as to this court. 

The decree of the court below is there fore afifirmed. 



THE VERA. 

THE MELROSE. 

(Circuit Court of xippeals, First Circuit. January 27, 1616.) 

Nos. 108&-109.5. 

CosTs <g=>184 — WiTNESs Fées — Witnesses Attending in More Than One 
Suit. 

Under Rev. St. § 848 (Comp. St. 191.3, § 1452), providing that, when a 
witness is subpa>naed in more than one cause between the same parties 
at the same court, only one travel fee and one per diem compensation 
shall be allowed for attendance, where, though the District Judge refused 
to consolidate libels in admiralty, they involved substantially the same is- 
sues and were tried as one cause of action on the same testimouy, the wit- 
nesses being svvoni and testifying but once, and only one decree being en- 
tered, ouly a single fee should be allowed, as the libels were within the 
spirit of the statu te, it not within its précise terms. 

[Ed. Xote. — For other cases, see Costs, Cent. Dig. §§ 715-736; Dec. Dig. 
iS:=>lS4; Witnesses, Cent. Dig. § 55.] 

On rehearing on certain questions of costs. Decree amended. 
For former opinion, see 226 Fed. 369, C. C. A. . 

Blodgett, Jones, Burnham & Bingham, of Boston, Mass. (Edward 
E. Blodgett, of Boston, Mass., of counsel), for appellants Pearce and 
others. 

Barry, Wainwright, Thacher & Symmers, of New York City (James 
K. Symmers, of New York City, of counsel), for appellant New Eng- 
land Coal & Coke Co. 

Edward S. Dodge, of Boston, Mass., and Benjamin Thompson, of 
Portland, Me., for appellees. 

Before PUTNAM and BINGHAM, Circuit Judges, and AL- 
DRICH, District Judge. 

<S=3For other cases see same topic & KBY-NUMBEll in ail Key-Numbered Digests & Indexes 
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PER CURIAM. Counsel having been permitted to submit briefs 
on certain questions of costs, on considération thereof we hâve dis- 
posed of the same as follows: 

Complaint is made of taxation of costs in Nos. 1091 and 1092, be- 
cause the Hbelants were permitted to tax witness fées and mileage on 
each libel. It appears that, while there had been an apphcation for a 
consolidation of the libels, they were in fact never consoUdated, the 
motion for consolidation having been denied by the District Judge. 
It is claimed that the cases should hâve been consoHdated, and that 
the owners of the Melrose and the Baxter should not be affected by 
the refusai of the District Judge to grant this motion for such con- 
solidation. 

The application for an allowance of only a single bill of costs rests 
on section 848 of the Revised Statutes (Comp. St. 1913, § 1452) which 
reads as follows: 

"When a witness is subpœnaed in more tlian one cause between the same 
parties, at the same court, only one travel fee and one per diem compensation 
shall be allowed for attendance." 

This, of course, is an excerpt from the statute, but there is nothing 
in the context which throws any light upon it. The rule is an arti- 
ficial one, and must therefore be applied strictly; and this case does 
not come within the précise terms of the statute. The référence to 
The Gov. Ames, 187 Fed. 40, 109 C. C. A. 94, does not avail us, as that 
case speaks of a différent subject-matter from that involved hère. 
Nevertheless, as thèse hbels were tried, it becomes, so far as thèse 
costs are concerned, within the spirit of section 848 of the Revised 
Statutes. The consolidation was in fact effected. The issues on the 
two libels to which we hâve referred are substantially the same, and 
the two libels were tried as one cause of action. They were heard 
together at the same time and on the same testimony, the witnesses 
being sworn and testifying but once, and one decree was entered re- 
lating to the two. Only a single fee for the attendance and travel of 
each witness should be allowed, to be apportioned between the two 
libels as the libelant may désire. 

The other proposition brought to our attention is one which has 
been before the District Court in this circuit, and even the Circuit 
Court when the Circuit Court sat on appeal; but it never has been 
before us in a manner which commanded our attention. We hâve at 
times remarked that the practice in this circuit has been to tax travel 
for the distance actually traveled by witnesses, though in excess of 
100 miles from the place of testifying. We hâve, however, never been 
compelled as an appellate tribunal to meet the question directly; and 
we find that finally in the présent case the complaint of tajcation for 
travel of more than 100 miles is not insisted on, so we make no ruling 
about it. 

The petitioners in Nos. 1091 and 1092 may submit amendments to 
the decree or decrees entered in thèse cases, to bring the taxation of 
costs therein in harmony with the views expressed in this opinion. 
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AMERICAN CAR & FOUNDRY CO. v. SCHACHLBWICH. 

(Circuit Court of Appeals, Eighth Circuit January 18, 1916.) 

No. 4452, 

Mastee and Servant ®=5278 — Actions fob Injuries — Evidence — Res Ipsa 
loquitue. 

In an employé's action for injuries, tlie évidence showed that, wliile he 
was worklng under a car wliich was being repaired, a door in the floor of 
tlie car suddenly opened and fell upon him. Tliere -was no évidence tend- 
Ing to show what caused the door to fall, or that the employer was négli- 
gent, except such as arose from the falling of the door without plalntiff's 
fault. Held, that a verdict for défendant should bave been directed, since 
in actions in the fédéral courts the maxim of "res ipsa loquitur" does not 
apply, where the relatlonship of master and servant exists, and to hold 
the master responslble for injuries the servant must show by substantive 
proof that the master was négligent in the manner alleged in the com- 
plaint, and that such négligence was the cause of the injury. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dlg. §§ 954, 
956-958, 960-969, 971, 972, 977 ; Dec. Dig. ®=>*78.] 

In Error to the District Court of the United States for the East- 
ern District of Missouri ; David P. Dyer, Judge. 

Action by Onufïrey Schachlewich against the American Car & 
Foundry Company. Judgment for plaintiff, and défendant brings er- 
ror. Reversed, with directions. 

William R. Gentry, of St. Louis, Mo. (M. F. Watts, Edwin W. Lee, 
and G. A, Orth, ail of St. Louis, Mo., on the brief), for plaintiff in 
error. 

Emerson E. Schnepp, of St. Louis, Mo. (Sigmund S'Renco, of St. 
Louis, Mo., on the brief), for défendant in error. 

Before ADAMS and CARLAND, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge. The défendant in error brought this 
action against the plaintiff in error to recover damages for personal 
injuries sustained by him while in the employ of the plaintiff in error. 
He allèges in his pétition that he was required by the defendant's 
foreman to work underneath a car which was being repaired, and 
that the car was so constructed that a door in the floor opened outward, 
and that whilst he was engaged in his work said door suddenly open- 
ed and fell upon his arm, inflicting injuries upon it. It was further 
alleged that the door was usually held in place by a bar, but that the 
bar was not, on the occasion in question, adjusted so as to project 
over the edge of the door, but the door was held in place only by an 
accumulation of ice, which permitted the door to fall. It was further 
alleged that the plaintiff was unfamiliar with the construction of said 
car and did not know of the condition of said door, but that defend- 
ant's foreman in charge of the work knew of it, or could hâve known 
of it by the exercise of ordinary care, and could hâve prevented the 
falling of the door and injuring of the plaintiff, but that he negligently 

©saFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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failed to put said door in a safe condition, failed to apprise plaintiff 
of tlie dangerous condition, and failed and neglected to provide a safe 
place for plaintiff to do the repair work on the said car, ail of which 
acts of négligence directly caused plaintifif's injuries. 

The answer was a gênerai déniai. The évidence introdnced on 
the part of the plaintiff tended to show that he was in the employ of 
the défendant, and that while he was working under a car, as alleged 
in the pétition, the door suddenl}' fell upon his arm, inflicting the in- 
juries complained of. There was no évidence whatever tending to 
show what caused the door to fall, or that the défendant was guilty 
of any négligence, except such as arises from the fact that the door fell 
without. any fault of the plaintiff. The défendant requested a peremp- 
tory instruction in its favor, which the court refused. The défendant 
introdnced no évidence. The jury returned a verdict in favor of the 
plaintiff. 

The only question involved is whether the court erred in refusing 
a directed verdict in favor of the défendant, as requested. It is the 
estahlished law of the ..courts of the United States that, to hold a 
master responsible for injuries to a servant, the servant must show 
by substantive proof that the master was négligent in. the manner al- 
leged in the complaint, and that such négligence was the cause of the 
injury: The maxim of "res ipsa loquitur" does not apply where the 
relationship oi master and servant exists. Patton v. Texas & Pacific 
Railroad Companv, 179 U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361 ; 
Looney v. illetropolitan Railroad, 200 U. S. 480, 26 Sup. Ct. 303, 50 
L. Ed. 564; American Car & Foundry Company v. Dietz, 121 C. 
C. A. 593, 203 Fed. 469. In the opinion of the writer of this opinion, 
ail that can be said in favor of this rule is that it has the sanction 
of âge, and the rule of stare decisis does not permit the courts to 
disregard it. The law-making. department of the government alone can 
change the rule. 

The court erred in refusing to direct a verdict as requested by the 
plaintiff in error, and the cause is reversed, with directions to grant 
a new trial. 



PENNSYLVANIA RUBBER CO. v. DREADNAUGHT TIRE & RTJBBER CO. 

(Circuit Court of Api)eals, Tliird Circuit. Febiiiary 12, 1916.) 

Ko. 2054. 

1. TKADE-M.4.RKS AND TKADE-NAMES ©=579 — UnLAWFUL COMPETITION. 

Where a bill allesiug uufair com.petltiou made no mention of any trade- 
marlcs of complalnant, or tlie violation thereof, and it appeared that, 
wlieu comiilainant called défendant'» attention to défendant'» alleged vio- 
lation of Its rights, no mention was niade of tlie use of any alleged 
trade-mark, the case vvould be treated as oue of alleged uufair compéti- 
tion, though argued as though it involved a trude-mark. 

[Ed. Note. — For other cases, see Trade-Marks and"Trade->fames, Cent. 
Dig. §§ S9, 90; Dec. Dig. <g=>79.] 

<g=:3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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2. Tkade-Marks AMD Tkade-Xames i®=;39o — Unfaik Compétition — Imitaïion. 

Where it did uot aiipear that auy Intending purcliaser of coinplainant's 

automobile tire luid beeii niislod, oi- coiild be niisled, by tlie markings of 

défendant' s tire, iiito buylng defeudaiit's tire laider tlie belief tliat lie was 

gettiiig eomiJlainaut's, no case of unfair cotijpetitlou was establlshed. 

[Ed. Xote. — For otlier cases, see Trade-Mai'Us and Trade-Names, Cent. 
Dig. §§ 104-106 ; Dec. Dig. <S=03.] 

Appeal from the District Court of the United States for the Dis- 
trict of Delaware ; Edward G. lîradford, Jtidge. 

Suit by the Pennsylvania Rubber Company acainst the Dreadnaught 
Tire & Rubber Company. From a decree (225 Fed. 138) for com- 
plainant for insufficient reHef, it appeals. Affirmed. 

Christy & Christy, of Pittsburgh, Pa., and Ward, Gray & Neary, 
of Wilmington, Del., for appellant. 

Harry E. Karr, of Baltimore, Ma., and Marvel, Marvel & Wolcott, 
of Wilmington, Del., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

PER CURIAM. [1] In this bill the Pennsylvania Rubber Com- 
pany, averring itself a corporation of Pennsylvania, and the amount 
in controversy exceeding S3,000, charged the Dreadnaught Tire & Rub- 
ber Company with unfair compétition in the sale of automobile tires. 
Although the case was discussed in this court as involving a 
trade-mark, it will be observed that no mention of any trade-marks 
of complainant, or the violation thereof, are alleged in the bill, and, 
as noted in the opinion belovv, when the plaintiff called the défend- 
antes attention to the alleged violation of its rights, no mention was 
made of the use of any alleged trade-mark. Accordingly, we treat 
the case as one of alleged unfair compétition. 

On final hearing, the court below, in an opinion reported at 225 Fed. 
138, held the Dreadnaught Company was guilty of unfair compétition 
in its markings and sale of certain tires known in the trade as "sec- 
onds," and entered a perpétuai injunction enjoining such markings. 
From this part of the decree the Dreadnaught Company has not ap- 
pealed. As to the other acts complained of, viz., the sale of other tires, 
the court held "that, unless in connection with the sale and disposition 
of the defendant's 'seconds,' the bill cannot be sustained," and en- 
tered a decree "that in other respects the bill of complaint be and the 
same is hereby dismissed." From such part of the decree the plain- 
tiff took this appeal. 

[2] The testimony has had our careful attention, for the case turns 
on the question whether the markings on the defendant's tires caused 
confusion of product or misleading of customers. The proofs fail 
tp show that any intended purchaser of complainant's tire has been 
misled, and v^'e are satisfied that no purchaser could be misled by de- 
fendant's markings into buying one of defendant's tires under the 
belief he was getting complainant's. In that regard, Judge Bradford 
well said : 

^xxsFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
229 F.— 36 
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"The package contalnlng the complainant's tire has on each side In large 
and unmistakable type the word 'Pennsylvanla' in connection witli the mono- 
gram hereinbefore mentloned. The package containing the defendant's tire is 
of a différent color anfl has runnlng completely around Its perlphery the words 
and figures 'Dreadnaught Tires 5000 Miles' several times repeated. It Is quite 
as difflcult to couceive that any ordinarily intelligent and careful purchaser 
should be mlsled by the package of the défendant into a false belief as to its 
contents as that he should be deceived by seelng the defendant's tire when 
unwrapped. There is not the sllghtest évidence so far as the appearance of 
the defendant's tire or its package is concerned of any design or intention on 
its part that either of them should be mistaken for the tire or package of the 
complalnant. It is further to be observed that it is reasonable to expect dos- 
er attention on the part o£ a retail purchaser to such articles as automobile 
tires than to pocket knives or packages of chewing gum. Further, nowhere 
in the circulars, advertlsements or other literature of the défendant is there 
disclosed anything Intended or calculated to decelve or create confusion 
in the minds of the purchasing public as to the origin or ownership of 
its tires. Distingulshing words are so used as to prevent déception or mis- 
understandlng. Stlll further, it does not appear from the évidence that there 
was any case in which one deslrlng to purchase the complainant's tire was 
mlsled into a belief by the appearance of the defendant's tire or its package 
that the defendant's tire was that of the complainant. I am satisfled that 
unless lu connection with the sale and disposition of the defendant's 'seconds' 
the Mil cannot be sustained." 

No présent or prospective confusion of product being shown, and 
the court below having fully and satisfactorily discussed the case, 
we refrain from needless répétition and restrict ourselves to adopting 
its opinion and affirming its decree, with this addition, that the biU be 
dismissed without préjudice to complainant's right to renew the same, 
if any confusion of goods should hereafter deveiop in the course of 
trade. 



PACIFIC MAIL S. S. CO. v. BALDERACH. 

(Circuit Court of Appeals, Fifth Circuit. February 7, 1916.) 

No. 277S. 

1. Courts <S=»40ô — Circuit Court op Appeals — Jueisdiction" — Amount In- 

VOLVEI). 

Wliere, in an action in the District Court for the Canal Zone, the 
amount sued for was over ,S!]4,()00, a verdict was rendered for plalutiff for 
SSKiO.fiO, a counterc^lalm was interposed by defeiulant of $421.95, which did 
uot appear to bave been passed upon by the jury, and the plalntiff in er- 
ror subiiiUted in the court below au afbdavit that the amount in contro- 
^•ersy exceeded .'Sl.OOO, rbe aniouut involved was sufliclent to give the Cir- 
cuit Court of Aiipcals jurlsdiction. 

IKd. Note.^For other cases, see Courts, Cent. Dig. §■§ 1097-1099, 1101, 
lioa; Dec. Dig. <S=>405.] 

2. AppKAL AND Error ©=5695 — Record— SuFFiciENCY to Show Eehob. 

The refusai to charge the jury not to consider one of the clalms assert- 
ed in plaintiff's complaint, because of the absence of any évidence In its 
support, was not shown to be erroneous, where the bill of exceptions did 
not purport to set ont ail, or the substance of ail, the évidence offered to 
support sucli claim. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2911- 
2914 ; Dec. Dig. ®=5695.] 

<S=3)FQr other cases see eame toplc & KEY-NUMBER In ail Key-Numbered Dlgeats St Indexes 



PACIFIC MAIL 8. S. CO. V. BALDEBACH 563 

In Error to the District Court of the United States for the Canal 
Zone; William H. Jackson, Judge. 

Action by Alfred L. Balderach against the Pacific Mail Steamship 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

Donelson Caffery and Lamar C. Quintero, both of New Orléans, 
La. (Caffery, Quintero & Brumby, of Franklin, La., on the brief), 
for plaintiff in error. 

Félix E. Porter, of Ancon, Canal Zone, for défendant in error. 

Before PARLEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

PER CURIAM. [1] A motion is made to dismiss this case on 
the ground that the amount involved is not sufficient to give this court 
jurisdiction. The amount sued for was $14,332.23. The verdict of 
the jury in favor of the plaintiff was for $930.60. The défendant 
(plaintiff in error hère) made a counterclaim of $421.95, which does 
not appear to hâve been passed upon by the jury. The record shows 
that the plaintiff in error submitted in the court below an affidavit 
that "the amount in controversy in said cause is in excess of $1,000." 
The motion to dismiss is overruled. See Clark v. Sidway, 142 U. 
S. 682, 12 Sup. Ct. 327, 35 L. Ed. 1157. 

[2] It may be assumed, without it being decided, that the instru- 
ment set out as a bill of exceptions was duly made a part of the record 
presented for review, as the resuit is the same in either event; an 
examination of that instrument having led us to the conclusion 
that it does not show the commission of any réversible error. The 
principal assignment of error directed against action by the court 
shown only by that instrument is based upon a refusai of a request 
to charge the jury not to consider one of the claims asserted in the 
complaint, because of the absence of any évidence to support that 
claim. The instrument does not purport to set out ail, or the sub- 
stance of ail, the évidence offered to support the claim referred to. 
For anything that is made to appear, that claim may hafe been well 
supported by évidence proper to be submitted to the jury. The re- 
suit is that there is a failure to show that the court erred in refusing 
the requested instruction. We find no réversible error in the record. 

Judgment affirmed. 
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NATIONAL BEAKE & ELECTRIC CO. 7. CHRISTENSBN et aL 

(Circuit Court oî Appeals, Seventh Circuit. October 5, 1915. Eehearlng 
Denied January 3, 1916.) 

No. 2163. 

1. Patents ©=5l39 — Surrèndeb fob Cancellation — Beissue — Informality 

OF Procédure. 

The surrender of a patent for cancellatlon because of an error therein 
Is conditioned on the grant of a valid légal substitute, and if for any reason 
the commissloner vvas without autliority to issue the second the cancella- 
tlon of the first is ineft'ective. In such case, although not so applied for, 
the second patent might properly hâve been deslguated as a reissue, and 
the fact that it was not, but was granted for the full term from date of 
issue, does not render it invalid. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 204; Dec. Dlg, 
®=>139.] 

2. Patents i®=»328 — Validity and Infeingement — Combined Air Pump and 

Electric Motob. 

The Christensen patent, No. 635,280, for a combined air pump and 
electric motor specially designed for use In connection with air brakes 
for railway and electric cars, daims 1, 3, and 4 being for the complète 
structure, and claim 2 for the pump alone, held not antlcipated, valid, 
and infrlnged as to each claim. 

8. Patents (g^^^lST — Construction of Claims — "Attached." 

While the word "attached," used in a patent, conveys primarlly the 
conception of a union of one pièce to another, but détachable therefrom, 
it Is also properly used to describe the relation between two parts of a 
single structure, each having its own function, whether intégral or orlgi- 
nally separate and then joined together, and in the latter case irrespec- 
tive of whether or not the parts are détachable without Injury. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 229-232; Dec. 
Dig. ®=157. 

For other définitions, see Words and Phrases, First and Second Séries, 
Attach.] 

Appeal from the District Court of the United States for the East- 
ern District of Wisconsin ; Ferdinand A. Geiger, Judge. 

Suit in equity by Niels A. Christensen and the Allis-Chalmers Com- 
pany against the National Brake & Electric Company. Decree for 
complainants, and défendant appeals. Affiirmed. 

Charles A. Brown, of Chicago, 111., and Thomas B. Kerr and J. 
Snowden Bell, both of New York City, for appellant. 

Joseph B. Cotton, of Duluth, Minn., William R. Rummler, of Chi- 
cago, m, Willet M. Spooner, of Milwaukee, Wis., and James T. Wat- 
son, of Duluth, Minn., for appellees. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

MACK, Circuit Judge. Letters patent No. 621,324 were issued 
March 21, 1899. Included therein was a sheet of drawings which had 

®=5For other cases see same toplo & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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formed part of the original application, but had been ebminated there- 
from and made part of a separate application after a division. The 
patentée at once rejected the letters patent, returned them for can- 
cellation, and because of the efror there was issued to him letters 
patent No. 635,280 on October 17, 1899. The latter patent in terms 
ran for 17 years from its date. 

Suit was begun on both patents, alleging an infringement of the in- 
vention, and asking that, if the latter should be deemed invalid because 
not issued in conformity with the reissue statute (R. S. § 4916 [Comp. 
St. 1913, § 9461]), the attempted cancellation of the former should be 
deemed a nullity. 

The four claims of the patent, ail of which are hère involved, read 
as follows : 

"1. In a combined air puinp and eleetric motor the combinatlon of the frame 
havlng a chamber adapted to coiitain oll, a shaft iirovided with a cranli or 
eccentrlc inclosed In said cliamber, a cylinder formed witii or attaclied to said 
frame and opeiiin;; at one end into said chamber, a pistou fitted to worli lu 
said cj'linder and connected with said cranlv or eccentrlc, a motor hase at- 
taclied to said frame and forming a cover for said oll chamber, an armature 
supported npon said base and connected by gears with said crank shaft, and 
a gear case attached to said frame and motor base and forming therewith 
an Inciosure for said gears an<l a réceptacle for holding oll, said frame, gear 
case and motor base eompletely inclosing and protectlng tlie drlvlng connec- 
tion of the puinp and the cranli shaft termlnatlng wlthin said gear case, 
wherel)y a stufling box theretor is dispensed with, substantlally as and for 
the purposes set forth. 

"2. In a pump the combinatlon with a frame or case formed or provided 
with a closed chamber adapted to exclude dirt and to coutain oil, a shaft 
having bearings in said frame or caf.e and provided with a crank or eccentrlc 
witliln said chamber, a cylinder formed with or attached to said frame or 
(•ase, a piston lltted to work in said cylinder and connected with said crank or 
eccentric, a shaft mounted on said franio or case and connected by gearlng 
with said crank shaft, and a gear case forming an oil-tight closure over said 
gearlng and the end of the cranlt shaft witii wliicli the driving connection of 
the pump is made, whereby a stufflng hox for said crank shaft is dispensed 
witli, stibstantially as and for the purposes set forth. 

"3. The combinatlon of a frame provided with boxes and formed with an 
oll chamber or well l)etvveen said boxes, a shaft supported in said lioxes and 
provided between them with a crank or ec'centric, a cylinder attached to said 
frame and openlng at one end into the oil chamber or well therein, a piston 
htted in said cylinder and connected with said crank or eccentric, a motor 
base mounted upon said frame and forunng a closure for said chamber, an 
armature shaft supported in bearings upon said base parallel with said 
crank shaft, and provided at one end with a pinlon whlch meshes with a 
gear on the crank shaft, and a case inclosing said plnion and gear forming a 
réceptacle for holding oil, a part of said case over said pinlon being détach- 
able, substantlally as and for the purposes set forth. 

"4. ïlie combinatlon of a frame formed with an oll well or chamber and pro- 
vided with boxes in communication with said chamber, a shaft supiiorted in 
said boxes and provided with a crank or eccentrlc, a cylinder attached to 
said frame and opening at one end into said oll chamber, a piston fitted in 
said cylinder and connected with said crank or eccentrlc, an eleetric motor 
mounted upon said frame and comprising a hase whlch covers said oil chamber 
and is provided on the upper side wltli oil wells and box housings having dé- 
tachable caps and with an armature houslng and yoke having also a détach- 
able cap, an armature and its shaft supported in said housings parallel with 
the crank shaft and provided at one end with a pinlon which meshes with 
a gear ou said crank shaft, and a gear case forming an oil réceptacle aïKl 
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COMPLAINANTS'. 



composed of two parts, one attached to the frame and motor base, and the 
otlier to and removable wlth the cap of the adjacent box housing, substantially 
as and for the purposes set forth." 

As stated in the spécifications, the main object of the invention was: 

"ïo provide within small compass or in compact form a combined pump 
and motor of simple and durable construction that will not be afCected by 
dust, mud, ice, or snow, that will be efficient and economical in opération, and 
that will require little attention." 

The particular use of the combined pump and motor was, as further 
stated tiierein : 

"In connection wlth air brakes for railway cars on which the pump and 
motor are usually exposed to dust, mud, and snow, and the working parts 
if unprotected soon become worn and inoperative, besldes requiring constant or 
fréquent attention." 

Complainants' and defendant's devices are shown in the following 
drawings : 

The modem electric trolley car re- 
quires for efficient opération a brake 
operated by compressed air. The air 
pump or compressor maintains a sup- 
ply of air under heavy pressure, avail- 
able when the brake is to be applied. 
An electric motor is advisable, inas- 
much as the same electric current that 
supplies the car can give the motive 
power to operate the pump. Combin- 
ing motor and pump is essential for 
compactness ; thoroughly inclosing the 
parts enables the device to be placed 
in what is economically the best place, 
undemeath the car, without endan- 
gering the construction and opération 
from the dirt, snow, and ice that gath- 
er about it. The problem presented 
to Christensen was to secure this com- 
pactness, efficiency of opération, du- 
rability of the parts, and, despite its 
location, accessibility for repairs. No 
device then on the market operated 
satisfactorily. Christensen's structure 
solved the problem. The évidence 
clearly establishes that it met an im- 
médiate need, and was extensively 
adopted both in the United States and 
in other countries ; that appellant, 
having become the purchaser of the 
Works of a corporation, organized by 
the inventer for the manufacture of 
the device, through a bankruptcy sale, 
continued the manufacture under a 
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license from 1905 until December, 1906; that it then canceled the 
license and began to manufacture the alleged infringing equipment. 
The case is before us on appeal from a decree of the District Court, 
holding the patent valid and infringed as to ail of the claims. 



DEFENDANT 'S. 

glT> 




r/6-&. 
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[1] 1. It is of no moment which of the two patents be held to be 
in force. The snrrénder for cancellation of the one was conditioned 
upon the grant of a valid légal substitute. If the Commissioner of 
Patents was without authority to issue the second, then, in our judg- 
ment, his action in canceling the first must be deemed legally inef- 
fective. We agrée, however, with the learned trial judge that, whilc 
Christensen's procédure did not aim at a reissue, the situation is iden- 
tical with that presented on an application for reissue, and that, with- 
out formai application, the later patent might bave been designated as 
a reissue. This is a case of a pure clérical error, not of double pat- 
enting. While two documents hâve been issued, there is but a single 
grant of one and the same right to the same person. 

That the second patent was erroneously granted for a term of 17 
years from, its date does not nullify it. The law itself prescribcs the 
term of a patent ; 17 years is the maximum. It may for several rea- 
sons expire at an earlier date. The failure properly to limit the term 
no more affects the validity in this case than it does in a case where, 
because of a prior foreign patent having a shorter term, the United 
States patent by law expires before the end of the 17 years specitied 
in the document. 

[2] 2. Claims 1, 3, and 4 are for the complète structure; claira 
2 is for the pump alone. The several défenses wiU be considered sep- 
arately as to thèse two classes of claims. 

(a) As to claims 1, 3, and 4: Concededly there is no direct anticipa- 
tion. Novelty and invention in combining old éléments is not con- 
troverted, if the claims be limited to the form indicated in the draw- 
ings and in the literal language of the claims ; but, in that cvent, in- 
f ringement is denied. 

The conceded dément of novelty is the création of a unitary struc- 
ture, instead of a mère aggregation of air pump and electric motor 
by the use of the motor base for a cover of the compressor; that is, 
by the use of a single pièce of métal. This, défendant says, alone 
saves the structure from the charge of aggregation. It admits that 
thereby, in addition to slightly greater compactness and a readier ac- 
cessibility to the compressor parts, valuable in cleaning and repairing, 
the cooling of the motor by the direct splashing of the oil in the com- 
pressor on this single métal sheet is obtained. It is important for 
the durability and efficiency of the motor that the beat therein be re- 
duced as far as possible. 

In defendant's structure, the métal sheets forming the motor base 
and compressor cover are bolted separately to^ tlieir respective com- 
partments. The air space between them is, in actual practice, only 
^/i6 to ^/i8 of an inch, and is not uniform in any one machine. De- 
fendant claims that its motor is cooled by means of this air space, and 
that thus it secures an identical resuit without infringement, through 
the use both of a différent construction and a différent method. This 
is based on the theory that the space is a médium through which cool- 
ing air circulâtes and an insulator by which the beat of the compressor 
compartment is prevented from passing to the motor parts. 
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The thinness and lack of uniformity of the air space, and particu- 
larly its tendency to fill with dirt and mud, however, practically nullify 
its usef ulness as an air circulating médium ; the tests, moreover, dem- 
onstrate the falsity of the insulation theory, upheld by one of de- 
fendant's experts. They prove conchisively that more beat is gen- 
erated in the motor than in the compresser compartment, and that, 
therefore, in so far as the air space could fulfill its alleged function 
of insulation, it would check the désirable conduction of beat from 
the motor parts ; it would act detrimentally, not beneficially. 

The union of the motor and compresser boxes by a single sheet of 
métal serves, however, another function than that of enabling the 
splashed oil to act as a motor cooling médium. The métal sheet con- 
nection is a beat conductor ; through it some of the greater beat of 
the motor compartment is conducled to the compresser chamber and 
dissipated. And tbis same function is attained in the same way in de- 
fendant's structure, for while it purports to separate the two sheets 
by a worse than useless air space, it actually joins them together by 
the bolts and bosses, and aiso, when in opération, by the dirt and mud 
that gathers in the space. Thèse form a beat conductor less efficient, 
but substantially équivalent, to complainant"s single métal sheet, 

We can see in defendant's structure merely an attempt to évade 
complainant's patent by first dividing the one sheet of métal into two 
parts without any reason therefor, and at the sacrifice of the désirable 
results of greater compactness and accessil^lity to the parts, and by 
then separating thèse two parts for an alleged purpose which, far 
from being attained, is reduced or lost in the measure that the inter- 
vening space actually remains an air chamber. If one plate were 
cast, and a center space cored out, this pièce of métal would be literally 
both motor base and compresser cover. Tnfringement is not avoided 
by completing the séparation and then partialiy reuniting the parts. 

Christensen himself made 120 devices, having the base cover in two 
parts with a space between ; but, as be says, he "abandoned" it be- 
cause of its infcrierity. This, however, was after bis application had 
been filed ; the so-called "abandonment"' involved merely the practical 
substitution of the préférable for the less désirable form ; it was not 
a légal abandonment te the pul)lic of any rights covered by his ap- 
plication and sccured to him Ijy the patent issued thereon. 

Even if complainants are to be restricted to a very narrow range 
of e(|uivalentSj defendant's two plates joined by bolts and bosses, 
though separated in part, must be deemcd substantially équivalent to 
complainants' single plate. The gear case is variously described. 
Claim 1 reads : 

"A jiear c-ase attaclicd to said frame and motor base and forming therewitli 
an hiclosur»^ for said «ear and a re<:elitaclc for holdinj; oll, said frame, gear 
casy and motor base coniiiletely inelosin^' and in-otectinfr the driving connection 
of tîie imni]) and the crank sliaft terminating withlii said gear case, whereby 
a stuliing box therefor is dispensed with." 

Claim 3 : 

"A case inclosing said pinloii and gear forming a réceptacle for holding 
oil, a part of said case over said piiiloii being détachable." 
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Claim 4: 

"A gear case formlng an oil réceptacle and oomposed of two parts, one at- 
tached to the frame and motor base, and the other to and removable with the 
cap of the adjacent box liousing, substantially as and for the purposes set 
forth." 

Defendant's gear case is cast in part at least integrally with the 
pump box, and is thus not a completely détachable aîtachment. For 
the reasons which we shall state in considering claim 2, infringement 
is not thereby avoided. Claims 1, 3, and 4 were therefore properly held 
valid and infringed. 

(b) As to claim 2 : This claim is for the pump alone. Anticipation, 
lack of invention, and noninfringement are the défenses urged. 

(aa) As to infringement: The two gear cases dififer, in that com- 
plainants' is a separate casting, attached detachably to the frame A 
by bolts, whereas defendant's is cast integrally as part of the crank 
case up to the cover with an opening through which the upper part 
of the spur gear passes, and above that, integrally as part of the motor 
case. 

While defendant's compresser and gear chambers thus f orm one and 
not (like complainants') two compartments, they may be separated in 
defendant's device, so as to permit the use of différent cils in the two 
chambers, and the two chambers in complainants' device are in fact 
so connected as to permit the use of the same oïl in both chambers. 
Thus, whether so cast as to form one or two chambers, séparation or 
connection is f easible in both ; with their detached caps and covers 
they form in practically equal measure an oil-tight closure over the 
gearing and the end of the crank shaf t, thus dispensing with the stuffing 
box for the crank shaft ; irrespective of the number of separate pièces 
of métal of which they are co^mposed or of the présence or absence 
of complète detachability from the rest of the structure, they hâve the 
same function of inclosing and protecting ail the working parts of 
the transmission and of permitting the use of the same or différent 
oils for the compressor parts and the gears. Défendant secures no 
new function by its construction; it loses some of complainants' ad- 
vantages of easier access for alignment of the shafts and adjustment 
of gears. The two are substantially équivalent, unless complainants 
are to be limited to a detachably attached gear case. 

[3] While the word "attached," which is used in claims 1, 3, and 
4, conveys primarily the conception of a union of one pièce to an- 
other, but détachable therefrom, it is also properly used to describe the 
relation between two parts of a single structure, each having its own 
function, whether cast integrally, or originally separate and then joined 
together, and, in the latter case, irrespective of whether or not the 
parts are détachable without injury to one or both. And a compari- 
son of tlie several claims indicates that Christensen used the word 
in its broadest meaning, as including the relation to the rest of the 
structure of a case which was either separate and détachable from or 
a portion of which was cast integrally with the crank case. In claim 
3, in which the gear case is not specifically stated to be attached to 
the frame, its cover is described as détachable ; and in claim 4, while 
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one part of the case is described as attached to the frame and motor 
base, the other part is stated not only to be attached to but to be re- 
movable from the adjacent box housing. 

So far, however, as claim 2 is concerned, the gear casing, while 
stated as an élément, is not further described as to its attachment to 
or detachment from the other parts of the device. There is no lim- 
itation, other than that it forms part of a unitary structure. That 
the drawings and spécifications show a detachably attached case indi- 
cates merely the preferred construction; it does not limit the claims 
to that form. In a somewhat analogous case the court said, in Na- 
tional Tube Co. V. Mark, 216 Fed. 507, 133 C. C. A. 13 (C. C. A. 6th 
Circuit) : 

"We flnd nothing upon the face of the patent requlring the claim to be 
limited to rolls which had thèse flanges attached to and intégral with the 
roUs. It is true that neither by drawlng nor spécification does Fell suggest 
the performance of this function by stationary parts of the frame, but this 
is not necessary. In the absence of something clearly showing that the 
patentée did intend to hâve hls grant eonfined to a spécifie form, a broad and 
generic claim may rightfully stand on a mère spécifie disclosure; and the 
Invalldity of such a claim (if it is invalid) will resuit, not from the applicant's 
failure to use more sweeping language in his spécification, but from the state 
of the art limiting the actual invention. The claims are part of the descrip- 
tion required by statute, and In them, and not in that part of the description 
which is now commonly ealled 'spécification,' is the proper place in vv'hich to 
deflne the breadth of the invention, as was most accurately apprehended by 
Fell's soliciter when he (though quite unnecessarily) said that varions changes 
mlght be made 'without departlng from my invention as defined by the 
appended claims.' " 

The spécifications, moreover, specifically state: 

"It is obvious that varions modifications in the détails of construction and 
arrangement of parts may be made within the spirit and intended scope of 
my invention." 

The concluding words of the claims, "substantially as and for the 
purposes set f orth," are, if possible, even weaker than the phrase "sub- 
stantially as described" (very fully considered in National Tube Co. v. 
Mark, supra) to indicate a limitation of the claim to the preferred 
form shown in the drawings and spécifications. There is nothing in 
the history of this claim in the Patent Office which limits complain- 
ants to a detachably attached case. 

(bb) As to anticipation: The nearest référence is claimed and con- 
ceded to be the Ward patent. No. 443,020, for refrigerating apparatus. 
The compact form of structure necessitated by the use for which 
the complainants' device is primarily designed makes the complain- 
ants' arrangement of the parts essential. Ward's machine, designed 
for a totally différent purpose, enables him to locate the gearing, which 
connects the driving shaft and the crank shaft, between the bearings, 
at the middle instead of at the end of the shaft, and to place the cranks 
on the ends. The gearing is partitioned off; no splashing effect of 
the oil from the gears onto the crank or vice versa, is possible. More- 
over, thèse partitions form an inclosing gear case separating the crank 
compartments into two separate chambers ; neither end of the crank 
shaft terminâtes in and is inclosed by this gear casing; intermittent 
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lubrication îs provided for thèse two crank chambers by openings in 
the top of the case. There coiild be no cooling effect of any cil on 
the working fluid or on the motor, as there is when, in accordance 
with the spécifications ând the other claims, the motor base covers 
the Christensen pump chamber. 

In the next nearest référence, the General Electric Company's du- 
plex electric sinking pump, described in 21 Electrical World, 380 
(1893), there is no communication between the gear and the crank 
chambers, SO' that the oil in one cannot flovv into the other. 

While an inclosed gear chamber, obviating the need of a stuffing 
box for the crank shaft end, is shown by the Grillenberger patent, 
209,673, and otiier références, to be old, its use in a pump like com- 
plainants', designed or adaptable for the purposes to which it is to be 
t)ut, and separably united, as this is, with the compressor chamber, bas 
not been anticipated. 

(ce) As to invention: The line between mechanical and inventive 
genius is often difficult to draw. This structure met a great need; 
highly skilled engineers familiar with the old éléments failed thus to 
utilize them ; the bringing of them, together in this compact, ingénions 
form concededly amounted to invention. True, this applies to the 
combination of motor and pump ; claim 2 is limited to the pump alone. 
The pump, however, necessarily requires some motive power; for the 
purposes for which it was primarily designed, the electric motor obvi- 
ously was the only one that would be selected. The combination of 
(a) An oil-holding, gear-inclosing case in which the one end of the 
crank shaft terminated and by which it was protected, dispensing with 
the undesirable stuffing box, and (h) The compressor case with its parts 
so arranged as to utilize the oil for both lubricating and cooling purpos- 
es, if the motor should be attached to the pumps as stated in the other 
claims, unjted in sucli a way as to secure the highly désirable compact- 
ness, ready accessibility to the parts, and adaptability, through their 
possible connection, to the flow of the same lubricant from one to the 
other, or by their possible séparation, to the use of a différent lubricant 
for each of them, required more than mère mechanical skill. No pump 
is shown to hâve anticipated Christensen's ; none was adapted to this 
particular service, or had ail of thèse functions ; the utilization of old 
éléments for this new form of construction to meet this spécifie need 
was, in our judgment, an exercise of inventive genius. 

The decree of the District Court is affirmed. 
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mCKS PRESS GUARD MFG. 00. et al. v. BOWEN. 

(Circuit Court of Appeals, Second Circuit. Decémber 14, 1915.) 

No. 103. 

Patents ©=5328 — iNrRiNGEMENT — Safety Attachment fob PBESSEa. 

The Dicks patent, No. 618,065, for a safety attachment for stampln? 
and other power presses, claim 1, held infringed on review of order grant- 
ing preliminary injunction. 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Suit in equity by the Dicks Press Guard Manufacturing Company 
and another against George W. Bowen, doing business as the Bowen 
Manufacturing Company. From an order granting a preliminary in- 
junction, défendant appeals. Affirmed. 

This cause cornes hère on appeal from an order of the District Court, 
Northern District of New York, granting preliminary injunction in a 
patent suit. The patent sued upon is No. 618,065, granted January 
24, 1899, to Thomas A. Dicks and another for a "safety attachment 
for presses." The validity of the patent is not attacked on this appeal ; 
the sole issue being the défense of noninf ringement. The District Judge 
wrote no opinion ; he stated merely that he had arrived at the conclu- 
sion that preliminary injunction should be granted. 

Arthur E. Parsons, of Syracuse, N. Y. (E. H. Bottum and F. E. 
Dennett, both of Milwaukee, Wis., of counsel), for appellant. 

Frederick P. Randolph, of New York City, and A. F. Nathan, of 
Cincinnati, Ohio, for appellees. 

Before EACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The spécifications and claims cover 5 
pages and are illustrated by 19 figures. Nevertheless the ideas of the 
patentée are clearly expressed and, so far as the subject-matter of 
the first claim (the only one in issue hère) is concemed, are readily 
understandable. It covers a safety attachment for presses — and by 
disclaimer duly filed for power presses only. In such presses there is 
a plunger, operated by power, which descends on a die and there does 
its work. The operator has to place the pièce of métal to be stamped 
between the die and the plunger. He thereby takes the risk of having 
the plunger descend while his fingers are in a place where they may 
be hurt. To remedy this there is a guard between him and the plunger, 
which also moves up and down. The idea is that, the métal to be 
stamped being in place, the guard shall descend before the plunger 
does and efl^ectually shield his fingers. In the patent the guard is called 
a guard, detector, or controlling device. 

The plunger is connected with'and disconnected from the power by 
the use of a treadle which the operator moves with his foot; when 
he bears down on it the power is thrown on. The same treadle through 
a Connecting rod opérâtes the guard, bringing it down when his foot 

©^îFor other cases see Bame topic & KEY-NUMBER in ail Key-Numbered Digests & indexes 



574 229 FEDBRAL REPORTBR 

depresses the treadle. Now if by the opération of the treadle the 
plunger is started down under power and at the same time (or rather 
just prior thereto) the guard is started down, and some obstruction, 
such as the operator's fingers, being still in the pathway, its progress 
is arrested, the plunger might continue moving under the opération of 
the power and crush his fingers. The device of the patent remédies 
this defect by so arranging parts and connections that the power can- 
not be thrown in on the plunger until the guard is fully down. The 
object of the invention is thus set forth in the patent: 

"Thls invention bas for its object to produce a safety attachment for stamp- 
ing and other presses whereby injury to tbe hands of the operator is pre- 
vented ; and It consists, briefly stated, of a guard, detector, or controlUng de- 
vice, which moves down in advance of the downward movement of the punch, 
and prevents the punch from belng moved down by Its actuating mechanlsm 
if the guard or detector encounters in Its downward movement an obstruc- 
tion — for instance, the hand of the operator — so that as a resuit of this ar- 
rangement the punch Is prevented from moving down If the hand of the op- 
erator bas not been removed before the guard or detector descends." 

The patentée accomplishes his desired results by somewhat différent 
arrangements of parts. One of thèse combinations is shown in Figs. 1 
to 8, another in Figs. 9 to 15, and the third in Figs. 16 to 19. Claim 
1 reads as f oUows : 

"1. The combinatlon, with the punch or plunger of a press, of a controUing 
device or detector whloh is independent of said punch or plunger, and which 
Is caused to move toward the die before the punch or plunger beglns Its ef- 
fective movement, and a stop mechanlsm which is controUed by said control- 
Ung device or detector, and which prevents the effective movement of the 
punch or plunger when the normal movement of the controlllng device or 
detector does not take place, substantially as set forth." 

There is no file wrapper and contents in the record; apparently 
the Patent Office found merit in the patentee's improvement. In the 
first claim he did not confine himself to any spécifie variety of stop 
mechanism; he described three forms in spécifications and figures. 
There is no such prior art shown as would require a strained construc- 
tion to be given to the claim in order to save it, by confining it closely 
to the exact détails shown in thèse figures. 

The mechanism, which is so arranged that it will arrest the appli- 
cation of the power when the guard is obstructed in its descent, con- 
sists of a combination of parts, some new, some old, and the parts and 
the way in which they are combined are not identical in the three types 
which the patentée shows ; neither is defendant's combination of parts 
exactly like either of the three. Nevertheless defendant's combination 
does accomplish the same resuit in substantially the same way, the claim 
reads upon it, and there is nothing in the record which would warrant 
a holding that it does not infringe. 

The order is affirmed, with costs. 
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GALE MFG. CO. v. MAY et al. 

(Circuit Court of Appeals, Fourth Circuit. November 15, 1915.) 

No. 1377. 

Patents ®=5328 — Invention — Cultivatob. 

The Beau patent. No. 654,125, for a pivot axie cultivator, claims 12 
and 13, held voici for lack of invention, in view of the prior art. 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Alexandria ; Edmund Waddill, Jr., Judge. 

Suit in equity by the Gale Manufacturing Company against John 
W. May, trading as W. H. May & Son, and the Ohio Rake Company. 
Decree for défendants, and complainant appeals. Aiifîrmed. 

Geo. A. Prévost, of Washington, D. C. (L. P. Whitaker, of Wash- 
ington, D. C, on the brief), for appellant. 

Alfred M. Allen, of Cincinnati, Ohio, for appellees. 

Before KNAPP and WOODS, Circuit Judges, and ROSE, District 
Judge. 

ROSE, District Judge. The appellant was the plaintifï below; the 
appellees, the défendants. They will be so designated hère. 

On July 24, 1900, United States letters patent No. 654,125, for a 
pivot axle cultivator, were issued to the plaintifï as an assignée of one 
William L. Beall. The claims in suit are the twelfth and thirteenth. 
If they are valid, inf ringement is admitted. The court below dismissed 
the bill on the ground that, in view of the prior art, nothing more 
th^Ln mère mechanical skill was required to devise the combinations 
described in the claims in question. 

We are of the same opinion. The alleged novel feature of the 
twelfth claim is the adjustability of the foot rest, by which the driver 
of the cultivator steers its wheels, and the nieans by which such ad- 
justability is secured. The foot rest and the lever are made out of 
separate pièces of métal. The rest is made with a sleeve, which can 
be secured to the lever at any point in the length of the latter, and in 
such manner as to give any desired angle or slant to the rest itself. 
Such a sleeve and such a means of securing it were not new in similar 
arts. They would at once occur to any ordinarily skilled mechanic, 
who thought it désirable that the rest should be adjustable. The plain- 
tiff, in a brief fiiled on its behalf , says that the purpose of the thirteenth 
claim was to cover another way of arriving at the same resuit which 
the twelfth was intended to secure, viz. to provide a stearing gear 
which could be adjusted to the various peculiarities of the driver. 

In the device described in the thirteenth claim, the adjustment was 
brought about, not by moving the foot rest upon the lever, but by 
making the lever itself movable in its socket. Such a method of ad- 
justment was not new in allied arts, but the combination described in 
the claim has for one of its éléments an axle adjustably secured in its 
sleeve. Such an adjustably secured axle is not new, but plaintifï urges 

@=»For otlier cases see same topic & KBY-NUMBEIR In ail Key-Numbered Digests & Indexes 
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that it is novel to combine in one structure sucli an adjustable axie 
and such an adjustable lever. It may be admitted that the record does 
not disclose any structure in which both are présent. But, as this 
case présents itself, that is not material. The axle and the lever do 
not work together to produce any new resuit. Uniting them in the 
same machine constitutes aggregation, as distingished from invention. 
Affirmed. 



UNITED STATES ENVELOPE CO. et al. v. TRANSO TAPER CO. et al. 

(District Court, D. Coiinectieut. Fol)i-uary 15, 1916.) 

Ko. 1748. 

1. Patents <S=28S — Sttits for iRrRiNOEitENT — Jurisdictiox — District inj 

WilHJH Si:iT MAY BE KrOXIGIIT. 

lîiifler Judlciftl Code (Act Rlarcli 3, 1911, e. 2:î1) § 48. 30 Stat. 1100 (Comp. 
St. 1013, § 1030), pi-ovidlii!; tliat in snits for infriiigemeut of letters 
I)atpnt tlie District Court stiall liave .iurindictiou in tlie district iu wliidi 
tiie défendant sliall liave eoniniitted acts of infrinsement and liave a leical 
and e;<tal)liHlied place ot business, tlie facts that défendant luis conunitled 
acts of infilngeuient witliin tlie district and lias a légal and establisUed 
place of l>usiness therein luust eoiicur, (U' tlie court is vvitliout jurisdic- 
tioii ; and wliere a défendant had no sucli !)Iace of business, tlie court 
had no .iurisdietiou, tliou^di it had an agent iu tlie district, who in the 
course of his business used infringiug articles; and it was inunateiinl 
whether lie had iiower to complète contracts, or was nierely authorizcd to 
solicit orders and forward them to tlie home office for exécution. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 4()0-400; Dec. 
Dig. ©=0288.1 

2. Patents <§=>2SS — Suits for Infrixoement — Jurisdictiox — Waiver of Ob- 

jections. 

Wliore, iu a suit for Infilngeinent of a patent, after the District .Tudge 
had overruled a defendant's plea to the .nirisdiction, aud lield that it liad 
a légal and established place of business aud had infringed the patent 
witliin the district, the défendant auswered, subuûtted to tlie Interlocutoiy 
.iudgmeut, referriug the case to a niaster, and filed exceptions to the 
master's report, it di<l not waive the (piestiou of jurisdiction, so as to 
prevent it from raising such (piestion by a motion to dlsniiss for waut 
of jurisdiction, ou the grouud that it had uo place of l)usiuess within 
the district, since au interlocutory judgineut in equity or adniiralty is 
always sub,iect to roview or reversai until final ,1udgnient, and may be 
0]>eued at a subse<iuent tenu, notwithstauding the riglit to aiipeal there- 
froui, and luoreover consent caii never eonfer jurisdiction upou a fédéral 
court, where any jurisdictional fact prescribed by the statute is lackiug. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 4U0-4CC; Dec. 
Dig. ©=5288.] 

3. CoiTUTs <®=^37 — United States Courts — Jurisdiction — Waiveh of Objec- 

tions. 

Cousent of the parties can never cou fer juiisdiction upou a fédéral 
court, and any jurisdictioual fact prescriiied by the statute is absoluteiy 
essential, and caunot be waived, and tlie vvant of it may be raised at any 
stage of the cause. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 147-149, 151, 15G; 
Dec. Dig. ®=37.1 

<g=»For other cases see same toplc & KEY-NUMBER lu ail Key-Numbered Digests & Indexea 
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4. COSTS <&:^8 — DiSMISSAL FOR WANT OP JuRISDICTION. 

Where a patent Infringement suit was dismissed for want of jurisdic- 
tlon, no costs could be taxed. 

[Ed. Note. — For other cases, see Gosts, Cent. Dig. § 16 ; Dec. Dig. i®=8.] 

In Equity. Suit by the United States Envelope Company and an- 
other against the Transo Paper Company and another. On motion 
by the défendant named to dismiss for want of jurisdiction. Motion 
granted. 

See, also, 221 Fed. 79. 

Robert H. Parkinson, of Chicago, IlL, and Louis W. Southgate, of 
Worcester, Mass., for plaintiffs. 

Thomas A. Banning, of Chicago, III., Arthur L. Shipman, of Hart- 
ford, Conn., John P. Bartiett, of New York City, and Samuel Adams, 
of Chicago, IlL, for défendant Transo Paper Co. 

THOMAS, District Judge. This is a motion on the part of the de- 
fendant Transo Paper Company, a nonresident corporation, to hâve the 
court set aside and vacate, as to it, the interlocutory decree and référ- 
ence to the master entered in this cause on or about December 29, 1913, 
and ail orders entered in this cause since the fiUng of the bill of com- 
plaint herein, and to dismiss tlie bill as to this défendant for want 
of jurisdiction. 

This motion involves two questions : (1) Whether the défendant 
corporation had any regular and established place of business in this 
district, and, if it had, whether it had committed any acts of infringe- 
ment, either by manufacture or use, in this district: and (2) whether 
the fact that, after Judge Mayer had overruled its plea to the jurisdic- 
tion and held that the défendant corporation did hâve such regular 
and established place of business, and had by use infringed the patent 
in suit in this district, the défendant corporation by its answer, and 
by submitting to the interlocutory judgment referring the case to a 
master and filing exceptions to the master's report, had waived the 
question of jurisdiction, so as to now not permit its being raised. 

[ 1 ] I. The first question to be determined is whether the défendant, 
being a nonresident corporation, was doing business in this district in 
such a manner and to such an extent as to warrant the inference that 
it was présent hère through its agent. If it was, it is Hable to service 
in this district, providing that it bas manufactured or used the alleged 
inf ringing article hère ; and, if it has not, such service cannot be made 
hère, for it is a sine qua non of liability to service in a suit for inf ringe- 
ment of a patent that a nonresident corporation shall hâve "a regular 
and establislied place of business" in the district where the suit is 
brought. Act of March 3, 1897, c. 395, 29 Stat. 695 ; Judicial Code, 

§48. . 

In Green v. Chicago, Burlington & Quincy Ry., 205 U. S. 530, 533, 
27 Sup. Ct. 595, 596 (51 T. Ed. 916) where the question of jurisdic- 
tion was made to dépend upon the diverse citizenship of the parties, it 
was held that a railroad company, which had no tracks within the 

Ê=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
229 F.— 37 
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district, was not in business therein, in the sensé of Hability to service, 
because it hired an office and employed an agent for the merely inci- 
dental purpose of solicitation of freight and passenger traffic. In the 
course of the opinion the court said : 

"The business shown In thls case was in substance nothlng more than that 
oî solicitation. Without undertaking to formulate any gênerai rule definlng 
wtiat transactions wlll eonstitute 'doing business,' in the sensé that liabllity 
to service Is incurred, we thlnk that thls is not enough to bring the défend- 
ant wlthin the district, so that process can be served upon it. Thls vlew ac- 
cords wlth several décisions in the lower fédéral courts. Maxwell v. Atchison, 
etc., Railroad [C. C] 34 Fed. 286 ; Falrbank & Co. v. Cincinnati, etc., Rail- 
road, 54 Fed. 420 [4 O. C. A, 403, 38 L. H. A. 271] ; Union Associated Press v. 
Times Star Co. [C. C] 84 Fed. 410 ; Earle v. Chesapeake, etc., Railroad [C. CI 
127 Fed. 235." 

In Tyler v. Ludlow-,Saylor Wire Co., 236 U. S. 723, 35 Sup. Ct. 
458, 59 L. Ed. 808, the Suprême Court, in disposing of a question in- 
volving substantially the same facts as are hère presented, referred 
to its opinion in Green v. Chicago, Burlington & Quincy Ry., supra, 
as defining the words "regular and estabHshed place of business," anrf 
held that paying an agent, who was also employed by another cor- 
poration, to solicit orders to be executed at its home office, and shar- 
ing expenses with such other corporation of an office in the district 
in which suit for infringement of a patent is brought, did not give the 
court jurisdiction of a suit against a nonresident corporation for in- 
fringement of a patent. 

And it follows that if the défendant does not hâve "a regular and 
established place of business" in this district the court is without ju- 
risdiction, and the fact that the defendant's agent may hâve used in 
this district in the course of his business infringing envelopes, and the 
question whether the agency in question was to solicit orders and for- 
ward them to the home office for exécution, as in Tyler v. Ludlow- 
Saylor Wire Co., supra, and Westinghouse Electric & Mfg. Co. v. 
Stanley Electric Mfg. Co. (C. C.) 116 Fed. 641, or whether the agency 
was carried on with a power to complète a contract in this district 
binding on the défendant, as in Chicago Pneumatic Tool Co. v. Phil- 
adelphia Pneumatic Tool Co. (C. C.) 118 Fed. 852, are immaterial. 
In other words, in suits for infringement of letters patent against a 
nonresident corporation, both the fact that the défendant has com-^ 
mitted acts of infringement and has a regular and established place 
of business must concur; otherwise, the court is without jurisdiction. 

[2] II. Has the défendant, by its failure to hâve reviewed immedi- 
ately the jurisdictional question decided on the plea, precluded itself 
from now raising that question? In my opinion there are two con- 
clusive answers to this question: 

(a) An interlocutory judgment in equity or admiralty is always sub- 
ject to review or reversai until final judgment, and may be opened at 
a subséquent term. As was said by Judge Wallace in Celluloïd 
Manufg. Co. v. Cellonite Manufg. Co. (C. C.) 40 Fed. 476, 477 : 

"The cause remains under the control of the court until dlsposed of by a 
final decree, aud until then it can revise the interlocutory decree, or any pro- 
ceeding in the cause ; and it is its duty to correct any error of the master 
affecting the merits, as well as any error of Its own, properly brought to its 
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knowledge. Wooster v. Handy [C. C] 22 Blatchf. 308, 21 Fed. 51 ; Pertlns v. 
Fournlquet, 6 How. 206 [12 L. Ed. 406] ; Foumiquet v. Perklns, 16 How. 82 [14 
L. Ed. 854]." 

Other authorities directly in point are Green v. Fisk, 103 U. S. 518, 
26 L. Ed. 485, Northwest Transp. Co. v. Boston Marine Ins. Co. (C. 
C.) 41 Fed. 793, and Harmon v. Struthers (C. C). 48 Fed. 260. The 
right of a party aggrieved to appeal from an interlocutory order grant- 
ing or refusing an injunction must be regarded as permissive solely, 
and does not in any way change the interlocutory judgment into being 
a final one. 

[3] (b) Consent of the parties can never confer jurisdiction upon 
a fédéral court. Any jurisdictional fact prescribed by the statute is 
absolutely essential, and cannot be waived, and the want of it may 
be raised at any stage of the cause. Chicago, B. & Q. Ry. Co. v. 
Willard, 220 U. S. 413, 420, 421, 31 .Sup. Ct. 460, 55 L. Ed. 521 ; M. 
C. & L. M. Railway Co. v. Swan, 111 U. S. 379, 4 Sup. Ct. 510, 28 
L. Ed. 462; Cameron v. Hodges, 127 U. S. 322, 326, 8 Sup. Ct. 1154, 
32 L. Ed. 132; Martin v. Baltimore '& Ohio Railway, 151 U. S. 673, 
689, 14 Sup. Ct. 533, 38 L. Ed. 311 ; Minnesota v. Northern Securities 
Co., 194 U. S. 48, 62, 63, 24 Sup. Ct. 598, 48 L. Ed. 870; Thomas 
V. Board of Trustées, 195 U. S. 207, 211, 25 Sup. Ct. 24, 49 E. Ed. 160. 

[4] As the case is dismissed for want of jurisdiction, no costs can 
be taxed. Hornthall v. Collector, 9 Wall. 560, 19 L. Ed. 560; Inglee 
V. Coolidge, 2 Wheat. 363, 4 L. Ed. 261; Mciver v. Wattles, 9 
Wheat. 650, 6 L. Ed. 182; Strader et al. v. Graham, 18 How. 602, 15 
E. Ed. 464; Miller v. Clark (C. C.) 52 Fed. 900. 

Eet the motion be granted as against the Transo Paper Company, 
without costs. 
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(District Court, E. D. Pennsylvania. February 8, 1916.) 

No. 633. 

1. EQUITY ©=5395 REFERENCE TO MaSTEB — POWEBS OF MaSTER. 

A master, to whoin a patent infrlngeiuent suit was referred, had ample 
power, wlilch lie should not hesitate to use, to speed the cause and pré- 
venu unreasonable delay. 

[Ed. Note. — For otber cases, see Bquity, Cent. Dig. §§' 854-856; Dec. 
DIg. <©=»395.] 

2. Equitt iS=>407 — Rfbbence to Masteb — Report — Mattebs to be Incltjded. 

While equity rule 51 (198 Fed. xxxii, 115 C. C. A. xxxil) does not spe- 
ciflcally refer to proceedings before a master, the provision thereof that 
objections to évidence before an examiner or like oificer shall be in short 
form, stating tbe grounds of objection relled upon, but tliat no transcript 
flled by such offlcer shall include argument or debate, the report of a 
master in a patent infringement suit should not be incumbered vcith un- 
necessary and voluminous statement, argument and debate havlng no 
proper place in tbe record, and the line should be drawn between such 
umiecessary matter and the statement of reasons for objections. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 893-900, 903 ; Dec. 
Dig. <©=3407.] 

^EsFor other cases see same toplc & KEY-NUMBBR ia ail Key-Numbered Dlgesta & Indexe» 
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3. Patents ©=321 — Unfair Compeiitios — liiriîoPEB Use of Deçkee. 

The plaintiffi in a iiateut infringemeut suit may notlfy the défendantes 
customers of an interlocutory decree flnding that defendant's cherry seed- 
er infiinges certain speelfled claims of plalntifî's patent, and warn them 
against buying or vending, suçh Infrluged cherry seeder, and infornx 
them of an Intention to sue for, damages, and propose terms of com- 
, promise of liabllity without litigation. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 588, 589 ; Dec. 
Dig. <©==>321.] 

4. Patents ©=5321 — IJkfair Compétition — Impropee Use or Decree. 

Where circular letters sent out by the plalntlff in a patent infringement 
suit, in wliich an interlocutory decree was granted flnding tliat defend- 
ant's cherry seeder iiifringed certain claims of plaintilï's patent, to de- 
fendant's customers, dld not infomi thçni of the llmits of the interlocutory 
decree, or what patent was in suit, or what claims were infringed, nor in 
what respect defendant's seeder was held to infringe, but bore the infer- 
ence that the Interlocutory decree declared infringement against any or 
ail cherry seeders manufactured by défendant, and that plalntlff was en- 
titled to recover from defendant's customers profits made on sales of any 
or ail seeders purchased from défendant, It Was makiug an improper and 
unlawful use of the decree, entitling défendant to hâve it prohlbited 
from makiug rejtresentations to defendant's customers concerning sueh 
decree, wlthout statiug its limits and effect, and deflnltely informing them 
of the character of infringement adjvidged. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 588, 589; Dec. 
Dig. .©=5321.] 

5. Patents ©=5321 — Unfair Compétition — Impropeb Use of Decree. 

AVhere the plaintiff in a patent infriugeiiieiit suit was maklng an un- 
fair use of an interlocutory decree flnding infringement in certain respects 
in letters sent to defendant's customers, the court in which the suit was 
peiHling had authority on motion to control it in its use of sucli decree. 

[Kd. Note. — For other cases, see Patents, Cent. Dig. §§ 588, 589; Dec. 
Dig. €=5321.] 

In Equity. Suit by the Rollman Mannfactnring Company against 
the Universal Hardware Works. On defendant's motion to suppress 
circular letters sent out by plaintiff. Order in conformity with the 
opinion granting a part of the relief sought. 

See, aiso, 207 Fed. 97; 218 Fed. 651. 

Coyle & Keller, of Lancaster, Pa., and Archibald Cox, of New York 
City, for plaintiff. 

John A. Hippie, of Lancaster, Pa., and Wm. R. Davis, of New York 
City, for défendant. 

THOMPSON, District Judge. The défendant moves for varions 
forms of relief pertaining to the proceedings before the master. No 
substantial ground has been shown for interférence at this time with 
the exercise of the master's discrétion in the régulation of the pro- 
ceedings before him under equity rule 60 et seq. (198 Fed. xxxvi, 
115 C. C. A. xxxvi). 

[1] At the hearing there were charges and countercharges of re- 
sponsibility for delay. The master has ample power, which he should 
not hesitate to use, to speed the cause and prevent unreasonable delay. 
The length of time already cons umed suggests the probability of ap- 

«gssFor oUier cases Bee same toplc & KEY-NUMBER ia ail Key-Numbered Digests & Indexes 
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proaching necessity for such action, or for a certification to the court 
of the reason why the plaintifE's case is not concluded. 

[2] It may be well at this point to call the attention of the master 
and of counsel to the provisions of rule 51 (198 Fed. xxxii, 115 C. C. 
A. xxxii), providing that : 

"Objections to the évidence, before an examiner or like officer, shall be in 
short form, stating tlie grounds of objection relied upon, but no transcript 
tiled by such ofiicer shall include argument or debate." 

Reports are frequently returned to the court in which the notes of 
the proceedings before masters, examiners, and other ofiîcers are need- 
lessly increased by many pages of statement, argument, and debate 
of counsel. While rule 51 does not specifically refer to proceedings 
before a master, the first paragraph, in relation to the form of ob- 
jections to évidence, may be well taken to apply to any proceedings 
in which testimony is taken. No useful purpose is served by caus- 
ing the record to be incumbered in this manner, and the line should 
be drawn between the statement of reasons for objections and the un- 
necessary and voluminous statement, argument, and debate which hâve 
no proper place in the record. 

[3, 4J The question raised by the defendant's first motion is whether 
the circular letters sent out by the plaintiff on October 20, 1915, and 
the "follow-up" letters sent out on or about November 12, 1915, con- 
tain matter constituting an improper use of the interlocutory decree 
of the court and of its orders for production for inspection of the de- 
fendant's books and papers, and, if improper use bas been made of 
the decree and order, whether the court has authority to control the 
plaintiff's action in sending out such letters. 

It is not to be denied that the plaintifl^ may notify the defendant's 
customers of the decree finding that the cherry seeder manufactured 
by the défendant, which was oiïered in évidence before the court, in- 
fringed certain specified claims of the patent in suit, and may warn 
the défendant against buying or vending such infringing cherry seed- 
ers. And it is not to be denied that the plaintifl^ may lawfully inform 
a vendor of an intention tO' sue him for damages for the sale of the 
infringing article, and may propose terms of compromise of liability 
prior to litigation. Tuttle v. Matthews (C. C.) 28 Fed. 98; Philadel- 
phia Trust Company v. Edison Electric Light Co., 65 Fed. 551, 13 C. 
C. A. 40. 

The letters sent out by the plaintiff, however, did not inform the 
defendant's customers of the limits of the interlocutory decree — did 
not inform them what patent was in suit, nor v/hat claims were held 
to be infringed, nor in what respect the defendant's cherry seeder was 
held to infringe. The défendant had contended upon the argument 
of various motions before the court that the master should bave acted 
upon its ofl^er to .show the character of the cherry seeders made and 
sold by it after March 1, 1911, and should bave thereupon determined 
whether they infringed. 

In the opinion filed December 4, 1914, the court held that the plain- 
tiff was not obliged to accept the statements and affidavits of the 
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défendant as to what character of cherry seeders it had manufactured 
and sold after March 1, 1911, but might, within the limits defined in 
the order af May 13, 1915, examine the books and papers of the de- 
fendant, and obtain information regarding the character of the cherry 
seeders from the defendant's customers. 

The terms of the circular letters sent out bear the inference that 
the interlocutory decree declared infringement against any or ail 
cherry seeders manufactured by the défendant, and that the plaintifï 
was entitled under that decree to recover from the defendant's cus- 
tomers profits made on sales of any or ail cherry seeders purchased 
from it. 

The plaintiff contends, first, that the purpose of the letters is to ob- 
tain the information to which it is entitled, in order that it may per- 
f ect its claim for profits ; and, second, that it is within its rights 
in informing the defendant's customers of their liability to suit as in- 
fringers and in offering immunity from suit if they will give the 
information desired. The défendant contends that the plaintiff's pur- 
pose is to injure the defendant's business by alarming its customers 
with threats of litigation, and to obtain its business in the sale of 
cherry seeders. 

The purpose of the plaintiff must be judged by its acts. The letters 
contain no false représentation of the scope of the decree, but un- 
doubtedly suppress information as to its effect and limits. In that 
respect the plaintiff must be held to hâve made an improper and un- 
lawful use of the decree which prima facie would entitle the défend- 
ant to maintain a suit to protect it from in jury to its trade. Dittgen 
V. Racine Paper Goods Co. (C. C.) 164 Fed. 84; Id., 171 Fed. 631, 
96 C. C. A. 433 : Adriance, Flatt & Co. v. National Harrow Co., 121 
Fed. 827, 58 C. C. A. 163. 

[5] Under thèse circumstances, I am of the opinion that the court 
has authority, as was held in Asbestos Shingle Co. v. Johns-Manville 
Co. (C. C.) 189 Fed. 611, to control the plaintiff in its use of the inter- 
locutory decree. In that case the court said : 

"In vIew of ail thèse facts I think the complalnant should say expressly 
wfeat are the limits of his rights as flxed by tlie decree. I will not ask him 
not to claim that his patent covers the defendant's sliingles, for I do not think 
he is obliged to take the defendant's word for the fact that it sells no sliingles 
made on a paper machine, and, besldes, that is outside the scope of this suit 
altogether ; but if he ad^'ertises the decree in connection with sliingles he 
must niake it clear that the only shingles which it purports to protect are 
those made on a paper-making machine." 

The application hère is not for punishment for contempt, nor does 
the question of preventing a multiplicity of suits arise, as in many 
of the cases in which the power to grant relief has been discussed. 
Inasmuch, however, as the letters disclose a purpose, in addition to 
that of obtaining the information necessary for the prosecution of the 
plaintiff's case, to unfairly affect the defendant's trade and to unfairly 
secure the business of its customers, an order will be entered prohibit- 
ing the plaintiff from making représentations to the defendant's cus- 
tomers as to the interlocutory decree and the orders of the court with- 
out stating the limits and effect of the decree and orders, and without 
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definitely informing the defendant's customers of the character o£ 
infringement adjudged. 

Counsel may prépare and submit an order in conformity with this 
opinion. 



HOOD RUBBER CO. v. UNITED STATES RUBBER CO. et al. 

(District Court, D. Massachusetts. January 11, 1916.) 

No. 5. 

1. Monopolies iê=>17 — Combinations Prohibited — Sales of Goods. 

Six of the défendants, ail of whom were citizens of and dolng business 
In Massachusetts, were manufacturers of lasts or forms used In making 
rubber boots and shoes, aud were the only niakers thereof in the United 
States. A rubber company acquired control of other corporations engaged 
in the manufacture and Interstate sale of rubber footwear, for the pur- 
pose of controUing them and eontroUlng pi-ices of such goods, and with 
the intent of restrlcting and controlling the Interstate sale and transpor- 
tation of lasts made separate agreements with each of the last manu- 
facturers whereby tliey agreed to sell no lasts for a certain period, ex- 
cept to persons and corporations specifled by it. By means of tliese agree- 
ments it restrlcted and eontrolled the Interstate sale of lasts, and de- 
prived other persons engaged in the Interstate sale of rubber footwear, 
including plaintiff, of the ability to procure lasts. Held that, where it 
djd not appear that any of the last manufacturers intended to restrict 
and control trade, or knew of the contracts between the rubber company 
and the other last manufacturers, or knew of its purpose or intent to re- 
strain aud control trade, and none of such manufacturers occupied any 
dominating position in the trade in lasts, there was no combination or con- 
ST)iracy in restralnt of the trade, and the last manufacturers were within 
their rights in making the contracts, and were not liable under Sherman 
Act July 2, 1890, c. 647, 26 Stat. 209, for having done so. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 13 ; Dec. Dig. 
©=17.] 

2. MoNOPoi-iEs >S=328 — Actions for Damages— Combinations Distinguished 

FROM Contracts. 

A déclaration, setting out the facts mentloned, stated no combination or 
conspiracy in restralnt of trade, as against the rubber company, and was 
to be supported, if at ail, as alleging contracts made by it in unreasonable 
restralnt of Interstate trade, or a monopollzation of that trade. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18; Dec. 

Dig. <3=28.] 

3. Monopolies <®=328 — Actions for Damages— Persons Entitled to Damages. 

The fact that plaiutiff was a citizen of Massachusetts, manufacturing 
rubber footwear in that state, and was not a dealer in lasts, and only 
desired to buy lasts for its own use, and not for resale, dld not deprive 
tbe restralnt of trade, so far as it affected plaintiff, of the Interstate 
character necessary to bring it within the Sherman Act, as the restralnt 
or control obtained by the rubber company was a single thlng, not con- 
iincd to Massachusetts, and restrlcted the trade of the last manufacturers 
with everybody, Including citizens of their own state. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 18 ; Dec. Dig. 

<g=28.] 

©^sFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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4. Monopolies <®=»28 — Actions for Damages — rLKADiNG — "Tbade"- -"Con- 

TROr-"' — "MONOPOLY." 

A déclaration, In an action for damages agalnst the rubber company, 
allesins that hy means of such contracts it lllegally rcstiicted, llinited, 
and controUed the Interstate sale and transiiortation oC lasts, tliongh 
not explicitly and In the lausuatïc of tlie statute alle,i;ini; a monopolizins, 
or an attcnipt to monopoUze, stated a cause of action under Shernian Act, 
I 2 (IJ. S. Oomp. St. 1013, § S821), proliibitins every person froui nionopo- 
lizing or attemptliig to monopolise any i)art o( the trade or commerce 
amon^ the several states, as "trade" necessarily involves both buyiiig and 
selling, and a complète domination of either Is a domination of the trade, 
and "eontrol," as used lu the déclaration, was the substantial équivalent 
of "monopoly," as used in the statute. 

[Ed. Note. — For otlier cases, see Monopolies, Cent. Dig. § 18; Dec. Dig. 
<S=>28. 

For other définitions, see Words and Phrases, First and Second Séries, 
Monopoly ; Trade ; ControL] 

Action by the Hood Rubber Company against the United States 
Rubber Company and others. On démarrer to the déclaration. De- 
murrer of the défendant named overruled, and deniurrers of the other 
défendants sustained. 

Henry E. Warner and Arthur H. Brooks, both of Boston, Mass., 
for plaintiff. 

Robert M. Morse, Wilford D. Gray, George L. Huhtress, and 
Homer Albers, ail of Boston, Mass., for défendant United States Rub- 
ber Co. 

Chamberlain & Fletcher, of Brockton. Mass.. for défendants De- 
land and Cary. 

MORTON, District Judge. This is an action at law under the 
Sherman Act (26 Stat. 209) to recover threefold damages. The de- 
fendants are the United States Rubber Company, a New Jersey cor- 
poration engagée! in the manufacture of rubber footwear (which will 
be referred to as the défendant where not otherwise indicated), and 
six other persons and corporations, ail citizens of Massachusetts, and 
engaged .separately in that state in the manufacture of lasts used in 
making rubber boots and shoes. The défendants hâve demurred, and 
the question is whether the déclaration states a cause of action. 

It contains seven counts, the first of which, as I construe it, describes 
the f ollowing business situation : Uasts or f orms are necessary tools 
or appliances in the manufacture of rubber boots and shoes. In 
April, 1896, the only makers of them in the United States were the 
six last-named défendants, who, as it happened, were ail citizens of 
Massachusetts, and did business hère, and nowhere else. They sold 
their product extensively in interstate commerce. In the month re- 
ferred to the principal défendant acquired eontrol of ten différent 
corporations, organized under the laws of several dilïerent states, 
each of which was engaged in the manufacture and interstate sale 
of rubber footwear. It did this for the purpose of controlling such 
rubber companies as were then, or might thereafter be, engaged in 

©SjPor other cases see same topic & KEY-NUMBEH in ail Key-Numbered Dlgests & Indexes 
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the interstate sale of rubber boots and shoes, and of controUing the 
prices asked for such goods. 

In manufacturing rubber footwear, lasts are absolutely essential. 
The United States Rubber Company, with the intent of restricting 
and controlling the interstate sale and transportation of them, made 
in April, 1896, agreements with every one of the last manufacturera, 
whereby they separately agreed to sell no lasts until January 1, 1897, 
except to such persons and corporations as might be specified by the 
défendant. By means of thèse agreements the défendant restricted 
and controUed the interstate sale of lasts for rubber boots and shoes 
from the time when the agreements were made, in April, 1896, until 
they expired on January 1, 1897, and during that interval deprived 
other persons engaged in interstate sale of rubber footwear of ail 6p- 
portunity to procure lasts in this country. 

In April, 1896, F. C. Hood and A. N. Hood left the employ of one 
of the rubber companies then controlled by the défendant, and be- 
gan a rubber business under the name of the Hood Rubber Company. 
They bought land, and contracted for buildings and machinery to 
manufacture rubber boots and shoes, and took steps to form a cor- 
poration for that purpose. Before the corporation was chartered, 
F. C. Hood "on behalf of such corporation to be formed as afore- 
said sent an order for" lasts to one of the défendant last companies 
(déclaration, clause 9). This company wrote to the principal de- 
fendant, asking to be released from its agreement not to sell to other 
than designated persons. The défendant declined to grant such re- 
Icase by a letter which is set out in the déclaration, and might be 
found, in connection with the other facts alleged, to évidence an in- 
tent to restrict or monopolize the trade in lasts by the contracts re- 
ferred to. Thereafter F. C. Hood, "doing business as the Hood Rub- 
ber Company, and acting on behalf of himself and others who were 
forming the plaintiff corporation of the same name, endeavored to 
procure lasts from each and every one of said last companies, * * * 
and each and every one of the last companies refused to furnish lasts 
to the plaintiff, or to any rubber company not named in its contract with 
the défendant" (déclaration, par. 10). Hood, on behalf of the plain- 
tifif, made every endeavor to procure lasts within the United States, 
but was unable to do so. On or about October 12, 1896, the plaintiff 
corporation received its charter, and immediately afterward made fur- 
ther efforts to buy lasts from the manufacturers of them, but was un- 
able to obtain any suitable ones until the expiration of said contracts 
relating to them. 

The contracts between the United States Rubber Company and the 
last companies greatly restricted the trade in such lasts and subjected 
such trade to the absolute control of the principal défendant; and 
the contracts, conspiracies, and monopolies between the défendant 
and the last; companies were made with that intent, and to accom- 
plish that resuit. There are allégations of damage to the plaintiff 
by the défendants' acts. This is the case stated in the first count. 

Each of the remaining counts relates especially to some particular 
one of the contracts referred to between the défendant and the last 
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companies; each incorporâtes by référence the first count, se far as 
material, allèges that "said contract, agreement, or conspiracy was il- 
légal and void," and claims damages on account thereof. 

[1] There are no allégations that any one of the last companies 
knew that the rubber company was making contracts with other last 
companies, or was aware of any purpose or intent by the rubber com- 
pany to restrain and control trade by the contract made with it, or 
was informed in any way that its contract was part of an effort by the 
rubber company to control and restrict Interstate commerce by a 
séries of such contracts tieing up ail the last companies. No one of 
the last companies, apparently, occupied any dominating position in 
that trade. Upon the allégations of the déclaration, notViing more is 
shown than that each independently agreed to hold ail its product 
adapted to rubber footvvear for the défendant, or subject to its orders. 

In the absence of any purpose or intent on the part of any of the 
last companies to restrict and control trade by its contract, and of any 
knowledge that the other party to the contract was making it in pur- 
suance of a plan to restrict, control, or monopolize Interstate com- 
merce, and of any sufficient reason to believe that such would be the 
natural effect of the contract with the défendant, the last companies 
were, in my opinion, clearly within their rights in making the contracts 
in question, and are not liable under the Sherman Act for having 
done so. Upon the same reasoning, it seems to me apparent that this 
déclaration does not allège any combination or conspiracy in restraint 
of the trade in lasts. There is an entire absence of that joint or com- 
mon purpose and action which are the essence of a combination or 
conspiracy. The attempted control was reached for by the rubber 
company on its own account, and, so far as is alleged, without taking 
any other person into its confidence or apprising any other défendant 
of its intent. No other person participated or knowingly assisted in 
the illégal plan afoot. As to the last companies, no cause of action 
uhder the Sherman Act is stated. 

[2] As against the United States Rubber Company, the declara- 
tiofl does not set out any combination or conspiracy in restraint of 
trade. It is to be supported, if at ail, as alleging contracts made by 
the rubber company in unreasonable restraint of interstate trade, or 
a monopolization of that trade. It plainly relates to restraint or con- 
trol of trade in lasts, not in boots and shoes, and it allèges a complète 
and ,intentional restraint and control thereof by the défendant. 

[3] The first important contention of the défense is that the re- 
striction and control relied on by the plaintift" cover only the manufac- 
ture and sale of lasts by companies within a single state, Massachu- 
setts; that the plaintiff is a citizen of Massachusetts, and manufac- 
tures only in that state ; that the plaintiff is not a dealer in lasts, but 
ohly desired to buy them for its own use; that ail purchases of lasts 
by the plaintiff would hâve been intrastate transactions;, and that the 
alleged restraint, so far as it affected the plaintiff, was not of an in- 
terstate character, and is not within the Sherman Act. 

If the defendant's agreements with the last companies had related 
only to trade within Massachusetts, unquestionably the plaintiff would 
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have had no right of action under the Sherman Act. Addyston Pipe & 
Steel Co. V. U. S., 175 U. S. 211, 20 Sup. Ct. 96, 44 L. Ed. 136. But 
the restraint and control actually and intentionally obtained are not 
so limited; they include ail the United States, Massachusetts among 
them; and they restrict the trade of the last companies with every- 
body, including, of course, citizens of their own state. The defend- 
ant's control within the state was part of the larger complète control 
which it designed to secure; there was no separate agreement relat- 
ing only to the trade in lasts within Massachusetts. If the plaintifï 
had happened to réside out of Massachusetts, it would seem clear, on 
this branch of the case, that the Sherman Act applied and had been 
violated. If the plaintifï, though residing in Massachusetts, had been 
a dealer in lasts, selling them beyond the borders of that state, the 
defendant's alleged conduct would have interfered with the flow of 
that Interstate trade in which the plaintiff was engaged, and the case 
would have come within the décisions in Gibbs v. McNeeley, 118 Fed. 
120, 55 C. C. A. 70, 60 L. R. A. 152 (C. C. A. 9th Circuit), and Haie 
V. Hatch & North Coal Co., 204 Fed. 433, 122 C. C. A. 619 (C. C. A. 
2d Circuit). 

Does the fact that the person injured by an Interstate restriction or 
control of an illégal purpose and character happens to réside within 
the same state where the entire trade which is the subject of the re- 
striction or control originates deprive him of the right to a remedy 
under the statute? In other words, is the statute applicable to such 
a case? It seems to me that it is. The restraint or control obtained 
by the défendant, and by which the plaintiff was injured, was a single 
thing, not confined to Massachusetts, but extending to and including 
New York and Pennsylvania, for instance, and other states into which 
the trade might reach. Such a control the défendant had, upon the 
allégations of the déclaration, no right to acquire, and, having donc 
so intentionally and unlawfully, it is liable for the conséquences of 
its illégal conduct. I do not think that the décision in the Addyston 
Pipe Case, 175 U. S. 211, 20 Sup. Ct. 96, 44 L. Ed. 136, is inconsistent 
with thèse views. What was excepted from the injunction in that case, 
as I understand it, was separate agreements among défendants within 
a single state, relating only to trade within that state. The restraint 
condemned in the Reading Case (U. S. v. Reading, 226 U. S. 324, 
33 Sup. Ct. 90, 57 L. Ed. 243) occurred almost entirely within the 
state of Pennsylvania; but it was intended to reach and did reach 
beyond the borders of that state, and it was held illégal. See Chat- 
tanooga Foundry Co. v. City of Atlanta, 203 U. S. 390, 27 Sup. Ct. 
65, 51 L. Ed. 241; Loewe v. Eawlor, 208 U. S. 274, 28 Sup. Ct. 301, 
52 L. Ed. 488, 13 Ann. Cas. 815; s. c, 235 U. S. 522, 35 Sup. 
Ct. 170, 59 E. Ed. 341. 

[4] The déclaration does not explicitly and in the language of the 
statute allège a monopolizing or an attempt to monopolize. It does 
charge that "by means of such contracts the said défendant the United 
States Rubber Company illegally and unlawfully restricted, limited, 
and controlled the Interstate and foreign sale and transportation of 
lasts" (count 1, par. 8). Trade necessarily involves both buying and 
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selling, and a complète domination of either side is a dénomination 
6i the trade iii question. Taking the déclaration as a whole, it clearly 
allèges tliat the défendant acquired a complète and exclusive control 
of the selling trade in lasts for rubber f ootwear. It seenis to me that 
the word "control," as used in the déclaration, . is the substantial 
équivalent of "monopolize," as used in the statute, and that by the 
contracts in question the défendant, iipon the allégations of the déc- 
laration, obtained an illégal monopoly of the trade in lasts for rubber 
f ootwear. A cause of action is therefore stated under the second sec- 
tion of the statute. It should perhaps be noticed that the déclaration 
was filed July 2, 1902, when the law on this subject was not so far 
developed as it lias since become, and when the technical terms ap- 
plicable to cases of this character were less certain than at présent. 

The demurrers of ail the défendants except the United States Rub- 
ber Company should be Sustained ; the demurrer of the United States 
Rubber Company should be overruled. 

So ordered. 



INTERURBAN GENERAL CONTRACTIXG CO. OF NEW YORK et al. v. 

UNIÏEU SÏAÏES, to Use of VICTORIA WHIÏE GRANITE 
CO. OF OniO, et al. 

(District Court, D. Massachusetts. Jauuary 12, 1010.) 

No. G92. 

1. JuDGMENT ©=>137 — Equitable Relief — Nequgexce A^TD Mistake of 

COUXSEL. 

A surety company, wliich permltted .iudtrnient to be taken agaiust it 
by default beeause of a misuuderstaiidiiig between its New York counsel 
aud its Massaclnisetts counsel, each of wlioui uiiderstood that the other 
vvould attend to the matter, was not entitled to eiiuitable relief agaiust 
the judgnient, as a court of equlty does not i]iterfere with judgmeuts at 
law unless the coiuplaluant lias îvu équitable défense of whieh lie 
could iiob avait himself at law, or had a good défense at law which lie 
was prevented froiii availing himself of by traud or accident, unmixed 
with ]iegiigenee of himself or his agents. 

LlCd. Note.— For otlier cases, see Judgmeut, Cent, Dig. §§ 827, 828; Dec. 
Dig. ®=54a7.] 

2. CouBTS ©=305— Uniïed States Col-rts — B^ollowikg Staïe Pbactice. 

In deteruiiuing whether a défendant, agaiust whom a default judg- 
meut was obtained by reasou of a nùsunderstandiug by the différent at- 
tonieys representiug it, was entitled to équitable relief agaiust tlie judg- 
meut," the court was uot bound by the décisions of state courts, as the 
matter was oue coucerning its power rallier than its procédure. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 950, 052, 055, 909- 
971; Dec. Dig. ©=U(J5.] 

In Equity. Suit by the Interurban General Contracting Company 
of New York and another against the United States, for the sole 
use and benefit of the Victoria White Granité Company of Ohio, and 
others. On motion to dismiss the bill. Bill dismissed. 

<g::3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Ham, Frederick & Yont, of Boston, Mass., for plaintiffs. 
Franklin N. Newell, of Springfield, Mass., for défendants. 

MORTO'N, District Judge. The défendant in this suit obtained on 
June 21, 1915, in an action of law brought by it in this court, a judg- 
ment by default for nonappearance against the complainants herein. 
The term at which the judgment was entered expired and was ad- 
journed sine die. This is a suit in equity, entitled "Bill of Review," 
brought by the défendant in that action to enjoin the enforcement of 
the judgment so obtained, or to set it aside. The présent défendant, 
the judgment creditor, has fîled a motion to dismiss the bill, which is 
équivalent to a gênerai demurrer. 

[ 1 ] The case stated in the bill is in substance as f oUows : The 
New England Equitable Insurance Company, which is the principal 
complainant, and will be referred to as the complainant, was for- 
merly the New England Casualty Company. Under that name it be- 
came surety for the Interurban General Contracting Company, upon 
a bond to the United States of America to secure the performance 
of a contract between the United States and the Contracting Com- 
pany. The action referred to was brought against the Insurance Com- 
pany on that bond, and service of process vi'as duly made upon the 
défendant. The bond had been issued through the New York office of 
the Insurance Compan}', and the summons served upon the company 
was sent by its counsel in Massachusetts to its counsel in New York 
with the expectation that the New York counsel would thereafter at- 
tend to the matter. The Massachusetts counsel, therefore, took no 
steps to see that an appearance was entered. The company's New 
York counsel was advised of the commencement of the action, but he 
supposed that the complainant's interests as défendant therein were 
being attended to by its Massachusetts counsel; and he accordingly 
did not appear for it. The resuit of this misunderstanding was that 
the Insurance Company was defaulted, and the judgment by default 
before mentioned was rendered against it for the amount of the déc- 
laration, $687.08 and costs. The complainants admit that one of the 
original plaintiffs had a valid claim in the sum of $160.43, payment 
of which is offered in the bill. The bill f urther allèges : 

"1.3. That the clalm which was the foundation of the judgment which the 
défendants hâve against your complainants was unjusb and unfounded and 
that your complainants hâve a good défense to the sald action, and that except 
for the négligence and mlstake of thelr employés wonld hâve defeuded the 
sald action and oontested the assessment of damages; the défense Is that 
your complainants hâve paid the défendants and therefore owe them nothlng." 

The question is whether this bill sets up a case entitling the com- 
plainants to any relief. The principle by which it is to be determined 
is clear. 

"A court of equity does not interfère wlth judgments at law, unless the 
complainant has an équitable défense of which h© could not avall himself 
at law, or had a good défense at law which he was prevented from avalllng 
himself of by fraud or accident, unmlxed with négligence of himself or his 
agents." Gray, J., Knox County v. Harshman, 133 U. S. 152, 154, 10 Sup. Ct. 
257, 258 [33 L. Ed. 586]. 
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There is hère no question of any équitable défense which was un- 
available at law, nor of any fraud on the part of the original plaintiff 
in obtaining the judgment in question, nor of any mutual mistake. 
The real question is whether, upon the allégations in the bill, the 
judgment was obtained by accident, without négligence on the part 
of the Insurance Company. It is to be assumed, as the bill allèges, 
that there was a good défense to the action, except as to $160.43. 

[2] As the matter is one which concerns the power of the court, 
rather than its procédure, the courts of the United States are not 
bound by the décisions of the state courts. Bronson v. Schulten, 104 
U. S. 410, 26 L. Ed. 797; Wetmore v. Karrick, 205 U. S. 141, 27 
Sup. Ct. 434, 51 L. Ed. 745; City of Manning v. German Ins. Co., 
107 Fed. 53, 57, 46 C. C. A. 144 (C. C. A. 8th Circuit). 

In City of Kansas City v. U. P. R. R. Co., 192 Fed. 316, 114 C. 
C. A. 1 (C. C. A. 8th Circuit), the Railroad Company had brought 
a bill against the city. The subpœna was duly served upon the 
mayor and clerk, and was by them left on the city solicitor's table for 
attention by him. He did not notice it, no appearance was entered 
for the city, judgment against it was obtained by default, and the 
term expired. In proceedings to set aside the judgment it was averred 
that the city solicitor, in gathering up papers from his desk, had, by 
accident and mistake, taken up and disposed of the subpœna without 
noticing what it was. It was held, apparently upon demurrer, that the 
city was not entitled to relief. In Village of Celina v. Eastport Sav- 
mgs Bank, 68 Fed. 401, 15 C. C. A. 495 (C. C. A. 6th Circuit), the 
savings bank had brought an action against the village. The sum- 
mons was duly served upon the mayor. He consulted a firm of at- 
torneys, inquired if they would undertake the défense of the action, 
received an affirmative reply, and left understanding that he had ar- 
ranged for them to represent the village. The attorneys did not so 
understand the transaction and entered no appearance. Neither the 
mayor nor the attorneys paid further attention to the case until some 
months after judgment had been rendered on default and the term 
at which that was donc had expired. It was held by Taft, Lurton, 
and Severens, JJ., that no case was stated which warranted relief in 
equity. In Travelers' Protective Association v. Gilbert, 111 Fed. 269, 
49 C. C. A. 309, 55 E. R. A. 538 (C. C. A. 8th Circuit), Gilbert had 
brought an action at law against the association on an insurance cer- 
tificate issued by it. The summons was served upon the secretary 
of a subordinate lodge, who did not understand its significance and 
failed to apprise the défendant of it. Judgment was entered against 
the association on default for nonappearance. At the next term the 
défendant began proceedings to hâve the judgment set aside, and 
finally filed a bill of review. It was held that the association was not 
entitled to relief. No case has come to my attention in which, on 
facts at ail similar to those hère, relief was granted in the United 
States courts. 

This bill explicitly allèges that the reason why the complainant did 
not défend the action was "négligence and mistake of their employés." 
If this statement be taken as true, it is clear that no case for relief 
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is stated. If it be disregarded, I feel obliged, under the décisions 
referred to, which represent the gênerai law of the fédéral courts, to 
hold that upon the bill as a whole the complainant is not entitled to 
relief in equity against the judgment in question, and that the motion 
to dismiss must be allowed. 

The resuit is certainly a hardship to the original défendant, and 
strongly suggests the desirability of législation, giving to the fédéral 
courts power to review judgments by default, such as has been given 
to the courts of many states. See, inter alia, Rev. Laws Mass. c. 193, 
§ 14 et seq.; Rev. Stats. Maine, c. 91 ; Gen. Laws N. H. c. 234; Gen. 
Laws R. I. c. 297. Pending action by Congress, an amendment has 
been made to the rule of this court relating to entry of judgment, 
which it is hoped will to some extent prevent similar cases in the fu- 
ture. 

Motion to dismiss allowed ; the défendant may présent a decree dis- 
missing the bill. 



SANITARY STREET ELUSHING MACH. CO. v. STUDEBAKEE CORP. 

(District Court, D. New Jersey. October 9, 1914.) 

No. 313. 

INJUNCTION (S=>26 INFRINGEMBNT SUITB — EnJOINING PKOSECUTION OF OTHEB 

SiMILAK SUITS. 

In a suit against a contributory infringer for conniving at or facilitat- 
Ing tlie unlawful use of a lawful assemblage of parts, capable of lawf ul 
use not infringing plaintiff's patent, défendant moved for an order enjoin- 
ing tlie institution or prosecution of sults against its customers pending the 
flnal détermination of the issue between it and plalntlfC. Its affldavits 
showed that the various parts of the machine were identicai, and con- 
tained no explicit explanation that such parts could not be used in in- 
fringement of the patent, or that they had not in fact been so used. Held, 
that the Injunction would be denied, there being a substantial distinction 
between an action for procuring and contributing to an infringing use, 
and an action against customers who bave bought and taken possession 
of the machine, and used it in a way specifically prohibited. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 24-49, 54-61 ; 
Dec. Dig. <S=2Ô.] 

In Equity. Suit by the Sanitary Street Flushing Machine Company 
against the Studebaker Corporation. On motion for a stay of pro- 
ceedings in another action. Motion denied, 

See, also, 226 Fed. 797. 

HUNT, Circuit Judge. Défendant has moved that an order be en- 
tered directing plaintiff to stay ail proceedings in the case pending 
in the United States District Court for the Northern District of New 
York in Sanitary Street Flushing Machine Company v. City of Am- 
sterdam (see 225 Fed. 389), pending final décision and détermination 
of the issue herein, and directing that plaintiiï and its représentatives 
be further enjoined from instituting any other or further suits on 
the patent herein involved against the défendant or its representa- 

®=>For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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tives, or purçhasers of def endant's j machines, pending , the final déci- 
sion, and détermination of the issue between the parties herein, and 
f rom threatening to institute such suits. 

Passing' ail questions of po\Yer in the premises, and assuming that 
the court may enjoin the parties from proceeding with other suits 
pending in other courts, as prayed;for, I am clear in my mind that 
this court ought not to use any power so possessed ta issue the in- 
junction hère prayed for. As I am engaged in the trial of cases from 
day to day, I shall not be able at this time to elaborate the somewhat 
complicated history of this litigation. It is enough to say that the 
suit is one against a contributory infringer in conniving at or facil- 
itating the unlawful use of a lawful assemblage of parts, yet capable 
of lawful use not infringing the patent. 

Défendant may be sued as a user, and it should follow that plain- 
tiff, upon proof of necessary matter on the trial, may enjoin, and may 
assert rights which will prevent, unlawful use, and may, it would 
seem, pursue a right of action against customers who bave bought 
and taken possession. At ail events, there must be a distinction, which 
bas a substantial foundation, between an action for procuring and 
contributing to an infringing use and an action against customers 
who bave bought and taken possession of the machine, and who hâve 
used it in a way speciiically prohibited. Avoiding any confusion of 
thèse propositions, and examining the affidavits filed by the défend- 
ant, it would appear generally that the varions parts of the machines 
are identical ; and yet there is, in the affidavits, no explicit explana- 
tion that such parts cannot be used in infringement of the patent in 
suit, or that they bave not in fact been used in such infringement. 
This matter cannot be overlooked, in view of the vitally important 
point that it is the particular use of the éléments specified in the 
claims of the patent in suit that may form the basis for a monopoly 
which plaintiff may maintain. 

The case of Kryptok Company v. Stead Lens Company, 190 Fed. 
767, 111 C. C. A. 495, 39 L. R. A. (N. S.) 1, is well reasoned, and, 
as applied to the motion for an injunction, constrains a conclusion 
against any interférence at this time by this court with the right of 
the plaintitï to sue in another court of co-ordinate jurisdiction. Of 
course, nothing said herein in any way can conflict with the gênerai 
rule that a court of equity may upon proper showing so regulate the 
trial of its calendar as not to require parties to go to unnecessary 
expense and duplication of work. 

Motion for injunction denied. 
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LAUDERDALE COUNTY v. KITTEL et al. 

(Circuit Court of Appeals, Fiftli Circuit. February 11, 1916.) 

Xo. 2803. 

1. HiGirwAYS ig=>11.3 — Construction Conteacts — I'arties Liable. 

Const. iliss. lSi)0, § 170, provides tliat the board of siipervisors shall 
represent the county in the management of its affairs and hâve full ju- 
risdictlon over the roads of the county. Laws Miss. 1910, c. 149, was en- 
tltled: "Ali) act authoriziug the board of supervlsors to construct and 
malntain public roads in any one or more supervlsors' districts of the 
various counties of the state ; to Issue bonds and levy taxes for that 
purpose ; and provlding for the nianner in whicli said roads shall be cou- 
structed and malntained ; and how bonds shall be Issued and taxes levled 
for tbat purpose." It was amended by Laws 1912, c. 145. In the orig- 
inal act the Caption of section 1 read: "Boai'd of Supervlsors Authorized 
to Construct Hlghways and Provide Funds Therefor." That section pro- 
vides that the board of supervlsors of any county is thereby authorized 
and emix>wered to construct and maintain one or more highways by con- 
tract in any one or more supervlsors' districts, and for that purpose to 
issue and sell bonds, levy and coUect taxes, and maintain such roads as 
therein provlded. Section 5 provides for the appolntment of road com- 
missloners in districts in whlch roads are so to be constructed, and pro- 
vides that they shall liave the management aud supervision of the con- 
struction and maintenance of roads bullt thereunder, subject to the ap- 
proval of the board of supervlsors, aud subject to such approval shall 
détermine and fix the roads to be constructed and malntained, let ail con- 
tracts, etc., ail acts doue by them to be subject to ratification or rejection 
by the board of supervlsors. It dlvldes the county Into road districts, 
and provides for tbe Issuance of bonds of the district in whlch roads are 
to be constructed, and for the levy of taxes on the property in such dis- 
trict, but the bonds are to be executed by the président of the board of 
supervlsors and counterslgned by the clei'k, and to be under the seal of 
the county. The taxes and proceeds of the bonds are to be kept as a 
separate fund by the county treasurer, and it is provlded that the board 
of supervlsors shall levy an annual tax on the reconnuendation of the 
commlssloners, whlch shall be used to supplément the gênerai road fund 
of the county in maintalning the roads iirovided for th(>rein. IJehl, that 
the road districts are not corpornte entitles, separable from the counties, 
but are mère geographical subdivisions tliereof for administrative pur- 
poses, and the road commlssloners are mère subordinate county olHcers, 
and in signing coiitracts represent the couuty, and hence the county may 
be sued on such a contract. 

[Ed. Note. — For other cases, see Highwavs, Cent. Dig. §§ 348-352, 355 ; 
Dec. Dig. ©=113.] 

2. CouKTS <@=>366 — United States Courts — State Laws as Rules of Déci- 

sion. 

The décision of a state court of last resort as to the construction of a 
State statute Is binding upon a fédéral court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-957, 960- 
968; Dec. Dig. <S=5366.] 

3. Appeai, and Error ©=1039^ — Haemless IOeror — Rulings on Pleadikgs. 

Where, under the déclaration and the gênerai issue, with notice of 
spécial matters of . défense, the parties were permitted to give in évidence 
ail matters of offense, défense, and reply, they could hâve suffered no 
injury from any rulings on the pleadings. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. §§ 4075- 
4088; Dec. Dig. ©=1039.] 

(Ê=For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indeiei 
229 F.— 38 
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4. Appeal and Ebrok <®=>1052— Harmless Ebbob — Admission or Evidence — 

Cube. 

An objection to the admission of a letter In évidence on the ground 
that It was a copy was cured by the subséquent introduction of the orig- 
inal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4171- 
4177; Dec. Dig. <S=3l052.] 

5. Evidence <a=»121 — Ees Gest.ï;. 

In a contractor's action for damages from the refusai of the défendant 
county to permit hlm to complète a hlghway construction contract, évi- 
dence that plalntlffl replied to a notice to discontinue woT]i under the 
contract, and did not by silence acquiesce in the décision of the road com- 
missloners, was a part of the res gestee and admissible. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 303, 307-338, 
1117, 1119; Dec. Dig. ®=121.] 

6. Trial <g=>54 — Réception of Evidence — Limiting Effect — Eequest. 

In a contractor's action against a county for damages from the coun- 
ty's refusai to permit hlm to complète a hlghway construction contract, 
there was admitted In évidence a letter wrltten by plalntiff in reply to 
a notice from the road commlssioners to discontinue the work. Held 
that, as tliis was admissible to show that plaintiff did not acquiesce In 
the décision of the commlssioners, the fallure to restrict its effect to thia 
purpose was not error, In the absence of a request that It be so limited. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 126-128; Dec. Dig. 
®=54.] 

7. Tleading <S==>381 — Issues — Evidence Admissible. 

In a contractor's action for damages from the refusai of the défend- 
ant county to permit him to complète a hlghway construction contract, 
where the pleadlngs presented the question of the good falth of the coun- 
ty's eugineer in reporthig to the road commlssioners that plaintifC was 
unnecessarily delaying the work, évidence that the englueer was in col- 
lusion wlth the représentative of plalntlff's surety to substltute another 
and favored contractor in the conipletlon of the work was admissible, 
as any évidence tendlng to show good falth or lack of good faith was 
admissible, though not speclally pleaded ; the pleadlngs not belng re- 
qulred to set out the évidence. 

[Ed. Note.— For other cases, see Pleadlng, Cent. Dig. §§ 1238, 1253- 
1279; Dec. Dig. ®=>.381.] 

8. Evidence <®=3ll6 — Relbvanoy — Actions foe Bbeach of Highwat Con- 

STKUCTION CONTHACTS. 

AVhere, in a contractor's action for damages from the refusai of the 
défendant county to permit hlm to complète a hlghway constniction con- 
tract, plaintlff was permitted to prove that one of the county's attor- 
neys admitted that the county had retained a fund of $25,000 to answer 
any .ludgment that mlght be recovered against It by plaintlff, the county 
sliould hâve heen permitted to show that no such fund was retained, as 
the alleged admission could be rebutted, either by évidence tendlng to 
show that It was not niade or by évidence tendlng to show that it was 
in fact untrue. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 134, 135; Dec. 
Dig. ©=5ll6.] 

9. Appeal and Ehkor ©=>1058— Haemless Eebob — Exclusion of Evidence. 

Where, in such action, a witness had, without objection, testlfled that 
no such fund had been retained, and that the sum In the road fund did 
not amount to the sum sald to hâve been retained, défendant was not 
In.fured by the refusai to permit the witness to reiterate thls statement. 

[IM. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4195, 
42(X)--1204, 4206; Dec. Dig. <©=>1058.] 

e=For other cases see same toplc & KBY-NUMBÎ3R lu ail Key-Numbered Dlgests & Ind<>ie3 
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10. WlTNESSES <g=»268 — EXAMINATION — CbOSS-ExaMINATTOK. 

In a contractor's action for damages from the refusai ot the amendant 
county to permit hlm to complet» a hlghway construction contract, plain- 
tlff clalmed that the county's engineer, In reportlng that he was unnec- 
essarily delaying the work, did not act In good faith, but was In col- 
lusion wlth a représentative of plalntlff's surety and the H. Co., and 
made such report for the purpose of ellminatUig plalntiff and substituting 
the H. Oo. In the completion of the work. Wltnesses for the county 
were permitted on cross-examinatlon to testify to prevlous transactions 
between the county, through its road engineer and road commissloners, 
and the H. Co., tendlng to proTe that favoritlsm had been shown that 
Company. Seld that. In vlew of the suggestion of collusion, It was with- 
In the discrétion of the court to permit this cross-examination. 

[Ed. Note.— For other cases, see Wltnesses, Cent Dlg. || 931-M8, 959 ; 
Dec. Dlg. <®=»268.] 

11. Teial <@=i45(3) — Offer and Pkoof. 

In such action, the exclusion of évidence as to the circumstances at- 
tendlng the payment to the H. C5o. on former contracts of the retalned 
percentage In advance of the tlme when It was legally payable was not 
erroneous, where défendant made no spécifie statement as to what It 
expected to prove, other than that the engineer had nothing to do wlth 
thIs prématuré payment, and the wltness was permitted to and dld tes- 
tify that the engineer had nothing to do wlth procurlng the reserved 
percentages to be paid In advance of the légal tlme of payment. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. § 113; Dea Dig. 
®=>45(3).] 

12. highwats ®=»113 highwat constbuction contracts ^actions 

Questions toe Juet. 

In a contractor's action against a county for breach of a hlghway con- 
struction contract, whlch stated the prlce of one item of work as 19% 
cents a yard, défendant contended that the understood price was 1914 
cents a yard, and there was évidence that at the meeting of the road 
commissioners, at whlch plalntlff's bld was accepted, the clerk read the 
bld as 19% cents for such item, and that plaintifC sald nothing. There 
was also évidence, however, that subséquent estimâtes were made and 
paid on the basls of 19% cents, and that after the contract was taken 
over by plalntlff's surety payments were made to It on the same basls. 
Held, that thls practical construction of the contract by the parties made 
it a question for the jury as to whether there was a meeting of the minds 
when the contract was executed regardlng the prlce to be paid. 

[Ed. Note. — For other cases, see HIghways, Cent. Dlg. §§ 348-352, 355 ; 
Dec. I>ig. <g=>113.] 

13. HiGHWATS <S=>113 HiGHWAT CONSTBUCTION CONTBACTS — BBBACH — ^DE- 

CISION 01' Engineer. 

A hlghway construction contract provlded that the good roads com- 
mission reserved the rlght to déclare the contract forfelted If at auy tlme 
it should appear to the engineer that the work or any part thereof was 
being unnecessarlly delayed, and that under such conditions the contrac- 
tor would be notified In writing to discontinue the work, and that ail 
money due htm, as well as his bond, would be held to protect the county 
from any loss in the completion of the work. The contractor's bond pro- 
vlded that the surety should at its option hâve the rlght, upon default 
of the contracter, to complète the work, and should be entltled to such 
beneflts and émoluments as might then be due the contractor. The engi- 
neer reported to the commission that the work was belng unnecessarlly 
delayed, and the commission adopted a resolution providing that notice 
be given to the contractor and the surety for the contractor to discon- 
tinue work, and that unless the surety should forthwith take charge of 

$=9For other casec aee same topic & KBT-NUMBER in ail Key-Numbered DlgesU & Indexes 
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thework and undertake the, performance of the contract the , commission 
would forfeit the contraqt, and contract with other parties for the. per- 
formance of the contract. Jteld-, tliat the opinion of tlie engineer that 
the worlc was boing unneçess;irl)y delayed was not final, and conclusive, 
unless the commission forfeited the contract, and as the commission pur- 
posely refraiued from declariug the contract .forfeited, and merely tlirent- 
ened to forfeit It, in order to avoid releasiug the surety, the engineer's 
opinion was not final, and in the contra ctor's action for breach of the 
contract the issue was whether the work had In fact been so uuneees- 
aarily delayed that it could not reasonably bave been completed within 
the time allowed by the contract. : , 

[Ed. Note. — For otlier cases, see Highways, Cent. Dig. §§ 348-352, 35.5 ; 
Dec. Dlg. iS=113; Gontracts, Cent. Dig. § 1;î35.] 

14. ArPEAL AND EltROB iS=^1033 IlAHMLESS ErKOE — ErROKS FAVOBABLE TO 

Appellant. 

As the county in snch action was entitled to no instruction whatever 
as to the concUisiveness of the engineer's opinion, an Instruction on that 
SubJGct was favorable to it, and conld not be complained of by it. 

[Éd. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4052- 
4062; Dec. Dig. (©=1033.] 

15. HrGUWAYs ®=3ll3 — Highwat Construction Contbacts— Actions — In- 

structions. 

In such action, instructions that the biirden was on plaintlff to estab- 
lish by a prépondérance of tlie évidence ail of the facts necessary to sus- 
tain its insistence, tliat If plaintlff was not in good faitli prosecuting tlie 
work required of him, or was so environed tliat it could not in reason be 
expected that lie would complète the work within tbe time specified in 
the contract, tlie verdict should be for défendant, and that if plainfiff be- 
gan work under tbe contract, and was prosecuting it with sucli diligence 
tbat lie would reasonably liave completed the work within the time al- 
lowed by the contract, the verdict shonld be for plaintlff, fairly pre- 
seîited the Issue wbicli was determinative of the merits. 

[ICd. Note. — For other cases, see Highways, Cent. Dig. §§ 348-352, 355 ; 
Dec. Dig. ©=113.] 

In Error to the District Court of the United States for the East- 
ern Division of the Southern District of Mississippi ; Henry C. Niles, 
Judge. 

Action by J. O. Kittel, trading as the Tennessee Stable & Transpor- 
tation Company, and others, against the County of Lauderdale. Judg- 
ment for plaintiiïs, and défendant brings error. Afîirmed. 

This is a writ of error from a judgmeiit in favor of the plaintifC in the 
court below, Kittel, who is the défendant in error in this court, and against 
the défendant in that court, the county of Lauderdale, which is the plaintlff 
in error in this court. The action was for the aUeged breach of a contract, en- 
tered Info between the plaintlff, Kittel, and the road commissioners of district 
No. 1, Lauderdale county, for the building by the plaintlff of certain publie 
roads, on the terms therein prescribed and for the compensation tberein flxed. 
The plaiutiff entered into tbe performance of the contract, and after having 
been engaged thereon some six months was notifled by the road commissioners, 
pursuant to a resolution adopted by them on December 27, 1913, to discontinue 
work, which tbe plaintlff thereafter did, whereupon the road commissioners 
permitted one of the sureties on the bond given by the plaiutiff to secure the 
performance of the contract to enter upon and complète the work under the 
original contract, through a construction company employed by the surety 
for that purpose. The plaintlff thereupon instituted this action to recover tho 
damages clalmed to hâve been suffered by him hecause of not liavlug beeii 
allowed to coiiiplete his contract. Tlie suit; was instituted against tbe county 

<g=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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of Lnuderdale, and iiot agaiiist the road commissloners of district No, 1 of 
that C'ounty. The plaintiff recovered a judgment in the court below, to review 
wliicli tliis writ of error \Yas sued ont by tlie connty of Lauderdale. ïhere 
are 59 errors assigued ou the record, not ail of wliicli were relied upon in the 
briefs or upou the argument. Tlie two principal questions presented are: (1) 
The lialiility of the county of Lauderdale to be sued upon the contract of the 
road conimissioners of district No. 1, Lauderdale county; and (2) the effect 
to be glven the finding of the eugineer of the road comniissioners that the 
vvork, under the contract by the original contractor, Kittel. at the time it 
was ordered discontiuued, was l)eing uniiecessarily delayed. Other assignments 
relate to varions rulings durlng the ju-ogross of the trial, and such as are 
stressed in argument or brief are considered by us in this opinion. 

C. C. Dimn, A. S. Bozeman, and A. B. Amis, ail of Meridian, Miss., 
for plaintiff in error. 

C. D, Christian, of Meridian, Miss., and Harry S. Stokes and T. 
T. McCarley, both of Nashville, Tenn., for défendants in error. 

Before PARDEE and WALKER, Circuit Judges, and GRUBB, 
District Jndge. 

GRUBB, District Judge (after stating the facts as above). [1] 
The question which présents itself on the threshold is the liability of 
the défendant to be sued on the contract of the road coinmissioners 
of district No. 1. The iîrst and fifty-sixth assignments of error pré- 
sent the question. The contention of the plaintiff' in error, in that re- 
spect, is that the act of the Législature of Mississippi, authorizing the 
création of road districts in the varions counties of the state, and au- 
thorizing the commissloners of such districts, when created, to con- 
tract for the building of roads in such districts, should be construed 
as having the effect of creating the districts, when organized, municipal 
corporations, which were separate légal entities from the counties in 
which they existed, and alone responsible for and suable on the en- 
gagements entered into by them. The défendant in error's opposing 
contention is that the effect of the act was merely to provide admin- 
istrative agencies of the existing county governments, through the 
création of the road districts, through which the work of road build- 
ing in the counties could be subdivided into smaller units, and more 
conveniently and efffciently accomplished, than by the gênerai officers 
of the county, such gênerai officers being required to retain the super- 
vision of the work and the expenditure of funds in the varions dis- 
tricts and of the commissloners in their management thereof, and 
that the road districts provided for by the act were not separate cor- 
porate entities, were not subject to be sued as such on the contracts 
made by their commissloners ; that such contracts were the engage- 
ments of the counties, whose représentatives the commissloners were; 
and that the counties were alone suable thereon. 

The act of the Législature of Mississippi, authorizing the création 
of road districts and the appointment of road commissloners for them, 
was approved March 3, 1910, and is known as chapter 149 of the 
Laws of Mississippi of 1910. It was amended by an act approved 
March 11, 1912, and known as "chapter 145 of the Lav^'s of Missis- 
sippi of 1912." The record shows that district No. 1, Lauderdale 
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county, was legally organized under thèse acts, and that the contract 
sued on was entered into by road commissioners of that district with 
the défendant in error. 

We hâve reached the conclusion that the suit was properly instituted 
against the county of Lauderdale as défendant. The title of the 
original act, viz., "An act authorizing the board of supervisors to con- 
struct and maintain public roads in any one or more supervisors' 
districts of the various counties of the state; to issue bonds and levy 
taKes for that purpose; and providing for the manner in which said 
roads shall be constructed and maintained; and how bonds shall be 
issued and taxes levied for that purpose," clearly indicates that the 
board of supervisors of the counties, and not the road commissioners 
of the districts, were regarded by the Législature as the body intrusted 
with the ultimate duty of road construction and maintenance in the 
districts created by it. The caption of section 1 of the act is also 
persuasive of the idea that the Législature intended to place on the 
supervisors, as representing their counties, the duty of road construc- 
tion, and the caption of this section in the amended act is consistent 
with this idea. The former is "Board of Supervisors Authorized to 
Construct Highways and Provide Funds Therefor;" that of the 
amended act, "Public Highways — How Counties may Construct the 
Same." The section itself imposes the duty of the construction and 
maintenance of highways, and the issuance and sale of bonds therefor, 
and the levy of taxes to pay the bonds issued, and to maintain the roads 
constructed, on the supervisors of the county. Section 5 provides 
for the appointment of road commissioners by the county board of 
supervisors and their duties. Their duties are defined to be: 

"To liave tlie management and supervision of tlie construction and main- 
tenance of the roads builb under tlie provisions of ttiis act, subject to the 
approval of tlie board of supervisors; and for their services shall be pald 
their actual expenses, not exceeding flfty dollars each, p€r annum; and it 
shall be the duty of such commissioners, subject to the approval of the board 
of supervisors, to détermine and fix what road or roads shall be constructed 
and maintained in such district or districts out of the proceeds of the sale 
of such bonds and the levy of such taxes ; and it shall be their duty to let 
ail contracta for the construction and maintenance of such roads in the manner 
now provided by law for the letting of contracts for public work by the board 
of supervisors ; and it shall be their duty to employ a compétent engineer to 
survey and lay out such road or roads in such district or districts, as they 
shall détermine upon." 

The section then proceeds to define the duties of the engineer so 
selected and to provide that his estimate and survey shall be adopted 
or rejected by the commissioners, and their action spread upon their 
minutes, and that ail acts donc by the commissioners shall be subject 
to ratification or rejection by the board of supervisors. 

The character of the duties imposed on the commissioner, and the 
requirement that in the performance of them they are subject to 
the approval of the supervisors, clearly demonstrates that the pur- 
pose of the Législature was merely to create a subordinate admin- 
istrative agency to relieve the supervisors of the direct management 
and supervision of road construction and maintenance in the road 
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districts, just as might hâve been donc by the appointment of an 
individual road supervisor in each district. The purpose of the di- 
vision of the county into road districts, the bonds of which were to be 
issued to provide for the construction of roads in each district, and to 
be paid by the levy of taxes on the property in each district, was to 
geographically distribute the burden according to the spécial benefits 
and to reduce the size of the unit, so that the management and super- 
vision might be the more eiïective. The ultimate control in ail mat- 
ters was retained in the county through its supervisors. The letting 
of ail contracts, the employment of the engineer, the détermination of 
the particular roads to be built, and the approval or rejection of the 
engineer's survey and estimâtes were ail administrative détails, not 
beyond the authority of an employed superintendent, in view of 
the fact that they were ail subject to the approval or rejection of the 
board of supervisors. The contracts of the commissioners were of 
no force till approved by the county supervisors, and they then be- 
came the contracts of the counties. 

The bonds are expressly required by the act to be executed by the 
président of the board of supervisors, and countersigned by the 
clerk of that board, and to bear the impress of the seal of the coun- 
ty. They are the bonds of the county, though issued for the account 
of a particular road district, the property in which is primarily lia- 
ble for their payment. The county, however, is the obligor, and 
would be the proper party défendant in an action to enforce them. 
It is true that the proceeds of bonds sold and the taxes levied are 
directed to be kept as a separate f und by the county treasurer, whose 
bond is made liable for their safe-keeping; but this is made neces- 
sary, since the bonds are payable primarily out of the fund derived 
from taxes collected on the property in each road district, and the 
proceeds of the bonds are to be used exclu sively for the construc- 
tion of roads in that district. That there is not an entire sépara- 
tion of the administration of the district roads from that of the county 
roads appears from section 6 of the act. It provides : 

"That the public highway or highways, so surveyed and adopted by such 
commissioners, shall be constructed and maintained out of the proceeds of 
such bonds ; proceeds of such bonds to be used alone in their construction ; 
and the board of supervisors shall levy an annual tax on the recommendatiou 
of such commissioners on ail the taxable property in such district or districts 
of not exceeding one mill on the dollar, whi-ch shall be used to supplément the 
général road fnnd of the county in maintaining said road or roads and the 
culverts, bridges and levées thereon." 

That the Législature of Mississippi intended to divest the county, 
through its supervisors, of jurisdiction over ail roads in the varions 
districts, is unlikely in view of the probable conflict of such an attempt 
with section 170 of the Constitution of the state, which provides that 
the board of supervisors shall represent the county in the manage- 
ment of its afïairs, and hâve full jurisdiction over the roads of said 
county. 

Looking at the language of the act, and the purpose to be subserved, 
and the constitutional provision necessarily considered by the Leg- 
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islature, we are of the opinion that the road districts are not sep- 
arable corporate entities from the counties, but mère geographical 
subdivisions thereof for administrative purposes, and that the road 
commissioners are mère subordinate county officers, exercising their 
functions within the hmits of such subdivisions, and that in sign- 
ing contracts for the construction of roads the corporate entity they 
represent was the county, and not the road districts. 

The case^of Meath v. Philhps County, 108 U. S. 553, 2 Sup. Ct. 
869, 27 h. Ed. 819, is différent in its facts from this case. In that case 
levée districts were created by the Législature out of lands in différent 
counties for the purpose of reclaiming the lands in such districts 
and of taxing the lands in the districts created to provide for the 
expense incurred. The act provided for levée inspectors and a treas- 
urer, officers independent of any county organization. The levée dis- 
tricts might comprise lands in more than one county, and hence were 
not mère subdivisions of the county territorially, and could not be 
considered such for administrative purposes. The unit created was 
more extensive than the county, and so could not be a political sub- 
division of it. The county courts and the sheriffs were required 
by the act to perform certain services for the levée district, in the 
doing of which the Suprême Court held they acted as the représenta- 
tives of the district, and not of the county. The conclusion rcached 
was that the districts used the machinery of the counties already in 
existence for district purposes, and that the counties were not thereby 
involved. The Suprême Court in its opinion, distinguishing that 
case from the cases of County of Cass v. Johnston, 95 U. S. 360, 24 
I.. Ed. 416, and Davenport v. Dodge County, 105 U. S. 237, 26 L. Ed. 
1018, as presenting entirelv différent facts, sav (108 U. S. at page 555, 
2 Sup. Ct. at page 870 [27 h. Ed. 819]):' 

"Iii tho case of the County of Cass, the law pi'ovirted in terms for an issue 
of tioiids in the iianio of tlie county, and in tliat of Davenport we construed 
(lie law to l)e i]i effeet tho sauie. Consequeutly tliere were in those cases 
o'.jliKations of the counties, paynlile out of speeial funds. Ilei-e, however, there 
was a nianifpst intention to bind the levée districts only by the obliirations 
incurred, and not to make the county, in its political capacity, responsible for 
the payaient of the debts that were created for levée purposes iiiider thèse 
laws. Tlie machinery of the county was to lie used in the levy and collection 
of the spécial taxes recjuired, but the county, as a county, was to be lu no way 
Involved." 

In this case the act imposes on the cotmty the duty of building the 
roads, and makes the bonds issued therefor the obligations of the 
county, and merely créâtes additional county machinery, in the road 
commissioners distributed among the varions districts, for conven- 
ience of administration. As the use of the machinery of the county 
by the levée districts in the Cass and Davenport Cases was held not 
to involve the county, so the création of additional machinery by 
the Législature for the use of the county, in performing its constitu- 
tional functions with relation to pubhc roads, should not be held to 
release the county from liability, where it wouid otherwise bave 
been so. 
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The Suprême Court of Mississippi has so construed this same act 
in the case of Prather v. Googe, 67 South. 156. The court said (page 
159), referring to assignments of error based upon the claimed con- 
flict of the act with section 170 of the Mississippi Constitution: 

"They ail proceed upon the idea that the Législature has undertaken to 
create taxiug districts or corporations with powers of taxation, or to carve 
ont of a supervisor's district a separate and distinct taxing district, with in- 
definite powers. The vice of this conception is made apparent by a niere 
reading of tlie law. The bill is drawn witli due regard to the plenary juris- 
diction over roads vested in boards of supervisors by section 170 of tire state 
Constitution, and this thought runs through every word and phrase of the 
act. The exercise of the powers given by tlie act and the carrying out of the 
selieme is placed where it helongs, in the control and under the jurisdiction of 
boards of supervisoi's. The mothods for the construction and niainteuance of 
l)ublic roads, and the means through which the funds neeessary to this end 
may he obtained, is a proper subject of législation, and are without objection, 
uuless they in ternis or by neeessary implication take away from boards of 
supervisors the i^owers conferred by the Constitution. Nothing can be found 
in the act justifying the iuference tbat the I/Cgislature was undertaking to 
confer upon a sei)arate taxiug district, or corjiorate eutity, jurisdiction over 
pulilic roads, or tlie power to levy taxes upon pers<nis or proiierty. For cou- 
venience, and in order to identify the projjcrty to be assessod for the purpose 
of securing funds to liqnidate the l)onds to be issned, the act provides tliat 
boards of supervisors will issue the Imiids of the district, upon wliich spécial 
henetits are conferred. The district gets the iK-nefit of the gênerai plan for 
working roads, aud somethiug more, and this souiethiug more is the thing the 
district is requircd to pay." 

[2] The validity of county road bonds, issued under this act, was 
under considération by the court. The act was assailed as being in 
conhict with section 170 of the Mississippi Constitution, in that it in- 
fringed upon the plenary jurisdiction of the county boards of super- 
visors over public roads, by conferring a part of this jurisdiction on 
separate entities ; i. e., the road commissions of the road districts 
created under it. The court reached the conclusion that the act did 
not conflict with section 170, by holding that the road districts were 
not separate entities, but parts of the machinery of tire counties; 
that the bonds were the bonds of the counties, though having as se- 
curity for their payment the taxing power of the governments of the 
counties to be exerted upon the property peculiarly benefited by the 
spécial i-.nprovement. It cannot be said that this holding was un- 
necessary to the décision of the case, since it was an important and 
neeessary part of the process of reasoning by which the court reached 
its décision. The décision of the state court of last resort upon the 
construction of its statute is binding upon us, had we not reached the 
same conclusion. 

[3] The assignments of error which relate to questions of plead- 
ing (numbered 3, 53, 54, and 55) may be dismissed with the statement 
that the parties, under the déclaration and the gênerai issue with no- 
tice of spécial matters of défense, were permitted to give in évidence 
ail matters of ofïen.se, défense, and reply, and could bave suffered no 
injury from any rulings on the pleadings. 

[4-6] The sixth assignment is based upon the introduction against 
plaintiff in error's objection and exception of a letter which the de- 
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fendant in error wrote to Broach, the then chairman of the road com- 
missioners. The letter was objected to, because it was a copy; but 
this objection was cured by the subséquent introduction of the orig- 
inal. The further objection was that it was a self-serving déclaration 
of the défendant in error, after the controversy had arisen. It was 
written in reply to the notice served upon défendant in error by the 
road commissioners to discontinue work under his contract, because 
the work had been, in the opinion of the engineer, unnecessarily de- 
layed. The fact that défendant in error did reply to the notice, and 
did not by silence acquiesce in the décision of the commissioners, was 
a part of the res gestae, and admissible. If the plaintiff in error had 
asked the court to so limit the eflfect of the letter, it would doubtless 
hâve charged the jury not to consider the statements in the letter as 
évidence of the truth of the facts stated. The objection was to its ad- 
mission at ail. If admissible for any purpose, the court cannot be put 
in error for not restricting its effect, in the absence of a request to 
do so. 

[7] The assignments numbered 8, 10, and 11 relate to the admission 
against the objection and exception of plaintifif in error of évidence of 
conférences and dealings between défendant in error and his wife 
and the représentative of the surety on his bond, after the alleged for- 
feiture of the contract. One question, arising on the trial, was as to 
the relation that existed between the road commissioners' engineer, 
whose opinion was relied upon by the commissioners in taking the 
action they did, and the représentative of the surety company. The 
claim was advanced by défendant in error that the engineer did not act 
in good f aith, but was induced to report to the board that the work was 
being unnecessarily delayed by défendant in error, in order, in col- 
lusion with the représentative of the surety company, to substitute for 
the défendant in error in the completion of the work another and fa- 
vored contracter. The objection was based upon the ground that 
the pleadings disclosed no such issue. The pleadings are not required 
to set out évidence. The question as to the good faith of the engineer 
was presented in the pleadings. Any évidence tending to show good 
faith or lack of good faith was admissible, though not specially pleaded. 

[B, 9] The sixteenth assignment is based on the sustaining by the 
court below of an objection interposed by défendant in error to ques- 
tions asked the witness Pistole by plaintifif in error, intended to elicit 
from him that the county had not retained a fund of $25,000 f rom the 
road fund, to answer any judgment that might be recovered against it 
in this suit. The défendant in error was permitted to prove, without 
objection, that an admission was made by one of the attorneys for the 
county to that effect. To rebut that évidence the plaintifï in error 
ofifered to make the proof objected to. We think the plaintiff in error 
was entitled to rebut the alleged admission, either by évidence tending 
to show it was not made, or by évidence tending to show that it was 
in fact untrue, which would include proof, such as that ofifered, that no 
such fund was in fact retained. However, the record affirmatively 
shows that the same witness had already, and without objection, tes- 
tified that no such fund had been retained, and that the road fund did 
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not amount to that sum. It cannot be said that the plaintiff in error 
suffered any in jury because the witness was not permitted to reiterate 
the statement. 

[10] But one question is presented by assignments numbered 22, 
25, 26, 28, and 32. The witnesses Moore, Kinard, and Lockhart were 
permitted on cross-examination, and against the objection of plaintiff 
in error, to testify to previous transactions between the county, through 
its road engineer and road commissioners, and the Healy Construc- 
tion Company, which was substituted for défendant in error in the 
completion of the contract, tending to prove that favoritism had been 
shown that company, on the recommendation of the engineer, by the 
road commissioners under former contracts. In view of the suggestion 
of collusion between the engineer, the représentative of the surety 
company, and the Healy Construction Company, because of which it 
was claimed that the défendant in error was wrongfully eliminated 
from the contract and the Healy Construction Company substituted 
for him, we think it was within the discrétion of the court to permit 
such cross-examination. 

[11] The forty-second assignment of error is based upon the refusai 
of the court to permit the witness Brodnax to explain the circumstances 
attending the payment to the Healy Construction Company on former 
contracts of the retained percentage in advance of the time when it 
was legally payable. This was ofïered in rebuttal of évidence intro- 
duced by plaintiff in error, upon cross-examinations of the road offi- 
ciais, that such advance payments had been made; the purpose being 
to show previous instances of favoritism by them to the Healy Con- 
struction Company under former contracts. The court below rulecî 
the évidence out because of the nonproduction of the former contracts. 
The plaintiff in error made no speciiic statement as to what was ex- 
pected to be proved by the witness, other than that the road engineer, 
Moore, had had nothing to do with the prématuré payment to the 
Healy Construction Company of the retained percentage. The wit- 
ness was permitted to, and did, answer a subséquent question to the 
effect that Moore, the road engineer, had had nothing to do with pro- 
curing the reserved percentages to be paid in advance of the légal time 
of payment. We think that this answer covered ail the plaintiff in 
error was entitled to, in view of the fact that there was no other in- 
formation given the court as to what was proposed to be proved by 
the witness. 

[12] The fif ty-sixth assignment of error is based on the overruling 
of the plaintiff in error 's motion to exclude the testimony at its con- 
clusion. The ground of the motion relied upon was that there had 
been a fraudulent altération of the contract sued on, after its exécu- 
tion, and by the défendant in error, which avoided it, or that there 
had been no meeting of minds upon the contract as finally reduced to 
writing. The plaintiff in error makes no insistence hère that the évi- 
dence supports the contention that there was a fraudulent altération 
of the contract. It is insisted that the minds of the parties to it failed 
to meet as to the price of one item, which the written contract stated 
to be 19% cents a yard, while the plaintiff in error's contention is that 
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the understood price was 193^ cents a yard. The évidence shows that 
at thc; meeting of the road commissioners at which the défendant in 
error's bid was accepted the clerk read the bid in the présence of de- 
fendant in errer, at 19i/j^ cents for this item and that défendant in er- 
ror said nothing. However, the évidence is convincing that subsé- 
quent estimâtes were made and paid to the défendant in error on the 
basis of 19% cents, and that after the contract was taken over by the 
surety payments were made to it on the same basis. Tliis practical 
construction given the contract by the parties made it a question for 
the jury to détermine as to whether there was the necessary meeting 
of minds when the contract was executed. 

[13] The fifty-seventh, fifty-eighth, and fifty-ninth assignments of 
error ail présent the question as to whether the court, in the instruc- 
tions given and refused, gave proper effect to the opinion of the road 
engineer that the work was being unnecessarily delayed, expressed to 
the commissioners, when they ordered défendant in error to discon- 
tirme work under the contract. The plaintifï in error excepted to a 
portion of the oral charge of the court, and requested verbally a modi- 
fication of it, which was refused, and also requested a numbcr of 
written instructions, none of which were given. Thèse are the bases 
of the three assignments. The clause of the contract in point is as 
foUovvs : 

"Profjregs of Work and Forfciture of Contract. — The good l'oads coiiunissiou 
reserves the right to (tcclure tlie contract forfeited. If at aiiy tJme it slioiild 
appear to tlie euyiiieer tliat the work or miy part thereof is beiug unnecessarily 
delayed or that the coutractor is willfully violating auy of the coiulltions of 
the cositraet, or is execiitiiis the same In bad faith. Under such conditions the 
eontractor vvill be uotilied in writing to diseontinne tlie work, and ail nioney 
due him, as well as his bond, wlll be held to protect tlie county from auy 
loss in the conipletlou of the work." 

This is the only provision of the contract which gives a spécial elTect 
to the opinion of the engineer on this subject-matter. It confers on 
the good roads commission the rinhi' to forfeit the contract, upon re- 
port to them by the engineer that it appears to him, either (a) that the 
work or part of it is being unnecessarily delayed, or (b) that the con- 
tract is being willfully violated or is being executed in bad faith. In 
ail other cases the rights and remédies oi^ the county for a breach or 
contemplated breach of the contract by the contractor are unchanged 
from the common law. The plaintifi' in error, in order to avail of the 
spécial effect given the engineer's opinion by the contract, must bring 
itself clearly within the terms of the provision and act strictly in ac- 
cord with the remedy there provided. It is conceded that to give the 
engineer's opinion cpnclusive effect, even in the absence of fraud or 
bad faith on bis part, the contract must provide either in express terms 
or by necessary implication (if that is sufficient) that it shall be final or 
conclusive. It has no such weight, in the absence of such an express 
or necessarily implied provision in the contract, and the remedy, then 
given, must be strictly pursued. By the terms of the provision of the 
contract relied upon by plaintiff in error, the report of the engineer as 
to what appeared to him only gave the good roads commission "the 
right to déclare the contract forfeited." If they did not déclare the 
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contract forfeited, then the opinion of the engineer would not protect 
them in any other action taken by tliem, unies s his opinion was justified' 
by the facts. 

The inquiry then présents itself as to whether the good roads com- 
mission did forfeit or déclare forfeited the défendant in error's con- 
tract with it. This is to be determined by what took place in their 
meeting of December 27, 1913, and by the resolution spread upon their 
minutes, and a copy of which was sent to défendant in error. The 
resolution was in thèse words : 

"Therefore, be it resolved by said good roads commission in pursuance of 
the terms of said contract and tlie spécifications, wliich are made a part tliere- 
of, tliat notice be given fortliwitli to tbe said contra ctor and tlie United States 
Fidellty & Guaranty Company, surety on the contractor's bond, that said con- 
tracter discontinue work, and that unless said surety shall forthwith tal^e 
charge pf said work, and undertake the performance of said contract, and so 
advise this commis.sion, then the said good roads commission \vill forthwitii 
forfeit tiie said contract, and will contract with other parties for tlie per- 
formance of the said contract, and will hold the said contractor and the 
said surety for any loss or damage incurred by their failure to perform said 
contract. Be it further resolved, that a copy of this resolution be delivered 
fortliwltli to said contractor and said surety." 

This resolution was afterwards approved by the county board of 
supervisors. A copy of it was sent défendant in error and his 
surety. Thereupon his corporate surety undertook to complète the 
contract, and did in fact do so, the défendant in error protesting. Does 
this constitute a forfeiture of the contract? The défendant in error 
was required, when he entered into the original contract, to exécute 
a bond with surety for its faithful performance. The bond contained 
this provision: 

"Provlded, however, that tlie surety shall, at its option, liave the right, upon 
default of said contractor, to comi)lete tlu> work, and shall be eutitled to such 
beneflts and émoluments as may then be due the contractor." 

The contract, as between the county and défendant in error, gave 
the former the immédiate right to forfeit it, when it appeared tO' the 
engineer that the work was being unnecessarily delayed. The bond, 
however, provided that the surety should hâve an option to take over 
the contract and complète the work, when the contractor was in de- 
fault. If the county had exercised its right to forfeit the contract, 
without giving the surety the option to complète the work under it, the 
surety would hâve been released. It was not the purpose of the 
county to release the surety, and it was not its purpose to forfeit 
the contract, since to do so would hâve had that efïect. Its purpose 
was, as expressed in the language of the resolution, to déclare the con- 
tractor in default and notify the surety to exercise its option to take 
over and complète the contract, and only to forfeit the contract in the 
event and after the surety had declined to exercise the option. 

A forfeiture would hâve the efïect to terminate the contract, and 
leave the parties only with a right to sue for its breach. To call upon 
the surety to complète the contract on behalf of its principal and for 
its own protection, while the effect might be equally disastrous to the 
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principal as a forfeiture would hâve been, clearly is not a forfaiture, 
since the contract, in that event, would not be terminated, but its pro- 
visions would still be fully carried out and the work completed under 
and by its terms by the surety, which was one of the parties to it, and 
which by the terms of the bond, which was a part of it, was given that 
right, in the event of a def ault by the contractor. The original contract, 
instead of being ended, and the work relet and finished under a différ- 
ent and subséquent contract, would, in that event, be carried on till it 
was fully performed, and the rights of the parties would then be de- 
termined upon the basis of a fully performed, and not upon that of a 
forfeited and broken, contract. 

The resolution did not déclare a forfeiture, but only threatened to do 
so, in the event the surety did not exercise its option to complète the 
contract. The surety did exercise that option, and the occasion for 
the déclaration of the forfeiture did not arise. 

A forfeiture never having been declared by the road commissioners 
or county supervisors, the provision relied upon by the plaintiff in 
error, giving final and conclusive eiïect to the opinion of the engineer, 
to the effect that the work was unnecessarily delayed, had no ap- 
propriate place in the décision of the cause. If the road commission- 
ers had forfeited the contract, without calling in the surety to com- 
plète it, or if the surety, having been called upon, had declined to 
take it over, and the road commissioners had then declared it for- 
feited, and relet the work to other parties, their action, under the 
provisions relied upon, would hâve been justified, if it had appeared 
to the engineer that the work was unnecessarily delayed, though in f act 
it was not so, provided the engineer acted without fraud and without 
bad faith. But this was not what the road commissioners in fact 
did. On the contrary, they purposely refrained from declaring the 
contract forfeited, but accomplished its performance by notifying the 
surety to perform and by its agreeing to perform and in fact fully 
performing the contract of its principal. The contract did not provide 
that the opinion of the engineer, even when entertained in good faith, 
was to be final and conclusive, and a protection to the county in or- 
dering the défendant in error to discontinue work, unless the county 
also elected to forfeit the contract. The language of the contract, 
in terms, restricts the application of this clause to the case of a déc- 
laration of a forfeiture, and it is not within the power of the court 
to enlarge or extend its application to a case not provided for by the 
parties. 

The engineer's opinion is final, only when made so by the express or 
necessarily implied agreement of the parties, deduced from the lan- 
guage of their contract. As in this case the évidence without dis- 
pute shows the contract was never forfeited, and as the engineer's 
opinion was made final only in case of a déclaration of forfeiture, we 
conclude that the only issue presented to the jury was whether the 
work had been in fact so unnecessarily delayed by the contractor at 
the time he was notified to discontinue work, as that it could not 
reasonably hâve been completed within the stipulated 500 working 
days. 
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[14] It foUows that the plaintifï in error cannot complain of the 
instruction excepted to by it, since it was entitled to none on that 
subject-matter, in view of the only real issue involved, and the in- 
struction given was therefore more favorable to it than it had the 
right to expect. For the same reason the plaintifï in error was not 
entitled to the instructions requested by it. 

[15] The court instructed the jury that the burden was on the de- 
fendant in error to establish by a prépondérance of the évidence ail of 
the facts necessary to sustain its insistence, and that if the plaintifï was 
not in good faith prosecuting the work required of him by the terms 
of bis contract, or was so environed that it could not in reason be ex- 
pected that he would complète the work within the time specified in 
it, their verdict should be for the plaintifï in error. The court also 
instructed the jury that if they found from the évidence that the de- 
fendant in error began work under the contract, and was prosecuting 
the same with such diligence that he could reasonably hâve completed 
the work within the 500 working days allowed by it, their verdict 
should be for the défendant in error. We think thèse instructions 
fairly presented to the jury the issue which was determinatîve of the 
merits. 

We find no error in the record that was prejudicial to the plaintifï 
in error and would justify a reversai of the case, and the judgment is 
afl&rmed. 
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(Circuit Court of Appeals, Fourth Circuit November 4, 1915.) 

No. 1333. 

1. Damages ®=3208(1) — Action foe Bbeach — Questions fok Juey — Damages. 
Plalntiffs were engagea in Oie business of buylng and selling oak ex- 
tract used by tanners. They dld not store the extract, but on securing 
an order from a purchaser sent a simllar order to a manufacturer, with 
whom they had a contract, for shlpment direct to the purchaser. They 
made a contract for the purchase at a stated prlce of not less than 5,000 
barrels of extract from défendant, who had a plant which was then un- 
completed and the quantity it could produce in a given time uneertain. 
By a supplemental contract no stated time for delivery was flxed, but 
défendant was required to report each week the materlal on hand and 
the estimated quantity of extract which would be made the foUowlng 
week, and to make shlpments as instructed as rapldly as possible untll the 
contract quantity was delirered. After that défendant made but one shlp- 
ment, dld not make the weekly reports, and later, on the ground that his 
plant had become Incapacltated, notifled plalntiffs that he would make no 
further dellveries. Subsequently plalntiffs sent orders on the same day, 
aggregating over 2,600 barrels, which were not fllled, and they brought 
an action for damages for breach of the contract. Held, that the two con- 
tracts must be construed together, and that in view of the surroundlng cir- 
cumstances and the known condition of défendants plant, so construed, 
the large order was not such as was contemplated, and plalntiffs were 
not entitled to recover as damages the profit they would hâve made by 
resales if such order had been fllled; that the only way to fairly estimate 
their damages was to détermine the quantity of extract défendant could 

4(=9For other cases tea lame toplo A KBT-NUMBBR In ail K«r-Numbered Dlsests & Indexe» 
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have tiroduced weekly by using diligence in proctiring materlals and ol)èr- 
ating his, plant and the différence between the contract price and tlie 
market price each week of sucb production, botb of which were question» 
for the jury. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 54, 64, 68, 533, 
534 ; Dec. Dig. ®=>20S(1).] 

2. CONTBACTS ®=3313 RENTJNCIATION — RlQHTS AND REMEDIES OF OtHEB 

Parit. 

On the express répudiation of an execUtory contract by one party, the 
other party may at hls élection accept such répudiation as ending the con- 
tract, or may treat It as inoperative ; if he elects the latter the contract 
is kept allve as to both! parties, and he can enforce it only in accordance 
with its terms. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 1279 ; Dec. Dig. 
®=s313.] 

3. CONTEAOTS <S=1G9 CONSTBTTCTION EXTEINSIC EVIDENCE TO AlD CONSTEUC- 

TION. 

In construing a contract with respect to the damages recoverable for 
its breach, the surrounding conditions and circumstances when it was 
made must be considered, to ascertaln what damages in case of breach 
mlght reasonably hâve been in the contemplation of the parties. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. § 752 ; Dec. Dig. 
<S=169.] 

In Error to the District Court of the United States for the Western 
District of Virginia, at Harrisonburg; Henry Clay McDowell, Judge. 

Action by George H. Léonard & Co., to the use of Marden, Orth & 
Hastings, against Jolin E. Roller, trading as the Excelsior Oak Ex- 
tract Company. Judgment for plaintiffs, and défendant brings error. 
Reversed. 

For prior opinion, see 201 Fed. 886, 120 C. C. A. 224. 

Rudolph Bumgardner, of Staunton, Va. (Bumgardner & Bunigard- 
ner, of iStaunton, Va., and John E. Roller, of Harrisonburg, Va., 
on the brief), for plaintiff in error. 

R. T. Barton, of Winchester, Va. (Barton & Barton, of Winchester, 
on the brief), for défendant in error. 

Before KNAPP and WOODS, Circuit Judges, and CONNOR, Dis- 
trict Judge. 

CONNOR, District Judge. [1] The record, read in connection with 
the record in the writ of error in the same case, decided by this court 
on December 21, 1912 (201 Fed. 886, 120 C. C. A. 224), and the opin- 
ion of Judge Rose, discloses the histbry of the transaction out of which 
the controversy arose and the questions presented upon the assign- 
ments of error. The défendants in error, hereinafter referred to as 
plaintiffs, were, on and prior to September 12, 1904, engaged in busi- 
ness in Boston, Mass, as dealers in tanning materials, and in their 
course of business bought and sold oak extract. Their principal wit- 
ness, Mr. Orth, says: 

"The custom of business was for us, when we received orders froiB our eus- 
tomers, to send an oj'der, with shipping directions, to the manufacturers, witli 
whom we had contracts, to ship the extract necessary to flU the sale direct 

®::x3For other cases see saine topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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to our custoraers. In otlier words, as we receh'ed our orders from our pur- 
cliasing customers, we gave directions in tlie form of 'orders' to tlie planta 
uuder contract with us to furnl&li extract, so that the extract would be 
sliipped direct from the jilant to the customers, thus placlng buying orders 
with us. We allotted thèse orders to the plants under contract with us, as 
convenience would dlctate. In order to enable us to earry on this business, 
in which we acted in the sensé of iutermediaries, or sale brokers, it was 
essential that we know when and in wliat quanti ties the extract will be de- 
livered by the nianutacturers as without this information we hâve no guide 
to enable us- to niake sales to customers, calling for delivery of a spécifie 
quantity of extract at a given time and place. * * * We store no extract 
oui'selves, as our business was to buy for the purpose of selling again. We 
would sell extract to the tanner and if the tanner did not get his extract on 
time his hides were injured. In some instances the tanners had facilities for 
storing a given quantity, but ordinarily tliey bought as they needed it for cur- 
rent use. Some of our contracts of sale to customers called for as much as a 
tank car a week. It Is the custom of manufacturers to store extract ; one con- 
cern I know of * * * insisted on carryiiig 2,000 barrels ail the time." 

The manner in which the testimony of plaintiff in error, hereinafter 
referred to as défendant, is printed, does not présent a connected 
story. For the purpose of discussing the questions presented upon 
the record, it discloses : That défendant, John E. Relier, was a lawyer 
residing in Harrisonburg, Va. He says that he "had about quit the 
practice and was engaged in other opérations." During the year 1903 
he organized the Excelsior Oak Extract Company for the purpose of 
making and selling oak extract used for tanning hides. The plant 
was located some distance from Harrisonburg. Gen. Roller, the prés- 
ident and principal owner, says that he knew nothing about the détails 
of the business — the method of mantifacturing and selling the extract 
— relied entirely upon the men employed by him. "I didn't know a 
thing in the world about it. I didn't even know the meaning of cer- 
tain technical words you use now. I was absolutely without expéri- 
ence." There is évidence tending to show that the plant, or machinery, 
used in manufacturing the extract, was in September, 1904, incom- 
plète. G. S. McCarty, président of the American Anniline & Extract 
Company, engaged in selHng extract, visited Gen. Roller at Elarrison- 
burg. Mr. McCarty says : 

"During this trip hère he took me out to the plant and I looked it over, and 
whlle on that trip we inade this arrangement, for me to sell his extract on a 
commission basis. « * * j .jyas to represent him and be his ageiit. I 
looked over the plant and made recommeiidation to him in great détail as to 
what he might do to make the plant as economieally as I then knew. I re- 
turned to Philadelphia, and, of course, immediately undertook to dispose of 
what we estimated he would produce that year." 

After describing his efforts to make contracts for the sale of the 
extract, and of a contract made with Grattan & Knight, he says that 
he met Léonard & Co., who were "great buyers" of extract, and be- 
came, through his efforts, "interested." Mr. Orth, of the ,firm of 
Léonard & Co., came to Philadelphia, "and we went over the ques- 
tion pretty thoroughly and he said that he could market the extract, 
and, resulting from that, Gen. Roller came up at my solicitation, of 
course, to deal directly with Léonard & Co., as I did not wish to make 
a deal with Léonard & Co. for the output of his plants." After some 
229 F.— 39 
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negotiation, during which it was agreed that McCarty was to receive 
a commission of 4 per cent., the parties entered into and signed a con- 
tract, the essential terms of which are : 

"Philadelphia, Pa., Sept. 12, 1904. 
"American Annlline & Extract Oo.— Gentlemen: We hereby buy from you, 
and you sell to us, a certain quantlty of extract to be made by the Excelslor 
Oak Extract Company, herelnafter specifled, at the foUowing prlces and un- 
der the foUowlng conditions, terms, and provisions: Four thousand (4.000) 
barrels to eight thousand (8,000) barrels or équivalent In tank cars of chestnut 
oak extract. This contract shall bei made entirely from chestnut wood, or 
three-quarters chestnut wood and one-quarter oak wood, wlth the bark on, or 
from 85 per cent, chestnut wood and 15 per cent, chestnut oak bark, as we 
may direct from time to time. As to quantlty, it is our option whether we 
shall take more than four thousand (4,000) barrels, we to déclare our optlou 
within ten days af ter you let us know deflnltely whether you can ship us more 
than the four thousand barrels. Shipments filllng this contract shall be made 
at falrly regular intervais between September 15, 1904, and September 15, 
1905, as we order from time to time." 

The contract contains stipulations as to price, terms of payment, 
guaranty of percentage of tannic acid, etc., and an agreement for sale 
of 1,000 barrels of pure oak bark extract at a price fixed "under the 
same terms and conditions set forth above as to time of delivery, 
terms of payment, etc.," and an option to Léonard & Co. to take any 
further quantity that the other party might make, etc. It was also 
stipulated that: 

"You agrée to make no further sales of extract, except the acceptance of the 
two options you hâve out, until the settling of the above options. It is fur- 
ther agreed that shipments in tank cars shall be made only when convenient 
and satlsfactory to both parties." 

This proposition was signed by Léonard & Co. and accepted by the 
American Anniline Extract Company and the Excelsior Oak Extract 
Company. The entire évidence is in the record, showing the attitude 
of the parties and the conditions under which the contract of September 
12, 1904, was entered into. For reasons not necessary to set forth 
the défendant did not ship the quantity of extract called for by the 
contract. On July 22, 1905, the parties again met in Philadelphia, and, 
after discussion and negotiation, entered into a supplemental contract, 
the essential terms of which are : 

"In considération of our havlng faîled to make deliveries on our contract 
wlth you, dated September 12, 1904, according to Its terms, and in considéra- 
tion of your having glven us further time in which to flU sald contract, we 
hereby agrée to: Report each Wednesday approxlmate quantlty of wood, bark 
extract, and tank cars on hand, estimated quantity extract wlll make the next 
week. The shipments of extract made slnce prier report. Make shipments, as 
instructed by you, as rapidly as possible, until the contracted quantlty, 5,000 
barrels, Is dellvered. Make shipments for nobody except Grattan & Knight 
Manufacturing Company, If there is stlU any extract due them on your con- 
tract wlth them made prior to September 12, 1904. To procure this year as 
much bark as possible, and make it into our bark extract, from time to time, 
as instructed by you." 

The other portions of the contract relate to price, terms, etc. De- 
fendant failed to make the reports on each Wednesday, in accordance 
with the terms of the contract of July 22, 1905, although plaintiffs re- 
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peatedly called upon him to do so. On August 8, 1905, défendant 
wired plaintiffs that he could ship one car bark extract "this week and 
another middle of next week." In response to this telegram, plain- 
tiffs sent défendant, August 9, 1905, orders and shipping direction for 
the two cars. He filled only one of them. No other extract was deliv- 
ered by the défendant on the contract. On August 19, 1905, Gen. 
Roller wrote plaintiffs that his plant was "again in bad shape" — that, 
"as you know, I am not an expert in such matters, and I am compelled 
to intrust the management of the plant to others" ; that his f oreman 
reports that he is unable to make extract until his stock is completed, 
because the boilers are not of sufficient capacity to make stean^\o run 
the several parts of the plant ; that he "sees no way to escape the de- 
lay"; that he intends to put in new and sufficient machinery. He 
conçludes : 

"I am perfectly willing to stand whatever loss or damage I should pay, 
reasonably and justly, for I hâve no purpose to do anything else than what is 
rlght between us." 

No orders were sent défendant for extract subséquent to August 9, 
1905, until September 19, 1906. Plaintiffs wrote and wired défendant 
frequently in regard to his failure to make reports, etc. On Septem- 
ber 12, 1906, Mr. Orth had an interview with Gen. Roller in regard 
to the situation. He says : 

"I asked hlm what he was golng to do about the contract. I had heard 
that he was selling extract to otlier parties. I had caused one of my friends 
to purchase some of his extract in order to assure myself that he was selling. 
Roller sald in the beginning that, no matter what I would say, he would not 
feel called upon to make an answer, but asked me to let hlm know what our 
demande were. He said that the existlng contract with Spencer, which he 
was now fiUing, had been made by Wlse, and he eould cancel whenever he 
wanted to. I told him that our demand was that he comply with bis con- 
tract. When asked what he proposed to do about his contract with us, he 
said he would do nothing until he had seen his brother, O. B. Roller (an 
attorney). He said that the costs of mailing extract had advanced. He re- 
quested me, however, to take no action until he had consulted his brother, and 
to put our demand in wrlting. This I did when I returned to Boston, in my 
letter dated September 19, 1906, whlch is hère read to the jury. This letter 
was not answered." 

The letter will be noted later. 
Gen. Roller says: 

"I made no reports under the contract of July 22, 1905. My plant, at that 
tlme, to Aprll 30, 1906, was out of commission. I was making no extract, and 
had no reports that I could make such as was required by this contract. 
* * * I made no reports under the contract of July 22, 1905, for from that 
date up to April 30, 1906, the plant was not in condition, and I had nothing 
to report, and I made no reports, because I could not make such as the paper 
contemplated. Ooming In the next place to the interview with Mr. Orth and 
myself on the 12th of September, 1906, one of the things that occurred then 
was that I charged hlm with knowing that the plant was not in opération, 
and had not been in opération, and that no report was necessary, or could 
hâve been made, and he didn't deny it, and also to what occurred then. I 
then and there repudiated tlie idea that I was going to carry out that con- 
tract ; I told him in as distinct words as I could employ. I told him that it 
would be a great hardship on me to perform that contract. I asked him what 
deraands he would make on me to settle that contract. When the letter came 
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of September 1!), 1906, with the statement of wliat, tlie dpuwnd was, he simply 
demanded the last item he could deniiuid, the last pound of fiesh, so to spealt. 
I told him that I decllued to carrj' ont that contraot, and had sold Mr. Spen- 
cer, and that niy coutract with Mr. Spencer was for the sale of the extract on 
commission, but that I could cancel my coutract with him at any time ; that 
ail being in view of the fact that \ve could make a settlement, and I told him 
that we would not even do that uutil I saw my brother, Col. Roller, and took 
bis advice upou the subject." 

Upon returning to Boston, Mr. Orth, on September 19, 1906, wrote 
défendant, reciting the terms of the contract and the failure on the 
part of défendant to make reports, the conversation of September 12, 
1906, and inclosing four orders for extract, aggregating 2,640 barrels 
of pure oak extract and chestnut oak extract. Thèse orders called 
for "prompt" shipments. The défendant did not fiU either of them. 
Plaintiffs, by a method of calculation, which it must be conceded, as 
claimed by défendants' counsel in his brief, is somewhat confusing, ar- 
rives at the conclusion that, by reason of défendants' breach of the 
contract, they bave been endamaged to the amount of $9,965.79. 

Plaintiffs instituted this action for the recovery of the damages al- 
leged to bave been sustained by them by reasoir of défendants' failiu-e 
to deliver the quantity of extract called for by the contract. Plain- 
tiffs, on November 25, 1909, filed a déclaration containing three 
counts. It is not deemed necessary to analyze the déclarations at 
this time. Upon défendants' motion a bill of particulars was filed. 
The cause was brought to trial upon the pleadings and bill of particu- 
lars. At the conclusion of the évidence, the judge, having excluded 
évidence offered by plaintifï to show damages alleged to hâve been sus- 
tained subse(iuent to July, 1906, to which exception was duly taken, 
judgment was rendered for défendant, and a writ of error prosecuted 
to this court. The opinion of Judge Rose (201 Fed. 886, 120 C. C. A. 
224) States the course taken at the trial and the ground upon which the 
court based its ruhng. After a récital of the allégations of the déc- 
laration, he says : 

"ïhe learned .nidfre below was of the opinion that by a fair construction of 
the coutract of July 22, 100'5, the buyers were bouud to order, and the seller 
bound to deliver, the extract in fairly regular <iuautities. Ile held that tlie 
failure of tbe seller to luake the weekly rei)orts called for by his contract 
relleved the buyers of any obligation to give orders, but that such failure did 
Mot, of itsclf, extend tbe time for the performance of the contract. He ruled 
that such time expired not later tlian July, 1900. Ile reached this conclusion 
by assuming that the conti'act of July, 1005. called for substantially the same 
rate of deliveo' as that of September 12, 1004, which wns 5,000 barrels In 12 
months, or 416% barrels per month. He said that 3,074 barrels, which were 
undelivered wheii the contract of July 22, 1905, was made, should, atl tliis 
rate, bave been delivered in 9.53 months — that is to say, by some time early in 
May, 190G — and that it could not be assumed that the parties had oontem- 
plated that the time of such delivery would extend beyond July, 1906. He 
thereupou notified counsel for the buyers and the seller that, at the trial, he 
would not allow the forjner to offer évidence in support of any item of damage 
alleged in their bill of particulars." 

As explained by Judge Rose, this announcement resvdted in a judg- 
ment for défendants. Upon the hearing in this court, the sole ques- 
tion presented, and decided, vvas whether the judge was in error in 
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excluding plaintiff's évidence offered for the purpose of showing dam- 
age alleged tp hâve been sustained, and, specified in their bill of par- 
ticulars, by xeason of the failure to fîll orders given subséquent to 
July, 1906. Upon this question this court decided : 

"That upon the allep:ations of the déclaration it was errer to rula, as a 
matter of hiw, that the tluie during whlt'h the buyers coukl call for deliver- 
ies had necessarily expired before September 18 and 19, 1906 (the dates upon 
which the last orders were placed)." 

This conclusion is supported by reasons set eut in the opinion ; the 
learned judge writing for the court carefully refraining from express- 
ing any opinion in regard to other phases of the case. 

Upon the second trial it appeared that, witli the exception of the 
telegram af August 8, 1905, followed by the shipping orders of 
August 9, 1905, défendant made no report of quantlty of extract on 
hand. Plaintifïs wired and wrote a number of letters calling for re- 
ports, and complaining of défendants' failure to mal<e reports, or 
respond to their letters. Upon the conclusion of the évidence, plain- 
tiiïs moved the court to direct the jury to return a verdict for this 
amount. The motion was allowed. Défendant exoepted. 

Postponing the considération of questions of subordinate interest. 
the assignments of error présent several questions the ansvver to 
which are determinative of this writ of error. Défendant attacks the 
validity of the contract, alleging that he was induced to enter into it 
by false représentations of plaintiff Orth, co-operating with his own 
agent, McCarty. He says that they entered into a conspiracy to in- 
duce him, by making false and fraudulent représentations respecting 
the manufacture of the extract, to exécute a contract which, as they 
well knew, he could not under the conditions known to them perform. 
While in his letter of August 19, 1906, he gives as a reason for not 
complying with the contract that his mil!, or plant, did not hâve suffi- 
cient capacity to enable him to make the extract, it is manifest from 
wliat he said to Mr. Orth on Scptember 12, 1006, that he determined 
to repudiate the contract because of the alleged fraud practiced upon 
him by Orth and ^vlcCarty. In the trial of the case, the défendant 
took an active part, conducting the cross-examination of plaintiffs' 
v/itnesses and testifying in his own behalf. tie was also represented 
by counsel. In this court he filed a brief in propria persona, a large 
part of which is directed to his contention that he was inckiced to 
exécute the contract by the frauchilent représentations of Orth and 
2\IcCarty. Défendant excepts to the instruction given the jury for 
that : 

"Tlie court erred in taking away from the jury the right to pass upon the 
question of fraud in the pro<-uremejit of the contract sued upon aud fraud in 
tlie contract itself, aud in not allowing tliein to pass upon said issue." 

This exception is saved in the assignment of error No. 3. The de- 
fendants' contention in regard to this phase of the défense is based 
upon the conversation betvveen Orth and McCarty and himself on July 
22, 1905. Ilis theory seems to be that they had entered into a con- 



01-4 229 FEDERAL REPORTER 

spiracy to defraud him by making certain représentations to induce 
him to exécute a contract which was unfair to him and which they 
knew he could not perform. McCarty was the agent of défendant, 
and the amount of compensation which he was to receive for the serv- 
ices rendered was dépendent upon sales made by him. It is difficult to 
ixnderstand why he should hâve induced défendant to make a contract 
which, by reason of impossibility of performance, deprived him of his 
commission. While it may be that the terms of the contract were 
difficult of performance and wanting in mutuality of obligation, we 
are unable to find in the testimony any évidence of a conspiracy on 
the part of Orth and McCarty, or any false représentations of essen- 
tial facts upon the part of either, sufficient to invalidate its obligations. 
The defendant's exception, in that respect, is without merit. 

Coming to the considération of the contract of July 22, 1905, read 
in the light of the contract of September 12, 1904, the question arises : 
What obligations were assumed and what rights were secured to the 
respective parties? That we may ascertain their intention, it is es- 
sential that we understand the subject-matter, the relation of the 
parties thereto, and the purpose which they had in view in entering 
into the contract. While, in the contract of September 12, 1904, 
words appropriate to an executed contract of purchase and sale are 
used, it is manifest that no sale, in a légal sensé, of extract was made 
or intended. Both contracts are in ail respects executory. Reading 
them together, it appears that défendant agreed to sell to plaintiffs as 
much as 5,000 barrels of extract to be thereafter manufactured by 
défendant, at his plant in Virginia, at the priées and upon the terms 
named. The time fixed for its delivery in the contract of September 
12, 1904, 12 months, is omitted from that of July 22, 1905; the only 
limit in that respect being that défendant was to make shipments "as 
instructed by plaintifif, as rapidly as possible, until the contracted quan- 
tity, 5,000 barrels, is delivered." For the purpose of enabling plain- 
tiffs to be advised as to the ability of défendant to make shipments, 
he agreed "to report each Wednesday approximate quantity of wood, 
bark extract, and tank cars on hand, the estimated quantity of extract 
which défendant would make during the following week, and the ship- 
ments of extract made since prior report." The reason which induced 
the parties to make thèse provisions in the contract are made apparent 
by référence tO' the extrinsic évidence. 

Défendant concèdes that he made no reports as called for by the 
contract and assigns his reason therefor. The reasons given do not 
constitute a valid excuse for his failure to make the weekly reports. 
For this breach of the contract défendant is liable to an action. Plain- 
tiffs insist that the failure of défendant to make the reports as stip- 
ulated reHeved them from the duty of sending orders. If, by this, 
it is meant that plaintiffs were entitled to sue for such damages as they 
sustained by reason of défendants' failure to make the reports, we 
concur with them. It is difficult to perceive how more than nominal 
damages would bave been recoverable for this breach of contract. 
The question, however, is not of practical importance as affecting the 
plaintiffs' cause of action. 
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[2] Défendant, on September 12, 1906, expressly repudiated tlie con- 
tract and notified plaintiffs that he did not intend to perform or dis- 
charge its obligations. The reasons assigned by him, alleged fraud in 
the inducement, being, as we hâve held, invalid, his attempted renun- 
ciation was without légal justification. The déclaration on the part of 
défendant not to perform the terms or discharge the obligation of his 
contract gave to plainîifïs a right to elect between two courses of con- 
duct. The condition brought about by defendant's renonciation of 
the contract is described by Chief Justice Fuller in Roehm v. Horst, 
178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953, as "an anticipatory breach 
of an executory contract by an absolute refusai to perform it." In 
this condition it is held that: 

"The promisee, if lie pleases, may treat the notice of Intention as inopera- 
tive, and await the tlme when the contract is to be executed, and then hold the 
other party responsible for ail the conséquences of nonperformance ; but in 
that case he keeps the contract alive for » * * the other party, as well 
as his own ; he remains subject to ail his own obligations and llabilities un- 
der it, and enables the other party, not only to complète the contract, if so 
advised, notwithstanding his previous répudiation of it, but also to take advan- 
tage of any supervening circumstance whicli would justify him in declining 
to complète it. On the other hand, the promisee may, if he thinks proper, 
treat the répudiation of the other party as a wrongful putting an end to the 
contract, and may at once bring his action as on a breach of It ; and in such 
action lie will be entitled to such damages as would hâve arisen from the non- 
performance of the contract at the apriointed time, subject, however, to abate- 
ment in respect of any circumstances which may bave afforded him the 
means of mitigating his loss." Eoehm v. Horst, supra. 

This principle is stated by Lord Esher, Master of the Rolls, in John- 
son V. Milling Co., 16 Q. B. Div. 467: 

"When one i>arty assumes to renounce the contract, that is, by anticipation, 
refuses to perform it, he thereby, so far as he is concerned, déclares his in- 
tention then and there to resdnd the contract; such a renunciation does not, 
of course, amount to a rescission of the contract, beeause one party to a con- 
tract cannot. by himself, rescind it, but by wrongfuUy making such a re- 
nunciation of tlîe contract, he entitles the other party, if he pleases, to agrée 
to the contract beliig put an end to, sul.'jecfc to the rétention by him of his 
right to bring an action in respect to such wrongful rescission. The other 
party may adopt such renunciation of the contract by so arting upon it as 
in effeet to déclare that he, to", treats the contract as at an end, except for 
the purpose of bringing an action upon it, for the damages sustained by him 
in conséquence of such renunciation." Page on Cont. 1441. 

Applying this principle to the condition in which the parties were 
placed jjy the déclaration of défendant, on September 12, 1906, that he 
renounced, repudiated, and did not intend to perform the contract, 
plaintiffs were entitled to ''take him at his word" and sue at once for 
the breach of the contract. Plaintiffs déclaration, drawn with much 
care, contains three counts. In each count the contracts are set out, 
and at much length a récital of the several defaults, or breaches on 
the part of défendant, followed by the averment that: 

"By reason of the tortious conduct of the défendant, and his total disre- 
gard for, and répudiation of, his obligation, and breach of his contract, as 
aforesaid, and his failure to answer plaintiffs' letters and telegrams, plaintiffs 
were whoUy prevented, and therefore excused, from any and ail obligation on 
their part to give to défendant spécifie orders and directions for shipments, 
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and are entitled, withoiit snch spécifie orders and directions, to deniand and 
recover from the défendant tlie loss which plaintiffs incurred and sustained by 
reason of the failure of défendant to perforni and his disregard and breach 
of his contract as aforesaid." 

Following is the ad quod damnum clause. It appears, as said by 
counsel, that much difficulty was encountered before the parties joined 
issue — demurrers were interposed, one sustained, an amendment made, 
and a second demurrer overruled, foUowed by demands for bills of 
particulars. We construe the first count to mean that plaintiffs elect 
to treat the contract as breached by the renunciation on the part of 
défendant on Septeniber 12, 1906, and sue for such damages as they 
sustained thereby, without averring that orders for shipments were 
made. It is said : 

"If a contract is broken by renunciation, before performance, the adversary 
part.y uiay recover damapes oeeasioned by such breacli, btit he canuot, wltli- 
out performance, recover upon the contract, as if lie had performed the same." 
Page, Cont. § 1441. 

This view does not afifect the right of action, but merely the measure 
of his damages. When suit is brought for a breach of contract before 
the time for performance, as in Roehm v. Horst, supra : 

"The plaintiff Is entitled to compensation, bascd, as far as possible, on the 
ascertulnment of what he would hâve suffered by the contiuned breach of 
the other party down to the tlme of complète performance, less auy abate- 
ment by reason of circuuistances of which he ought reasonably to hâve avall- 
ed hlmself." 

In that case the défendant was under contract to deliver a fixed 
quantity of hops, in four installments, at specified periods of time, 
without any further demand on part of vendee. He rcnounced his 
contract before the time arrived for ail of the deliveries. Plaintifi, 
without waiting for the expiration of the period fixed by the contract 
for delivery, sued for damages. He was permitted, on the question of 
damages, to show at what priée he could bave made subcontracts for 
forward deliveries according to the contracts. 

In Weld V. Manufacturing Co. (D. C.) 205 Fed. 770, the plaintiff 
was under contract to buy from défendant cotton to be delivered in 
spécifie quantifies at fixed dates. Prior to the date of delivery it re- 
nounced the contract and notified plaintiff that it would not take the 
cotton. Suit was brought without waiting for the expiration of the 
period fixed for delivery. The damage was fixed upon the basis of 
the price of cotton at the date delivery was to be made and accepted. 

"The man who wrongfully renounces a contract Info which he has dellber- 
ately entered cannot justly complain if he is innuedlately sued for a compen- 
sation in damages by the man whom he has Injured; aiid it seems reasonable 
to allow an option to the Injured party, either to sue Immediately, or to walt 
tlll the time when the act was to be done, still holding it as prospectively 
blnding, * * * which may be advantageous to the innocent party, and 
cannot be prejudicial to the wrongdoer. An argument agalnst the action be- 
fore the Ist of ,Tune (the due date of the flrst delivery)' is urged from the 
dlfBculty of calculating the damages ; but this argument is equally strong 
against an action before the Ist of September, when the three months would 
expire. In either case, the jury in assessiug the damages would be justlfied in 
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looking to ail that liad happened, or was likely to happen, to increase or miti- 
gate the loss of the plaintlff down to tlie day of trial." Roehm v. Horst, supra. 

Mr. Justice Crompton, in Hochster v. De La Tour, 2 El. & Bl. 678, 
said : 

"The injured party, not in default, may say to the other party: Since ypu 
hâve announced that you will uot go on with the contract, I will consent that 
it shali be at an end from this tlme; but I will hold you liable for the damage 
I hâve sustained, and I will proceed to make that damage as little as possible 
by maklng the best use I eau of my liberty." 

The distinction between tlie instant case and Roehm v. Horst, supra, 
Weld V. Mfg. Co. (D. C.) 205 Fed. 770, and the cases cited in the 
opinions tlierein, is found in the fact that in those cases the time at 
whicli the articles contracted to be delivered was fixed in the contract, 
whereas hère the extract is to be shipped "as instructed" by "plaintiffs, 
as rapidly as possible" ; the orders were to be given f roiri "time to 
time," ail of which is of necessity uncertain in point of time. When 
the date of delivery is fixed, the measure of damages is declared to 
be the différence between the contract price and the market price of 
the article at the time when, under the contract, it should hâve been 
delivered. Benj. on Sales, § 1012; Boorman v. Nash, 9 B. & C. 145. 
No definite time being fixed for the sliipment of the extract, it being 
évident from the terms of the contract, construed in the light of the 
extrinsic évidence, that it was to be shipped at différent periods of 
time and in uncertain quantities — both to be fixed by instructions from 
plaintiffs, complied with as rapidly as possible, Thèse éléments of 
uncertainty, in regard to the right of plaintiffs and the obligation of 
the défendant, render it diffîcult to fix, as a matter of law, the measure 
of damages or the method of ascertainment. 

[3] It is manifest, however, that the contract was of value to plain- 
tiffs and of binding obligation upon défendant — that in wrongfully 
renouncing and repudiating its obligations the défendant has deprived 
plaintiffs of a légal right for which he is liable to an action. If, by 
reason of the uncertainty in the terms of the contract, the value of this 
right is so indefinite, incapable of ascertainment by any process known 
to the law, plaintiffs must be content with nominal damages, which 
always follow from a breach of contract. Actual compensatory dam- 
ages must be proved with at least reasonable certainty. They cannot 
be ascertained by mère spéculation and conjecture. Accordingly, if 
there is no data for Computing damages, no substantial damages can 
be given, even if it is clear from the évidence that some damage has 
been sustained. Page on Cont. § 1575. Certain e'iementary principles 
hâve been established, for the guidance of courts and juries, in fixing 
the measure of damages recoverable for breach of contract. In Hadlev 
v. Baxendale, 9 Exch. 341, Baron Alderson said: 

"When two parties hâve made a contract, which one of them has broken, 
the damages which the other party ought to receive in respect of such 
iSreach of contract should be such as may fairly and reasonably be considered, 
either arisingnaturally — i. e., according to the usual course of things — ^from 
such breach of contract itself, or such as may reasonably be supposed to 
hâve been in the contemplation of both parties, at the time they made the 
contract, as the probable resuit of the breach of it." 
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This language is cited with approval in Howard v. Stillwell, etc., 
139 U. S. 199, 11 Sup. Ct. 500, 35 L. Ed. 147. Applying this prin- 
ciple to this record, the case cornes to this: Plaintifïs, engaged in 
buying and selling oak extract, used by persons engaged in tanning 
hides, receiving and accepting orders, from such persons, of uncertain 
time and quantity, for the purpose of enabling them to accept such 
orders as came in the course of their business, made contracts with 
manufacturers of the extract. Défendant owned a plant, or mil!, 
which was, at the date of the first contract, incomplète, located in a 
section where oak wood, from the bark of which the extract was made, 
was accessible. The capacity of the mill and the quantity of bark which 
he would reasonably expect to secure was uncertain, but capable of 
estimation. He desired to sell extract as it was made. Plaintift's did 
not store the extract, but, upon receipt of orders from their customers, 
sent shipping directions to those with whom they had made contracts. 
The extract was shipped direct to the plaintiffs' customers. The profit 
which plaintiffs made from their business consisted in the différence 
between the price for which they purchased, fixed in the contract, and 
the price at which they sold to their customers, dépendent upon the 
market priées at such dates as sales were made. 

In the light of thèse conditions, known to both parties, they entered 
into the contract ont of which this controversy has arisen. The lan- 
guage used by them, in so far as it is uncertain, or open to construc- 
tion, must be construed in the light of, and with référence to, thèse 
conditions, and their intention, so far as possible, ascertained. The 
two contracts must be read together, and the terms of both must be 
considered as an entirety, and their meaning, as a whole, ascertained. 
It is said : 

"The parties to a contract choose to express their Intention, in view of ail 
the surrounding circunistaiices. It is practieally Impossible to state thèse 
tacts in the contract, and is rarely, if ever, attempted. The court which con- 
strues the contract must therefore elther disregard ail the material facts 
which led the parties to express their intention as they did, or else admit ex- 
trinsic évidence of the surrounding facts and circumstances. In this dilemma, 
the courts hâve cliosen the latter alternative. It Is a recognized rule of con- 
struction that the court will place itself in the position of the parties who 
made the contract, as nearly as can be done, by adraitting évidence of the 
surrounding facts and circumstances, the nature of the subjeet-matter, the 
relation of the parties to the contract, and the ob.lect sought to be accom- 
plished by the contract. * * * Even though the contract is in writing, ex- 
trlnsic évidence of the surrounding circumstances is admissible to ald the 
court to détermine the intention of the parties." Page, Cont. 1123. 

This principle is'illustrated in a large number of cases cited by the 
author. Plaintiffs acquired, by the contract, the right to instruct de- 
fendant to make shipments of the extract to their customers at such 
points as they directed. The time and quantity of each shipment was 
to be fixed by plaintiffs. The entire quantity was fixed at 5,000 barrels. 
The only limit in respect to the time of shipments, fixed in the con- 
tract, was they should be "from time to time" (and this, in view of 
the course of plaintiffs' trade and business, should be construed to 
mean as they received orders from their customers) and "as rapidly 
as possible" (this must be construed as referring to the capacity of 
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defendant's mill properly operated). It is manifest that neither of the 
parties contemplated an immédiate, or at any time a single, order for 
the entire quantity. 

Ivight is further thrown on the intention of the parties by referring 
to the provision which required défendant "to procure this year as 
much oak bark as possible and make it into our bark extract, frbm 
time to time, as instructed by you." As further indication of what 
was in the minds of the parties in respect to the quantity and time of 
giving instructions for shipments, it will be observed that défendant 
obligated himself to — 

"report each Wednesday approxlmate quantity of wood, bark extract, and 
tank cars ou hand. Estimated quantity extract wlll make next week. The 
siiipments of extract made since prior report." 

It is manifest that the purpose of requiring défendant to make the 
weekly reports was to enable plaintiffs to know the extent to which 
they could safely accept orders and enter into contracts with customers. 
It was this contract which défendant breached, and it is the value of 
this contract which plaintiffs are entitled to recover as compensation 
for the injury sustained. For the failure to fill spécifie orders placed 
by plaintiffs, within the terms of the contract, prior to September 12, 
1906, plaintiffs are entitled to recover the différence between the 
contract price, which they were to pay défendant and the price at which 
they sold. This is fixed at $119.58. 

In regard to the remainder of the quantity called for by the contract, 
plaintiff's claim is substantially as follows: 

(1) That on September 19, 1906, they had a call from Grattan, 
Knight & Co. for 120 barrels pure bark extract at 2 cents per pound, 
which they instructed défendant to supply. His failure to do so dis- 
abled them from making the sale, whereby they lost the différence in 
contract price at which the sale would hâve been made, $165. 

(2) That on the same day they had a call for 60 barrels pure bark 
extract from Grattan & Son at 21/^ cents per pound, which they di- 
rected défendant to fill; that by reason of his failure to do so they 
were not able to make the sale, sustaining by the same method of 
computation $254.58. If the jury should find the facts to be as tes- 
tified, and that thèse orders came within the terms of the contract, 
it would seem that they would constitute éléments of damage for 
which défendant would be liable. 

(3) That on the same day they received from Grattan & Knight 
Manufacturing Company a verbal offer to purchase a large quantity 
of pure bark extract, which they could not accept on account of de- 
fendant's renunciation of his contract, and thereby lost a profit of 
$2,976. They did not place any order with défendant for this extract. 
The theory upon which plaintiffs base this claim is that the failure to 
make reports and the renunciation of the contract relieved them of 
the duty of placing orders. This contention présents a number of 
questions of fact. It cannot be held, as a matter of law, that défend- 
ant was, upon a fair construction of the contract, under obligation to 
ship on one day so large a quantity of extract, or that plaintiffs were 
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entitîed to charge Iiim up with profits alleged to be lost in 'this manner. 
The questions upon whîch the right and Hability of èach party dépends 
upon this claim should be submitted to the jury under proper instruc- 
tioris. 

(4) Tliat plaintiffs on the same day, September 19, 1906, had a call 
frôm the American L,eather Company for 1,200 barrels chestmit oak 
extract, at a priée not stated. For this they gave défendants shipping 
orderi Plaintiiïs had purchased from Young & Kimball, two days 
before, a quantity of extract, and from this tliey shipped their cus- 
tomer 840 of the 1,200 barrels called for. The difiference in the price 
which they paid for this extract and the price fixed in their contract 
with défendants they charged to défendant — $1,564.60. 

(5) That on the same day they had a call from the Anglo-Canadian 
Leather Company for 1,200 barrels chestnut oak extract, for which 
they gave défendant a shipping order, which was not fiUed. This order 
they fiUed from extract purchased from Wilson & Kimball and charged 
défendant with différence in price, as in the next preceding order— 
$2,234.40. 

(6) The same course was pursued with this item, by which they 
charge défendant $132.30. 

(7) Plaintiffs, by some method of reasoning which is not very clear, 
allotted certain other orders to défendant, and, without giving him any 
shipping orders therefor, charged him with alleged loss — $1,801.58. It 
is quite difficult to understand and describe the processes by which 
thèse results were reached. 

The testimony of Mr. Orth, in regard to the basis upon which he 
assessed plaintiffs' damages, is not at ail clear, and leaves many ques- 
tions and inferences open for the considération of a jury, under 
proper instructions by the court. In respect to much of his testimony, 
reasonable men may very well differ. Without expressing an opinion 
in regard to the weight which should be attached to it, which is entirely 
for a jury, we can easily perceive that a number of his methods of fix- 
ing the measure and amount of alleged damages may not be accepted by 
the jury. 

We are of the opinion that the contract did not authorize plaintiffs 
to arbitrarily, or otherwise than in their regtdar and usual course of 
business, and the capacity of defendant's mill properly operated, call 
upon défendant to ship extract in quantities, or at periods of time, not 
within the contemplation of the parties, as expressed in the written 
contract, and conditions under which it was executed. While défend- 
ant, by failing to make the weekly reports, relieved plaintiffs of the 
duty of basing orders on such reports, and by notifying plaintififs 
that he Would not. ship any extract relieved them of the duty of send- 
ing orders, and by thèse breaches of his contract subjected him to an 
action for damages, they did not entitle plaintifï to demand of him 
that which he never promised or contracted to do, or tq create ar- 
bitrarily conditions which were not contemplated by either pai'ty ai; 
the time the contract was entered into. The principle upon v^diich 
the rights of plaintiffs and Hability of defendaflt is fixed is stated by 
Mr. Sedgwick: 
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"When a con tract Is perforniable in Installments, such, for instance, as a 
contraet to manufacture and dellver goods in stated amounts from time to 
finie, and tliere is a répudiation durlng the period of performance, tlie damages 
for a breach conslsting in tlie nonperforniance of subséquent installments is 
to be cstimated as at the time of performance of eacli [installment], and not 
as at the time of tlia performance of the last installment. If, for instance, 
between thé time of the iirst breach, the value of the goods to be delivered 
fluetxiates, the buyer wlio has failed to reçoive the installment due him cannot 
dem:iud damages, based on the value of the goods at the time the last iûstall- 
meut siiouhl hâve been delivered, but lie must be content with a basis of 
compensation which wiU give him the value of each installment at the time 
it should hâve been delivered." 2 Dam. § 636b. 

The principle upon which damages are to be assesscd in such cases 
is illtistrated in Brown v. Miller, L. R. 7 Ex. 319. Défendant con- 
tracted to sell and deliver to plaintiff a large quantity of iron to be 
delivered in about equal portions — September, October, and Novem- 
ber, 1871. During the month of August défendant notihed plaintifï 
that he did not intend to deliver any iron. Plaintiff, after the expira- 
tion of the time for the last delivery had passed, sued défendant for 
damages for breach of their contraet. Kelly, C. B., said: 

"Now the proper measure of damages is that sum which the purchaser re- 
quiros to put himself in the same condition as if the contraet had been per- 
fornied. The plaintiff might, if he had so elected, bave treated the contraet 
as at end, when the défendant announced bis intention to brealv it. But that 
is a matter of élection on plaiiitiff's part, and even although he had elected 
then to treat the contraet as broken, yet in considering the question of dam- 
ages they would still be estimated with référence to the time at which the con- 
traet ouglit to bave been performed ; that is, in tliis case, at the ends of the 
months of September, October, and November." 

In Joslin v. Irvine, 6 H. & N. 512, 30 L. J. Ex. 78, défendant con- 
tracted to deliver naphtha in weekly parcels. He failed to perforni 
his contraet. Wilde, J., said: 

"I want to Ivnow the niarket priée at the end of the first, second, and third 
weeks, when the naphtha was to hâve been delivered. The damages must be 
assessed with référence to the market price ou each of the days fixed for the 
delivery of the naphcha." 

In Long V. Conklin, 75 111. 32, défendant contracted to deliver wood 
— the quantity plaintiffs would need as they required it for their brick- 
making business. He failed to deliver the wood. The court sustained 
the trial court in admitting évidence of the value of wood throughout 
the brick-making season as plaintiffs required it, saying: 

"Appellees had a right to make purehases at the tiinesi when, by the con- 
traet, appeliant was to hâve delivered the wood ; that is, at the times they 
should need it throxigh the season for use. Tiie law would not compel them 
to buy ail at once that which they could only use in parcels from time to time, 
nor would it compel theiu to enter into a continuing contraet with any other 
person." 

For the same reason plaintiffs would not be permitted to demand 
of défendant ail of the wood on a dav arbitrarily fixed by them. In 
Del. & Hudson Canal Co. v. Mitche'll, 92 111. App. 577, défendant 
contracted to f urnish coal as required by plaintiff. For f ailure to do so 
the court said: 
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"Appellee ♦ • • was entltled to hâve his damages measured by the 
market values obtalning at the • * ♦ tlmes virhen he required the por- 
tions * • * In his season's business." Hill v. Ohipman, 59 Wis. 211, 18 N. 
W. 160 ; Boper v. Johnson, L. R. 8 C. P. 167 ; 1 Sedgwlck, Dam. 558. 

It will therefore be for the jury to fix what according to the terms 
of the con tract and its subject-matter — relevant facts and circumstances 
under which it was entered into and the plaintiff's course of business ; 
orders received; the capacity of defendant's mil), if operated with due 
diligence — would be a reasonable quantity of extract plaintiff was 
entitled to call upon défendant to ship weekly, and tlie market price 
at which plaintifïs either did, or could hâve, filled such orders. The 
price to be paid défendant was fixed by the con tract; the difiference 
between such price and the price at which plaintifïs could hâve filled 
orders will be the measure of the damages which plaintiff s are entitled to 
recover. A basis may be stated for approximate ascertainment that 
will not work injustice to either party. No date is fixed for shipments 
in the first contract; "fairly regular shipments" being altogether in- 
definite and uncertain. The second contract affords the only basis of 
computation in saying that the quantity subject to the order of the 
plaintifïs should be reported once a week. Therefore, under the pe- 
culiar circumstances, the fairest measure would be the différence be- 
tween the contract price and the average weekly market price from 
the date of the second contract, July 22, 1905, to the date when the 
whole 5,000 barrels would hâve been delivered if the défendant had 
used due diligence in the opération of his plant. 

The jury should be instructed as follows : Ascertain from the tes- 
timony the weekly output which the défendant could hâve made and 
reported by due diligence. Divide the 5,000 barrels by the number of 
barrels so found as the proper weekly output, and you hâve the total 
number of weeks the défendant had to deliver. Ascertain from the 
testimony, for the weeks so found, the average weekly market price 
for a barrel. Take the différence between the agreed price and the av- 
erage weekly market price so ascertained, and multiply by the number 
of barrels not shipped. The resuit will be the nearest approach to the 
actual damages. 

We do not deem it necessary to pass upon several questions of prac- 
tice presented in the bills of exception. They may not arise upon an- 
other trial. While we do not doubt that the pleadings are skillfully 
drawn, we cannot avoid the reflection that the real cause of action, 
the facts upon the proof of which the rights and défenses of both 
parties dépend, might hâve been set eut more concisely and the 
real issues presented more clearly to the court and jury. For the 
reasons set out, we are of the opinion that there was error in directing 
a verdict. There must be a new trial. 

Reversed. 
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GOLDSMITH SILVE-R CO. v. SAVAGE. 

(Circuit Court of Aijpeals, First Circuit. December 10, 1915. Rehearlnjf 
Denied Marcli 1, lOlG.) 

No. 1120. 

1, Appeai. and KnnoTî <!3r3fi07(5> — Eecort> — Matters Heviewable — Findings 

OF FaCT BY MASTKlt. 

A master's finding of fncts upon tlie évidence taV:en by liim cannot be 
Impeaclicd, in tlie absence fioii] the record of tlie certlflcate, or otlier com- 
pétent proof, eitlier that the évidence presented is tlie entire évidence tak- 
en by him, or tliat it contaius ail tlie évidence wliicli vcas before liim rela- 
tive to tlie spécifie finding or findlngs challenged. 

[Ed. Note. — For other cases, see Appeai and Error, Cent Dlg. 8 2925; 
Dec. Uig. ®=»(j97(5>.] 

2. Appeai, and Ebrob <s=>931 — Review — Report of Masteb — Pbesumption as 

To Evidence Retubned. 

Wliile it wiii be presumed that the report of a master, made under an 
order directlng him to report the évidence, contains ail the évidence tak- 
en Before him. there Is no such presumption where he was directed only 
to report his flndings. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dig. §| 3728, 
3762-3771 ; Dec Dig. <S=»31.] 

8. Trade-Mabks and Trade-Names iS=>65, 70 — Infbinqement — ^Unfaib Com- 
pétition. 

There is one élément common to the rlght to recover for Infringement 
of trade-mark and for unfair compétition, and that is that the dress of 
the alleged infringing or competing article Is so similar to the one com- 
peted with that it is probable that the purchasing public, whlle in the 
exercise of reasonable eare, will be deceived. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 64, 81 ; Dec. Dlg. ®=»65, 70.] 

4. Trade-Marks and Teade-Names <S=55, 69 — Infringement — ^Unfaib Com- 
pétition. 

In case of infringement of trade-mark, the intention of the Infringer Is 
Lmmaterial ; but, to estabiisli unfair compétition, couiplainant must prove 
a fraudulent intent, or show facts and circuiii stances from which it may 
reasonîibly be inferred. 

[Ed. Note. — For other cases, see Trade-Marks and Trada-Names, Cent 
Dig. g§ 63, 80 ; Dec. Dig. <ê=55, 69.) 

6. EQTJITY ig=409 — REFERENCE BT CONSENT — MASTER'S FiNDINGS CONCLU- 

SIVENESS. 

Under a référence of an entire case to a master by consent of parties, 
to report his findings of fact and conclusions of law. without the réserva- 
tion of a right of review, his flndings of fact are conclusive, if there is 
any compétent évidence to support them. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 004, 920-923 ; Dec. 
Dig. <S=>400.] 

Putnam, Circuit Judge, dissenting. 

Appeai from the District Court of the United States for the District 
of Maine ; Clarence Haie, Judge. 

Suit in equity by the Goldsmith Silver Company against Llewellyn 
W. Savage. Decree for défendant (211 Fed. 751), and complainant 
appeals. Affirmed. 

See, also, 206 Fed. 1001. 

®=3For other cases see same topio & KEY-NUMBER la ail Key-Numbered Digests & Indexe» 
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Maurice E. Rosen, of Portland, Aïe., for appellant. 
Phillips B. Gardner, of Bangor, Me., for appellee. 

Before PUTNAM, DODGE, and BINGHx\M, Circuit Judges. 

BINGI-IAM, Circuit Judge. This is a proceeding in equity, brouglit 
by tlie complainant, appellant, against the défendant, in wliich it al- 
lèges and claims (1) that it is the owner of a trade-mark in the numerals 
"108," as adopted and used by it with référence to a certain cigar, 
which it manufactures and puts upon the market, and that the défend- 
ant has infringed its right by employing the numerals "208" on a 
cigar which he manufactures and puts upon the market ; and (2) if it 
is not entitled to an exclusive right in the numerals "108" as a trade- 
mark, that by the adoption of them and their use through a séries of 
years in connection with the sale of a certain cigar it has established 
a trade therein, and that the défendant, by putting upon the market 
his cigar numbered "208," is guilty of unfair compétition. 

l'y agreement of the parties the case was sent to a spécial master 
under an ordcr of the court, with directions "to take the testimony and 
report the findings of fact and conclusions of law to the court, with ail 
convenient speed, subject to exceptions according to the usual course 
of chancéry practice." Having heard the parties, tlie master made 
his report, in which he found in substance (1) that the complainant's 
predecessors in title adopted the numerals "108" to dénote the origin 
and source of manufacture of a certain cigar that it manufactured, 
which mark the complainant and its predecessors bave continued to 
use in connection with the manufacture and sale of said cigar for more 
than 20 )'ears, but rulcd that the complainant had no exclusive right 
to the use of such nvmierals, in that they would not constitute a valid 
trade-mark when not associated with some name or device to char- 
acterize and distinguish them. Having thus disposed of this question, 
he proceeded to consider whether the business, which the complainant 
had built up by the use of the numerals "108" in connection with its 
cigar, had been unlawfully interf ered with by the défendant. 

With référence to this subject, he states that one question is whether 
the natural and probable tendency and effect of the conduct of the 
défendant in his sale of the cigar marked "208" was such as to deceive 
the public, so as to pass off his goods for those of the complainant. 
He then finds that the box containing the cigars manufactured and 
sold by the défendant, when compared with the box containing the 
cigars manufactured and sold by the complainant, presented no such 
resemblance as would cause déception on account of similarity; that 
the shape, size, and gênerai appearance of the boxes were very dis- 
similar, and that the labels upon them were entirely différent; that 
the numerals occupied différent places on the respective boxes, and 
were so différent in size as to présent no real similarity to the eye ; 
that, while the size of the cigars was practically the same, there were 
a million other makes of like size ; and that the complainant's cigar 
was branded "108" while the defendant's was not. He summarizes 
his finding as follows: 
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"From a compaiison, tlierefore, of the cigars and boxes, iticluding labels, 
gênerai appearance, aud make-up, 1 find tliat there would be little or no possi- 
bility of a dealer thinking tliat they were the cigars manufactured and sold by 
complainant." 

As to the contention that the défendant, by manufacturing his cigars 
and seiling them under the numerals "208," put into the hands of 
retail dealers the means of deceiving the ultimate consumer by sub- 
stituting cigars of his brand for those of the complainant's brand, he 
ruled that : 

"To warrant tlie issuing of an injunction, either aetual or probable dé- 
ception and confusion must be sliown, and that mère possibility of déception 
was not enougli." 

After setting forth and analyzing the évidence bearing on this ques- 
tion, and showing that the complainant's and defendant's cigars are 
of the same size, shape, and color, and that there are numerous other 
cigars on the market of like size, shape, and color, he finds that the 
parties sent by the complainant to purchase cigars from retail dealers, 
and who testified in the case, were not deceived, and that the boxes 
were so marked and the marks on the boxes containing defendant's 
cigars were so open to observation that there was no hkelihood of 
purchasers being deceived; that there is no uniform rule followed by 
retail dealers in the display of the boxes, but that generally their 
covers are torn off or bent back and put under the boxes, so that only 
the boxes themselves are seen in the cigar case ; that if an unscrupulous 
retail dealer, who did not hâve the "108" cigar, wished to palm off on 
the purchaser a différent one, he could do this as well by substituting 
any other cigar of the same shape and size, of which there were many 
on the market; and that to take cigars from a box marked "208" 
would assist him very little in accomplishing his purpose. 

He then considers the évidence bearing upon the question of the 
purpose and intention of the défendant in adopting the universal Lon- 
dres shape and size of cigar for his cigar, with the numerals "208" 
upon the box, and conclucîes, inasmuch as the boxes were dissimilar, 
and the size, shape, and color of the cigars were the same as many 
others on the market, that in the adoption of the numerals "208" the 
défendant did not intend to encroach upon the complainant's trade 
by deceiving the public, and that this conclusion was not overcome 
by the fact that the défendant had at one time handled the complain- 
ant's cigar as a jobber in practically the same territory in which he later 
sold the cigars marked "208." 

The report having been fiied, the complainant excepted to the fol- 
lowing findings of fact and conclusions of law of the master : 

"First. That tlie master finds as a matter of law that the numerals '108' as 
used by your petitioner are not the subject of a trade-mark. 

'"Second. That the master finds that the petitioner is not entitled to an in- 
junction on account of an infringement of the défendant on the alleged trade- 
mark. 

"Third. Tliat the master finds that the petitioner has not established his 
•case of unfair compétition on the part of the défendant as will entitle him 
to an in.iunction as prayed for. 

"Fourth. That the master finds that the petitioner is not entitled to an ac- 
counting for damages." 
229 F.— 40 
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There was a gênerai exception to the report as agaînst tlie law, the 
évidence, and the weight of the évidence. 

In the District Court the findings and rulings of the master were 
sustained, and a decree was entered affirming the same. From this 
decree an appeal was taken to tliis court, and the errors assigned were 
that the District Court erred: (1) "In iinding that the name '208,' as 
used by the défendant in connection with the defendant's sale of his 
cigars, was not an infringement upon the complainant's trade-mark 
rights to use the name '108' as used by it"; and (2) "in fînding that 
the use by the défendant of the name '208' in connection with the sale 
of his cigars was not unfairly competing against the complainant in 
the complainant's use of the name '108' in connection with its sale 
of cigars." The third, fourth, fifth, sixth, and eighth assignments 
were mère subdivisions of assignments 1 and 2. The seventh was 
that the court erred "in not finding from ail the évidence that the con- 
duct of the défendant in placing upon the market his '208' cigars 
was for the fraudulent purpose of unfairly competing with the com- 
plainant." The ninth, tenth, and eleventh assignments were gênerai. 

[1,2] The report of the master was filed February 3, 1914, and 
the opinion of the District Court dismissing the bill was filed March 
16, 1914. On March 15, 1915, the dépositions of certain witnesses, 
whose testimony purports to hâve been taken in the case, were filed in 
the District Court. The record contains no stipulation that thèse dépo- 
sitions embrace ail the évidence presented before the master, and the 
order of the court sending the case to the master contained no direc- 
tion to him to report the évidence. Under thèse circumstances the 
évidence contained in the dépositions cannot properly be considered 
by us for the purpose of determining whether the findings of fact by 
ihe master are correct or otherwise. "The true rule upon this subject 
is that the master's finding of facts upon the évidence taken by him 
cannot be impeached, in the absence from the record of the certificate, 
or other compétent proof, either that the évidence presented is the 
entire évidence taken by him, or that it contains ail the évidence which 
was before him relative to the spécifie finding or findings challenged." 
While it would be presumed, in the absence of countervailing proof, 
in case the order to the master had contained a direction to report the 
évidence, and on filing his report he had accompanied it therewith, that 
he had faithfully discharged his duty and returned ail the évidence, 
no such presumption can be indulged in this case, for the order to the 
master contained no such direction, and the record does not disclose 
that the évidence was returned by the master. Guarantee Gold Bond 
Foan & Savings Co. v. Edwards et al, 164 Fed. 809, 811, 90 C. C. A. 
585, and cases there cited. 

The complainant bas argued his case as though the finding and ruling 
of the master — that the numerals "108," as used by the complainant, 
were not a valid trade-mark — had been assigned by him as error. The 
record discloses that an exception of this kind was taken to the mas- 
ter's report, but that it was not assigned as error on this appeal. The 
question, therefore, is not before us, and we are not required to pass 
upon it. Whether naked numerals may constitute a valid trade-mark 
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has never been determined. The cases, however, are not without ex- 
pressions of opinion upon the subject, some viewing the matter froni 
one standpoint and some from another, and text-writers hâve enter- 
tained equally divergent views. 

[3, 4] But if we assume that the complainant has a valid trade- 
mark in the naked numerals "108," it does not follow that it is en- 
titled to the relief asked, unless the finding that the défendant is not 
guilty of infringement cannot be sustained. Whether the complain- 
ant's action proceeds upon the ground of infringement of a trade-mark 
or upon the ground of unfair compétition, there is one élément com- 
mon to both rights which it is essential for it to establish, and that 
is that the dress of the alleged infringing or competing article is so 
similar to the one competed with that it is probable the purchasing 
public, while in the exercise of reasonable care, will be deceived and 
led to purchase the competing article for that of the complainant with 
conséquent injury to his trade. In the case of infringement of a techni- 
cal trade-mark the intention of the infringer is immaterial, as the es- 
sence of the wrong lies in the injury to a property right; while in the 
case of unfair compétition the intention is material, to establish fraud 
on the part of the défendant in the use of the imitative device to be- 
guile the public into buying his goods as those of his rival. In the 
former case fraud, if material, is presumed; while in the latter the 
complainant must prove a fraudulent intent, or show f acts and circum- 
stances from which it may reasonably be inferred. In either case, 
however, it must be shown that the dress or device employed by the 
défendant is such that it has deceived, or is calculated to deceive, or- 
dinary purchasers buying with usual care, and that they hâve pur- 
chased or will probably purchase the goods of the défendant under the 
mistaken belief that they are those of the plaintiff, to the serious dam- 
age of the latter. McLean v. Fleming, 96 U. S. 245, 24 L. Ed. 828; 
Régis v. Jayn£s, 185 Mass. 458, 460, 70 N. E. 480; Paul on Trade- 
Marks, §§ 196, 280. 

[5] As heretofore pointed out, the master has found in favor of 
the défendant on the last proposition, and the court below has affirmed 
the finding. Findings so made are not to be lightly disregarded, and 
this is especially true where, as hère, it appears that the case was sent 
to the master under an agreement of the parties that he should hear 
the évidence and report his findings of fact and conclusions of law 
thereon. In Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 32 L. 
Ed. 764, the order sending the case to the master read as f ollows : 

"By consent and request of ail the parties herein, it is ordered by the court 
that Hon. R. D. H. be and Is hereby appointed a spécial master herein to hear 
the évidence and décide ail the Issues between the parties and make his report 
to this court, separately stating his findings of law and fact, together with ail 
the évidence introduced before him, which évidence shall thereby become part 
of the report, which report shall be subject to like exceptions as other reports 
of masters." 

This order differed în no respect from the one under considération,, 
except that it directed the master to report the évidence introduced 
before him and make it a part of his report. In determining the 
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effeçt to be given to findings of a master under such a référence, Mr. 
Justice Field said : 

"A référence by consent of parties of an eutire case, for the détermination 
of ail its issues, tlKuigls not strlctly a submissioii of tlie controversy to arbi- 
tration — a proceeding wliich Is governed by spécial rtiles — is a submissiou of 
the controversy to a tribunal of the parties' own sélection, to be governed lu 
Its conduet by tUe oi'dinary rules applicable to the administration of justice 
in trlbunals established by law. Its findings, like those of an independent 
tribunal, are to be taken as presuniptively cori'ect, subject, indeed, to be re- 
viewed under the réservation contained in the consent and order of the court, 
when there has been manifest error in the considération given to the évidence, 
or In the application of the law, but not otherwise. * * * To disregard 
the findings and treat the report as a mère présentation of the testimony is to 
defeat, as vi'e conceive, the purpose of the référencée and digregard the express 
stipulation of the parties. AVe are therefore constrained to hold that the 
learned court below failed to give to the findings of the master the weight to 
whieh they were eutltled, and that they shouhl hâve been treated as so far 
correct and bluding as not to be disturbed, unless clearly in contlict with the 
weight of the évidence upou whicU they were made." 

In Davis v. Scliwartz, 155 U. S. 631, 15 Sup. Ct. 237, 39 L. Ed. 289. 
the order of référence to the master, as in Kimberly v. Arms, v,-as by 
consent of the parties to hear the case and report his findings and con- 
clusions of law, but it did not contain a réservation of the right to 
review his findings, and it was there held that, under such an order, 
the findings of fact by the master were conclusive, if there was any 
évidence upon which they could be made. In the opinion of Mr. 
Justice Brown, it was said : 

"As the case was i-eferred by the court to a master to report, not the évi- 
dence merely, but the facts of the case, and his conclusions of law thereon, 
we think that his finding, so far as it involves questions of fact, is attended by 
a presumptiou of eori'ectness similar to that in the case of a finding by a 
référée, the spécial verdict' of a ,iury, tlie findings of a Circuit Court in a 
case trîpd by the court under Rev. Stat. § 049, or in au aduiii'alty causi; 
aiipealed to this court. In neither of thèse cases is the finding absolutely con- 
clusive, as if there be no testimony tending to support it; but so far as it 
dépends upon confiicting testimony, or upon the credibility of witnesses, or 
so far as there is any testimony consistent with the finding, it must be treated 
as unassailable." 

And again he says: 

"As there is nothing to show that the findings of fact were unsupported by 
the évidence, we think they must be treated as conclusive." 

The vievi^s of the Suprême Court, as expressed in the above cases, 
hâve been recognized and followed in the various circuits. See Con- 
nor V. United States, 214 Fed. 522, 131 C. C. A. 68 ; Hattiesburg Lum- 
ber Co. v. Herrick, 212 Fed. 834, 842, 843, 129 C. C. A. 288; Guaran- 
tee Gold Bond Loan & Savings Co. v. Edwards, 164 Fed. 809, 811, 
90 C. C. A. 585. 

We hâve carefully examined the report of the master with référencé 
to his finding of fact upon the question material to both grounds of 
complaint and the exhibits particularly relating thereto, and are of 
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the opinion that the proofs show that the master vvas right, rather 
than that he was clearly wrong. 

The decree of the District Court is affirmed, with costs to the ap- 
pellee. 

PUTNAM, Circuit Judge (dissenting). In the middle circuits the 
practice had been formerly common for the court, sometimes on its 
own motion, to send a case to a master to try at the outset ail the is- 
sues, without proceeding to dispose of them in any part as the re- 
suit of its own investigation and judgment. Clearly this was not a 
lawful practice under any equitv rules, and this vvas so announced in 
Kimberly v. Arms, 129 U. S. 512, 9 Sup. Ct. 355, 32 L. Ed. 764. The 
announcement in Kimberly v. Arms as to the efïect of such a référ- 
ence when agreed to by the parties was mainly incidental. While the 
case has since been followed without question, it did not attract the 
notice of either court or counsel in the présent suit. Clearly that case 
should not be apt)lied beyond what the law really requires. 

The appeal before us présents two distinct questions : One is wheth- 
er, independently of a technical trade-mark, the respondents hâve been 
guilty of unfair compétition. This is properly a mixed question of both 
law and fact, but it contains so much fact that the disposition of the 
facts. if acce])ted as found by the master and the District Court, dis- 
poses of it. On this part of the case the District Court and the mas- 
ter agrée ; therefore. acce]iting the law as given as early as Crawford 
V. Neal, 144 U. S. 585, 596, 12 Sup. Ct. 759, 36 L. Ed. 552, and perhaps 
earlier, and as continuing down to the last volumes of the Suprême 
Court Reports, this concurrent conclusion should control our décision, 
as it is very évident that there is much to be said about this on both 
si des. 

Upon the other branch of the case, which relates strictly to the 
trade-mark ''108," the complainant assigned as error as follows : 

■'That the L'nited States District Court for the District of Maine erred In 
flnding that tlie naine '20.S' as usecl by the defenrlant in <'Onnection wltli the de- 
feiidaut's sale of his ciijiars was not an infi'in,ueuient upon the complainant's 
trade-mai'lî rights to use tlie name 'lO.S' as used by it." 

This might be criticized as perhaps too gênerai, but it is sufficiently 
comprehensive to cover ail c[uestions involved, and to give fuU notice 
that the complainant still rests on its trade-mark. The complainant 
alsO' proceeded in good faith to argue this proposition fuUy, and there 
is no technical rule which requires ns to throw him out. 

There has never been any authoritative décision sustaining the 
claim of the respondent that a number like "108" may not be prop- 
erly held to be a trade-mark. In this particular case it seems to hâve 
been taken from the street number of the building v/here the com- 
plainant's factory or place of trade was. In McLean v. Fleming, 96 
U. S. 245, 24 L. Ed. 828, there is a full and complète discussion by 
Mr. Justice Clifford of the law of trade-marks ; and he makes it 
sweeping enough to cover in a mère number. As we hâve said, 
there has been no authoritative décision throwing out numbers as 
trade-marks, though there has been considérable discussion on ti;e 
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topic. As applied to the présent case, the numerals answer ail the 
demands for a proper trade-mark, indicating nothing except such 
éléments as are proper to establish trade mark rights; and, in the 
lack of any authoritative hostile décision, we might accept the position 
of the complainant in view of the gênerai observations of Mr. Justice 
Clifïord (96 U. S. at pages 250, 254, 24 L. Ed. 828), especially about 
"symbol, figure, letter, form, or device." Thèse observations are suffi- 
cient to show the position ojf the fédéral courts. 

In the State courts we hâve not only the cases cited therein, but we 
hâve also, in Coddington's Digest of Trade-Marks (1878) at page 260 
and séquence, a discussion of the use of numerals entirely favorable to 
our view; also, from pages 361 to 374, there is a long schedule of 
varions kinds of inscriptions which hâve been sustained as trade- 
marks, which illustrate the observations of Mr. Justice Clifford, and 
confirm them to such an extent as to cover this case. Gillott v. 
Esterbrook, 48 N. Y. 374, 8 Am. Rep. 553, and séquence, sustains 
our view of the law fully, and leaves it without doubt, so far as the 
New York courts are concerned. That case relates to the ligures 
"303" on writing pens. The figures were connected in the trade-mark 
with the words "extra fine" and the name of Joseph Gillott, in whose 
behalf the adjudication was made. The infringement was by Ester- 
brook & Co., and did not use the name of "Gillott," but used their own 
name, so that by the very substance of the matter it was impossible to 
attribute the décision to anything except the number, and it appears 
dll through the case that that was the view of the court. This is ail 
the more évident on looking at the report of the case in the Suprême 
Court, 47 Barb. (N. Y.) 455. It will appear from the décisions in 
thèse two courts that this case was very throughly considered by the 
courts, and was maintained on each side by very distinguished and 
painstaking counsel, including John Sherwood and F. R. Sherman 
in the Court of Appeals. The frame of the injunction appears 
plainly in 47 Barbour, and there can be no question on reading the 
whole case that the courts aimed at those figures as the essential part 
of the trade-mark; the name of the manufacturers having been drop- 
ped out, and the name of Esterbrook & Co. substituted. It is observed 
by Judge Ingraham in 47 Barb. (N. Y.) 481 that it was "303" that the 
complainants claimed a right to as a trade-mark, and that the in- 
junction would be perpétuai as to the use of that number. 

We also remark, as to the différence betvveen "108" and "208," that 
Mr. Justice Clififord (96 U. S. at page 255, 24 L. Ed. 828), stated that: 

"Where the similarity is sufflclent to convej' a false impression to the 
public mind, and is of a cliaracter to mislead and deceive tlie ordinary pur- 
cliaser, * * * it is sufflclent to give ttie injured party a right to redress." 

Also, in the Gillott Case, the fact that the trade-mark used by the 
respondents omitted Gillott's name, and used another name, did not 
affect the resuit. With référence to an established trade-mark, the 
rule of law in this respect is more libéral than with référence to mat- 
ters of unfair dealing. In the same line is the observation in Taylor 
V. Carpenter, 2 Sandf . Ch. (N. Y.) 603, and the whole mass of author- 
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îttes as to trade-marks proper. It is difficult to understand why this 
"208" should hâve been used, except for the purpose of misleading. 

Kimberly v. Arms does not interfère with thèse propositions, because 
the questions involved in this trade-mark are substantial questions 
of law, and Kimberly v. Arms, which has been many times explained 
and restricted in its application, certainly does not affect a question 
of that character. No ruling of the Suprême Court has ever held 
that any finding of a master in chancery on a merely légal proposi- 
tion is conclusive. 

It is true that the respondent has not mathematically taken the com- 
plainant's trade-mark, but within the practical rules it made use of it, 
and no suggestion has been made anywhere that he had any other pur- 
pose which induced him to use the figures "208," and no other purpose 
is conceivable. 

We will add that Gillott v. Esterbrook, 48 N. Y. 374, 8 Am. Rep. 553. 
has never been reversed, or even authoritatively questioned, so far as 
the principles which we are discussing are concerned. It has been ap- 
proved. This was done, as well as elsewhere, by the very marked opin- 
ion by Judges Sedgwick and Van Vorst, in 1879, in 45 N. Y. Super. Ct. 
258, in the well-known Rubber Comb Case, where the peculiar reason 
for accepting numerals as trade-marks when used as in the case at bar 
was strongly stated. This case is found in Price & Stuart, at page 191, 
where it was pointed out that the numbers there involved were se- 
lected arbitrarily, and of themselves expressed no size or quality. 
This is the very pith of one fundamental requirement ordinarily de- 
manded in a trade-mark. In Shaw Stocking Co. v. Mack (C. C.) 
12 Fed. 707, decided in June, 1882, a case always recognized as a 
leading case, Judge Coxe, who is admittedly of large expérience in 
such matters, lays down the rule as broadly as that we hâve cited f rom 
Mr. Justice Clifford, to the effect that: 

"A trade-mark maj' con.sist of a token, letter, sign, or seal. Names, cipliers, 
monograms, pictures, ♦ • ♦ may be used, and numerals unlted." 

In this case, the use of the numerals "830" was expressly restrained. 
The latest and most comprehensive work on trade-marks in existence, 
the fifth édition of Sebastian's Law of Trade-Marks, publLshed in 
1911, gives undoubted prominence to Gillott v. Esterbrook, at pages 
94, 183, 223, and elsewhere. 

A thorough investigation of ail the leading works on trade-marks, 
including Bump, Kerly, and Sébastian, which latter is the latest and 
standard work covering the law as understood in America, although 
an English publication, fails to give any case of any importance de- 
cided by any court in the United States which would reject the trade- 
mark in this particular case, although some expressions, if not read 
carefully, might give a différent impression, as, for example, Burton 
V. Stratton (C. C.) 12 Fed. 696, which runs ofï into a gênerai discus- 
sion of the trade-mark question, stating, on page 700 that no person 
can obtain a monopoly by the use of "the ordinary numerals or let- 
ters." It immediately says, however, that this proposition has been 
disputed, and cites Gillott v. Esterbrook, aiready referred to. It rests 
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this expression, however, immediately on Manufacturing Co. v. Traîn- 
er, 101 U. S. 51, 25 L. Ed. 993, which will be found to start ont with, 
as a recognized rule, diat letters or figures affixed to merchandise for 
the "purpose of denoting its quality only" canuot be appropriated as 
a trade-mark. Tlie vvord "only," by reflection, sustains the trade- 
marli in this particular case. 

It seems to be admitted, however, that there is some doubt whether, 
under the Engiish décisions, the rule is sustained to the extent relied 
on by us. Under the Englisli statutes, as under our own statutes, a 
numéral may be registered as a trade-mark, although it is only a single 
distinctive figure. Sebastian's Law of Trade-Marks (5th Ed., 1911) 
19, 37, 90, 368, and elsewhere. Browne on Trade-Marks (2d Ed.) § 
225, and séquence, seems to sustain a hostile position; but it cites no 
authority, and fails to appreciate those to which we hâve referred. 
Mr. Browne, in discussing tliis question, assigns decided cases to tlie 
class o£ mère unlawful compétition; but he adds nothing to the law, 
because he attempts this without giving in any instance any spécial 
reason for doing so. In fact, we may reassert without hésitation 
that there is no authority in the United States which directly impugns 
the use of a numéral arbitrarily applied merely to distinguisli the 
origin of the goods, without référence to their quality, being the pré- 
cise purpose for which this trade-mark is authorized to be maintained. 

On the whoie, in conclusion, we rely confidently on the expression 
of the opinion, dclivcrcd in behalf of the Suprême Court of Rhode 
Island in 1888, in American Solid Leather Button Co. v. Anthonv, 15 
R. 1. 338, 339, and 340, 5 Atl. 626, 627, 2 Am. St. Rep. 898, as" fol- 
lows : 

"ïlio first question preseiited for our décision is wlietlier tlie use of an 
arbitrary combiuution of lij^ures to desi'^uute tlie styles of sjoods wliicli a 
]>ersoii makt's is entitled to iirotection. The défendants elaiiu that no ]!rorec- 
lion ean be given liecause such lifîures, by denoting the style or (inality sini])l,y, 
and not origin of the goods, deceive nobody, and henee the riglits of tlie com- 
plaiimnt are not lufringed. ïhete is sonie diversity in décisions upon this 
point, arisiiig malnly froni différent assuniptioiis of fact by the courts, l'n- 
doubtedly, if it be assumed that a glvcii mark indicates quality only, and not 
origin, it will follow that purchasers of goods so niarked hâve not beeii misled 
thereby into the supi)osition that they were buying a eomplainant's goods, and 
bence lie would show no cause for relief. Ail of the cases cited by the dé- 
fendants, in support of their claiin that nunibers iudicating style or quality 
cannot be protected, are based upon such au assumption. Where the premises 
are true, no fault can be found with the conclusion. But it by no means fol- 
lows, as a rule of law, that marks iudicating style or quality may not also 
ludicate origin, and thus be a subject of trade-mark. A person has the right 
to attix to liis goods any device, syniuol, or nu me wlilch lie may invent, to dls- 
tinguish such goods froni those made, by other peoiile. When the symbol be- 
comes knovvii, in connection with his name, it serves as a sign and pledge of 
the origin of the goods. l*eople do not often stop to read ail that may he 
printed on a label ; nor do they always Ivnow the changes that are niade in 
flrins or business liâmes. Heuce it is that tlie sight of tlie famlliar symbol, in- 
ducing one to purchase goods to -wliicli the symbol does not properly belong, 
to tlie iu.1ury of hlm wlio devised it to marli his own goods, is the gravamen of 
tlie law of trade-marks. 

"Within limits which are well defined, a combination of letters or figures, 
arranged for convenienee or to attract attention, may serve tlie purpose of 
a trade-mark, us well as a device intended or arbitrarily selected. So a person 
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may hâve différent symbols for différent grades of goods, wliicli, in the saine 
way, will indlcate both quality aud origln wlth respect to the goods so mnrked. 
"A manufacturer may adopt such symbols, not simply to mark a style or 
quality, but his style and his quality as well. He is entltled to hâve his style 
and his quality protected from misrepresentation, and to liave the beneflt of 
any favorable réputation they may hâve galned. The doctrine applicable to 
cases of this character is clearly set forth in Shaw Stocking Co. v. Mack (C. C.) 
21 Blatchf. 1, 6 [12 Fed. 707], as follovi-s: 'It is very clear that no manufac- 
turer would hâve the right exclusively to appropriate the ligures 1, 2, 3, and 4, 
or the letters A, B, 0, and D, to distinguish the first, second, third, and fourth 
quality of his goods respectively. Why? Because the gênerai signification 
and common use of thèse letters and figures arc such that no nian is permitted 
to assign a personal and private meaning to that which has, by long usage 
and universal accei)tation, acquired a public and generlc meaning. It is equal- 
ly clear, however, that if, for a long period of titne, he had used the sanie 
figures in combination, as "3214," to distinguish his own goods from those of 
others, so that the publie had come to know them by thèse numerals, he would 
be protected. The courts of last resort in Coiuieetlcut, in Massachusetts, and 
in New York bave distinctly held this doctrine, Boardman v. Mcriden Bri- 
tannia Co.. 35 Conn. 402 |9ô Am. Dec. 2701 ; Lawrence Co. v. Lowell Mills, 12r> 
Mass. 323 [37 Am. Kep. 3621 ; Gillott v. 10sterl>roo]c. 48 N. Y. 374 |8 Am. Kep. 
553] ; the numerals sustained being respectively '-2340" "523," and "303." ' " 

Thèse observations, with ail their limitations, api^ly exactly to the 
case at bar, even with such détail as to renfler the change from "108" 
to "208" ineffectuai in behalf of the respondent below. 
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BOWLING GIIEEN TRL'ST CO. v. VIRGINIA PASSEXCiER & POWER 

CO. et al. 

(Circuit Court of Appeals, Fourth C'ircuit. November 4, 1915. On Rehearing, 

December 13, 1015.) 

No. 1306. 

1. CovuTs €=3.52 — CoxTiKrANCE — E1''i-t;ct of Esd of Tekm After Hbartng 

A^'U Befokiî Dechee. 

New equity rule 57 (198 Fed. xxxiv, 115 C. C. A. xxxiv), providiiig that 
after a cause has been placed on the trial calendar it sball not bc con- 
tinued over tiie term, sa'se in exceptional cases l>y ordcr of the court on 
cause sliown, does not apply to a cause wliich has been heard wliere the 
term ends before entry of the decree. 

lEd. Note.— For other cases, see Courts, Cent. Dig. §§ 920-032; Dec. 
Dig. (©=352.] 

2. ArPEAL AND Erroii <®::3l73 — Gkound for Dismissal. 

An appeal will not be dismis.sed on the ground that there was no proof 
of complaiuant's ownership of the cause of action sued on, where tlie 
lioint was not made before the trial court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1079- 
10.'-9, 1091-1093, 1095-1098, 1101-1120; Dec. Dig. <3=>173.] 

3. Parties <©=348 — Pleading — Amendaient. 

Déniai of a motion to amend an intervening pétition after a delay of 
four years held not error, where Intervening rights would be affected by 
the amendment. 

[Ed. Note. — For other cases, see Parties, Cent. Dig. § 75 ; Dec. Dig. 

<S:^48.] 
<S::=>For other cases see same topic & KEY-NUMBER iu ail Key-Numbered Digests & Indexes 
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4. MOETGAGES <S=>199 — RELATION OF MOETGAGOB TO PrOPERTY — DUTIES As- 

SUMED TO MORTGAGEE. 

A mortgagor or his agents, operating the property In due course of busi- 
ness, Is not technically a trustée for the niortgagee, and Is under no ob- 
ligation to pay over tlie income or profits to the mortgugee, even wliere 
the mortgage covers income, untU demand is made for the income, or for 
surrender of possession of the property ; but the mortgagor holds the 
stable property nnder the iiuplled confidence reposed and obligation as- 
sumed to préserve it intact as security for the mortgage debt. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §| 513-525; 
Dec. Dlg. ®=199.] 

5. MOETGAGES <S=>205 CONVEBSION OF PbOPEBTY BY MoETOAGOK — RiGIITS OF 

MOETGAGEE. 

A mortgagor is liable If he wastes or converts to hls own use the mort- 
gaged property, and the property itself may be foUowed by the mortgagee 
in the hands of third persons, except purchasers without notice, wlthout 
the necessity of provlng fraud. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dlg. §§ 460, 544-550 ; 
Dec. Dlg. <S=205.] 

6. Stbeet Railroads <g=>52 — Relation of Puechaseb to Moetgaged Peop- 

EETÏ — RiGHTS OF MOBTGAGEE. 

A Street rallway company, whlch through stock purchases secured con- 
trol of a competing Company and caused its property to be conveyed to 
Itself, subject to underlylng mortgages which covered also the Income 
and good will of the mortgagor, thereby assumed a fiduciary relation to 
the mortgaged property, and became liable to the secured bondliolders for 
any improper diversion of the same, including its income and the busi- 
ness and good wUl of the mortgagor. 

[Ed. Note.— For other cases, see Street Railroads, Cent. Dlg. §§ 130, 131 ; 
Dec. Dig. <S=52.] 

7. Stbeet Railboads <®=>52 — Rights of Moetgagee — Peoperty Diverted to 

Benbfit of Second Mortgagee. 

Mortgagees of the succeeding company, who obtained the beuefit of any 
property so diverted as an incrément to their security, on enforclng their 
mortgages, would also be accountable for its value to the mortgagees of 
the former owner. 

[Ed. Note.— For other cases, see Street Railroads, Cent. Dlg. §§ 130, 131 ; 
Dec. Dig. <g=>52.] 

8. Stbeet Railroads ©=»52 — Rights of Mobtgagee — Suit fob Diversion of 

Peopeetï. 

That the property at the sale did not brlng enough to pay a prier mort- 
gage dld not affect the rlght of petitioner, a bondholder of the prior owner, 
to malntaln the proceeding, since he is not concluded by such prlce, and 
is, furthermore, in case of recovery, entitled to the entire amount, if 
necessary to pay his bonds, to the exclusion of ail other bondholders, wlio 
could hâve jolned with hlm, but did not. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. §§ 130, 131 ; 
Dec. Dig. ®=>52.] 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Richmond ; Edmund Waddill, Jr., Judge. 

Suit in equity by the Bowling Green Trust Company, trustée, against 
the Virginia Passenger & Power Company and others. Charles Hall 
Davis, intervener, appeals from a decree dismissing his pétition against 
the Virginia Railway & Power Company and others. Reversed. 

®=»For other cases see same topic & KEY-NUMBBR lu ail Key-Numbered Digests & Indexes 
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James Mann, of Norfolk, Va., and William Hodges Mann, of Rich- 
mond. Va. (Mann & Son, of Richmond, Va., and Mann & Tyler, of 
Norfolk, Va., on the brief), for appellant. 

Henry W. Anderson, of Richmond, Va. (Munford, Hunton, Wil- 
liams & Anderson, of Richmond, Va., on the brief), for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. In the early development of electric light- 
ing and transportation in and near the cities of Richmond and Peters- 
burg. Va., the business was divided among a number of companies. 
There were numerous issues of stock, and many mortgages were exe- 
cuted by the several corporations. About the year 1900 the process of 
consolidation of thèse companies began. After some years they were 
ail placed in the hands of receivers under proceedings to f oreclose their 
mortgages. Ail of the foreclosure suits were Consolidated into one, 
under the title of "Bowling Green Trust Company, Trustée, v. Virginia 
Passenger & Power Company and Others," and a decree of foreclo- 
sure was entered October 24, 1908, directing a sale of ail property of 
ail the companies. The sale was accordingly made on May 5, 1909, for 
$8,100,000, to a committee representing a large majority of bond- 
holders, who had come together and agreed upon a plan of reorgani- 
zation of the property. The bid was confirmed, and title made to the 
Virginia Railway & Power Company, a new corporation organized 
to carry out the reorganization. The contest now before us, between 
Charles Hall Davis and the Virginia Railway & Power Company, the 
purchaser of the property, dépends upon the transactions of the Rich- 
mond Passenger & Power Company and the Virginia Passenger & 
Power Company, two of the mortgagor corporations, with each other, 
and ail of the complex matters not bearing on the contest will be omit- 
ted in stating the issues. The Richmond Passenger '& Power Company 
will be hereinafter spoken of as the Richmond Company, and the 
Virginia Passenger & Power Company as the Virginia Company. 

The Richmond Company executed a mortgage on January 1 , 1900, to 
the Merchants' Trust Company, securing a bond issue of $2,877,000, 
and on July 1, 1900, another mortgage to the Metropolitan Trust Com- 
pany, securing a bond issue, known as debenture bonds, of $1,000,000. 
In addition to thèse, there was a senior mortgage on property acquàred 
by the Richmond Company from the Richmond Railway & Electric 
Company, securing bonds to the amount of $123,000, and a senior mort- 
gage on property acquired from the Richmond & Manchester Railway 
Company securing bonds to the amount of $400,000. The total of 
thèse bonds outstanding against the Richmond Company was $4,- 
400,000. 

In December, 1901, the Virginia Passenger & Power Company was 
formed by the consolidation of the Virginia Internai Improvement Com- 
pany with the Southside Railway & Development Company. In this 
transaction, the Virginia Company acquired a large majority of the 
stock of the Richmond Company, and thus controlled its opérations. 
By virtue of this control, the Virginia Company elected the directors 
of the Richmond Company, who elected the managing ofQcers of the 
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Virginia Company to be managing officers of tlie^ Riclimond Com- 
pany. The purpose was to consolidate the companies which were 
competitiors of each other, and the effect was to operate them to- 
gether under the control of the Virginia Company. By deed dated Jan- 
uary 23, 1902, the Richmond Company conveyed to the Virginia Com- 
pany some of its lines of railway, subject to its mortgages of $3,400,- 
000, above recited ; the Virginia Company assuming and agreeing to 
pay the Riclimond Company's debenture bonds of $1,000,000. By 
another deed, dated June 3, 1902, the Richmond Company conveyed to 
tlie Virginia Company other lines in considération of $500,000 to be 
paid by the Virginia Company. It is alleged that neither the debenture 
bonds nor the $500,000 purchase money was ever paid. In June, 
1902, the Virginia Company acquired control of other companies with 
a view of consolidation of the entire electric street car and power 
business ûf the vicinity. As a means of accomplishing this purpose 
the Virginia Company, on June 18, 1902, executed a mortgage to the 
Merchants' Trust Company to secure bonds to the amount of $15,000,- 
000, which was by proper instruments made a h'en on ail the property 
thus brought into the consolidation, subject to existing mortgages. 
Afterwards the Bowling Green Trust Company was substituted as 
trustée under this mortgage. Krom the proceeds of this bond issue the 
existing mortgages and bonds, including the debenture bonds of $1,- 
000,000 of the Richmond Company, were to be paid. Of the Consoli- 
dated bonds there were issued and sold by the Virginia Company $6,- 
508,000, and pledged $1,303,000, making a total of $7,811,000. the 
remaining bonds of the proposed issue of $15,000,000 were reserved 
for the retirement of the underlying bonds of tlie several corporations. 
This plan of consoHdation failed, and the old bond issues were not 
paid nor retired by the new bonds. 

Afterwards foreclosure proceedings were instituted by the trustée 
under the mortgage of the several corporations, receivers were ap- 
pointed, and the sale was made as above recited. In the progress of 
litigation the Metropolitan Trust Company, trustée under the mortgage 
securing $1,000,000 of the debenture bonds of the Richmond Com- 
pany, charged in the bill for foreclosure that, after the Virginia Com- 
pany secured control of its competitor, the Richmond Comjxuiy, it 
was guilty of thèse wrongs against the Richmond Company and against 
the Metropohtan Trust Company as trustée of tlie mortgage securing 
the debenture bonds of that company : First, that it so managed 
genefally the property and business of the Richmond Company as to 
divert to its own use earnings, income, business, and good wiil of that 
company, and so mingled its property with its own that full identifica- 
tion became impossible without an accounting under the order of the 
court; second, that the Virginia Company converted to its own use 
the lines of railway conveyed to it on January, 1902, and June, 1902, 
and received ail the income and profits therefrom, paying no considér- 
ation for either tlie property or its use. 

The issues made on thèse charges were referred to ITon. A. L. HoUi- 
day, as spécial master. After taking much testimony the niaster filed 
his report on July 25, 1908, making as we understand the following 
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findings: First, if the Virginia Company sustained no fiduciary re- 
lation to the Richmond Company or its bondliolders, and if tlie mat- 
ter was to be considered as depending on a charge of fraudulent con- 
version by one party of the property of the other, then the burden of 
clearly proving the fraud devolved upon the Metropolitan Trust Com- 
pany as a condition of obtaining relief, and that under this test it had 
f ailed to make good its allégations ; second, if the Virginia Company 
was the trustée of the property and business of the Richmond Com- 
pany, then the master should be instructed to ascertain and report 
the value of the income, business, and property diverted f rom the Rich- 
mond Company to the Virginia Company, and that relief should be 
granted in conséquence of the diversion ; third, that it would be useless 
for the master to go into this inquiry unless the court found that the 
Virginia Company sustained the relation of trustée to the Richmond 
Company. The master asked instructions from the court, so that the 
matter might proceed before him to ascertainment of the value of the 
property diverted, or be dropped, according to the view of the law taken 
by the court. 

The Metropolitan Trust Company objected to the foreclosure sale 
until the issues made by its pétition as to the diversion of the property 
of the Richmond Company should be passed upon. The objection was 
held insufficient in a decree of the District Court, affirmed on appeal 
by this court. 168 Fed. 1021, 93 C. C. A. 671. There were exceptions 
to the master's report by the parties interested. Before the exceptions 
to the report were passed upon by the court the decree of foreclosure 
was made, containing this réservation : 

"The court reserves the right to hereafter détermine ail questions iu con- 
nection witli the diversion of earninKs, business, ]>roperty, and income to tlie 
Virginia Passenser & Tower Company from tlie Richmond l'assenger & l'ower 
Company, as set forth in the pleadings herein and tlie reports of the spécial 
master, and to enforce against the property pui-chased and the earnings and 
income thereof in favor of the sald Metropolitan Trust Company of the City of 
New York, as trustée, and the petitiouors Howe and others, and the debeuture 
bondholders, any lien or claim to wliich tiie sald trustée or bondholders shall 
be entitled, and to afford sueh trustée or bondliolders and petitioners such 
other and further relief as to such alleged diversion witli respect to such pur- 
chaser, lus successors and assigna, and tlie property purchased, as the court 
shall détermine to be just and équitable ; the inteut being that the rights of 
the Metropolitan Trust Company of the City of New Yorli, as trustée, aiid the 
debeuture bondholders, and of the petitioners Howe and others, to establish 
any claim they may hâve for diversion of earnings, property, business, and 
income of the Richmond Passenger & Power Company by the Virginia Pas- 
senger & Power Com])any, or the receivers herein, and to enforce against the 
property purchased any claim or lien, légal or «lultable, to which they may 
be entitled, and to apply any inoney or property recovered to the benefit of the 
debeuture bondholders, iii ail respects as if this decree had not been made." 

After the sale the Metropolitan Trust Company refused to press the 
matter further, giving as a reason lack of support and indemnity from 
the lx)ndholders of the Richmond Company. On March 12, 1910, 
Charles Hall Davis, as the owner of 71 of the debeuture bonds, re- 
fusing to accept as équitable the provision made for the debenture 
bonds of the Richmond Company in the reorganization, filed his péti- 
tion, making the same allégations as to the diversion of the property 
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of the Richmond Company to the Virginia Company. The appeal is 
from the decree o£ tlie District Court refusing to allow the petitioner, 
Davis, to amend his pétition, and from the final decree dismissing the 
pétition. 

We consider first the motion to dismiss the appeal, made on the 
grounds : (a) Because the appeal was not allowed within six months 
af ter the final judgment ; (b) because it does not appear in the record 
that the appellant is the owner of the 71 debenture bonds; (c) because 
it appears on the face of the record that, even if the Virginia Company 
did couvert and bring under its mortgages a part of the property sub- 
ject to the mortgages under which petitioner claims, the property 
brought in the foreclosure sale so much less than the amount of the 
senior mortgages that it would be impossible for the petitioner to hâve 
any substantial interest in the property converted. 

[ 1 ] The District Judge filed a written opinion to the effect that the 
pétition should be denied, on December 13, 1911; but the decree was 
not entered until January 14, 1914, and on June 20, 1914, less than 
six months thereafter, the appeal was allowed. But it is argued that 
the case was finally disposed of by being automatically dropped from 
the calendar on October 4, 1913, the last day of the April term, under 
the requirement of equity rule 57 (198 Fed. xxxiv, 115 C. C. A. 
xxxiv), and that the failure to appeal within six months from that 
date was fatal. The point is not well taken. The rule forbidding con- 
tinuances was meant to prevent delay in tlie hearing of causes, and 
perhaps it was intended aiso as a stimulating admonition to judges 
to décide cases as promptly as possible ; but it does not mean that 
after a case has been heard it shall be dropped from the calendar at 
the end of the term and thus disposed of before the court has made 
a final decree. Besides, the court on October 13, 1913, made an order 
reciting that a number of important matters, including the claim of 
petitioner, had been left open, and directing that the cause be con- 
tinued from the April, 1913, term, and that the order be entered nunc 
(pro tune as of October 4, 1913, the last day of that term. Even 
if this order was erroneous, it now stands in force. There was no 
appeal from it, and under rule 57 the court does not finally lose juris- 
diction of a cause when it is dropped from the calendar for lack of 
proper continuance. But even if the order had no effect as an order 
of continuance, it should be regarded in substance an order to rein- 
state the cause for a hearing, since it was manifestly the intention of 
the court to bring the cause before it to dispose of the matters unde- 
cided. Any other construction would involve an oppressive yielding 
to mère form. In addition to this, the order of continuance as to 
other matters was made at the instance of counsel for respondent. A 
party cannot avail himself of the provision of an order in his favor 
and allège against a like provision as to another party. 

[2] The appeal cannot be dismissed on the ground that there is no 
affirmative proof that the petitioner is the owner of the bonds. A 
review of the record leads to the conclusion that this point was not 
made before the District Court. The point is, therefore, not available 
as a ground of motion to dismiss. Fine River Logging Co. v. United 
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States, 186 U. S. 279, 22 Sup. Ct. 920, 46 L. Ed. 1164; Mo. Pac. 
Ry. Co. V. Fitzgerald, 160 U. S. 575, 16 Sup. Ct. 389, 40 L. Ed. 536. 
As the évidence taken is not in the record, the court cannot say there 
was no proof of ownership of the bonds. 

The third ground of the motion is too much involved in the merits to 
be considered on a motion to dismiss, for the question whether the, 
petitioner has any practical interest in the assets which he seeks to 
follow can only be decided on careful considération of the relations 
of the parties to the property. The motion to dismiss is refused. 

[3] There is no ground on which the court can reverse the order 
denying the motion to amend. The original pétition is sufficiently 
broad to make relevant ail compétent testimony on the subject of di- 
version of the assets of the Richmond Company by the Virginia Com- 
pany, or the receivers, and the amendment on that subject seems un- 
necessary. Although the sale was made on May 5, 1909, and the 
pétition was filed on March 12, 1910, the motion to amend was not 
made until January 17, 1914. In the meantime the purchaser had 
gone forward for nearly four years with the management of the 
property without notice of any claims of the petitioner beyond those 
set up in the original pétition; and securities issued under the reor- 
ganization no doubt had been bought and sold. No sufHcient excuse 
is given for the long delay. The proposed amendments would bring 
in serious charges involving the whole plan of reorganization and 
other important matters. Under the circumstances the long delay 
was sufficient ground for the refusai to allow the amendment. 

[4, 5] Corning to the vital matter of the alleged diversion of assets 
of the Richmond Company to the Virginia Company, in view of the 
report of the master on the subject, the first inquiry is: What rela- 
tion did the Virginia Company assume to the holders of the mortgage 
bonds of the Richmond Company when it took control of that Com- 
pany? On reason and authority the gênerai rule is obvious that the 
mortgagor, or his agents, operating the property in due course of 
business, is not technically a trustée for the mortgagee, and is under 
no obligation to pay over the income or profits to the mortgagee, even 
when the mortgage covers income, until demand is made for the in- 
come or for surrender of the possession of the property. Galveston 
R. Co. V. Cowdrey, 11 Wall. 459, 20 L. Ed. 199; Gilman v. 111. Tel. 
Co., 91 U. S. 603, 23 L. Ed. 405 ; Dow v. Memphis R. Co., 124 U. 
S. 652, 8 Sup. Ct. 673, 31 L. Ed. 565 ; Sage v. Memphis & L. R. Co., 
125 U. S. 361, 8 Sup. Ct. 887, 31 L. Ed. 694. Therefore, as to the 
income received in the due course of business, the mortgagor corpora- 
tion sustains no fiduciary relations to the mortgagee. But it seems 
equally obvious that the mortgagor holds the stable mortgaged prop- 
erty under the implied confidence reposed and obligation assumed to 
préserve it intact as security for the mortgage debt. 39 Cyc. 558. 
If he wastes it or converts it to his own use, he is liable. 27 Cyc. 
1269. And it may be followed in the hands of third persons, except 
purchasers without notice. Chicago R. Co. v. Third Nat. Bk., 134 
U. S. 276, 10 Sup. Ct. 550, 33 L. Ed. 900. To recover property so 
converted, or its value, it is not necessary, as the master seems to 
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liave thought, for the mortgagee to prove fi-aud. The riglit of action 
arises on the violation of confidence reposed and tlie obligation as- 
sumed, even if the violation be due to négligence. 

[6] The stable property covered by the mortgage of the Richmond 
Company consisted of its railways, machinery, lands, and other prop- 
.erty, not as inactive or dead assets, but as instrumentalities of an ac- 
tive business, upon the proper conduct of which the value of the prop- 
erty depended. This is made more clear by the inclusion in the mort- 
gage of the good will of the company. The obligation of the mort- 
gagor to the mortgagee was to keep up the value of the security by 
using ail reasonable means to conserve the business. Therefore, while 
the mortgagee had no right to demand payment of income, it did hâve 
the right to require the mortgagor to account for the dépréciation in 
the value of the mortgaged property due to improper diversion of the 
business and income of the corporation appropriated by the mort- 
gagor ; and the good will attached to the property was a part of it. 
Metropolitan Nat. Bk. v. St. Louis Dispatch Co., 149 U. S. 436, 13 
Sup. Ct. 944, 37 L. Ed. 799 ; Linder v. Hartwell R. Co. (C. C.) 73 
Fed. 320. When the Virginia Company acquired stock control of the 
Richmond Company, and undertook its management in conjunction 
with the management of its own afîairs under the same executive 
officers, it became respor*sible by reason of its control for any diver- 
sion of the mortgaged property. As a majority stockholder in con- 
trol it became a trustée for the minority stockholders. Jones v. Mo. 
E. E. Co., 144 Fed. 765, 7h C. C. A. 631 ; Central Improvement Co. 
v. Cambria Steel Company, 210 Fed. 696, 127 C. C. A. 184. By the 
same principle as the majority stockholder in control, the Virginia 
Company became a fiduciary holding the mortgaged property to an- 
swej- to the mortgage debt. Farmers' L. & T. Co. v. N. Y., etc., R. 
Co., 1.50 N. Y. 410, 44 N. E. 1043, 34 h. R. A. 76, 55 Am. St. Rep. 
689. 

There is no intrinsic wrong in thèse trust relations; and there is 
no presumption of a breach of trust. A charge by the beneticiary of 
diversion or conversion of trust property by mingling it with the 
property of the trustée, or otherwise, niust be proved. But, on the 
other hand, the rule is applicable that when a beneficiary of a trust 
proves against the trustée that there bas been a conversion of the trust 
property by adding it to the like estate of the trustée, the law then 
places on the trustée the duty of accounting by separating the trust 
property from bis own or proving and paying its value. National 
Bk. V. Insurance Co., 104 U. S. 54, 26 L. Ed. 693. This rule has 
spécial force and significance when one Corporation acquires control 
of another competing with it in business. 

[7] Further, if the executive officers of the two companies so man- 
aged that a part of the Richmond Company's street railway, or any 
other tangible property, or the good will attached to it, was turned 
over to the Virginia Company, and fell under the mortgages of that 
company, thus increasing its security, the mortgagees of the Virginia 
Company, upon enforcing their security, would be liable to account to 
the mortgagees of the Richmond Company for the amûunt they real- 
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ized, or should hâve realized, from the converted property as an in- 
crément to their security taken from the security oiE the mortgages of 
the Richmond Company. Fosdick v. Schall, 99 U. S. 235, 25 L. Ed. 
389; Sou. Ry. Co. v. Carnegie Steel Ce, 176 U. S. 257, 20 Sup. Ct. 
347, 44 L. Ed. 458. 

The petitioner has the right also to show that the management of 
the receivers resulted in the diversion of property subject to the de- 
benture mortgage so that it fell under the mortgages of the Virginia 
Company. It is true, their reports Nos. 20 and 27, as to the manage- 
ment of the property and the application of income were confirmed, 
but the order of confirmation contained this provision : 

"Leave is reserved to any party in interest, for cause sliown, to tiave said 
accounts recast from the date of the appointment of the receivers, or from 
auy subséquent date." 

It is true, also, that the order dismissing the pétition must be held 
to adjudge that good cause has net been shown for having the receiv- 
ers' accounts recast. But the method of keeping the accounts adopted 
by the receivers is so closely related to the method adopted while the 
Virginia Company was in control that it seems reasonable to infer 
that the ground for refusing to open the accounting was the same in 
eacli case. Of course, the opportunity to hâve the accounts recast, 
so as to ascertain whether any errors added to the vakie of the prop- 
erty of the Virginia Company at the expense of the Richmond Com- 
pany, in no wise affects the discharge of the receivers. 

There is no substantial question of notice to the mortgagees of the 
Virginia Company of the alleged diversion of property of the Rich- 
mond Company and incrément to the property covered by their mort- 
gages resulting therefrom, for the diversion is alleged to bave taken 
place after the exécution of the last mortgage on June 18, 1902. 

[8] The position is taken by the respondent that, if ail that is charg- 
ed as to the diversion of the Richmond Company's property be as- 
sumed as true, it cannot avail the petitioner under the facts of the 
case. The argument is this : The property covered by the mortgage 
securing petitioner's bonds brought at judicial sale $900,000 less than 
the senior mortgages ; the recovery, if any, in this proceeding, would 
be applied to that balance, and would be insufficient to pay it, and 
there fore the petitioner could not possibly be benefited by any recovery. 
We think the argument fallacious. The réservation in the order of 
sale provided that no rights of the debentvire bondholders should be 
aflfected by it — that they should stand "in ail respects as if the decree 
had not been made." This means that the petitioner is not bound 
by the bids at the sale as an ascertainment of the value of the prop- 
erty, or in any other respect. Sou. Ry. Co. v. Carnegie Steel Co., 176 
U. S. 257, 20 Sup. Ct. 347, 44 L. Ed. 458. In other words, he is 
no more bound by the resuit of the sale than he would hâve been as 
a creditor not a party to the cause, and hence he was entitled to the 
same protection given to such a creditor in N. P. Ry. Co. v. Boyd, 
228 U. S. 504, 33 Sup. Ct. 554, 57 L. Ed. 931. Therefore, he may 
show that the property as sold was of sufficient value to satisfy the 
senior mortgages. 
229 F.- 
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The argument fails for another reason. The holders of the bonds 
secured by the senior mortgages and the other debenture bondholders 
of the Richmond Company had the opportunity to join the petitioner 
in his effort to recover property which he alleged had been taken from 
that on which they ail relied for security. They refused to enter the 
contest, and accepted as fuU payment and satisfaction of their bonds 
the settlement ofïered in the reorganization. Thus the petitioner was 
left as the only bondholder who chose to avail himself of the réser- 
vation and make the contest, and it folio ws that he alone is entitled 
to receive the fruit of his effort. Had there been no sale, the resuit 
of the refusai of the other bondholders would hâve been the same. 
AU other creditors waived their rights, and were in the position of 
saying, either that there was no merit in petitioner's contention, or 
that they were unwilling to make any effort to bring under the se- 
curity the property alleged to hâve been diverted. Èvidently, under 
such conditions, the property which may be recovered or brought back 
as a part of the assets of the Richmond Company by petitioner's efforts 
and expense would be applicable to his bonds. The principle is well 
settled by authority. Freedman S. & T. Co. v. Earle, 110 U. S. 710, 
4 Sup. Ct. 226, 28 L. Ed. 301 ; Edmeston v. Lyde, 1 Paige (N. Y.) 
637, 19 Am. Dec. 454; 8 R. C. L. 38. 

Thus we hâve endeavored to state the légal principles applicable to 
the alleged relations of the parties. After the pétition was filed it 
seems clear that under the réservation in the order of sale the pe- 
titioner as a debenture bondholder of the Richmond Company was 
entitled to the benefit of any exceptions by the Metropolitan Trust 
Company to the master's report germane to the pétition, and it was 
his right to hâve thèse exceptions passed upon by the court. The dis- 
missal of the pétition was in effect overruling the exceptions of the 
Metropolitan Trust Company and sustaining the exceptions of the 
Virginia Company. As we hâve seen, the court was in error in hold- 
ing that there was no fiduciary relation of the Virginia Company to 
the Richmond Company, as to ail of its property, including income, 
and to the bondholders of the Richmond Company as to the stable 
property and good will attached to it, subject to the mortgage securing 
the debenture bonds. If it be true, as contended by respondent, that 
the court held in dismissing the pétition that diversion of the property 
of the Richmond Company could not avail the petitioner, this was 
error, because the petitioner as the active creditor would be entitled 
to the entire fund recovered in préférence to other creditors who re- 
fused to participate in the proceedings. 

The évidence is not before us, and we are therefore unable to say 
that it conclusively shows there was no diversion of property of the 
Richmond Company and that thèse errors were harmless. 

For thèse errors the decree must be reversed, so that the court or 
the master may ascertain what was the value of ail the property, if 
any, including the attached good will diverted from the Richmond 
Company by the Virginia Company, or the receivers, which was sub- 
ject to the mortgage securing the debenture bonds. 

The petitioner will be entitled to hâve his claim paid out of any 
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property which may hâve been taken froni the security of his mort- 
gage and added to the security of the mortgages of the Virginia Com- 
pany, or in any wise disposed of by the Virginia Company so that it 
was embraced in the foreclosure sale as a part of that company's 
property. Under the réservation in the order of sale the purchaser 
will be liable to the petitioner for the value of any property so con- 
verted and sold. 

Much was said in the argument as to the plan of reorganization, the 
petitioner contending that he was entitled to a decree against the new 
corporation for the amount of his debt, under the principles announced 
in N. P. Ry. Co. v. Boyd, 228 U. S. 504, 33 Sup. Ct. 554, 57 L. Ed. 
931. The point is not available to the petitioner, for the reason that 
it is not alleged as a ground of relief in his pétition. 

The decree is reversed, and the cause remanded for further pro- 
ceedings in accordance with this opinion. 

Reversed. 

On Rehearing. 

This court, at îts November term, 1915, rendered its décision re- 
versing the decree of the said District Court appealed from in this 
cause, and the appellees, by their counsel, on December 3, 1915, pre- 
sented to the court a pétition for a rehearing of the cause, and the 
same has been carefully considered. 

Only one remark need be made as to a view of the plea of purchaser 
for valuable considération without notice, alleged to hâve been over- 
looked by this court. It is insisted that, since the Consolidated mort- 
gage of the Virginia Company of June 18, 1902, covers after-acquired 
property, the mortgagee is entitled to take as purchaser for value 
without notice any accretions to the property covered by the mort- 
gage, even though due to the diversion of the property of the Rich- 
mond Company to the Virginia Company. Since any diverted or con- 
verted property of the Richmond Company rested under the lien of 
the prior and duly recorded mortgage given by the Richmond Company, 
under which the petitioner claims, it seems reasonably plain that such 
property could not be f reed from the lien of that mortgage and brought 
under the lien of the Virginia Company's mortgage as after-acquired 
property by the mère act of diverting and converting it to the use of 
the Virginia Company. 

The refusai of this court to dismiss the appeal on the ground that 
the appellant had not shown ownership of the bonds is not to be taken 
as an adjudication of that issue. 

It is now hère ordered by this court that the rehearing asked for 
be, and the same is hereby, denied at the cost of the appellees. 



644 229 FEDERAL RSPOBÏKB 

NISBET, Commlssloner of Safety, et al. v. FEDERAL TITLB & TRTJST CO. 

(Circuit Court ot AiJijeals, EiglitU Circuit. Kovember 16, 1915. Keliearing 
Denied February 24, 1916.) 

No. 4304. 

1. Bankkuptct C=5293(1)— Distribtjtion of Pbopeety — Powees of Couet — 

CoNtxiCTiNG Liens. 

The administration and distribution of the property of banlîrupts is a 
proceeding in eauity, and property In the lawful custody of the court ia 
held by it in trust for those to whom it rightfully belongs; if there are 
conflictlng liens upon the property, the court has jurlsdiction to détermine 
their priorlties, although the trustée has no interest in the question. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 411; Dec. 
Dig. (®=>293(1).] 

2. Baneeuptct <g=»293 — Powkbs of Coxjet — Conflictinq Claims to Peop- 

KETY. 

Where an adverse clalmant filed a pétition In a bankruptey court, as- 
sertlng bis ownershlp of property In possession of the court as that of 
the bankrupt, which pétition vras answered by other claimants, the court 
had jurisdlctiou, and was required to détermine the ownership and to 
dispose of the property accordlugly. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 411, 417; 
Dec. Dig. ©=293.] 

S. Attachitent iS=>302 — Indemnity i®=3l4 — Claims op Thied Pehsons — Ac- 
tions BY OLAIMANT. 

One whose i>roperty has been selsîcd under an attachaient agalnst an- 
other may either iutervene and assert his clalm, or he may bring an 
action of replevin or trover agalnst the olScer who made the levy, and 
the judgment therein wlU be blndlng agalnst the attachment plalntlff, 
where he has given bond to indemnity the offlcer, and especlally where 
the latter has actcd throughout under hls directions. 

[Ed. Note.— For other cases, see Attachment, Cent. Dig. §§ 1073-1082; 
Dec. Dig. <s=^302 ; Indemnity, Cent. Dig. §, 41 ; Dec. Dig. <S=>14.] 

4,. Attachment ©=3294 — Claims or Third Pebsons — Actions bt Claimant. 

Mills' Ann. St. Colo. 1912, § 3067, which provides that sales of Personal 
property shall be presumed to be fraudulent and vold as agalnst creditors 
of the vendor, unless accompanied by immédiate delivery and continued 
change of possession, does not preclude an owner of property from assert- 
ing his tltle agalnst attachment credltors of one having the custody and 
manual possession of the property. In the absence of conduct amounting 
to fraud or decelt. 

[Ed. Note.— For other cases, see Attachment, Cent Dig. §§ 999-1017 ; 
Dec. Dig. ©=^294.] 

5. Attachment ©=3175 — Pbopeety Stjbjeot to Attachment — Interest of 

DEBTOR— "BONA FiDE PURCHASEE." 

Under the law of Colorado an attachlng créditer does not occupy the 
status of a bona fide purchaser for value, and an attachment can only 
operate upon the right and tltle of the debtor at the tlme of the levy. 

[Ed. Note. — For other cases, see Attachment, Cent. Dig. §§ 518-523; 
Dec. Dig. <®=>175. 

For other définitions, see Words and Phrases, First and Second Séries, 
Bona Fide Purchaser.] 

In Error to the District Court of the United States for the Dis- 
trict of Colorado ; John A. Riner, Judge. 

©=jFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 



NISBET V. FEDEEAL TITLE & TRUST CO. 645 

Action at law by the Fédéral Title & Trust Company against Alex- 
ander Nisbet, as Commissioner of Safety, etc., and others. Judgment 
for plaintiff, and défendants bring error. Affirmed. 

JuJy 21, 10J;i, Butralo Blll's Wild West and Pawnee Bill's Great Far East, 
Comliined, u corporation orgaiiized under the laws of tiie state ot Xew Jersey, 
andhereinafter reteri'ed to as the eircus coriîoratioii, was exhibitiug in Denver. 
The ijroperty euipiDyed lu Its business was ot l:v><) ciasses: Xliat used strictly 
iu tlie givinj; oï its exjiibitions, i^euerally reierreii to as the show t)roijerty ; 
and also eertahi horses, wagons, railroad ears, eircus parai'hernaliu, aud 
equipment, couimonly luiown as the ■ phuit" or "plant eijuipnient." Tlie 
former elass was tlie proiierty ol tlie cireus cor]ioration. ïhe latter (lass was 
leased to tliat corporation by oue Thomas A. >^mith and one G. A\'. l.illie, un- 
der a written agreement dated June 6, 1912, and subsectuently renewed for 
the season of 1913. Colonel W. F. Cody (Bulïalo Bill) was vice président of 
the eircus corporation, and Major G. W. Lillle (l'awuee Bill) was its iiresident. 

On the date first above nientioned the United States Printing & Lithograph 
Company of Cincinnati, Olilo, brought suit in the state district court at Denver 
to reeover an alleged indebtedness of $60,000 against the said eircus corpora- 
tion, W. F. Cody, and G. W. Ijlllie as défendants, and caused the défendant 
Kisbet, as ex ofHcio sherifC, to levy an attachmeut upon ail tlie property, show, 
and plant hereinabove referred to. ïhe uext day, the défendants in error, 
Bonflls and Tammen, under the Colorado statute ])ertnitting other creditors to 
beconie parties in such attachment proceeding and liave like remédies against 
the défendant to secure tlieir claims or demands as the law gives to the 
original plaintiff, caused a subséquent attachment to be issued out of the 
same court and a levy to be made upon the saine property by the said acting 
sherlff. It is provided by the statutes of Colorado that before issuing a writ 
of attachment the clerk of the court shall requlre a written uiidertaking on 
the part of the plaintiff or plaintiffs, in not less than double the ainount 
ciainied, to indemnify the défendant in tlie attachment suit against ail dam- 
ages that may be sustained by reason of the wrongful suing out of the attach- 
ment. It is conceded tliat ail parties plaintiff, in the attachment proceeding 
referred to, complied in ail things with the laws of tlie state of Colorado relat- 
Ing tliereto, Includiug the giving of the bonds in (piestion. 

On July 22d, G. W. Lillie exeeuted a bill of sale to Thomas A. Smith for 
his interest in the plant property ; but this action was subseiiuent to the at- 
tachmeut levies. Shortly theri;after, in the District Court of the United 
States for the District of New Jersey, a pétition In bunkruptcy was filed 
against the eircus corijoration, and, upon application to the District (_'ourt of 
the United States for tlie District of Colorado, Dewey C. Bailey, United States 
marshal for the District of Colorado, was app<iintcd ancillary rcceiver. Upon 
his demaud, pursuant to order of the district court, the shciifî turiied over 
to hini ail of the aforesaid property attached as the property of said baukrupt 
eircus corporation and its codcfendants iu the slate court. Sulisequonlly, the 
ancillarj- receiver, in due course, advertlsed the sale of said property; and 
thereupon Smith filed in tîic bankruptcy court a pelldon claimiug the ownersUip 
of ail of said prop-erty, and praying tliat it be restoj'ed to his possession. To 
this pétition the plaintiffs in error, lionlils and Taiiiinen, flltHl answer deuying 
the claini of Smirli, ussertirg their own, and that (if Ïhe slierilï', under the writs 
of attachment, and praying that ;\11 of the property be redelivered to the latter 
offlcer, or, in case a sale h-dd lieeii nia<le, tlit^n that the proceeds of such sale be 
delivered to said sheriff, to be by him dealt with as the state court should 
order, and also for other projiw' relief. No formai appearance otherwise was 
entered by tlie sheriff, nor by the United States l'rinting & Dithograph Com- 
pany, tlie original plaintiff' iu the attachment suit. 

The issues thus joined were lieard before the District Judge, and August 18, 
191.'!, an order was eutei(>d adjudging the title to the show property, in the 
possessi(m of the ancillary receiver, to be in the baukrupt corporation, award- 
Ing an undivided one-half interest in the plant property to the intervener, 
Smith, and declining to détermine whetlier the claim of said Smith was prior 
or superior to the claim of the sheriff under the writs of attachment to the 
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remalnlng undivided one-half thereof. The recelver was further dlrected to 
tender the possession of ail sald property to the sheriff, and if the sherifC re- 
fused or failed forthwlth to accept or recelve the same, that the receiver 
should then dellver ail of the plant property to Smith. ïhe sherifC accepted 
this tender Impressed wlth thls judgment of the district court as to the own- 
ershlp of the property involved. August 19, 1913, Smith executed to the Féd- 
éral Title & Trust Company, défendant in error, a chattel mortgage upon ail 
the plant property, and on August 22d that company made demand upon the 
sheriff therefor. Thereaf ter the sheriff, under order of the state court, ofCered 
for sale, and did sell for the sum of $34,185.50, an undivided one-half interest 
in the plant property as the interest of W. F. Cody and G. W. Lillie, as dis- 
tinguished from the undivided one-half interest claimed by Smith as owner 
with said G. W. Lillie. The state court refused to conflrm thls sale, and, 
thereafter, upon application of ail the plaintiffs in the attachment suit, said 
court ordered ail of said property sold before the final détermination of that 
action. Thls order was executed by the sheriff, and ail of the property was 
sold by hlm for the aggregate sum of $49,257.25. Thereupon the défendant in 
error brought thls suit against the sheriff and against Harry H. Tammen, 
Frederick G. Bonflls, and the United States Printing & Lithograph Company, 
plaintiffs in the attachment suit, for conversion of the personal property al- 
leged to hâve been wrongfully attached, taUen and sold. The jury returned a 
verdict in favor of plaintiff against défendants Nisbet, Bonflls, and Tammen, 
awardlng damages In the sum of $43,390.55; of thls plaintiff remitted $7,- 
648.85, and judgment was entered in the sum of $35,741.70. In the course 
of the trial the following admission was made: "Ail the acts done by the 
sheriff, in levying upon this property, were done in the first instance pursuant 
to instructions received from the attorneys of the United States Printing & 
Lithograph Company, viz. Mr. Bottom, Mr. Redmond, and Mr. Marks. And 
two days thereafter, when Bonflls and Tammen joined in the attachment suit, 
every act done by the sheriff, pursuant to thls matter, from that time on, was 
done under directions and instructions from both Bonflls and Tammen and 
the Lithograph Company, and their attorneys, Bottom, Redmond and Marks." 
It is conce<led that the same attorneys hâve at ail times represented the 
sheriff and ail attachlng credltors both in the state court and in this court. 

Adolph Marks, of Chicago, 111., and John T. Bottom, of Denver, 
Colo. (Charles H. Redmond and Frederick P. Smith, both of Denver, 
Colo., on the brief), foi- plaintiffs in error. 

Ernest Morris, of Denver, Colo. (William W. Grant, Jr., of Denver, 
Colo., on the brief), for défendant in error. 

Before CARLAND, Circuit Judge, and AMIDON and VAN 
VALKENBURGH, District Judges. 

VAN VALKENBURGH, District Judge (after stating the facts as 
above). Thirty-five errors were assigned to the action of the court 
below, and 14 were specified in the brief as rehed upon by plaintiffs 
in error. Stripped of répétition and alternative statement, the follow- 
ing considérations are presented : 

(1) That the court of bankruptcy was without jurisdiction to hear and 
adjudlcate the claim of Thomas A. Smith as against thlrd parties, to wit, the 
sheriff and attaching credltors; and, as au Incident thereto, that the court 
erred in holding that the judgment of the bankruptcy court, in making the 
award to Snùth, was binding upon plaintiffs in error ; further, that Smith and 
his mortgagee should hâve been required to litigate the question of ownership 
in the state court. 

(2) That the court erred in refusing to hold as matter of law tliat Thomas 
A. Smith and the plalutifl! were estopped from asserting title to or Interest in 
the property in question, and, in this connection, that certain évidence ten- 
dered by plaintiffs in error, was improperly excluded. 
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(3) That the court erred In directing a verdict for plaintiff and refuslng to 
direct a verdict for the défendants. 

(4) That the court erred in its charge respecting the measure o( damages, 
that the verdict was excessive, and that a new trial should hâve been granted. 

[ 1 ] It is well settled that, where the bankruptcy court has acquired 
lawful custody of property to which conflicting Hens attach, it has ju- 
risdiction to détermine the priorities of such liens, though the trustée 
has no interest in such question ; that the administration and distribu- 
tion of the property of bankrupts is a proceeding in equity, and, when 
authorized by act of Congress, it becomes a branch of equity juris- 
prudence; that property in the custody of a court of equity for ad- 
ministration is always held by it in trust for those to whom it right- 
fully belongs. The jurisdiction to inquire and détermine who the law- 
ful owners are, and to that end to call before it ail claimants by a 
reasonable notice or order to présent their claims to the court within 
a reasonable time, or to be barred of any right or interest in the prop- 
erty in its custody, or in its proceeds, is a power inhérent in every 
court of equity, incidental and indispensable to the authority to ad- 
minister the property in its possession and to distribute its proceeds. 
Thèse principles are announced and confirmed in many décisions of 
this court and of the Suprême Court. Chauncey et al. v. Dyke Bros, 
et al, 119 Fed. 1, 55 C. C. A. 579; In re Rochford, 124 Fed. 182, 59 
C. C. A. 388; In re Schermerhorn, 145 Fed. 341, 76 C. C. A. 215; 
In re Eppstein, 156 Fed. 42, 84 C. C. A. 208, 17 h. R. A. (N. S.) 465; 
Mound Mines Co. v. Hawthorne et al., 173 Fed. 882, 97 C. C. A. 394; 
Clay V. Waters, 178 Fed. 385, 101 C. C. A. 645, 21 Ann. Cas. 897; 
Le Master v. Spencer, 203 Fed. 210, 121 C. C. A. 416; Wells & Co. v. 
Sharp, 208 Fed. 393, 125 C. C. A. 609; Galbraith v. Grocery Co., 
216 Fed. 842, 133 C. C. A. 46; Abendroth v. Van Dolsen, 131 U. S. 
66, 9 Sup. Ct. 619, 33 L. Ed. 57; Whitney v. Wenman, 198 U. S. 
539, 25 Sup. Ct. 778, 49 L. Ed. 1157; Murphy v. John Hoffman Co., 
211 U. S. 562, 29 Sup. Ct. 154, 53 L. Ed. 327. 

In the foregoing cases nearly every phase of the question presented 
is discussed and adjudicated. In Chauncey et al. v. Dyke Bros., supra, 
Judge Thayer made a comprehensive statement of the principle in- 
volved, which this court has often cited with approval : 

"It will be conceded that the authoritj' to try the issue which arose between 
the lien claimants, and to détermine their respective priorities, eould only be 
exercised bj' the bankrupt court in virtue of the fact that by the proceeding in 
banlîruptcy it had acquired the custody of the res to which the controversy 
related. The banlcrupt court had no right to assume jurisdiction of a contro- 
versy between third parties, in which the trustée was not concerned, and 
décide whose claim was paramount in equity, merely because the claimants 
happened to be creditors of the banlîrupt estate, or merely because the liens 
affected a part of the bankrupt's property. The Bankruptcy Act confers no 
such authority. But If, in the exercise of its customary jurisdiction, the 
bankrupt court obtained the lawful custody of tlie res to which the liens 
related, or of a fund realized from its sale, then the duty, which was thereby 
devolved upon it, of distributing tlie fund among those to whom it rlghtfully 
belonged, did empower it to détermine the relative priorities of the conflicting 
claims to the fund. A court which has lawfuUy acquired the custody of prop- 
erty or money must of necessity dispose of the same according to law ; and, 
when conflicting claims are preferred, it is not bound to requlre the claimants 
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to Utigate thelr claims in some other forum, and to adopt the Judgment of that 
tribunal, alttiougli it may do so, but it is at liberty to dispose of sucli contro- 
versies according to its own ideas of riglit and justice. Tliis is one of tliose 
incidental powers whlcli may be exercised by auy court of record, in tlie ab- 
sence of an express proliibition." 

[2] In the instant case both the show and plant property had long 
been in the possession of the bankrupt corporation, which had exer- 
cised dominion over it. It was attached by the Printing & Lithograph 
Company and by Bonfîls and Tammen as the property of that cor- 
poration. Nisbet, the sheriff, levied upon it as such. When the péti- 
tion in bankruptcy was filed, the liens created by thèse writs became 
subordinate to the provisions of the fédéral act (Act July 1, 1898, 
c. 541, 30 Stat. 544). In the exercise of its customary jurisdiction the 
court of bankruptcy ordered its receiver to take over ail property held 
as that of the bankrupt. The usual demand was made upon the sheriff, 
who yielded a becoming obédience to the lawful mandate. The prop- 
erty was reduced to possession by the officers of the court, which there- 
by obtained the lawful custody of the res to which the claims in con- 
troversy related. Upon that court therefore devolved, not only the 
power, but the duty, to détermine, by appropriate proceedings, to 
whom this property or any part of it rightfully belonged, and to make 
distribution and disposition accordingly. It decreed, and of this ac- 
tion there is no complaint, that the "plant" was not the property of the 
corporation. Thomas A. Smith intervened, and claimed that as bis 
own. Bonfils and Tammen made voluntary answer to this interven- 
ing pétition, denied its claim, and asserted a superior lien in the sheriff 
through attachment. To the extent of their own claim they represent- 
ed the sheriff as fully as though that officer had been présent in court. 

It is true that a court of bankruptcy cannot make final disposition 
of property or funds in its possession as against third parties without 
affording to such, by proper notice or its équivalent, an opportunity to 
appear and assert their claims. Hère, however, Smith, Bonfils and 
Tammen voluntarily appeared and submitted themselves to the juris- 
diction of the court. They asked its judgment upon the issues joined. 
The challenge of the latter was directed at the claim of Smith, rather 
than at the jurisdiction of the court to décide between them. In any 
event, ail thèse parties were before the court asserting a claim to 
property in its possession, and therefore, as to them, and as to the 
sheriff as representing Bonfils and Tammen, the requirements of due 
process were fully satisfied. Furthermore, if either party deemed 
himself aggrieved by the decree entered by the District Court, that de- 
cree was reviewable by appeal. Mound Mines Co. v. Hawthorne, 173 
Fed. 882, 97 C. C. A. 394. None was taken. The property was turned 
back to the sheriff" to be dealt with in accordance with the terms o£ 
that decree and otherwise in accordance with law; that officer ac- 
cepted it and proceeded, originally, to sell subject to the adjudication 
of the court of bankruptcy. The state court, acting upon the repré- 
sentations of the attaching creditors, refused to oonfirm the sale thus 
made, and ordered ail the property to be sold prior to final détermi- 
nation as that of the défendants in the attachment proceedings. This 
order was duly executed by the sheriff. Thereupon the défendant in 
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error, as mortgagee of the claimant Smith, brought this suit for con- 
version upon the ground that the property was that of Smith, and not 
of the défendants in the attachment suits. 

[3] It will be remembered that it was admitted, in the course of 
the trial below, that every act donc by the sherifï pursuant to this 
matter was done under directions and instructions from both Bonfiis 
and Tammen and the Lithograph Company, the original attaching créd- 
iter. It was aiso admitted in the answer of plaintifïs in error that the 
sherifï was indemnified, before making the levy in the first instance, by 
statutory undertakings or bonds of indemnity, and that the défend- 
ants Bonfiis and Tammen promised and agreed to save harmless that 
officer in any action he might take at their direction under and by 
virtue of the writs of attachment by them sued out. Under such cir- 
cumstances, the right of the plaintiff below, the défendant in error 
hère, to maintain this action is sustained by abundant authority, state 
and fédéral, and particularly in the jurisdiction in which this cause 
of action arose. When the property of a party is seized under a writ 
of attachment against another party, the owner is not confined in his 
remedy to intervention in the attachment suit. He may intervene, or 
he may bring suit in replevin or trover for conversion in any court of 
compétent jurisdiction. Schluter v. Jacobs, 10 Colo. 449, 15 Pac. 813; 
Wilde V. Rawles, 13 Colo. 583, 22 Pac. 897 ; Carpenter v. Innés, 16 
Colo. 165, 26 Pac. 140, 25 Am. St. Rep. 255 ; Hannan v. Connett, 
10 Colo. App. 171, 50 Pac. 214. The attaching creditor, by giving a 
bond of indemnity to the sheriff, and still more where the sheriff acts 
under his directions and instructions, becomes liable as joint tres- 
passer with that officer under the attachment. Lovejoy v. Murray, 3 
Wall. 1, 18 L. Ed. 129; Woodworth v. Gorsline, 30 Colo. 186, 69 
Pac. 705, 58 L. R. A. 417. In the latter case it is further held that 
the judgment in a replevin suit détermines as against ail parties and 
privies the right to the possession of the property, and that such judg- 
ment for the return of property levied on by exécution is conclusive 
against the plaintiffs in the exécution who gave the sheriff an indemnity 
bond to make the levy. The same rule is, of course, applicable to a 
case of sale under a wrongful attachment. 

The distinction between the case at bar and that of a suit on the 
attachment bond as in Emerson & Co. v. Converse, 106 lowa, 330, 76 
N. W. 705, is apparent. This action was brought originally, not only 
against the sheriff and Bonfiis and Tammen, but against the United 
States Printing & Lithograph Company as well. The latter company 
demurred to the complaint, challenging the jurisdiction of the court 
upon the ground that the plaintiff was a citizen and résident of Pennsyl- 
vania and the défendant Printing & Lithograph Company was a citi- 
zen and résident of the state of Ohio. The demurrer was sustained, 
and that défendant is not before this court. The other défendants, 
however, appeared and answered. They had every opportunity to 
défend in their own right and in that of any interest représentée by 
■them. Whether or not the original order of the court of bankruptcy, 
awarding an undivided one-half interest in the property to Smith, was 
binding upon the sheriff, need not, therefore, be considered. The 
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court below had jurisdiction of the présent controversy, and the judg- 
ment was binding on the plaintiffs in error, unless invalidated by some 
other of the errors assigned. 

But complaint is made that the trial court treated said order as bind- 
ing upon ail the défendants before it, and predicated thereon its di- 
rection to the jury to find for the plaintiff in some amount. Neither 
the charge itself nor an examination of the record sustains this con- 
tention. The court did say that the one-half interest involved was 
decreed to Smith as against the défendants Bonfils and Tammen, but 
it went farther than that. It said : 

"When we corne to look at the testimony, we hâve upon this question the tes- 
timony of two witnesses. Colonel Cody .testified that this property was 
owned by Major IJllie and Mr. Smith, but in just what proportion he did not 
linow. Smith testified that he owned a half interest In the property, and went 
into détail coneernlng his interest. Now there Is not a scintilla of évidence 
in this case to dispute that testimony, as I view the case. Therefore the 
court Instruets you, as I stated a moment ngo, the plalntlfC Is entitled to re- 
cover one-half the property upon whlth this mortgage was glven." 

The record supports the trial court in this respect. The évidence 
upon this point is so clearly prépondérant, and of such a conclusive 
character, that a directed verdict, in the exercise of sound judicial 
discrétion, was iustified. Railway Co. v. Oleson, 213 Fed. 329, 130 
C. C. A. 31. 

[4] It is further contended by plaintiffs in error that the plaintiflf 
tielow, as mortgagee of Thomas A. Smith, is estopped from claiming 
title to the property in question as against the attaching creditors be- 
cause of the acts of the mortgagor in permitting the property to be 
held out to the world, and particularly to said creditors, as the prop- 
erty of the owner or owners of the exhibition. The court below de- 
clined to take this view, and its action is assigned as error. Reliance 
is placed upon section 3067 of the Colorado Statutes, which provides : 

"Every sale made by a vendor of goods and chattels In hls possession or un- 
der his control, and every assignmeiit of goods and chattels, unless the same 
be accompanied by an immédiate dellvery and be foUowed by an actual and 
continued change of possession of the thlngs sold or assigned, shall be pre- 
sumed to be fraudulent and vold, as against the creditors of the vendor, or the 
creditors of the persou making such asslgnment, or subséquent purcliasers in 
good faith, and this presumptlon shall be conclusive." 

It should be noted at the outset that the ruling of the court, as to 
the ownership of an undivided one-half interest by Smith, was not 
based upon the bill of sale from LilHe to Smith of July 22, 1913. On 
the contrary, the court expressly held that that transfer was subordi- 
nate to the lien of the attachment writs. It is further to be noted 
that the chattel mortgage of' défendant in error is relied upon only 
as conveying an interest of Smith which was superior to and unafïect- 
ed by any rights flowing from thèse attachments. The évidence is 
that Smith was the original owner of this one-half interest in the 
plant property ; that he, in company with L,illie, leased the plant prop- 
erty to the circus corporation. It is true that that corporation ex- 
ercised dominion over the property, and the same was appropriately 
labeled to indicate its connection with the circus exhibition. The 
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uncontroverted proofs are that this was entirely in accord with the 
custom of the business in which the property was used. In such cases, 
the sale statute quoted above has no application. In the absence of 
conduct amounting to fraud or deceit, the owner of the property will 
not be precluded from asserting his title against the creditors of one 
having the custody and manual possession thereof. Such is the uni- 
form holding of the Colorado courts. Singer Mfg. Co. v. Converse, 
23 Colo. 247, 47 Pac. 264; Same v. Bohen, 31 Colo. 444, 72 Pac. 1097; 
Morsch V. Lessig, 45 Colo. 168, 100 Pac. 431. 

[5] Furthermore, in Colorado an attaching creditor does not cc- 
cupy the status of a bona fide purchaser for value, and an attachment 
can only operate upon the right and title of a debtor existing at the 
time of the levy. Banks & Bros. v. Rice et al., 8 Colo. App. 217, 45 
Pac. 515; McMillen v. Gerstle, 19 Colo. 98, 34 Pac. 681 ; Gates Iron 
Works V. Cohen, 7 Colo. App. 341, 43 Pac. 667; Mining & Milling 
Co. V. Lambert et al., 15 Colo. App. 445, 62 Pac. 966; In re Appel 
Suit & Cloak Co. (D. C.) 198 Fed. 322-325. So that, if the leased 
property in controversy actually belonged to Smith, it was unaffected 
by the levies under which plaintiffs in error claim. 

Thèse considérations dispose, in large measure, of the assignments 
of error predicated upon the exclusion of évidence. Furthermore, 
thèse alleged errors vvere not properly preserved as required by the 
rules of this court which provide that: 

"When the error alleged is to the admission or to the rejection of eridence, 
the assignments of error shall quota the fuH substance of the évidence ad- 
mitted or rejected." 

However, an examination of the excluded évidence discloses that 
it is largely hearsay in its nature and otherwise négative and imma- 
terial in character. We perceive no substantial error in its rejec- 
tion. 

It is urged that the court erred in its charge respecting the measure 
of damages. It said: 

"I thlnk in no possible view of the case, under the évidence, the amount 
that you flnd should be less than one-half of the amount the property was 
actually sold for, It was certalnly worth that, because It brought that ; and 
if you believe that on the date of the levy of the writ of attachment it vyas 
worth more than that, you are entitled to so flnd, if you can base your finding 
upon he évidence given upon the trial of the cause." 

It is objected that the price at which the property was actually sold 
by the sheriff f urnished no criterion of its actual value at the date of the 
levy. Whatever merit there may be in this contention is rendered im- 
material by other language of the court, and by the subséquent action 
of the jury. L,ater in its charge the court said : 

"The mortgagee is entitled to recover its value at the time of the levy of 
the attachment. Whatever that value may be you are to détermine from the 
évidence in the case. Counsel dlscussed the testimony of several witnesses 
bearing upon that question. I leave that question to you, to exercise your 
good judgment, and return such amount as you can say the half interest In 
this property was fairly worth at the time of the levy." 

The entire property was sold for $49,257.25 ; one-half that amount 
is $24,628.63. The jury returned a verdict for $43,390.55, far in ex- 
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cess of the minimum suggested by the court. There was testimony 
fixing the value of the entire property as high as $91,000. It was so 
inventoried by plaintiffs in error only a short time prior to the attach- 
ment. The plaintiff having remitted $7,648.85, judgment was entered 
in the sum of $35,741.70, and of this plaintiffs in error cannot reason- 
ably complain. It is well settled that this court will not review the 
action of a trial court in overruling a motion for new trial. Victor- 
American Fuel Co. v. Peccarich, 209 Fed. 568, 126 C. C. A. 390. 

No prejudicial error is disclosed in the record, and the judgment is 
accordingly affirmed. 



CROWN ORCHARD CO., Inc., v. DBNNIS et al. 

(Circuit Court of Appeals, Fourtli Circuit December 17, 1915.) 

No. 1371. 

L Courts <S=3312 — Jubisdiction of Fedeeal Oouet — Suit bt Assignée — "As- 

— r-SIGNEE OF CHOSE IN ACTION." 

A suit by tlie grantee of the standing timber on a tract of land from a 
prior, grantee to enjoin the cutting and conversion of the timber by an- 
other is not onei brought as "assignée of a chose in action," withln the 
meaning of Judicial Code (Act March 3, 1911, c. 231) § 24, 3G Stat. 1091 
(Oomp. St. 1913, § 991), but on© to prevent waste, and is withln the juris- 
diction of a fédéral court, where the reguisite dlverslty of cltizenshlp 
exists between the parties, without référence to the cltizenshlp of com- 
plalnant's grantor. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 865-875; Dec. 
Dlg. <S=o312.] 

2. LOGS AND LOGGINQ ©=>3 — CONVETANCE OF STANDING TlilBEE CONSTRUC- 

TION TiME FOR ReMOVAL. 

A conveyance of the timber on a tract of land gave the purchaser eight 
years from its date in which to eut and remove the same, and further 
provided that lu case it was not eut and removed withln that time he 
shotild "hâve sueh addltional time as may be deslred * * * but 
• * • shall during the extended period pay interest on the original 
purchase price * * * year by year in advance. * • * " Held, 
that such provision was plain and unambiguous and could not be varled 
by paroi évidence, that it entitled the purchaser to an extension on the 
terms stated as a matter of right for such time as might be reasonably 
desired, and that such right was not condltloned on bis having com- 
menced to eut the timber during the eight years. 

[Ed. Note. — For other cases, see Legs and Logging, Cent. Dig. §§ 6-12; 
Dec. Dig. €=»3.] 

3. LoGS AND LoGGINQ <S:=3 — CONVEYANCE OF StANDINO TiMBER — CONTEACT— 

Teniier of Performance— Sufficiency. 

A tender by the purchaser of the first year's interest at the expiration 
of the eight years, and Its unqualified refusai, was sufficient to préserve 
his right to the extension, without the necessity of its renewal in subsé- 
quent years. 

[Ed. Note. — For other cases, see Legs and Logging, Cent. Dig. §| 6-12; 
Dec. Dig. <S=^3.] 

4. Injonction tS=3ll4 — Parties — Suit to Restrain Waste. 

A grantee of the purchaser after the expiration of the eight years 
succeeded to ail his rlghts, Including the right to malntain a suit in 
equity to prevent by injunctlon the cutting of timber by another; and 

®=»For other cases see same topic £ KBY-NUMBBR la ail Key-Numbered Digests & Indexes 
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it is not a défense to such suit, which Is one to prevent waste, that the 
exercise of the right of extension and the period of sucti extension were 
left by the contract optional with the purchaser. 

[Ed. Xote. — For other cases, see lujunction, Cent. Dig. §§ 202-220; Dec. 
Dig. <3=>114.] 

Appeal from the District Court of the United States for the East- 
ern District of South Carolina, at Charleston; Henry G. Connor, 
Judge. 

Suit in equity by the Crown Orchard Company, Incorporated, against 
WiUiam H. Dennis and others. Decree for défendants (220 Fed. 516), 
and complainant appeals. Reversed. 

R. L. Montagne, of Richmond, Va., Ernest L. Visanska, of Charles- 
ton, S. C, and E. D. Eide, of Marion, S. C. (Smythe & Visanska and 
Octavus Cohen, ail of Charleston, S. C, on the brief), for appellant. 

B. A. Hagood, of Charleston, S. C, and W. P. Pollock, of Cheraw, 
S. C, for appellees. 

Before PRITCHARD and KNAPP, Circuit Judges, and WAD- 
DIEL, District Judge. 

KNAPP, Circuit Judge. The material facts appear to be thèse: 
E. J. Dennis, Sr., and A. H. Dennis, his wife, were the owners as ten- 
ants in common of a tract of land in Berkeley county, S. C, contain- 
ing about 660 acres. By a "deed and contract" executed May 5, 1903, 
they conveyed, with certain réservations, ail the timber on this tract 
of a specified size to Freeman S. Farr, trustée. September 24, 1904, 
Farr conveyed the timber rights thus acquired, together with the tim- 
ber rights on a number of other tracts, to the Oneida Timber Com- 
pany, a South Carolina corporation ; and this company, on June 30, 
1910, conveyed the same, with the standing timber on several other 
tracts, to the Midland Timber Company, also a South Carolina cor- 
poration. Later, on June 28, 1913, the timber rights in controversy 
were conveyed by the Midland Timber Company to the Crown Or- 
chard Company, Incorporated, a Virginia corporation, which brings 
this suit. The case mainly turns upon the construction of the follow- 
ing paragraph in the original conveyance: 

"That the said second party, his heirs, exeeutors, admlnistrators, and as- 
slgns, shall hâve, and the same is hereby granted to him or them, the period of 
eight (8) years, beglnnlng from the date hercof, in which to eut and remove 
the said timber from the sald land, and that in case the sald timber is not eut 
and removed before the expiration of sald period, then that the said second 
party, his heirs, exeeutors, admlnistrators, or asslgns, shall hâve such ad- 
dltlonal tlme as may be deslred for cuttlng and removing sald timber ; but, 
in the last-mentloned event, the said second party, his heirs, exeeutors, ad- 
mlnistrators, or assigna, shall, during the extended period, pay Interest on 
the original purchase priée above mentloned, year by year, in advance, at the 
rate of six (6) per cent, per annum." 

The Midland Timber Company was the owner of the timber rights 
in question when the 8 years expired, and no timber had been eut 
during that period. In the meantime E. J. Dennis had died intestate, 
and title to the land had vested in his widow and children. It also 
appears that one of the sons, the défendant William H. Dennis, had 
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conveyed his interest to his brother, E. J. Dennis. On the 29th of 
April, 1911, the Midland Timber Company, claiming the right under 
the above provision in the conveyance to "such additional time as may 
be desired," served upon the several owners of the land a notice to 
the effect that it desired 25 years' additional time in which to eut and 
remove the timber conveyed, and to use and enjoy the other privilèges 
and easements granted, and offered to pay to the owners the sum of 
$90, being 6 per cent, for one year upon the considération of $1,500 
paid in 1903. Subsequently, and on or about the 5th of May, 1911, 
there was a tender of the money, which was refused. The record 
does not indicate that any particular reason was assigned for ref using 
to grant an extension and accept the money offered, though the own- 
ers apparently took the position that the right to an extension had been 
lost because the cutting and removal of the timber had not been com- 
menced within the 8 years. Under date of December 2, 1913, the 
owners of the land executed to William H. Dennis, for the stated 
considération of $2,000, a conveyance of the timber on this tract, 
and he about that time began cutting the same. In January, 1914, 
this suit was commenced and a temporary injunction obtained. The 
trial resulted in a dismissal of the complaint, on grounds which will 
be referred to later, but the injunction was continued pending appeal 
to this court. 

[1] At the threshold of the case is the contention, made for the 
first time in this court, that the suit is brought by the assignée of a 
chose in action whose assigner could not sue in a fédéral court, be- 
cause it is a citizen of the same state as défendants, and therefore, 
under section 24 of the Judicial Code, the court below was wholly 
without jurisdiction. Whether this contention is well founded dé- 
pends in our judgment upon the nature of the suit and the relief 
sought by complainant. We deem it unnecessary to détermine the 
précise title or estate which was granted by the Dennises, and it may 
be assumed, as the défendants contend, that the provision for addi- 
tional time was a mère option contract. And it may also be assumed 
that an action to enforce an executory contract relating to real estate, 
or for the spécifie performance of such a contract, comes within the 
statutory prohibition. 

But we are of opinion that the case at bar is not of that character, 
and this seems to be made clear by examination of the pleadings. As 
appears from the bill of complaint, the sole purpose of this suit is to 
prevent by injunction trespass upon the timber in question by William 
H. Dennis, one of the défendants. He had no title to the land, or any 
part of it, when the other défendants, in December, 1913, executed 
a timber deed to him under which he seeks to justify the cutting op- 
érations which were stopped by the temporary injunction. The own- 
ers of the land were made défendants, apparently because the Su- 
prême Court of South Carolina had held on the first appeal in the 
Prettyman Case, 93 S. C. 13, 75 S. E. 1012, that the landowner is a 
necessary party in ail suits where standing timber is involved, and the 
only allégation against them is that they claim some interest in the 
matter in controversy. Nothing is set out in the bill which looks to 
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spécifie performance, or the enforcement of a contract obligation, and 
the answer is equally wanting in allégations appropriate to a suit for 
that purpose. In short, we are of opinion that the case made by the 
pleadings, and by the proof as well, cornes within the rule laid down 
in Ambler v. Eppinger, 137 U. S. 480, 11 Sup. Ct. 173, 34 h. Ed. 
765, which is cited with approval in the later case of Brown v. Fletcher, 
235 U. S. 589, 35 Sup. Ct. 154, 59 h. Ed. 374. 

It is true that the Ambler Case was an action at law to recover dam- 
ages for trespass and conversion by the cutting of timber, while this 
is a suit in equity to prevent such trespass and conversion on the 
ground that it vi'ould resuit in irréparable injury for which there is 
not adéquate remedy at law. But we are unable to see any substan- 
tial différence between the two cases so far as the question of juris- 
diction is concerned. The essential basis is the same in both of them, 
and it cannot be said that the latter any more than the former is 
brought upon a chose in action. However, we think ail doubt is put 
at rest by the récent décision of the Suprême Court in Guffey v. Smith, 
237 U. S. 101, 35 Sup. Ct. 526, 59 L. Ed. 856, which deals with a 
case of striking similarity to the one before us, and holds that it is 
not a suit for spécifie performance, but simply one to protect the prop- 
erty which complainant claims to own. The court says : 

"Rlghtly understood, thls is not a suit for spécifie performance. Its purpose 
Is not to enforce an executory contract to give a lease, or evea to enforce an 
executory promise in a lease already given, but to protect a présent vested 
leasehold, amounting to a freeliold interest, from continulng an irréparable 
injury calculated to accomplish its practical destruction. Tbe complaint Is 
DOt that performance of some promised net Is being withheld or refused, but 
that complainants' vested freehold right is being wrongfuUy violated and im- 
paired in a way which calls for préventive relief. In this respect the case is 
not materlally différent from wUat it would be if the complainants were clalni- 
ing under an absolute conveyance rather than a lease. In a practical sensé 
the suit is one to prevent waste, and it cornes with ill grâce for the défend- 
ante to say that they ought not to be restrained because perchance the com- 
plainants may some time exercise thelr option to surrender the lease." 

In the light of thèse authorities we think it clear that the case at 
bar is within the jurisdiction of a fédéral court, because it does not 
belong to the class of cases referred to in section 24 of the Judicial 
Code. 

[2] Coming to the merits of tlie controversy, we meet at once the 
question wheSier the right to an extension was forfeited by failure 
to commence cutting the timber within 8 years from the date of the 
grant. If this question be answered in the affirmative, the case is of 
course at an end, and the decree of the trial court should be affirmed. 
But we are of opinion that the question should not be so answered. 
The terms of the conveyance plainly contemplate an extension of the 
8-year period named, not upon condition that cutting be commenced 
within that period, but as a matter of right which the grantee or 
his assigns might exercise in their discrétion by paying the stipulated 
sum "year by year in advance." There is no ambiguity in the language 
providing for additional time, and we therefore perceive no ground 
upon which paroi évidence was admissible to show the understanding 
of the parties as to when cutting should be commenced. Indeed, such 
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évidence tended, to vary, if not to contradict, the written instrument, 
and for that reason was improperly received. The grantor was a 
lawyer of large expérience in the préparation of timber contracts, and 
it must be assiimed that he understood the nature and extent of the 
rights he was granting, and meant precisely what the written words 
imply. . If, it was intended, that there should be no extension unless 
cutting were commenced within the 8 years, it is extremely difficult 
to believe that such a condition would not hâve been plainly expressed ; 
and it is equally difficult to beHeve that he would not hâve fixed some 
shorter time within which cutting was to be commenced, if he did not 
intend that it should be optional with the purchaser. 

Upon the point now considered we find no différence betvi'cen this 
case and the Prettyman Case, so much discussed by counsel. 97 S. 
C. 247, 81 S. E. 484. The corresponding provision of the deed in 
that case is almost identical with the paragraph above quoted, except 
that the time period named was. 10 years from date. And the précise 
claim was made that the grantee and its assigns were not entitled to 
an extension beyond the first period, because they did not commence 
to eut and remove the timber within that period. The trial court in 
a careful opinion rejected the contention, and this opinion was ap- 
proved and adopted by the Suprême Court of the state on appeal. 

We think the case at bar, like the Prettyman Case, is clearly dis- 
tinguishable from other South Carolina timber cases in which paroi 
testimony bas been received. When the contract or conveyance fixes 
a definite period after the grantee has commenced cutting, the courts 
properly allow paroi proof of the intention and understanding of the 
parties as to when cutting was to begin, or else hold that a reasonable 
time was necessarily implied, since otherwise the grantee could delay 
cutting indefinitely and thus defeat the purpose of the grantor. In 
other words, paroi proof is admissible in such a case for the purpose 
of determining when the period for removal commences. Such proof 
does not vary or contradict the written instrument, but merely sup- 
plies an omitted provision. In this case the period of 8 years is speci- 
fied to begin "from the date hereof." Both the beginning and the end 
of the named period are thus made certain by the grant itself, and so 
there is no ground or reason for the paroi proof which was admitted 
in the Plagier Case, 89 S. C. 328, 71 S. E. 849, for example, and other 
cases where the contract was silent or indefinite as to the time of be- 
ginning. 

It is not necessary for us to afïirm that the Prettyman Case estab- 
îished a rule of property in South Carolina which we are bound to 
apply. We follow it upon the question in dispute, not merely out of 
déférence tO' the court which decided it, but because the décision com- 
mends itself to our judgment as just and correct. 

[3J It must therefore be held that the Midland Timber Company, 
under the plain terms of the deed, had the right to additional time 
for cutting and removing the timber by complying with the condition 
on which that right could be exercised, namely, the payment of 6 
per cent, per annum upon the original considération. This sum was 
duly tendered to the owners of the land and by them refused. They 
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did not put their refusai upon tlie ground that the company had asked 
for a longer extension than it was entitled to, or upon any other 
ground of objection which the company had in its power to remove. 
Their contention evidently was, as already stated, that the right to 
any extension had been lost by failure to commence cutting witliin the 
8 years, and their refusai was made in such manner and under such 
circumstances as relieved the company from renewing the tender year- 
ly thereafter. The law does not require a vain thing, and it was not 
necessary, after the first year, to go through the f orm of making an 
ofïer which the owners had in effect declared they would not accept. 
In short, the Midland Timber Company did ail that was needful to 
comply with the condition of the deed and thus préserve its right to 
hâve additional time for cutting and removing the timber. And this 
right continued without impairment until it was transferred to com- 
plainant in June, 1913. For we think it clear under the conceded facts 
of this case that the failure to begin cutting in the meantime — that is, 
within the next 2 years or thereabouts after the 8-year period expired 
— did not exhaust the additional time to which the Midland Timber 
Company was entitled ; and this was equally the case as to the period 
between the transfer to complainant and the bringing of this suit. 
In other words, if the right to an extension survived the failure to 
commence cutting during the 8 years, as we hold it did, that right 
was not subsequently lost by faiku-e to begin cutting in the interval 
before the commencement of this suit. Stated in another way, if the 
Midland Timber Company had continued its ownership of the timber 
in question, without transfer to complainant, its right to eut and re- 
move would not hâve been forfeited by lapse of time after the expira- 
tion of the 8-year period. 

[4] But the transfer actually made in June, 1913, put complainant 
in the place of the Midland Timber Company and had the efïect of 
giving to it ail the rights which its assignor possessed, including the 
right to maintain a suit to prevent by injunction the taking of its 
property. On the face of it complainant was entitled to the relief 
sought, for the situation then existing was one which ordinarily would 
be recognized as justifying the interférence of a court of equity. 
Complainant had acquired ail the rights, privilèges, and interests which 
the IDennises conveyed to Farr, the very essence of which was the 
right to eut and remove the timber originally paid for; and this right 
had been preserved by the action of its predecessor in complying, so 
far as it could, with the condition upon which was granted such ad- 
ditional time as might be desired. It found, a few months after its 
ownership was acquired, that the défendant William H. Dennis had 
put up a small sawmill on the tract and was commencing to eut the 
timber wlîich complainant claimed as belonging to itself, and it there- 
upon filed an appropriate bill and obtained an injunction to prevent 
further trespass upon and waste of its property. In our judgment it 
is entitled to a permanent injunction, unless the grounds upon which 
injunction has been denied are sufficient in the exercise of judicial 
discrétion for refusing relief, and those grounds will now be briefly 
exam'ûed. 

23» Tr-^ 
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In the first place, some doubt is suggested as to the charter power 
of complainant to acquire the rights conveyed by the Midland Timber 
Company ; but we deem it sufficient to say, without discussing the 
point, that examination of the charter satisfies us that the légal capac- 
ity of complainant is ample, even'if it be conceded that défendants can 
raise the question of ultra vires. 

It is also suggested, as bearing upon the asserted lack of equity, 
that complainant is a corporation of small capital, that it is not in the 
business of cutting timber, and that it bas no other timber property 
in South Carolina. But we fail to see how facts of this sort afford 
a reason for denying to it the protection of its property. What dif- 
férence does it make whether complainant's capital is large or small, 
or whether it is equipped for lumbering opérations ? Granting that 
it is not, it appears nevertheless to be no worse off in that regard than 
any of its predecessors. The original grantee was evidently known 
by the grantors to be buying up timber lands as trustée for the pur- 
pose of transferring the rights acquired to other parties. The Oneida 
Timber Company and the Midland Timber Company are both hold- 
ing companies, and neither of them has carried on the business oî 
cutting timber for market. Moreover, the argument hère referred to 
seems to prove too much, since it implies that, if the suit were brought 
by a company strong financially and suitably equipped for cutting the 
timber from this tract, it would presumably be entitled to a perma- 
nent injunction. We are convinced that want of equity, as that phrase 
is commonly understood, cannot be predicated upon the facts hère 
considered. If the right to eut and remove the timber from this tract 
was preserved for an additional time beyond the 8 years by the tender 
and offer of the Midland Company in accordance with the terms of 
the deed, and if that right was transferred to complainant and con- 
tinued in force up to the time when this suit was brought, it should 
now be protected from invasion by the effective interposition of a 
court of equity, although complainant may not itself be able to eut 
and remove the timber or hâve the intention to do so. 

As to other reasons assigned for dismissing the complaint we refer 
again to the décision of the Suprême Court, rendered since this case 
was heard below, in Guffey v. Smith, supra. Except that it did not 
involve the right of extension, which we hold in this case survived the 
failure to begin opérations within the 8-year period, it appears to us 
to sustain fuUy the plaintiff's contention. In that case the want of 
mutuality was asserted because the lessee had the reserved option to 
surrender the lease at any time, just as in this case it is said there 
is want of mutuality because the grantee has the option of an exten- 
sion and may exercise it for one or more years and then discontinue 
at pleasure; that is, since the Dennises cannot en force an extension 
or control the period of extension, therefore it is claimed to be inéqui- 
table to enforce an extension against them at the will and in the in- 
terest of the grantees. With référence to this question the Suprême 
Court says : 

"It uext is iiisisted that according to the gênerai principles and rules of 
etiuity administered in the fédéral courts the surrender clause constltutes an 
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insuperable obstacle to grantlng the relief sought; the argument being that, 
as the complainants hâve a reserved option to surrender the lease at any tlme, 
It cannot be specifically enforced against them and therefore cannot be simi- 
larly enforced in their favor. The rule intended to be involied has to do wltU 
the spécifie performance of executory contracts, is restrained by many excep- 
tions, and has been the subject of divergent opinions on the part of jurists and 
text-writers. * * * We think this option, which has not been exercised, 
and may never be, Is not an obstacle to the relief sought." 

Without quoting more at length from this récent décision of the" 
Suprême Court, it is sufficient to say that the principles therein an- 
nounced appear to warrant us in holding that the instant case is not 
one for spécifie performance, but for injunctive rehef ; that it is a 
proper case for injunction, because complainant has no adéquate rem- 
edy at law ; that the extension period provided for in the deed does 
not create a tenancy at will ; that there is no want of mutuality ; that 
subséquent grantees succeed to ail the rights of the original gran- 
tee; that enforcement of the rights conveyed would not be harsh or 
unconscionable ; that the value of the timber at the date of the sale 
must be taken into account in determining whether the considération 
is adéquate; and that the South Carolina décisions, so far as they 
establish a rule of property, are binding upon this court. 

As to the alleged inadequacy of considération, which is urged as 
one of the reasons for refusing an injunction, it may be noted that 
10 years later the owners of the land granted to William H. Dennis 
substantially the same right to eut and remove the timber from this 
tract for $2,000, which lie had not paid when the case was tried, and 
that in the answer of the Dennises it is denied that the matter in con- 
troversy herein exceeds the sum and value of $3,000. In view of thèse 
facts, and bearing in mind that the owners hâve had the use of $1,500 
since 1903, we are unable to see that it is unconscionable or in any 
sensé inéquitable to enforce against them the rights originally con- 
veyed to which the complainant has succeeded. 

The opinion of the court below holds "that in no aspect of the case 
is the complainant entitled to a decree extending the period for 25 
years," and we are not prepared to say that this is an erroneous con- 
clusion. The right granted in this regard is measured by the terms of 
the deed, which are that the grantee and his assigns "shall bave such 
additional time as may be desired for cutting and removing said tim- 
ber," by paying in advance the yearly sum of $90. But this language 
should be so construed as to give eflfect to the intention of the parties. 
Neither the Midland Timber Company, nor the complainant as its 
successor, could exercise the right to an extension for a period fixed 
by an arbitrary or capricious désire. It must be an honest and justi- 
fiable désire, not a pretended or fantastic désire. In short, we take the 
phrase to mean such additional time as may be reasonably desired by 
the party having the right to an extension. That a considérable pe- 
riod was in contemplation, and that the extension should bave référ- 
ence to substantial needs and business requirements, is inferable from 
the use of the phrase "as may be desired," and from the provision for 
paying the 6 per cent, "year by year." But the language is not to be 
stretched beyond its f air import, and this excludes an insincere or un- 
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real désire. Manifestly, in this view the additional time wliich may be 
allowed becomes a question of fact, to be determined by considération 
of ail the circumstances and the appUcation of the rule of reason. 

Without prolonging the discussion, we sum up our conclusion as 
follows: 

First. The right to an extension was not lost by failure to com- 
mence cutting vvithin the 8 years named in the conveyance. 

Second. The complainant bas succeeded to ail the rights of the 
original grantee, including the right to additional time for cutting and 
removing the timber, and the latter right bas not been lost through 
lapse of time or otherwise. 

Third. The complainant is entitled to a permanent injunction to 
prevent an invasion of its property rights because it bas no adéquate 
remedy at law. 

Fourth. It will be for the court below, to which the case will be 
remanded, to détermine by such means as may be deemed most ap- 
propriate the maximum period of extension to which complainant is 
entitled and to take further proceedings in accordance with this 
opinion. 

Reversed. 
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CoKPORATioNS i®=>12.3 — Pledge OF Stook — Pledgee as Bona Fide Purciiareb. 

A fédéral prlsoner, to indenmify tlie surety on liis bail boud pending 
proceedings in New York for liis remoA'al to Georgia for trial, deposlted 
certain stocks witli a trustée. The bond was subsequeutly reuewed, aud 
at the conclusion of the proceedings another bond glven to secure the 
appearanee of the défendant in Georgia. AU were signed by the same 
surety, and the stocks or othersi substituted for them remalnod in the 
hands of the trustée. The last bond was forfelted, and the judgnient re- 
covered thereon was pald by the estate of the surety. In a suit by the 
United States to recover the stocks, tliere was évidence tending to show 
that they had been bought with funds of which the défendant had de- 
frauded the governinent. Held, on the évidence, that, conceding such fact, 
neither the trustée nor the benefleiary of the trust had any knowledge 
that the stocks were not honestly obtained, also that the évidence estab- 
lished an agreement that they should reniain for the protection of the 
surety as to ail, and not merely the first boud, and that the right of hls 
estate to the same was superior to that of the United States. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 481, 491, 
507-512, 537, 539-546, 509, 618; Dec. Dig. <S=123.] 

Appeals from the District Court of the United States for the 
Western District of Virginia, at Lynchburg; Henry Clay McDowell, 
Judge. 

Suits in equity by the United States against Luther Laflin Kellogg 
and Daniel J. Leary and George Leary, administrators of the estate 

©=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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of James D. Leary, deceased. Decree for complainant, from vvhich 
défendants separately appeal. Reversed. 

Aubrey E. Strode, of Amherst, Va., and J. T. Coleman, of Lynch- 
burg, Va. (Coleman, Easley & Coleman, of Lynchburg, Va., on the 
brief), for appellant administrators. 

Abram J. Rose, of New York City, for appellant Kellogg. 

Marion "Erwin, Sp. Asst. Atty. Gen., for the United States. 

Before KNAPP and WOODS, Circuit Judges, and WADDILL, 
District Judge. 

KNAPP, Circuit Judge. Eor a preliminary statement of facts réf- 
érence is made to the opinion of this court on the former appeal (184 
Fed. 433, 107 C. C. A. 27), and the opinion of the Suprême Court, to 
which the case was afterwards taken (224 U. S. 567, 32 Sup. Ct. 599, 
56 E. Ed. 889, Ann. Cas. 1913D, 1029). 

The Suprême Court held that the pétition filed by Mrs. Leary 
"showed a sufficient right to intervene," and that she ought to be al- 
lowed to try to prove lier case, notvvithstanding the objections which 
the courts below had sustained. Following this décision an amended 
pétition was filed in May, 1913, which is substantially the same as the 
original, with the addition of a paragraph from the first answer of 
Kellogg, and an averment that she has paid the judgment of the 
United States against the Leary estate. The claims set up in this péti- 
tion are controverted in the government's answer thereto, but the 
pleadings raise no issue between Mrs. Leary and Kellogg. There was 
a fuU hearing of the case in the court below, and a final decree entered 
in December, 1913, to the effect that the 400 shares of Norfolk & 
Western stock, which are the subject of controversy, belong to com- 
plainant, the LTnited States of America, "free from the claims of ail 
other parties hereto." No findings wcre made or opinion filed by 
the learned District Judge, and we are therefore not advised of the 
grounds upon which he based his décision. Separate appeals were 
taken by Mrs. Leary and Kellogg, but they are Consolidated in a single 
record and may be disposed of in one opinion. 

For the purposes of this appeal we shall assume, without discuss- 
ing the évidence, that the Norfolk & Western shares, or securities for 
which they were substituted, were purchased by Greene with funds 
of which he had defrauded the government. It follows from this that 
the intervention cannot be sustained on the theory that the United 
States has failed to prove with requisite certainty that moneys stolen 
from it are represented by the stock in cpiestion; and nothing fur- 
ther need be said upon that branch of the case. 

The first bond signed by Leary was on the 14th of December, 1899, 
and we think it must be held that neither Leary nor Kellogg then 
knew or had reason to believe that the securities which Greene placed 
in Kellogg's hands about that time were not honestly acquired. It is 
riot claimed that Leary had any knowledge or even suspicion of 
Greene's misconduct, and the only ground upon which knowledge is 
sought to be imputed to ICellogg is the fact that he was Greene's at- 
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torney. But this of itself is not enough to justify the inference that 
he either knew or ought to hâve known that the securities which 
Greene turned over to him were the fruits of criminal wrongdoing. 
The presumption is to the contrary. Evans v. Mansur & Tebbetts 
Implement Co., 87 Fed. 275, 30 C. C. A. 640. Especially is this so 
since it appears that Kellogg had no personal connection with the dé- 
fense of Greene in the criminal proceedings instituted against him until 
long after the transfer of the securities in question. Moreover, Kel- 
logg meets the implication that he was cognizant of Greene's fraudu- 
lent conduct with explicit and positive déniai. In an affidavit of Octo- 
ber 27, 1913, received under stipulation as testimony, he says: 

"That at the time o£ the Institution of the proceedings by the United States 
against said Greene, based on the alleged fraudulent transactions referred to 
In the bill herein, viz. In Deeember, 1899, and on December 14, 1899, when there 
was deposited with him certain securities, déponent had no linowledge of the 
sources from which said securities were acquired, other than tlie fact that 
they were turned over to déponent by said Greene as the owner thereof. 
That said securities were received by déponent in absolute good faith, and 
without suspicion or notice of any flaw or taint in thelr tltle, or of any 
fraud in their acquisition, or of any adverse claim whatsoever. * * * 
That at the time of the receipt of said securities, and durlng the pendency of 
the proceedings Instituted by the United States, said Greene denled he had 
been in any way gullty of any fraud in connection with the matters referred 
to in the complalnt, and déponent so belleved and now belleves." 

In this affidavit he further states with some détail the circumstances 
of his acquaintance and professional employment by Greene, the en- 
terprises and litigation in which Greene was engaged, with other facts 
tending to show that Greene was a man of standing and importance 
in the business world and possessed of considérable means. Thèse 
statements are in no wise contradicted, and they indicate that Kel- 
logg was warranted in assuming without question that the securities 
turned over to him had been honestly acquired by Greene in busi- 
ness transactions with vihich the government was not concerned, and 
that his ownership of the same was free from suspicion. In short, the 
évidence fails to sustain the government's contention respecting Kel- 
logg's knowledge, and it must therefore be held that he came into pos- 
session of the securities in question without reason to suspect that 
they had been purchased with stolen money. 

Accepting the fact that Kellogg acted in good faith in receiving the 
stock transferred to him, and that his title thereto was untainted by 
knowledge or suspicion of the frauds committed by Greene, the case 
hère presented, so far as the merits are concerned, cornes directly to 
the question whether the bond of January 20, 1902, which Greene for- 
feited by failure to appear, and which Leary's estate afterwards had 
to pay, was signed by Leary "upon the condition and understanding," 
as alleged in the pétition, that the securities held by Kellogg should 
reniain and continue in his hands as indemnity to Leary for signing 
the last-mentioned bond. The answer to this question dépends upon 
the probative force of the évidence offered in support of the alléga- 
tion, and that évidence will now be considered. It consists in part of 
the following letters: 
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"New York, December 14, 1899. 
"James D. I^ary, Esq. 

"My dear Sir: Captain Benjamin D. Greene bas placed in my liands, as in- 
demuity to you for becomiug bis bondsuian in tbe matter of the United States 
against Greene, Gaynor, and otbers now peii' ig iu the District Court, tbree 
hundred shares of the capital stoclv of the Deiaware, Lacliawanna & Western 
Railroad Company. It is understood that I am to hold thèse untll you are 
released from the sald bond, or in case that your llabillty should be establlsh- 
ed, that it is to be applied iu payment of your obligation. I am, 

"Yours truly, L. Laflin Kellogg." 

"New York, May 21st, 1901. 
"James D. Leary, Es(j. 

"My dear Mr. Leary: It will be necessary to renew the bail given by you for 
Capt. Greene, and for wbich I hold the security for your protection, on Thurs- 
day moruing next at 10:30. Will you kindly eome to this office for that pur- 
pose about 10:15. 1 am very sorry to trouble you but it cannot be helped. This 
new bond is to take the place of the old one without additional llabillty. 

"Yours truly, L. Laflin Kellogg." 

I 

"New York, June 6th, 1901. 
"James D. Leary, Esq. 

"My dear Mr. Leary: I am obllged to trouble you again to renew the bond 
in the Greene and Gaynor matter. I will bave to trouble you to be in court 
between ten and half past ten Saturday morning. The reason for the matter 
is not that you hâve to incur any additional liability, but simply to enable 
them to carry their case to the United States Suprême Court. AU the parties 
and ail the other bondsmen will be on haud before Judge Lacombe by a spé- 
cial arrangement (as the judge is going away) on Saturday morning at half 
past ten. Please let me hear from you to-day as the matter is most important. 
With kindest regards, and hoping that you did not sufCer from your misstep In 
tbe office, I am, 

"Yours very truly, L. Laflin Kellogg." 

In the original answer of Kellogg, verified March 1, 1904, which 
was also to be treated as an affidavit, the f ollowing allégations appear : 

"That at the time of the arrest of said Benjamin D. Greene in December, 
1899, he was held to bail in the sum of |25,0OO. That a friend and client of 
défendant, one Leary, became surety on the bond for his appearance before 
the commissioner in the sum of $25,000, on défendant'» giving to said Leary 
a written guaranty to hold himi (Leary) harmless from loss or damage by 
reason of his becoming surety for sald Greene. That at about that time 
said Greene deposlted with défendant some securities for the purpose of In- 
demnifylng défendant against loss by reason of having indemnifled said 
Leary, with the understanding that at any time he desired he might wlthdraw 
the securities so deposlted and dispose of them, substituting otbers in their 
place. That the securities so deposlted were also to be held by tbe respond- 
ent to secure him for the fées and disbursements that might be incurred by 
him, or his flrm, in defending sald Greene, or in caring for his interests in 
any proceediugs brought by the United States against him, or in any other 
matters; there being several matters of litigation, in which said Greene 
was interested, pending in the respondent's office. That from time to time 
the securities so deposlted were withdrawn by Greene, and others substituted 
in their place, and that the Norfolk & Western stock, now in defeudant's hands, 
are securities that the défendant deposlted or substitiited in place of those 
originally deposlted, and the respondent now avers that he holds sald Nor- 
folk & Western stock as a bona flde holder, as security for the obligation that 
he is under to tbe said Leary by reason of his having become surety on sald 
bond, or by reason of the said Leary having gone upon anotber bond for the 
sum of $40,000 for Greene's appearance in the state of Georgia after the con- 
clusion of the sald removal proceedlngs ; the agreement to indemnify Leary 
having been extended to cover sald last-mentioned bonds, and also to secure 
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the payment to tlie respomlent,' and to bis flnn, of tlie varions siims of 
luoney that lie lias atU'auced and for ser\'i€Os reudered for said Greene iu vari- 
ons matters since that tiuie." 

If the amended answer of Kellogg, verified October 3, 1913, by 
omission or statement, appears to be at variance in any respect with 
the allégations above quoted, it is sufficient to say that this answer 
was allowed to be filed only against the United States, and not as 
against Mrs. Leary. It may be observed, however, that the amended 
answer sets up no claim of existing indebtedness against Greene for 
the payment of which the Norfolk & Western stock is held. Indeed, 
it is inferable from the record, as we understand it, that Kellogg does 
not now assert any personal claim to the fund in litigation, except 
perhaps for such sura as he may ask to hâve allowed for counsel fées 
and expenses in protecting the trust. 

The foregoing is in substance the proof which Mrs. Leary makes of 
her right to the stock in question as against the United States. Does 
it show with sufficient certainty an agreement to protect Leary from 
liability on the forfeited bail bond, and is the Norfolk & Western 
stock the indemnity fund contemplated by the parties? W'e are of 
opinion that thèse questions should be answered in the affirmative. 
That some contract was made for the protection of Leary can hardly 
be denied. The Kellogg letter of December 14, 1899, admits of no 
other explanation. It shows that a specified security was placed by 
Greene in the hands of Kellogg for the express purpose of indemnify- 
ing Leary against liability as Greene's bondsman in the matter therein 
mentioned, namely, "the matter of the United States against Greene." 
True, it says that the stock described is to be held "until you are re- 
leased from the said bond," which was the bond that day executed. 
But, in view of what foUowed, is it not quite unreasonable to suppose 
that thèse words expressed the ftill intent and purpose for which the 
stock was placed in Kellogg's hands? Plainly the "matter" referred 
to was the removal of Greene from New York, where he was arrested, 
to the Southern district of Georgia, to answer an indictment there 
found against him ; and it is undeniable that ail the bonds signed by 
Leary, including the one forfeited, were given at varions stages of 
the removal proceedings, and that ail of them had référence to bis 
appearance for trial in the district wherê he was indicted. They were 
différent parts, so to speak, of a single transaction. It is therefore 
difficult to believe that the indemnity promise was intended to be lim- 
ited to the first obligation. Kellogg evidently had no such under- 
standing when he wrote Leary on the 21st of May, 1901, more than 
five months later, that it would be necessary for him "to renew the 
bail given by you for Captain Greene, and for which I hold the se- 
curity for your protection," and closed bis letter by saying, "This new 
bond is to take the place of the old one without additional liability." 
This is a clear déclaration that the security he held would cover the 
renewed obligation, and we do not see that anything else can be made 
of it. 

In the letter of June 6, 1901, when occasion arose for another bond, 
Kellogg writes, "I am obliged to trouble you again to renezv the bond 
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in the Greene and Gaynor matter," and goes on to assure Leary that 
he will not thereby incur any increase of liability. But this assurance 
necessarily involved the assertion ttiat the stock in his hands would 
be held for Leary's security. It is true that no letter is produced which 
refers specifically to the defaulted bond of January 20, 1902; but 
Kellogg's answer, barely two years later, quoted froni above, avers in 
substance that the "agreement" to indemnify Leary was extended to 
cover the $40,000 bond given for Greene's appearance in Georgia 
after the conclusion of the removal proceedings, and this averment 
finds strong support in the situation then existing and the previous 
relations of the parties. Indeed, it is not to be supposed that Leary, 
who required security before signing the initial bond, would hâve been 
willing to incur increased liability on the final bond without provi- 
sion for his protection. The probabilities ail point in the opposite 
direction. 

That the promise to indemnify Leary covered his last obligation is 
further indicated by the fact, not otherwise explained, that the Nor- 
folk & Western stock has continued-to remain in Kellogg's hands, al- 
though it appears tliat other securities were long ago returned to 
Greene and ail transactions betvveen them concluded. And in this 
connection it may be noted tliat Kellogg on this appeal assigns error 
in the décision of the court below, awarding the stock to the United 
States, "because the said securities had been deposited under an agree- 
ment that they should be held by the défendant Kellogg as indemnity 
for loss by reason of James D. Leary becoming bail for said Ben- 
jamin D. Greene, and thereby an équitable lien was created thereon in 
favor of the défendant Kellogg as trustée for the benefit of the Leary 
estate." 

It seems évident that Greene could not be heard to say, after the 
continuing force of the indemnity promise had been twice recognized, 
that it was not intended to cover the last obligation assumed, merely 
because Leary did not get another written assurance that the stock in 
Kellogg's hands was held for his protection. And we are of opin- 
ion that the United States has no better standing than Greene to deny 
the continuing force of an agreement to which it was not a party, 
and as to which Leary had no reason to suppose when it was made 
that the United States had or could hâve the slightest interest. 

Nor does it appear to us doubtful that the Norfolk & Western stock, 
which stands in the name of Kellogg, constitutes the trust fund from: 
which Leary's estate may claim reimbursement. Kellogg says that 
Greene reserved the right to exchange the securities he transferred, 
and that the Norfolk & Western stock was in fact substituted for 
the Delaware, Lackawanna & Western stock originally deposited. If 
the stock first placed in Kellogg's hands was impressed with a trust 
in favor of Leary, the stock that replaced it became impressed with 
the same trust when the substitution took place, because it was then 
set apart and pledged for the protection of Leary. 

Of the contention that Mrs. Leary's claim rests wholly upon an 
implied promise the Suprême Court said : 
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"We lay on one slde the suggestion that the Intervention goes only upon an 
implled eontract in its proper" sensé of an obligation raised by the law ir- 
respective of any real promise. That would seem to us a perverted interpré- 
tation o( the words 'upon the understandlng and condition,' even if the eon- 
tract were only a gênerai one to indemnlfy ; but a eontract that certain spé- 
cifie stocls in the hands of a trustée should be held as seeurity for a specilic 
contingent claim eould not exist unless It was express. It would be none the 
less express if it was conveyed by acts importing it than if it was stated in 
words." 

The case présentée! by the record is surely not wantmg in proof of 
a "real promise." Kellogg's letter of December 14, 1899, says in so 
many words that Greene had placed 300 shares of Delaware, Lack- 
awanna & Western stock in his hands to indemnify Leary as bonds- 
man for Greene, and this of itself is ample évidence of an express 
eontract, The only subject of question is the scope and extent of 
the eontract actually made. That it covered the bond of January 20, 
1902, and was so intended, seems established with reasonable cer- 
tainty by the written déclarations of Kellogg, by the nature of the 
situation in which the parties were placed, and by the unmistakable 
import of their acts. 

We are therefore constrained to hold, taking ail the facts and cir- 
cumstances into account, that the stock which Greene turned over to 
Kellogg was intended to be a continuing seeurity for the protection 
of Leary as the bondsman of Greene in the removal proceedings, and 
that it constituted an indemnity fund, not only for the prior bonds 
which were exonerated, but for the final obligation under which his 
estate has been compelled to pay the judgment in favor of the United 
States. 

The objection that Greene was not made a party to the interven- 
tion needs but a word of comment. The record shovi's that Greene 
had actual notice of the proceeding by the personal service upon him 
of a copy of tlie pétition and proposed bill of intervention, with a 
copy of the order of the court citing him to show cause "against the 
granting of leave to file said pétition and the granting of the prayers 
of said pétition" ; and this order stated that "such service of copies 
shall be sufficient service to entitle the court to proceed herein and 
to adjudicate upon the filing of said pétition and the prayers thereof." 
The amended pétition dififers from the original in no material respect 
so far as Greene is concerned, and he cannot be heard to complain 
because he was not notified of the amended intervention. Moreover, 
Greene had long before suflfered default, and the government had 
taken a pro confesso decree against him. This operated to divest him 
of any interest in the stock, certainly as against the United States, and 
it is only in a technical sensé that he can be said to be a necessary 
party to the intervention. The contest hère is between Leary's estate 
and the government, and the government is protected from Greene by 
the pro confesso decree, whether the estate wins or loses. We are not 
disposed to sustain an objection which apparently was not made on 
the former appeal, either in this court or the Suprême Court, and 
which in no aspect of the case is of any practical importance. 

For the reasons above stated, we are of opinion that the estate of 
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Leary has established a claim to the stock in question which is su- 
perior to the claim of the United States, and it follows that the de- 
cree appealed from must be reversed. 



ALASKA NORTHERN RY. CO. v. MUNICIPALITY OF SEWARD. 
(Circuit Court of Appeals, Ninth Circuit. February 21, 1916.) 

No. 2581. 

1. Taxation <S=3203 — Exemptions — Construing Against Exemptions. 

Exemptions from taxation are not favored, and will not be allowed, un- 
less it is made clearly to appear that sucli was tiie statutory Intent ; every 
reasonable doubt belng resolved in favor of tlie taxing power. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 343; Dec. Dlg. 
<S=5203.] 

2. Municipal Cokpoiîations <S=966 — Powees of Municipal Coepobations — ' 

Statutory Provisions. 

Act Aug. 24, 1012, c. 387, 37 Stat. 612, after granting to tlie Législa- 
ture of Alaska, tbereby ereated, varions powers and imposing varions 
limitations, restrictions, and conditions, not only upon the Législature, but 
upon municipal corporations, provides in section 9 (Comp. St. 1913, § 3536) 
that no tax shall be levled for territorial purposes in excess of 1 per 
cent, upon the assessed valuation of property therein, nor shall any in- 
coi'porated town or niunicipality levy any tax, for any purpose, in excess 
of 2 per cent, of the assessed valuation of property within the town, 
provided that Congress reserves the exclusive power for five years to fixj 
and impose any tax or taxes upon railways or railway property in Alaska. 
Ileld, that this prohibits municipal corporations, as well as the territorial 
Législature, from imposing any tax on railways or railway property. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
2045-2061 ; Dec. Dig. <S=>966.] 

Gilbert, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Third 
Division of the Territory of Alaska; Fred M. Brown, Judge. 

Proceeding by the Municipality of Seward to sell property of the 
Alaska Northern Railway Company for délinquant taxes. Judgment 
for the petitioner, and the défendant brings error, Reversed and re- 
manded, with directions. 

S. O. Morford, of Seward, Alaska, for plaintiff in error. 

J. Lindley Green, of Seward, Alaska, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

ROSS, Circuit Judge. [1] The question in this case is whether that 
portion of the property of the plaintiff in error railway company that is 
situated within the limits of the municipality of Seward, territory of 
Alaska, and which is used and necessary for the purposes of the rail- 
way, is by statute of the United States exempted from taxation by the 
défendant in error. That such exemptions are not favored, and will 
not be allowed unless it is made clearly to appear that such was the 

^=>For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Staiutory intent, is well settled; every reasonable doubt being re- 
solved in favor of the taxing power. 

It must be admitted that the property upon which the taxes in 
question were levied was exempt from taxation while in the hands of 
the predecessor in interest of the plaintiff in error, viz. the Alaska 
Central Railway Company, since the fifth section of the act of Con- 
gress entitled "An act to extend the time for the complètion of the 
Alaska Central Railway Company, and for other purposes" (Act June 
30, 1906, c. 3921, 34 Stat. 798) expressly déclares: 

"Said compnny shîiU be exempt from lieense tax and tax on its railway and 
railway property duriiig the period of construction and for five years tliere- 
after; Provided, that the total period of exemption shall not exceed teu years 
from the time of the passage of this act." 

Did that immunity or privilège f ollow the property into the hands 
of the Alaska Northern Railway Companv? In the case of Norfolk 
& Western Railway v. Pendleton, 156 U. S. 667, 673, 15 Sup. Ct. 413, 
415 (39 L. Ed. 574) the Suprême Court held that, in the absence of 
express statutory directions or of an équivalent implication by neces- 
sary construction, provisions in restriction of the right, of the state 
to tax the property or to regulate the affairs of its corporations did 
not pass to new corporations succeeding by consolidation or by pur- 
chase under foreclosure to the property and ordinary franchises of the 
first grantee, saying: 

"We hâve fre(iuently held that, in the absence of express statutory direction, 
or of an eciuivaletit implication by necessary construction, provisions, in re- 
striction, et the ri.i,'lit of the state to tax the proi)erty or to regulate the 
affaii's of its coi'porations, do not pass to new corporations succeeding, by 
consolidation or by purchase under foreclosure, to the property and ordhiary 
franchises of tlie iirst grantee; that a mortgago of tlie franchises and property 
of a corporation, made in the exercise of a powcr given by statute, confcrs no 
right upou purchascrs at a foreclosure sale to exist as tlie same corporution, 
but to réorganise as a new corporation subjcct to the laws existing at the 
time of the reorganis^ntion. Tliis we hâve stated to be a salutary rule of 
int(>"pvet;ition, founded upon an obvious public policy, which regards such 
ex<'nii)tions as in dcrogation of the s<jvereign autliority and of commou right, 
iuid therefore not to bo extonded beyond the exact and express requiremeiits 
of the grant construcd strictissimi nuris. Morgan v. Louisiana, 0.1 IJ. S. '.'-M 
m i'- Kd. SGOI; Wilson v. Gaines, 10;! U. S. 417 |26 L. Ed. 4011; Ohesapeake 
& Obio Kailway v. ililler, 114 U. S. 170 [5 Sup. Ct. 813, 29 L. Ed. 121]." 

It is urged on behalf of the plaintiff in error that the équivalent 
implication of the intent of Congress that the exemption from taxation 
of the railway property hère in question shottld pass to the successors 
in interest of the Alaska Central Railway Company, necessarily re- 
sults from the trtie construction of the act of June 30, 1906, which, 
in extending the time' for the complètion of its railway also in terms 
declared that "the powers of said company are enlarged" iu certain 
particulars — that is to say, by the first section of the act the time for 
the filing by tlie company of a map of the definite location of its 
road and the time for the complètion of its construction was extended ; 
by the second section there was granted to the company certain de- 
scribed lands for terminal purposes upon certain prescribed terms and 
conditions ; by the third section there was gratitcd to the company the 
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right to purchase at $1.25 an acre a certain reçerved tract of land; 
by the fourth section the company was granted the right to locate 
its right of way along the navigable waters of Alaska under certain 
prescribed conditions ; the fifth section is the exemption clause above 
quoted ; and by the sixth section Congress reserved the right to alter, 
amend, or repeal the act. 

[2] Whether or not the foregoing enlargement of the powers that 
had theretofore been conferred on the Central Railway Company, tak- 
en in connection with the provision exempting that company from "tax 
on its railway and railway property during the period of construc- 
tion and for five years thereafter," provided that the total period of 
such exemption should not exceed ten years from the time of the pas- 
sage of the act, and in connection with the well-known fact that the 
législation was designed to aid the building of a railroad in a new, 
distant, and sparsely settled région, manifests a clear intent on the 
part of Congress that the exemption from taxation should follow the 
property during the period specified into whosesoever hands it should 
pass, and thus take the case out of the principle announced by the 
Suprême Court in the cases above referred to, we find unnecessary 
to décide, for the reason that we are of the opinion that by its subsé- 
quent act of August 24, 1912 (37 Stat. 512), Congress reserved to 
itself the exclusive power for five years from the date of that act 
to fix and impose any and ail taxes upon railways and railway prop- 
erty in Alaska, thereby necessarily repealing or suspending, as the 
case may be, by implication, any inconsistent provision of any char- 
acter. 

It must be remembered that in ail of its législation with respect to 
Alaska Congress was dealing with a section of the country the develop- 
ment of which is necessarily attended with hard conditions. Its long 
winter climate, and the smallness of its population, necessarily make 
the building of railroads a costly and difficult matter, which fact no 
doubt entered into the considération of the lawmakers in enacting the 
exemption clause found in section 9 of the last-mentioned act, which 
is entitled "An act to create a législative assembly in the territory of 
Alaska, to confer législative power thereon, and for other purposes." 

It is urged on behalf of the défendant in error that the sole purpose 
of the exemption clause contained in section 9 of that act was aimed 
at the Législature thereby provided for, and was solely intended to 
prohibit that législative body from imposing any tax on railways or 
railway property in the territory, and the court below so held. We 
are unable to so construe the language of the statute, which, after 
granting to the Législature thereby provided for various powers and 
imposing various limitations, restrictions, and conditions, not only 
upon the Législature, but also upon the municipal corporations of the 
Territory, expressly declared, among other things, as follows: 

"AU taxes shall be uniform upon the same class of subjects and shall be 
levied and coUected under gênerai laws, and the assessments sliall be accord- 
ing to tlie actual value thereof. Ko tax shall be levied for territorial pur- 
poses In excess of oiie per centum upon the ai^sessed valuatiou of property 
therein in any one year; nor shall any ineorporated town or municipality 
levy any tax, for any purpose, in exeess of tvvo per centum of the assessed 
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valuatlon of property wlthin tbe town In any one year: Provlded, that the 
Congress reserves the exclusive power for flve years from the date of the ap- 
proval of this act to flx and impose any tax or taxes upon rallways or rail- 
way property in Alaska." 

Authorizing, as Congress did, the Législature to levy taxes for 
territorial purposes up to 1 per centum upon the assessed valuation 
of property situated within tlie territory in any one year, and author- 
izing any incorporated town or municipality thereof to levy any tax 
for any purpose up to 2 per centum of the assessed valuation of prop- 
erty within the town in any one year, Congress expressly declared that 
it reserved to itself "the exclusive power for five years from the date 
of the approval of this act to fix and impose any tax or taxes upon 
railways or railway property in Alaska." That the necessary effect of 
that cleaf and unambiguous language is to prohibit the levy of any 
tax upon such property during the specified period by any other power 
does not, we think, admit of doubt. 

The judgment of the court below is reversed, and the cause re- 
manded, with directions to dismiss the pétition, at the petitioner's cost. 

GILBERT, Circuit Judge (dissenting). In order to détermine what 
is meant by the last proviso of section 9 of the act of August 24, 1912, 
it is essentially important to consider, not only the gênerai purpose 
of that act, but the situation as it then existed as to the taxation of 
railroads in Alaska. At that time and for many years prior thereto 
railroad property had been regularly and annually taxed by Congress 
and by municipal corporations. Under Act June 6, 1900, c. 786, § 
29, 31 Stat. 331, Congress had imposed on railroads an annual license 
taftc of $100 per mile upon each mile operated. Under Act April 28, 
1904, c. 1778, § 4, 33 Stat. 531, which gave municipal corporations 
power to tax for school and municipal purposes, not to exceed 2 per 
centum of assessed valuation upon ail real and personal property, with 
certain exceptions not pertinent hère, municipal corporations, includ- 
ing the défendant in error in this action, had regularly taxed railroad 
property within their corporate limits. Such was the situation when 
the act of 1912 was passed. At that time, as it appears from the his- 
tory of the passage of the bill, there were 500 miles of railroads in 
Alaska. The act of 1912 was entitled: 

"An act to create a législative assembly in the territory of Alaska, to con- 
fer législative power thereon, and for other purposes." 

The only "other purposes" mentioned in the act are the création 
of a railroad commission and the codification and compilation of the 
laws applicable to the territory of Alaska. AU the remainder of the 
act is devoted to the création of a législative assembly and the défini- 
tion of its powers. In section 9, which contains limitations of the 
législative power, is found the provision on which dépends the décision 
of the case at bar. It is as f ollows : 

"No tax shall be levied for territorial purposes In excess of one per centum 
upon the assessed valuation of property therein in any one year; nor shall 
any incorporated town or municipality levy any tax, for any purpose, in excess 
of two per centum of the assessed valuation of property within the town, in 
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any one year: Provided, that the Congress reserves the exclusive power for 
five years from the date of the approval of this act to flx and impose auy 
tax or taxes upon railways or raiiway property lu Alaska." 

There is nowhere in the act any provision which concerns municipal 
corporations, or which aiïects their rights, other than that which is 
found in the language just quoted. The provision therein prohibiting 
the levying of a municipal tax in excess of two per centum of the as- 
sessed valuation of property is clearly a limitation solely upon the 
powers of the Législature which is created by the act. By that act 
power had been given to the Législature sufficiently broad to include 
the power to change or repeal the provisions contained in the act of 
Congress of 1904 in regard to municipal corporations, so that, unless 
restrained, the Législature might authorize the levying of a municipal 
tax to exceed 2 per centum of the assessed valuation of property. It 
was toprevent such possible législation that the limitation was inserted 
in section 9, and both the limitations as to taxes for territorial pur- 
poses and taxes for municipal purposes were limitations imposée! 
upon the power of the Législature only. That being the obvious pur- 
pose of the act, it becomes clear also that the proviso is a restriction 
only upon the power of the Législature of Alaska. In other words, 
Congress thereby denied to the Législature and reserved to itself for 
the period of five years the right, which it then had and was exercising, 
to impose a tax upon railroads operated in the territory, but left un- 
disturbed the power of municipalities to tax railroad property within 
their limits. 

It is a cardinal rule of construction that a proviso in a statute af- 
fects and relates only to the paragraph in which it is found, or to 
which it is annexed, unless a différent intention on the part of the 
législative body is clearly disclosed by the words used. In Minis v. 
United States, 15 Pet. 423, 445, 10 L. Ed. 791, Mr. Justice Story 
said: 

"The office of a proviso, generally, Is either to except something from the 
enactlng clause, or to qualify or restrain Its generality, or to exclude some 
possible ground of misinterpretation of it, as extending to cases not intended 
by the Législature to be brought within its purview." 

In White V. United States, 191 U. S. 545, 24 Sup. Ct. 171, 48 L. 
Ed. 295, the court said : 

"It Is undoubtedly true that In congressional législation provisos hâve been 
Included in statutes which are really independent pièces of législation, but this 
is a misuse of the usual purpose and effiect of a proviso, which is to make 
exceiJtion from the enactlng clause, to restrain generality and to prevent mis- 
interpretation." 

In Lewis' Sutherland, Statutory Construction, § 352, ît is said : 

"The naturel and appropriate ofBce of the proviso being to restrain or quali- 
fy some preceding matter, it should be confined to what précèdes it, unless It 
clearly appears to hâve been intended to apply to some other matter." 

Not only is the use of the word "provided" an expression of the 
intention of Congress to withhold something out of that which in gên- 
erai terms had just been granted, but the further words, "the Con- 
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gress reserves," furnîsh additional évidence of that intention. To re- 
serve is to withhold something from the whole matter covered by the 
gênerai terms of a grant, and thereby to make the concurrent grant 
less than it otherwise would be. 

It is also the rule that exemptions from taxation are not favored by 
law. This was held in Yazoo & Mississippi R. R. Co. v. Adams, 180 
U. S. 1, 22, 21 Sup. Cf256, 45 L. Ed. 415. In Wriglit v. Central of 
Georgia Ry., 236 U. S. 674, 682, 35 Sup. Ct. 471, 473 (59 L. Ed. 781), 
Mr. Justice Hughes, after reviewing the décisions of the Suprême 
Court on the subject, summed up their purport by saying: 

"In View of the suprême importance of tlie taxlng power of tlie state, 
every doubt miist be resolveii in favor of its continuance." 

In Memphis, etc., R. R. v. Raiiroad Commissioners, 112 U. S. 609, 
5 Sup. Ct. 299, 28 h. Ed. 837, the court said : 

"This salutary rule of Interprétation is founded upon an obvions public 
policy, which regards such exejuptlons as in dérogation of the sovereign au- 
thority and of common right, and therefore not to be extended beyond the 
exact and express requirement of tlie grants, construed strlctissimi juris." 

The construction which the majority of this court give to the pro- 
viso results in the repeal by implication of the provision of tlie act 
of 1904 which gave municipalities the power to tax raiiroad property. 
Ail presumptions are against the législative intention to repeal an 
older statute by a later one by a mère implication. This court in Mills 
V. Smith, 177 Fed. 652, 101 C. C. A. 278, held that, where two acts 
of différent dates cover the same subject-matter, the later willoperate 
as a repeal of the earlier only where that intention is plainly manifest 
and unmistakable, and tliat it is the duty of a court to adopt any 
reasonable construction which will give effect to both. And it is évi- 
dent tliat Congress itself did not understand that the effect of the' 
act of 1912 was to deprive municipalities of any of the powers that 
had been conferred upon them by the act of 1904. This is made évi- 
dent by the f act that, under the authority given by section 19 of the act 
of 1912 to codify, compile, publish, and annotate ail of the laws of 
the United States applicable to Alaska, the compilation made and 
thereafter accepted by the concurrent resolution of both houses of 
Congress contains, in the form in which it was as originally enacted, 
the provision which gave to municipalities power to levy taxes for 
school and municipal purposes upon "ail real and personal property." 



IIONTGOMEKT TRACTION CO. v. MONTGOMERY LIGIIT & WATEK 

POWER CO. * 

(Circuit Court of Appeals, Fifth Circuit February 7, 1016.) 

No. 2797. 

1. COEPORATIONS ©=657 — FOREIGN CORPORATIONS — CONTRACTS RATIFICATION. 

On January 30, 1909, at the time of the exécution of an instrument evl- 
dencing in part a contract by a New Jersey corporation to furnish electrl- 
cal current to a corporation doing business in Alabama, the New Jersey 

^^z^FoT other cases see same topic & KiSY-NUMBER in ail Key-Numbered Digests & Indexe» 
•Rehearlng dcnled April 20, 1916. 
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' corporation had not compUed with the Alabama constitutional and statUr 
tory requlrements (Const. 1901, § 232; Code 1907, § 3642), made prereq- 
ulsites to the existence ot any power in it to transact business in Ala- 
bama. On June 11, 1909, it complled witJi such requirements. Both 
parties recognized the existence of the eontract, evidenced in part by 
such instrument, and evlnced a mutual understanding or agreement to 
conform their deallngs to the terms of the eontract expressed in such in- 
strument. Ileld, that they thereby adopted the eontract expressed in 
such instrument, since, while parties cannot by ratification validate a 
void eontract from the time it was undertaken to be made, they can, when 
duly qualified to eontract, elect to adopt as the wholei or a part of the 
eontract by which their deallngs are to be govemed what Is expressed in 
an instrument which was InefEectual at the time it was signed. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. |§ 2536-2541, 
2550, 2552-2554 ; Dec. Dig. <©=>e57.] 

2. Specifio Performance <S=»6 — Contbacts Enfoeceable — Mutualitt of 

Obligation. 

A power company eontracted to fumlsh a traction company electrlcal 
current for the opération of its rallway for 15 years. It had complled 
wlth its obligations thereunder, and was ready, able, and willing to carry 
eut and perform the eontract, and was désirons of so doing; but the 
traction company was about to discontinue the use of electrieal current 
supplied by the power company and obtaln from another source the power 
required for the opération of its rallway. The power company sued for 
spécifie performance, and the traction company contended that, as the 
power eompany's obligations called for the continued opération of its 
plant through a term of years, involving the rendition of sklUed Personal 
services and the outlay of considérable sums of money, the eontract 
eould not be speclfically enforced agalnst the power company, and hence 
lacked the mutuallty of remédies necessary to its spécifie enforcement. 
Held, that a decree enjoining the traction company from taking electrlcal 
current from any person, firm, or corporation other than the power com- 
pany during the term of the eontract, so long as the power company per- 
formed the obligations imposed upon it by the eontract, did not involve 
the inéquitable resuit, the avoidanee of whieh Is the prime object of the 
ruie as to mutuallty of remédies, since, in so far as the power company 
had performed, the traction company was safe from any possible Injury 
due to its lack of an efficient remedy to compel performance by the power 
company, while any materlal Injury which it mlght sustain from the lack 
of such remedy was effeetually avoided by making its obligation to con- 
tinue performance dépendent upon a continuance of performance by the 
power company. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 
9-11 ; Dec. Dig. <S=6.] 

3. Specifio Performance <®=3l27(l) — Relief Awaeded — Form of Decree. 

Where a traction company eontracted to take Its supply of electrlcal 
current from a power company for 15 years, the District Court did not 
exceed the broad powers permissible to be used in affording spécifie per- 
formance, or prejudicially abuse or mistakenly exercise Its discrétion as 
to the use of such powers by enjoining the traction company from taking 
electrieal current from any party other than the power company during 
the period covered by the eontract, so long as the power company per- 
formed the obligations Imposed upon it by the eontract; the resuit of 
this being to require the traction company speeiflcally to perform its 
obligations. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 
406, 407, 409, 410 ; Dec Dig. (©=127(1).] 

4zaFor other cases see sam» topic A KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
229 F.-^S 
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Appeal from the District Court of the United States for the Mid- 
dle District of Alabama ; Henry D. Clayton, Judge. 

Suit by the Montgomery Light & Water Power Company against 
the Montgomery Traction Company. Decfee in favor of plaintifï 
(219 Fed. 963), and défendant appeals. Affirmed. 

Sec, also, 191 Fed. 657. 

Ray Rushton, of Montgomery, Ala., and Gregory L. Smith, of Mo- 
bile, Ala. (Rushton, Williams & Crenshaw, of Montgomery, Ala., on 
the brief), for appellant. 

B. P. Crum and John R. Tyson, both of Montgomery, Ala. (Steiner, 
Crum & Weil, of Montgomery, Ala., and Frueaufï & Robinson, of 
New York City, on the brief), for appellee. 

Before PARDEE and WALKER, Circuit Judges, and FOSTER, 
District Judge. 

WALKER, Circuit Judge. The averments of the bill in this case 
show that at the time it was filed, in September, 1911, the défendant 
(the appellant hère), was receiving from the plaintiff and using electri- 
cal current for the opération of its railway under a contract then ex- 
isting between them, providing for the supply by the plaintiff and the 
use by the défendant of such current for a period of 15 years from 
February 1, 1903 ; that the plaintiff had complied with its obligations 
under said contract, and was ready, able, and willing to carry out and 
perform every term or stipulation thereof required of it, and was 
désirons of so doing; and that the défendant, in utter disregard of its 
contractual obligations to the plaintiff, was alDOut to violate the terms 
of said contract on its part by discontinuing the use of the electrical 
current supplied by the plaintiff, and obtaining from another source 
the power required for the opération of its railway. The bill con- 
tained a prayer for the spécifie relief of an injunction restraining the 
défendant from disconnecting its wires or Unes from the plaintiff's 
power plant and from receiving or using electrical current from any 
person or party whomsoever other than the plaintiff under and in ac- 
cordance with the alleged existing contract. 

The right of the plaintiff to hâve the relief sought was contested 
upon a number of grounds, some presented by demurrers to the bill, 
and others presented by issues of f act tendered by the answer, which 
was filed after the demurrers to the bill were overruled. By the final 
decree now presented for review the appellant was "perpetually en- 
joined and restrained from taking direct electrical current from any 
person, firm, or corporation other than the complainant, during the 
period covered by the contract involved hère, as prayed for, so long 
as complainant performs the obligations imposed upon it by the terms 
of said contract." Opinions accompanied the overruling of the demur- 
rers to the bill and the rendition of the final decree. Montgomery 
Light & Water Power Company v. Montgomery Traction Company, 
191 Fed. 657; Id., 219 Fed. 963. 

[1] According to the averments of the bill, the alleged existing 
contract between the parties was in part evidenced by a written instru- 
ment, signed by each of them and dated January 30, 1909. It is in- 
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sisted that that instrument was without légal validity because, at the 
time of its purported exécution, the plaintiff, a New Jersey corpora- 
tion, had not complied with the Alabama constitutional and statutory 
requirements which are made prerequisites to the existence of any 
power in such a corporation to transact any business in Alabama. Con- 
stitution of Alabama, § 232 ; Code of Alabama 1907, § 3642. It was 
disclosed by the évidence that, because of thèse provisions, the plain- 
tiff, on January 30, 1909, was not qualified to transact business or to 
make a valid contract in Alabama, but that on June 11, 1909, this dis- 
qualification was removed by a compliance with the prescribed re- 
quirements. The averments of the bill show that, up to the time it 
was filed in September, 1911, there was a continuing récognition by 
each of the parties of the existence of the alleged contract, evidenced 
in part by the instrument of January 30, 1909, and the évidence ad- 
duced as to the dealings between the parties subséquent to June 11, 
1909, after which date there was no disability to contract, évinces a 
mutual understanding or agreement between the parties to conform 
their dealings to the terms of the contract expressed in the instrument 
dated January 30, 1909. The conduct of the parties after the removal 
of the only légal obstacle standing in the way of the making of a valid 
contract between them had the effect of an adoption by them of the 
contract expressed in the instrument dated January 30, 1909. While 
the parties could not by any act of ratification make a void contract a 
valid one from the time it was undertaken to be made, they could, 
when each of them was duly qualified to contract, elect to adopt as 
the whole or a part of the contract by which their dealings were to be 
govemed what was expressed in an instrument which was ineffectuai 
at the time it was signed. Turner Construction Company v. Union 

Terminal Company, 229 Fed. 702, C. C. A. (January 18, 1916, 

U. S. c. c. A., 5th Circuit). This is what the évidence shows was 
done. 

[2] It is insisted that the lack of mutuality in the remédies available 
to the respective parties to the contract relied on required a déniai 
of the relief which was granted by the decree appealed from. The 
injunction decreed had the effect of requiring spécifie performance 
by the défendant. It is pointed out that the obligations of the plaintiff 
under the contract in question call for the continued opération through 
a term of years of an electrical power plant, involving the rendition 
of skilled personal services and the outlay of considérable sums of 
money, acts the future performance of which is incapable of being 
efficiently compelled by any decree that may be rendered. We under- 
stand that the prime motive underlying the requirement of mutuality 
in spécifie performance cases is the avoidance of the inequity of com- 
pelling such performance by one party to a contract at the instance of 
the other party when the latter may escape performance of the obliga- 
tions which the contract imposes upon him. The rule is a récogni- 
tion of the reciprocal feature of the duty of spécifie performance and 
that equity requires that an enforced continued performance by one 
party should be conditioned upon antécédent or concurrent perform- 
ance by the other party as contemplated by the contract. The ques- 
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tion theti is : Did the decree hâve the effect of depriving the défend- 
ant of the protection which is afiforded by the appUcation of the rule 
mentioned ? 

At the time the suit was brought, the deahngs between the parties 
had been carried on for many years under the contract rehed on. The 
bill averred that the plaintifï had comphed with its obligations under 
the contract; that it was ready, able, and wilUng to carry out and 
perform every term or stipulation thereof, and was désirons of so 
doing. The master found that the évidence supported the substan- 
tial truth of those averments, and that since the filing of the bill the 
plaintiff had continued to perform its obligations under the con- 
tract. The court by its decree, rendered more than 4 years after 
the bill was filed and when the contract had only a little over 3 of 
the 15 years of its term to run, sustained thèse findings, and required 
spécifie performance by the défendant only "so long as complain- 
ant performs the obligations imposed upon it by the terms of said 
contract." However unenforceable the plaintiff's obligations under 
the contract may hâve been, in so far as it has already performed 
those obligations, the défendant is safe from any possible injur}' due 
to the lack of an efficient judicial remedy to compel spécifie perform- 
ance by the plaintiff. One to whom performance is voluntarily ren- 
dered does not suffer from the lack of a remedy to which he has no 
occasion to resort. Mississippi Glass Companv v. Franzen, 143 Fed. 
501, 74 C. C. A. 135, 6 Ann. Cas. 707; 36 Cyc. 631. 

The plaintifif's conduct in the past, both before and after the bill 
was filed, and its manifest interest in securing performance by the de- 
fendant, a resuit to be attained only by its compliance with the terms 
imposed upon it by the decree, persuasively indicate the improbability 
of the défendant having any occasion to seek the enforcement of a spé- 
cifie performance by the plaintifi:', even if an efficient remedy for the 
accomplishment of that end was available. However that may be, 
by the terms of the decree appealed from the défendant is left at 
liberty to cease performance whenever a def ault by the plaintifif occurs. 
Spécifie performance by it is required only so long as there shall be 
like performance by the plaintiff. It seems that where, as in the 
instant case, the reciprocal obligations of the parties to the contract 
in question are concurrent, the continuance of the obligation of each 
to perform his part being dépendent upon continued performance 
by the other, any material injury which otherwise might be sustained 
by the défendant, of whom performance is required, in conséquence of 
his not having an efficient remedy for coercing future performance 
by the plaintiff, is effectually avoided by making the defendant's ob- 
ligation to continue performance dépendent upon a continuance of per- 
formance by the plaintiff. The conclusion is that the circumstances 
of the instant case fairly négative the conclusion that the decree ap- 
pealed from involved the inéquitable resuit, the avoidance of which is 
the prime object of the rule as to mutuality of remédies. 

[3] We do not assent to the contention of the counsel for the ap- 
pellant that there is such a dissimilarity between the facts of the in- 
stant case and those dealt with in the controlling décisions shown by 
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the opinions rendered in the District Court to Iiave been relied upon 
to support thé action evidenced by the interlocutory and final decrees 
as to render those authorities inapplicable. We are net of opinion 
that, in ordering the injunctions issued under those decrees, which 
had the practical effect of coercing the spécifie performance of the con- 
tract by the défendant, the court exceeded the broad powers permis- 
sible to be used in affording relief of that nature, the use or nonuse 
of which powers is left to the sound judicial discrétion of the court, 
to be exercised with référence to the particular facts of the case dealt 
with. A conclusion that that discrétion has been prejudicially abused 
or mistakenly exercised in this case hardly would be reconcilable with 
the fact, which we think the record as a whole discloses, that the net 
resuit of what has been done by the court is that the défendant, 
since the filing of the bill in 1911, has been required specifically to per- 
form its obligations under the contract, in the meantime receiving, or 
being aft'orded the opportunity to receive, the benefits to which it was 
entitled from a like concurrent performance by the plaintiff of its 
obligations under the contract, and is required to continue perform- 
ance only so long as the plaintiff shall persévère in performing its part. 
That such a resuit does not involve in jury or damage to the défend- 
ant of which it justly may complain seems apparent. 

We hâve given careful considération to the several assignments of 
error which bave been insisted on. The resuit is that we conclude that 
it has not been made to appear that any réversible error has been 
committed. In view of what has been said in the opinions ren- 
dered in the District Court, it is not believcd that any useful pur- 
pose would be served by a further discussion by us of the questions 
involved in the case. 

The decree appealed from is affirmed. 



ABP.OTT V. WAUCHULA MFG. & TIJIBER CO. et al. 

(Circuit Court of Appeals, Fifth (Jircuit. Februury 14, 1910.) 

Ko. 2755. 

1. Bankruptct <s=:5lOO — Adjcdicatiox — Vacatixg and Settixo Aside — Con- 
ditions. 

Baukr. Act July 1, 1898, c. 541, § 21a, 80 Stat. 551 (Conip. St. 1913, § 
9G05), l)l•o^i(]es tliat a court of liankruiitcy may require any desiijnated 
person to aiuioar for exaniiiiatlou as to the comluct or projiei'ty of a 
biiukruiit. Section .'!(1 îirovldes tiiat, wlieuever the allegcd baiikriipt dénies 
the allégation of iiisolvency, he sliall a)!peai' with his hooks, pnpers, and ae- 
counts and sulmiit to an examjnation, and tliat on iiis fallure to do ko 
the burden of iiroving solvency shall rest U[)on hini. Section 7 ))rovides 
that the bankru])t shall not be required to attend a meeting of his credi- 
tors or for an examination at a ])lace more than 1,50 miles from his home 
or principal place of busines.s, and that he shall be paid his actual expenses 
wheii examined or required to attend at any place other than his jilace of 
résidence. Section 59f provides that creditors other than the original pe- 
titioners may joiii in the pétition or file an answer in opposition to the 
prayer of the pétition. Within four nionths before proceediiigs ugalnst a 

<S=ïFor other cases see same topic & KEY-NUMUER in ail Key-Numbered Uigests & laâexea 
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corporation land owncd by it was sold on exécution to O., a Judgment 
créditer, and resold by him to W., a résident of Ctiicago. Tlie corporation 
at first denied its insolvency, but subsequently witlidrew its déniai, and 
was adjudged a banl^rupt. Thereafter A. petitioned to liave the adjudica- 
tion set aside andJ for leave to file an ansvver denylng tlie corporation's 
insolvency. The corporation and the petitioning creditors gave notice to 
A. that they would refuse to enter into a hearing upon such motion, unless 
he presented hlmself in court wlth ail correspondance as to such land, and 
the court ordered that no action be taken until A. presented hlmself to 
be questioned coneeruing the transfer of such land. Held that, as it did 
not appear that A.'s Personal présence was necessary and as it had not 
been determined that there was to be any trial of the issue souglit to be 
revived, the burdensome condition imposed on A. was prematurely imposed. 
[Ed. Note.— For other cases, see Banliruptcy, Cent. Dig. §§ 60, 131, 141- 
144 ; Dec. Dig. <®=10O.] 

2. Bankkuptcy ig=»10O — Involtjntart Peoceedings — Eequieing Persons to 

Appear for Bxamination. 

It would be a perversion of the purpose of Bankr. Act, § 21a, relative 
to requiiing persons to appear for examination concerning the acts, con- 
duct, or property of a bankrupt whose estate is in process of administra- 
tion, to exercise the power conferred to obtain évidence for use on the 
trial of the issue of solvency or insolvency of an alleged bankrupt. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 60, 131, 141- 
144; Dec. Dig. <©=>100.] 

3. Bankruptcy <S=>100 — Involtjntary Proceedings — Permittinq Parties to 

intbrvene and defend discretion. 

Where one having an interest in preventing or vacating an adjudication 
in bankruptcy, which would annul his purehase of land of the alleged 
bankrupt sold under exécution, seeks leave to appear and plead to the 
pétition because of the alleged unwarranted substitution by the bankrupt 
of an admission of the allégation of insolvency in place of its previous 
déniai of such allégation, the application calls for the exercise by the 
court of a Sound discrétion in determining whether the leave sought 
should be granted or refused. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 60, 131, 141- 
144 ; Dec. Dig. <®=3iOO.] 

4. Bankruptcy ©=5l00 — Involtjntary Proceedixgs — Pebmitting Parties to 

INÏERVENE AND DEFEND CONDITIONS. 

Where an alleged bankrupt origlnally and at a proper tlme denied Its 
insolvency, but subsequently abandoned its défense and admitted its in- 
solvency, and one having the status of a creditor sought leave to assume 
the burden of this défense, there should not hâve been imiiosed upon 
hlm conditions substantially more ouerous than could hâve been imposed 
upon the debtor under Bankr. Act, §§ 3d, 7, under whieli a fallure to at- 
tend and subnilt to examination would merely cast the burden of prov- 
ing solvency upon the debtor, and he could not be requlred to attend for 
examination at a place more than 100 miles from his home or principal 
place of business, and would be entltled to actual expenses. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 60, 131, 141- 
144; Dec. Dig. <S=>100.] 

Pétition to Superintend and Revise Order of the District Court of 
the United States for the Southern District of Florida; Rhydon M. 
Call, Judge. 

Proceeding to hâve the Wauchula Manufacturing & Timber Com- 
pany adjudged a bankrupt. On application by WilHam T. Abbott for 
leave to file an answer and défend the proceeding, the court ordered 

«Sz^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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that no action be taken until certain conditions were complied with, 
and the petitioner files a pétition to superintend and revise. Order re- 
versed. 

Howard P. Macfarlane, of Tampa, Fia., for petitioner. 
H. S. Phillips and J. W. Frazier, both of Tampa, Fia., for respond- 
ent. 

Before PARDEE and WALKER, Circuit Judges, and SPEER, Dis- 
trict Judge. 

WALKËR, Circuit Judge. [1] At a sheriff's sale under an exécu- 
tion on a judgment recovered against the Wauchula Manufacturing 
& Timber Company on a debt owing by it for goods sold and deliv- 
ered, Arthur F. Odlin, who had bought that judgment, paying there- 
for the amount due thereon, purchased land belonging to the défend- 
ant in the judgment, and subsequently conveyed that land to William 
T. Abbott. Within four months after the attaching of the lien of 
the exécution mentioned involuntary proceedings in bankruptcy were 
instituted against the défendant in the judgment. On the 13th of 
November, 1914, the alleged bankrupt, by its duly authorized attor- 
neys, filed in the bankruptcy proceeding a déniai of insolvency and 
of the acts of bankruptcy alleged in the pétition. On the 18th of Jan- 
uary, 1915, the alleged bankrupt, by leave of the court, withdrew its 
déniai of insolvency and of the acts of bankruptcy alleged in the péti- 
tion, filed an admission of insolvency, and was then and there ad- 
judged bankrupt. On January 21, 1915, said Abbott filed in the court 
a pétition which set out the above-stated facts, averred that "he is 
interested in the proceedings in bankruptcy pending against said cor- 
poration," and that it was not insolvent on the date of the filing of 
the involuntary pétition in bankruptcy, but was then possessed of speci- 
fied assets more than sufficient to pay ail valid debts existing against 
it, and prayed that the adjudication of bankruptcy be set aside and 
vacated, and that petitioner hâve leave to file an answer to the peti- 
tition in bankruptcy, denying the insolvency of said corporation and 
each and every act of bankruptcy alleged. Prior to a hearing by the 
court on this pétition of Abbott, his attorney received a written no- 
tice of the import stated in the following order, which was made by 
the court when the pétition came on to be heard on February 26, 1915 : 

"Thls cause coming on this day to be further heard upon the motion of 
William T. Abbott to set aside and vacate the order adjudicating said Wau- 
chula Manufacturing & Timber Company, a corporation, bankrupt, and for 
leave ta défend said cause and to file an answer denying the insolvency. of said 
respondent corporation, and each and every act of bankruptcy In the amend- 
ed involuntary pétition In bankruptcy alleged and set forth, and upon the no- 
tice of the said respondent corporation and the petitioning eredltors to the 
said Abbott that they would refuse to enter into a hearIng upou said motion 
unless the said William T. Abbott should présent himself In court havlng 
with him ail correspondence and telegrams that had passed between hlm and 
Arthur F. Odlin, of the county of De Soto, state of Florlda, In référence to 
the transfer of certain lands mentioned in said motion from the said Odlin 
to the said Abbott; and thereupon Howard P. Macfarlane, attorney for 
William T. Abbott, did represent unto the court that the said William T. 
Abbott was a résident of Chicago, 111., that he was not présent in court, and 
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that lie conld not so prosent lilmself wîthout suffering great Inconvenience, 
but that lie was ready and vvllllng to answer any and ail proper (piestlons 
that mijçlit be put to him by interrogatories, tliat tlie said Arthur F. Odlin was 
tliere présent in court, ready and willing to answer any and ail questions 
held proper by sald eourt with référence to said transfer by tbe sald Odlln to 
the siiid Abbott, stntin.i; to tlie court that the sald Odlin was in a position to 
lie and was In fact better iiiformed couceriiiug tlie subject-matter of said mo- 
tion and the transactions leading up to sald transfer tUan the sald AVilliani T. 
Abbott, and tliereui)on teiidered the said Odlln for examination. Whereupon 
It is ordered, adju(li;ed, and decreed that no action be taken in the mntter of 
said motion, and that said motion be not entertalned, uutll the said William T. 
Abbott sliall présent himself before this court to be (juestioned concerning the 
facts and circumstauces leading up to the sald transfer of sald real estate." 

The action of the court evidencecl by the order jnst quoted is pre- 
sented for review by Abbott's pétition to superintend and revise. 

It is apparent that Abbott had a stibstantial interest in securing the 
action by the court which bis pétition prayed for, in that an effect o£ 
the bankruptcy adjudication remaining in force would be a destruc- 
tion of his title to land based upon a sale under an exécution issued 
within four months prior to the filing of the pétition in bankruptcy. 
He had an interest in the adjudication, whether it stood or fell. If 
it stood, his status was that of a creditor, as in that event he was the 
légal or équitable owner of the whole or a part of the demand repre- 
sented by the judgment sought to be enforced by the vacated exécu- 
tion sale. If it fell, his title to land was restored to life. In re ]\tc- 
Murtrey & Smith (D. C.) 142 Fed. 853 ; In re Jacobson (D. C.) 181 
Fed. 870. It is to be observed that the above-quoted order neither 
granted nor denied the leave sought to resist the bankruptcy pétition. 
It simply postponed any action on the application until the applicant 
"shall présent himself before this court to be questioned concerning 
the facts and circumstances leading up to the said transfer of said 
real estate." 

[2] The terms of the demand, to which the court by its order ac- 
ceded, for the personal attendance of the applicant, and the circum- 
stances of the making of that demand by the attorneys for the bank- 
rupt and petitioning creditors, négative the conclusion that the court's 
order is to be regarded as a proper exercise of the power conferred 
by the provision of section 21a of the Bankruptcy Act that: 

"A court of bankruptcy may, upon application of any officer, bankrupt, or 
creditor, by order requlre any designated person, Including the bankrupt and 
liis wife, to appear in court * * * to be examined concerning the acts, 
conduct, or property of a bankrupt whose estate is in process of administration 
uuder this act." 

It was not suggested that an examination of Abbott was desired 
for the purpose intended to be accomplished by that provision, viz. 
the recovery of assets of the estate for distribution. It was made 
plain that the demand for Abbott's attendance was conditioned upon 
the court's granting him a hearing on his application to be permitted 
to put in issue the allégation of insolvency, which had been denied 
by the debtor and subsequently was admitted by it, and that no testi- 
mony from him was sought, except in the event of a hearing on that 
application and with référence to the issue of solvency or insolvency 
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which the applicant was seeking leave to revive. It would be a per- 
version of the purpose of section 21a to exercise the power it con- 
fers to obtain évidence for use on the trial of the issue of solvency 
or insolvency. Section 3b contains the provision applicable to the 
examination of the alleged bankrupt with référence to that issue. 
Rawlins v. Hall-Epps Clothing Co., 217 Fed. 884, 133 C. C. A. 594; 
Cameron v. United States, 231 U. S. 710, 34 Sup. Ct. 244, 58 L. Ed. 
448. By the terms of the last-mentioned provision the only effect 
given to the alleged bankrupt's failure to attend and submit to the 
examination provided for is that "the burden of proving his solvency 
shall rest upon him." 

[3] When one having an interest in preventing or vacating an ad- 
judication of bankruptcy on an involuntary pétition seeks leave to ap- 
pear and plead to the pétition, and discloses as the occasion of his 
proposed participation in the proceedings an alleged unwarranted sub- 
stitution by the debtor of an admission of the petition's allégation of 
insolvency in the place of his previously made déniai of that alléga- 
tion, the first question to be determined is whether the proposed dé- 
fense was duly presented prior to the adjudication so made. The 
substance of what was sought by Abbott's application was leave to 
him to assume the burden of the défense which was shown to hâve 
been seasonably presented by the debtor and afterwards unwarrant- 
ably withdrawn by it. The apphcation called for the exercise by the 
court of a sound discrétion in determining, in the first place, whether 
the leave sought should be granted or refused. In re Simonson (D. 
C.) 92 Fed. 904; Altonwood Park Co. v. Gwynne, 160 Fed. 448, 87 
C. C. A. 409. In the exercise of this discrétion regard is to be had 
to the policy which is evidenced by the provisiçn that creditors other 
than original petitioners may at any time enter their appearance and 
file an answer and be heard in opposition to the prayer of the péti- 
tion. Bankr. Act, § 59f. Nothing in the court's order indicates that 
the opinion was entertained that the application should be denied be- 
cause it was not made with due promptness after the occasion for 
making it arose. 

[4] In determining what properly may be required of one occupy- 
ing the status of a creditor who seeks leave to assume the burden of 
a défense on the issue of solvency or insolvency which was originally 
and at a proper time made by the debtor, but has been abandoned by 
him, it seems appropriate to consider the provisions of the Bankruptcy 
Act which show what may be required of the debtor himself in analo- 
gous circumstances, and to avoid imposing upon the proposed substi- 
tuted défendant conditions substantially more onerous than could 
hâve been imposed upon the debtor. If the alleged bankrupt had been 
a natural person, and had persisted in the déniai of the involuntary 
petition's allégation of insolvency, the penalty for his failure to at- 
tend and submit to examination on the trial of the issue so raised 
would hâve been the casting upon him of the burden of proving his 
solvency, and he could not, except for cause shown, hâve been re- 
quired to attend for an examination at a place more than 150 miles 
from his home or principal place of business, and would hâve been 
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entitled to his actual expansés from the estate when examined or 
required to attend at any place other than the city, town, or village of 
his résidence. Bankr. Act, §§ 3d, 7. 

The resuit of the order under review was to require Abbott, as a 
condition to his obtaining any hearing at ail on his application, to in- 
cur the inconvenience and expense of a trip from Chicago, his place 
of résidence, to Florida. The order left it altogether uncertain wheth- 
er the making of that trip would hâve resulted in the opportunity be- 
ing afiforded of examining the applicant with référence to the ques- 
tion of solvency or insolvency, as there was no détermination by the 
court to permit that issue to be revived. It is apparent that the burden 
which the order put upon Abbott as a condition of granting him a 
hearing on his application was decidedly more onerous than any 
that could hâve been imposed upon the debtor with référence to a 
trial of an issue raised by it on the involuntary petition's allégation 
of insolvency. Abbott was not given the opportunity of assuming 
the burden of proving the debtor's solvency by f ailing to attend. Noth- 
ing alleged in the demand made that he be required to attend, or other- 
wise shown by the record, indicates that his personal présence was 
necessary to enable the court advisedly to détermine the preliminary 
question of allowing or disallowing the sought for revival of the dé- 
fense which the debtor had abandoned. To say the least, the burden- 
some condition stated in the order was prematurely imposed; it not 
having been determined that there was to be a trial of the issue sought 
to be revived and with référence to which alone it can be supposed that 
Abbott's testimony was desired. 

The conclusion is that the circumstances did not warrant the order 
presented for review. A reversai of it is ordered. 



THE STEAM DREDGE A. 

{Circuit Court of Appeals, Fourth Circuit. December 21, 1915.) 

No. 1350. 

Admikalty <S=>119 — Appeal — Reveesal and Dibection ce Deceee — Authob- 
ITY ce Loweb Cockt. 

On distribution of the proceeds of a vessel sold in proceedings in ad- 
mlralty for the enforcement of liens, tlie court entered a consent deeree 
finding "that ail the materlal allégations of the libels are true," dividlng 
the lien clalmants into classes, and awarding those lu the flrst class priori- 
ty over those in the second. Certain of the latter appealed, and the deeree 
was reversed, on the ground that no reason appeared from the record for 
the préférence given, and the cause was remanded "for a deeree in aecord- 
ance with the conclusions of this opinion." Held, that ail that was neces- 
sary to comply with such décision was the entry of another deeree plac- 
ing the appellants on an equality with the claimants in the flrst class and 
allowing them to share pro rata in tlie distribution of the fund, that the 
consent flndlng that the allégations of the libels were trvie concluded ail 
questions of fact, and the deeree was a final deeree, leaving nothing fur- 
ther upon which to exercise judlcial authority, and that the lower court 

®=3For other casos aee aame topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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was wlthout authority to retry the question of prlority on évidence taken 
bef ore a spedal master. 

[Ed. Note.— For otlier cases, see Admlralty, Cent. Dig. §§ 776-790; 
Dec. Dlg. <S=119.] 

Appeal from the District Court of the United States for the Eastern 
District of North Carolina, at New Bern ; Henry G. Connor, Judge. 

Suit in admiralty by Howard S. Roberts and others against the 
steam dredge A (Edmund H. Mitchell, trading as Mitchell & Ce, 
claimant) and others. From the decree, certain of the Ubelants appeal. 
Reversed. 

For prior opinion, see 204 Fed. 262, 122 C. C. A. 527. 

Harry McMullan, of Washington, N. C, for appellants. 

Julius F. Duncan, of Beaufort, N. C, and H. H. Little, of Norfolk, 
Va. (Guion & Guion, of New Bern, N. C, and C. R. Wheatley, of 
Beaufort, N. C, on the brief), for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. In this proceeding in admiralty the vessel 
libeled, known as steam dredge A, was ordered sold, and dispute has 
arisen as to the distribution of the proceeds. The history of the liti- 
gation and the questions heretofore decided will appear from the 
opinion of this court on a former appeal. 204 Fed. 262, 122 C. C. A. 
527. The trial court had divided the various claimants into six classes, 
and awarded priority of payment to those placed in the first class, 
who are described as the New Bern-Beaufort claimants, and whose 
liens were for repairs and supplies furnished to the dredge in the port 
of Beaufort. In the second class were placed the creditors whose 
liens were for repairs and supplies furnished in the port of Phila- 
delphia. As the fund available for distribution was sufïîcient to pay 
only a small portion of the Philadelphia claims, after paying the New 
Bern-Beaufort creditors in full, certain of the Philadelphia claimants, 
four in number, the same who are now appellants, took an appeal to 
this court, which held, on the record then presented, that no reason 
appeared for giving préférence to claims for repairs and supplies fur- 
nished in the port of Beaufort over the claims of appellants for repairs 
and supplies furnished in the port of Philadelphia. Accordingly the 
decree of the court below was reversed, "and the case remanded tc^ 
that court for a decree in accordance with the conclusions of this 
opinion." 

Apparently, ail that was necessary to comply with this décision was 
to enter another decree, which would in efïect put the four appellants 
in the first class and divide the fund pro rata between them and those 
originally included in that class, if the amount were insufficient to pay 
them ail in full. It seems plain to us that this would hâve been a 
decree "in accordance with the conclusions of this opinion," and that 
no other or further action was required. Manifestly the other Phil- 
adelphia creditors would be excluded, because they had not appealed, 
and were therefore left in the position assigned to ail Philadelphia 
creditors by the decree that was reversed. In other words, the conclu- 



684 220 FEDERAL KEPOllTBR 

sions of this court were that the appellants had equal standing with 
the New Bern-Jieaufort claimants and were entitled to a decree which 
recognized that equality. To oiir minds this was the plain contem- 
plation of the opinion, and ail that remained to be done was to enter 
a new decree in conformity therewith. 

But the trial court, misconceiving the import of the décision, or mis- 
led by certain statenients in the opinion, and against the objection of 
appellants, ordered a référence of the entire case to a spécial master 
to ascertain the facts respecting "the amount, nature, and extent" of 
ail the libels which had been filed in the proceeding. Under this order 
there was virtually a trial de novo, in which voluminous testimony was 
taken and an elaborate report made by the spécial master. Upon this 
report the court below again held that the New Bern-Beaufort claim- 
ants were entitled to priority, mainly upon the ground, as we gather 
frcm the opinion, that the facts disclosed in the testimony taken by 
the spécial master showed that the Philadelphia claims were not mar- 
itime liens, because the materials and supplies therein mentioned were 
furnished for the construction or reconstruction of the dredge, and 
were therefore not the subject of admiralty jurisdiction. 

It is unnecessary to décide whether the learned judge was correct 
in thus applying the law to the facts developed before the spécial mas- 
ter, since we are of opinion that the case was improperly referred for 
the taking of testimony, and should hâve been disposed of on the 
record already made, by entering a new decree in accordance with 
the conclusions of this court. Indeed, it may be conceded for présent 
purposes that if the facts respecting the Philadelphia claims had been 
shown originally, or were new open to inquiry, there were "spécial 
circumstances and equities" which justified giving the New Bern-Beau- 
fort creditors priority over the Philadelphia creditors, even if the lat- 
ter brought their claims within the statute relating to maritime liens. 
But the difficulty is that the opposing creditors foreclosed investiga- 
tion of the facts now relied u])on by failing to controvert in any way 
the matters set forth in the libels of the Philadelphia claimants, and 
by their formai consent in open court to a decree in which "the court 
finds that ail of the material allégations of the libels are true, and 
that the libelants hereinafter named are entitled to recover herein the 
sums respectively hereinafter set out." It seems clear to us that 
this finding established the facts alleged in the varions libels, includ- 
ing those filed by the Philadelphia claimants, as f ully and conclusively 
as if proven in every détail by undisputed évidence. And when ex- 
amination is made of the allégations in the libels of appellants we re- 
gard it as not open to doubt that they set forth facts which constitute 
maritime liens, within the meaning of the fédéral statute, and that 
nothing else can be made of them. 

Taking thèse allégations at their face value, as they were formally 
admitted by the other parties in interest and expressly found to be 
true in the court's decree, we discover nothing of record, or in the 
opinion of this court on the former appeal, which required or per- 
mitted further inquiry concerning the facts which had thus been 
solemnly adjudicated. It was too late thereafter for the appellees to 
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dispute their accuracy, and the trial court was without authority in 
our judgment to make them the subject of further investigation. They 
were adéquate in every respect for a final disposition of the case, and 
there was no occasion for taking testimony or referring the niatter to 
a spécial niaster in order to give full and complète effect to the dé- 
cision of this court. It was only necessary, as above stated, to enter 
another decree upon the facts already of record, which would include 
thèse appellants among the claimants entitled to préférence over other 
creditors. Ex parte Dubuque & Pacific Railroad, 68 U. S. (1 Wall.) 
69, 17 L. Ed. 514; In re Potts, 166 U. S. 263, 17 Sup. Ct. 520, 41 L. 
Ed. 994. 

It is argued that the decree reversed by this court was merely inter- 
locutory, and net a final decree, and theref ore the trial court was free 
to modify, or even disregard, the findings based upon the admissions 
and consent of the parties, and could make further inquiry as to the 
truth of the facts alleged in the libels in question. But we fail to see 
upon what theory this contention can be supported. The decree ap- 
.pealed from, not only purported to be a final decree, and was so en- 
titled, but it was in fact and efliect a full and complète détermination 
of the controversy. If no appeal had been taken, the litigation would 
hâve been ended, for nothing remained upon which to exercise judicial 
authority. Indeed, if it had not been a final decree, this court would 
hâve had no judisdiction to review it. Mordecai v. Lindsay, 60 U. S. 
{19 How.) 199, 15 L. Ed. 624. Moreover, the appellees sought to sus- 
tain it as a final decree, and such beyond doubt is its actual charac- 
ter. Farmers' Loan & Trust Co., Petitioner, 129 U. S. 206, 9 Sup. 
Ct. 265, 32 L. Ed. 656 ; Central Trust Co. v. Grant Locomotive Works, 
135 U. S. 207, 10 Sup. Ct. 736, 34 L. Ed. 97. 

The further contention is made that this decree was reversed be- 
cause the record failed to disclose the facts upon which it was based, 
and this is claimed to be supported by the following quotation from 
the opinion: 

"The decree * * * contains no flnding of facts and conclusions of law, 
as required by Act Feb. 16, 1875, c, 77, 18 Stat. ,315 (Comp. St. 1913, §§ 1585, 
1586), and does not state the ground upon which this distinction in rank be- 
tween claims of tlie sanie eharacter is awarded." 

Whatever inference might be drawn from this statement taken by 
itself, it seems plainly erroneous, when the whole opinion is examined, 
to conclude that this court reversed the decree for the reason that it 
contained no spécifie finding of the facts from which the conclusions 
were drawn. It is true that attention is called to the fact that the 
form of the decree was not in compliance with the statute in question. 
But clearly this was not the ground of décision; it merely supported 
the conclusion that nothing appeared to justify "this distinction in 
rank between claims of the same eharacter." If the decree had been 
reversed because there was no finding of facts upon which a final de- 
cree could be entered, the case would hâve been sent back with in- 
structions to ascertain the facts and thus disclose the ground for 
awarding priority to the New Bern-Beaufort claimants. This would 
hâve been équivalent to ordering a new trial, or at least permitting the 
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court to make further investigation of the facts. But the appe- 
lants did not ask for a new trial, and this court did not direct a new 
trial. Ail the proceedings in the case, including the various orders 
and decrees of the trial court, were set forth in the record on appeal 
to this court. The appellants contended that upon the facts thus shown 
they were entitled to be classed with the preferred creditors, and that 
it was therefore error of law to give priority to the New Bern-Beau- 
fort claimants. That contention was sustained by this court, and ac- 
cordingly the case was remanded, not for a new trial, but "for a decree 
in accordance with the conclusions of this opinion." It is only re- 
peating to say that, as we see the matter, the trial court should hâve 
simply entered another decree, which included the appellants among 
those whose claims had been held entitled to priority of payment. 

After the référence to a spécial master, as above recited, the appel- 
lants applied to this court for a mandamus requiring the District Judge 
to enter such a decree as they claimed had been directed; and the 
déniai of that application is urged as an adjudication that the référ- 
ence was properly ordered. But such a déduction from the négative 
action of this court would be quite unwarranted. The only reasonable 
inference from the refusai of the writ is that this court in the exer- 
cise of its discrétion declined to interfère at that stage of the case; 
the merits of the question were not considered. 

A motion to dismiss the appeal is made upon the ground that it 
was allowed on October 28, 1914, while the pétition for appeal and 
assignment of errors were not filed in the clerk's office until November 
18, 1914. Examination of the record discloses that the pétition for 
appeal and the assignment of errors were presented to the District 
Judge at the time he allowed the appeal, but through some inadvert- 
ence the same were not filed in the clerk's office until the date named. 
Under thèse circumstances we are of opinion that the requirements of 
the rule hâve been fully complied with. The other grounds set forth 
in the motion to dismiss are without merit, and the motion will there- 
fore be denied. 

For the reasons indicated, the decree must be reversed, and the case 
remanded for a decree which will include appellants among those 
whose claims to priority were estabHshed by the original decree. 

Reversed. 



HEALT V. WBHRUNG. 

(Circuit Court of Appeals, Nlnth Circuit. February 7, 1916.) 

No. 25T5. 

1. Bankkuptct ©=3303 — Préférences — Sufficiency ov Evidence. 

In an action to reeover back money paid by a bankrupt to a créditer 
withln 30 days before the adjudication, évidence held to sliow that the 
bankrupt was then wholly Insolvent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 458-462; 
Dec. Dig. <s=5303.] 

ÊssjFor ottier cases see same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 
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2. Bankeuptct (S=>16e — Pbefbeexces — Knowledge and Intent of Tkans- 

FEBEE. 

Within 30 days before an adjudication in bankniptcy against M. he 
paid défendant tlie amount of debts due him, défendant'» wife, and the 
bank of which défendant was président, from tbe proceeds of a sale of 
land to a pureliaser procured by défendant. Défendant and the bankrupt's 
attorney, who was an indorser on the note to the bank, attended to the 
sale; the bankrupt shortly afterwards not even remembering the pur- 
chaser's name. The selling prlce was within a few cents of the amount of 
such debts. Défendant had his own lawyer examine the title for the 
purchaser, paying the lawyer himself, and It was claimed that he did 
this to save time. Défendant had for years been trying, without success, 
to coUect the debts. He claimed that shortly before he was fumished by 
the bankrupt a statement of his flnanclal condition, and that from this 
and from his own mercantile expérience he thought the bankrupt solvent. 
In the statement a stock of merchandise which afterwards sold for less 
than $12,000 was valued at over 140,000, accounts receivable, which 
were apparently worthless, aggregating nearly $10,000, were included, and 
debts aggregating §50,000 were shown. Held, that the facts showed 
that défendant not only had reasonable cause to believe that he would 
be given a préférence, but that he initiated and caused the transaction 
to be consummated for the very purpose of procuring a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. i§ 250-253, 255- 
258; Dec. Dig. ®=166.] 

Appeal from the District Court of the United States for the District 
of Oregon ; Robert S. Bean, Judge. 

Action by George M. Healy, as trustée in bankruptcy of H. J. Mar- 
tin, against W. H. Wehrung. Judgment for défendant, and plaintiff 
appeals. Reversed and remanded, with directions. 

Beach, Simon & Nelson, of Portland, Or., for appellant. 
J. F. Shelton, of Portland, Or., and H. T. Bagley, of Hillsboro, Or., 
for appellee. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

ROSS, Circuit Judge. This suit was brought by the trustée of the 
estate of one H. J. Martin, a bankrupt, to recover certain money al- 
leged to hâve been received by the appellee (who was défendant in 
the court below) from his debtor, Martin, while insolvent, on the 4th 
day of March, 1913, contrary to the provisions of section 60b of tlie 
Bankruptcy Act, which provides : 

"If a bankrupt shall hâve given a préférence, and the person receiving it, 
or to be beneflted thereby, or his agent acting therein, shall hâve had rea- 
sonable cause to believe that it was intended thereby to give a préférence, It 
shall be voidable by the trustée, and he may recover the property or its value 
from such person." Act July 1, 1898, c. 541, 30 Stat. 562 (Comp. St. 1913, § 
9644). 

Martin filed his voluntary pétition in bankruptcy on the 25th day 
of March, 1913, and was on the same day adjudged a bankrupt. The 
présent suit was brought by direction of the bankruptcy court, and 
resulted after trial in a judgment dismissing the suit, with costs to 
the défendant, from which judgment this appeal cornes; the sole con* 

^=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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tention of . the appelîant being that upon the évidence jwdgment should 
hâve been.awarded the plaintilt. 

The respective parties are agreed that four éléments are necessary 
to constitute a voidable préférence : First, the debtor must bave been 
insolvent at the time of the making of the transfer of bis property; 
second, the transaction must bave taken place within four months prior 
to the commencement of the bankruptcy proceeding ; third, the effect of 
the transfer must bave been to give the preferred créditer a greater 
percentage on his claim than that accruing to other creditors ; f ourth, 
there must bave existed at the time of the transfer reasonable cause 
for the créditer to believe that it would resuit in a préférence to him. 

[1] That Martin transferred $1,473.20 of his money to Webrung 
on the 4th of March, 1913, which was less than 30 days preceding his 
adjudication in bankruptcy, is conceded, and while it is contended on 
the part of the appellee that Martin was not insolvent at the time of 
such transfer, we are unable, after a careful examination of the évi- 
dence, to come to any other conclusion than tlîat he was wholly in- 
solvent at that time. The record shows that for years he and his 
former partner, to vvhose interest he seems to hâve succeeded, had been 
carrying a very heavy indebtedness considering the amount of his 
assets, which consistée! of an old stock of drugs and an old stock of 
postal cards, together with a homestead in Portland, and 671/2 acres 
of land in Washington county, Or., and a small amount of apparently 
wortbless outstanding accounts. The défendant himself admits that 
the amount owed him by Martin, as well as the money due his mother 
and the Hillsboro Bank, of which he was président, and hereinafter 
referred to, had been owing for years and had been renewed f rom time 
to time — on one occasion being extended for a period of one year to 
enable the debtor to pay off, if he could, some of his other creditors. 

The testimony of the trustée, Healy, which is without contradiction, 
and who during the times in question was crédit and office manager 
of Clarke-Woodworth Drug Company of Portland, is to the effect 
that Martin owed that firm about $7,000, which was for purchascs 
made from a year to a year and a half before, which the Clarke- 
Woodworth Company had repeatedly tried to collect without success 
and had for that reaSon stopped making sales to him on crédit, but 
requiring cash for his j)urchases, and that during the month of Febru- 
ary or March, 1913, Martin made to his creditors two offers of set- 
tlement, the first at 25 cents on the dollar, and the other at 20 per cent. 
Healy f urther testified that a short time prior to the filing by Martin of 
his pétition in bankruptcy, which, as has been said, was March 25, 
1913, there was a meeting of his creditors, about 50 in number, in 
the office of Martin's attorney, Mr. Sweek, which meeting, in the na- 
ture of things, could only hâve been in conséquence of his serions 
financial condition, the critical nature of which, even prior to the Ist 
of March, 1913, is f urther shown by Martin's own testimony, in which 
he stated in effect that at the time of his transfer to the défendant 
Webrung, hereinafter to be referred to, several suits had already been 
brought agâinst him, that practically ail of his indebtedness was past 
due, that he had no cash on hand, not even sufficient to pay his clerks 
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as their wages became due. x'^nd when it is considered, as the évidence 
shows, that the trustée only received upon the. sale of the stock of 
drugs and postal cards the aggregate sum of $11,779, whicli was suffi- 
cient to pay the creditors of the bankrupt 10 cents only on the dollar, 
we hâve no difficulty in holding that he was manifegtly insolvent on 
the 4th day of March, 1913, the time he is charged with having given 
to Wehrung an unlawful préférence. 

[2] There remains, therefore, only for considération the qt:estion 
as to whether Wehrung, vi'hen he received the money in question from 
Martin, had reasonable cause to believe that such receipt would resuit 
in a préférence to hirn over other creditors — he thereby receiving pay- 
ment in full of the indebtedness due him, as well as full payment of 
the indebtedness of the bankrupt to his mother and to the bank of 
which he was président. Wehrung testified that on February 1, 1913, 
Martin presented him a statement of his business, showing accounts 
receivable $9,971.32, merchandise $40,281.80, fixtures $7,101.10; ac- 
counts payable $17,516.96, bills payable to banks and others $33,667.43 
— ^leaving, according to the statement, a surplus of $6,169.83. Weh- 
rung further testified that from his mercantile expérience he regarded 
the fixtures, the value of which, as bas been seen, vi'as given in the 
statement at $7,101.10, worth their cost, and that the accounts re- 
ceivable given in the statement as $9,971.32 were, in his judgment, 
worth 90 cents on the dollar. Deducting, therefore, from the stated 
surplus of $6,169.83, 10 per cent, from the accounts receivable, leaves 
a surplus of $5,172.70. Wehrung testified that upon that statement 
he would hâve loaned Martin additional money, if he had asked for it. 

That testimony we can but regard, net only as highly improbable, 
in view of the statement rendered by the debtor, but as utterly in- 
consistent vi'ith Wehrung's further testimony to the efïect that for 
years he had been trying, without success, to collect from Martin 
the indebtedness due him, his mother, and the bank of which he was 
président, as well as highly inconsistent with his acts now to be shown. 
In his testimony Wehrung admits that about a month after he re- 
ceived Martin's financial statement he sought to sell the latter's 671/2 
acres of land in Washington county to a man named Douty, telling 
the latter, according to Douty's testimony (which was practically ad- 
mitted to be true in the testimony of Wehrung himself), that Martin 
was in bad shape, needed money, and that a then pending damage suit 
would surely go against him. He told Douty, according to the évi- 
dence, that the land could be bought for $150 an acre, which it was 
well worth, and Douty, after examination, said that he would take 
it at that price. Wehrung, according to the évidence, told Douty that 
he would hâve his (Wehrung's) lavvyer examine the title for him, 
which he did, paying him himself therefor, a deed from Martin to 
Douty for the land was prepared, the considération for which, ar- 
ranged by Wehrung with Douty, was within about 35 cents of the 
exact amount of the agregate indebtedness of Martin to Wehrung, his 
mother, and the bank of which he was président, to wit, $5,875, and 
then Martin was notified to meet Wehrung and Douty in the office 
of Martin's attorney, Sweek, who was an indorser on Martin's note 
229 F.—éé 
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to the bank of which Wehrung was président. We extract from the 
testimony of Martin: 

"Q. What deallngs dld you hâve wlth the purchaser? A. Why, I dou't know 
as I had any more than to make out the deed. Q. Did you make out the deed '? 
A. I thlnk Mr. Sweek made It out for me. Q. And Mr. Sweek or Mr. Weh- 
rung attended to the sale entirely, dld they net? A. Yes, sir. Q. At the 
hearlng before the référée In bankruptcy, you dldn't even know the name of 
the purchaser of the propertyî A. Ko, sir, no; that Is, to my best recollec- 
tion, I dldn't." 

Martin also, according to the record, was questioned and ansvvered 
as follows: 

"Q. Who handled that transaction for you? A. Mr. Sweek. Q. Was any- 
thlng sald at the tlme about the legallty of the transaction, whether you had 
a rlght to do that? A. Mr. Sweek sald I had a right to ask — to sell the 
land to pay ofC what I wanted." 

The case as made by the record is, we think, but little, if at ail, 
overdrawn in this excerpt from the brief of the appellant: 

"A debtor is grossly insolvent, ofCerlng a settlement of 20 cents on the dollar 
to his credltors. ïhe debtor's lawyer Is respouslble on some of hls paper held 
by a creditor represeutlug .fS.STS. On the advlce of that lawyer, the debtor, 
on the eve of bankruptcy, transfers his principal asset, hls unexempt real 
estate, to a hurry-up purchaser, produced by that creditor; the creditor fur- 
nishing and paying hls own lawyer for services in connection with the title in 
order to save the time of examining the abstraet. The transaction is con- 
summated in the suite occupied by the debtor's lawyer. The selllng priée by 
a remarkable coïncidence exactly equals the indebtedness to the creditor — 
$5,875. The debtor a few weeks later does not even know who purehased the 
property. The creditor thus secures 100 cents on the dollar, and ail the 
other credltors 10 cents— except the niother of thls partlculap creditor and 
the bank of which he was président, both of whicli credltors also received 
paymeut in fuU through the same act of préférence." 

In so far as creditors are concerned, the purpose and policy of the 
Bankruptcy Act is the equal and équitable distribution of the bank- 
rupt's estate among them, subject only to the préférences or priorities 
therein expressly allowed. From ail the facts and circumstances shown 
by the record hère, we regard it as clear that not only did the appellee, 
Wehrung, hâve reasonable cause to believe that by the payment to him 
he was thereby given a préférence, but that the sale of the bankrupt's 
land which he initiated and caused to be consummated was ail done 
for the very purpose of securing to himself, his mother, and the 
bank of v^'hich he was président such préférence. See Toof v. Martin, 
13 Wall. 40, 20 L. Ed. 481 ; Wager v. Hall, 16 Wall. 584, 21 L. Ed. 
504; Coder v. McPherson, 152 Fed. 951, 82 C. C. A. 99; In re Mc- 
Donald & Sons (D. C.) 178 Fed. 487 ; Ogden v. Reddish (D. C.) 200 
Fed. 977; Heyman v. Bank (D. C.) 216 Fed. 685. 

The judgment is reversed, and the cause remanded to the court be- 
low, with directions to enter judgment for the plaintifï. 
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HOWARD D. THOMAS CO. v. BEHARKELL et aL 

In re I. GEVURTZ & SONS. 

(Circuit Court of Appeals, Ninth Circuit. February 7, 191B.) 

No. 2569. 

BANKRtrPTCT c®=»440 — Review of Peoceedings — Appeai, ob Pétition to Re- 
vise. 

Bankr. Act July 1, 1898, c. 541, § 24b, 30 Stat. 55» (Comp. St. 1913, ^ 
9608), provides that the Circuit Courts of Appeal shall bave jurisdietlon 
to revise in matter of law the proceedings of the courts of bankruptcy. 
Section 25a authorizes appeals as in equity cases, in bankruptcy proceed- 
ings, from a judgment adjudging or refuslng to adjudge the défendant a 
bankrupt, grantlng or denylng a discharge, or allowing or rejectlng a 
debt of $500 or over. The claimant sold rugs to the bankrupt on crédit, 
and before bankruptcy recelved back such of the rugs as had not been 
resold by the bankrupt. It flled its clalm for a balance due, which was 
resisted on the ground that it had recelved a préférence, and subsequently 
withdrevsr its claim and flled a pétition for a rescission of the sale and to 
reclalm the rugs, with damages for such as could not be returned. Beld, 
that thls claim, belng for the recovery of the unretumed rugs or their 
value, constituted a controversy arlsing in the bankruptcy proceedlngs, 
and as such was appealable, and not revlewable by pétition to revise. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. § 915; Dec. 
Dig. <&=j440.] 

Pétition for Revision of Proceeding of the District Court of the 
United States for the District of Oregon, in Bankruptcy. 

In the matter of I. Gevurtz & Sons, bankrupts. Pétition by the 
Howard D. Thomas Company to reclaim certain property, with dam- 
ages for such as could not be returned, opposed by WiUiam H. Behar- 
rell and others, trustées in bankruptcy, was denied, and the claimant 
files a pétition to revise, under Bankr. Act Julv 1, 1898, c. 541, § 
24b, 30 Stat. 553 (Comp. St. 1913, § 9608). Pétition denied. 

Beach, Simon & Nelson, of Portland, Or., for petitioner. 
Reed & Bell, of Portland, Or., for respondents. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

ROSS, Circuit Judge. The respondents are trustées of the estate 
of I. Gevurtz, a bankrupt corporation, to which corporation the peti- 
tioner, shortly before the proceedings in bankruptcy, had sold rugs of 
the aggregate value of $3,907.36. At the time of such sale the peti- 
tioner knew that Gevurtz & Sons were in financial difficulties, but upon 
the assurance of Gevurtz that his company was negotiating with a 
bank in Portland for a large sum of money with which to meet its 
pressing necessities and for an extension of crédit on the part of its 
larger creditors, made the sale of the rugs and delivered them from 
time to time. Gevurtz, finding his company unable to consummate the 
negotiations, notified the petitioner of that fact, and within a few 
days of the filing of the pétition in bankruptcy by his company returned 

Ss^sFor oUier cases see same topic & KEY-NUMBER in ail Kejr-Numberei] Digests <& Indexes 
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to the petitioner ail the rugs so purchased remaining in the hands o£ 
the purchaser, aggregating in value $2,911.60, ail of which the peti- 
tioner accepted, leaving a balance due the petitioner from Gevurtz & 
Sons of $996.26. For that balance the petitioner filed a claim against 
the bankrupt, to which claim the trustées of the bankrupt's estate 
iiled objections, on the ground that the petitioner had received a préf- 
érence in the returned rugs and had not surrendered them. Those 
objections coming on for hearing before the référée in bankruptcy, 
the petitioner, after the taking of testimony bearing upon the ques- 
tion, asked permission to withdraw its claim for the $996.26, which 
permission was granted. Subsequently the petitioner applied to the 
District Court for leave to file a pétition for the rescission of the sale 
of the rugs, upon the ground of fraud alleged to bave been practiced 
by the bankrupt, and to "reclaim its rugs, with damages for such 
as cannot be returned," to which pétition the trustées of the bankrupt 
estate filed an answer, raising issues which were referred by the court 
to a spécial master, upon which testimony was taken and certain 
findings and conclusions made by the master, ail of which were ap- 
proved by the court. 

In substance the findings were that at the time of the sale of the 
rugs the Gevurtz & Sons corporation was in difficulties with its cred- 
itors, being heavily indebted and far in arrears with current merchan- 
dise bills; that it then had pending with a certain named bank ne- 
gotiations for money sufficient to pay ail of its outstanding small mer- 
chandise bills and to continue its business without further difficulty, 
and that the officers of the bankrupt corporation honestly believed 
that such loan would be made, and in that belief Gevurtz, président of 
the corporation, called Thomas, the président of the petitioner, over 
the téléphone and placed the order for the rugs; that in that con- 
versation "Thomas at first declined to honor his order, telling Gevurtz 
that his firm was slow in paying bills, that they had failed to pay bills 
long past due, and that he would not ship the goods unless absolutely 
certain that Thomas & Co. would receive its money. To this Gevurtz 
replied, in substance, that they were absolutely certain of paying the 
bill, because they had made arrangements with the First National 
Bank to advance them $100,000 for the purpose of paying their press- 
ing obligations, which would supply them with sufficient capital to run 
the institution along. Fie understood [undertook] to absolutely guar- 
antee that Thomas & Co. would be paid, and with this assurance 
Thomas agreed to ship the goods." The master further found from 
the évidence before him that upon that occasion Gevurtz "was acting 
in entire good faith, and believed, with good reason, that negotiations 
with the bank were practically certain to resuit as contemplated, and 
that at this date the Gevurtz corporation fully expected the bank to 
step in and advance sufficient funds to put them upon their feet," and 
the master added : "I fihd no évidence of fraud or bad faith in his 
conduct." The master further found as facts the follovi'ing: 

"Within about 30 days from the date of the shipment negotiations with the 
banli for some reason fell through and bankruptcy was precipitated. Within 
4 or 5 days before the pétition was flled, Pliilip Gevurtz called Thomas & Co. 
up ou the phoue and explaiued to them that they were in trouble and wished 



HOWARD D. THOMAS CO. V. BEHAKRELL G93 

to return the riigs. Mr. Thomas, wlio is the manager aiifl sole owner of the 
Company, ^Yas absent iii tlie Kast at tlie time, and those in charge In hls ab- 
sence toUl (ïeviirty, they had no authority to recelve the rngs liaek, and that 
il tlicy were shipiied it miist lu; lïpon tlie responsibility of (ievurtz & Co. 
ilowe'.er, rlieir tiaveliiig saU'siiian CiUiie d<)^Yn to co'ifer wlth the bankrupt, 
and. while hv.rc, tlii.s iiaiîy vras infoniied by riiiliyi (;evurtz of tlie reason for 
\visnii;jî to leturii tbe rnus. which '.vas that they were in serions fiiiancia! 
straivs. threatened with l);\nkruptcy, and lie felt in hoiior boniid, in view of 
bis statenieiit.s to Thoiiias, to laxitect tlieni. ïlii.s party deelined to reçoive 
the nis's iiiiou the .yround that hc had no anvhority to do so, luit anyway the 
ruj-'s uiKlisiiosed of were at onci^ ci'ated and shipped back 1o Thomas & Co., 
and crédit was given by them to tlie bankrupt for the iiivoice thereof upon the 
accorait." 

And as conclusions of law the inaster found that the application 
of the petitioner for the filing of its ijctition for recovery of or for 
the rugs not returned should be denied, first, liecause the "proof of 
fraud upon the part of the bankrupt's officers is insttfficient" ; and, 
secondly, because "Thomas & Co., at the time they fîled their claim 
for the balance due on tlie purchase price of the rugs, placed them- 
selves in the position of a creditor, and thus lost the right to rescind, 
if it ever existed." The master therefore recommended that the pé- 
tition to liqttidate the claim be denied. 

To both the findings of fact and the conclusions of the master the 
petitioner filed exceptions, ail of which were by the District Court over- 
ruled, and the report confirmed. The exceptions were as follows : 

"Exceptions to Findings of Fact. 

"Petitioner excepts to the failure of said report to find as a fact that, at the 
time the rugs were ordered of petitioner by the above-named bankrupt, ne- 
.gotiatlons for settlement with its cr-editors were pending, and banl^rupt's 
afflairs were under tlie supervision of a creditor's comiuittee; tliat the rugs 
were uecessary for the baukrujit's coiitiiiuance as a going concern, and were 
ordered with the said comniittee's coii.sent, under a distinct provision that 
they be paid for or returned to iietitioiier. 

"I*etltiouer also excepts to the l'ai hue of .said rejiort to tind as a fact that 
at tlie time petitioner filed its claim, and up until the heariiig of objections 
tliereto, it had no knowledge or reason to believe that the statenient of 
bankrupt that it had eft'ected arrangements with the First National Bank of 
Portland, Or., was false: that petitioner made no conscious élection with full 
knowledge of the facts until shortly before it filed its pétition to witlidraw 
its claim as a gênerai creditor; that neither any delay of petitioner nor aiiy 
other action of petitioner re-sulted in an injury to any third party, or al- 
tered the position of any oue alïected thereby. 

"Exceptions to Conclusions of Law. 

"Petitioner excepts to tlie statenient by the s]iecial master of the law witli 
regard to riglit of l'escission for fraud, and ccaiteuds that the re)>ort slKwld 
hâve found that wliere a contract is induced l)y a statenient of niaterial fact, 
made as of his owii knowledge by one in a iiositioii to know its truth or falsity, 
and the statenient is believed and relied <ai t)y tlie other party to his damage, 
and is not true, that the transaction is franduleut as a matter of law aiid 
the innocent iiarty may reseind. Petitioner contends that tliis gênerai state- 
nient is a|)plical)le to the facts found by the master and to the additional facts 
hereinbefore set forth, and renders it proper to permit petitioner herein to 
liquidate its claim. 

"Petitioner excepts to the conclusion with référence to an alleged élection 
of remédies, and contends that the équitable doctrine is that an élection is 
biuding ouly where made with full knowledge of ail the facts, or where on 
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the basis of estoppel It would be inéquitable to permit a change of position 
because of the interests of thlrd parties, and that the conclusion hère should 
hâve been that petltloner made no conscious élection with full knowledge, 
and It would be Inéquitable and harsh and productive of injustice to hold that 
petitioner is barred by a technical élection." 

The claim of the petitioner, being for the recovery of the unreturned 
rugs or their value, clearly constituted, in our opinion, a controversy 
arising in the bankruptcy proceedings, and as such was appealable 
under section 25a of the Bankruptcy Act, and therefore is not re- 
viewable under section 24b of that act. It is, we think, unnecessary 
to do more than refer to the décisions of the Suprême Court in the 
case of Coder v. Arts, 213 U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772, 
16 Ann. Cas. 1008, and in the Matter of Loving, 224 U. S. 183, 32 
Sup. Ct. 446, 56 L. Ed. 725, in the latter of which the court said that 
under section 24b : 

"Authorlty, either interlocutory or final, is given to the Circuit Court of 
Appeals to superintend and revise in matters of law the proceedings of the 
inferlor courts of bankruptcy within thelr jurlsdlctlon. We think this sub- 
division was not Intended to give an additlonal remedy to those whose rights 
could be protected by an appeal under section 25 of the act. That section 
provides a short method by which rejected claims can be promptly reviewed by 
appeal in the Circuit Court of Appeals, and, in certain cases, in this court. 
The proceeding under section 24b, permittlng a review of questions of law 
arising in bankruptcy proceedings, was not Intended as a substitute for the 
rlght of appeal under section 25. Coder v. Arts, supra, 213 U. S. 233 [29 
Sup. Ct. 436, 53 L. Ed. 772, 16 Ann. Cas. 1008]. Under section 24b a question of 
law only is taken to the Circuit Court of Appeals; under the appeal section 
controversies of fact as well are taken to that court, with flndings of fact to be 
made therein if the case is appealable to this court. We do not think it was 
Intended to give to persons who could avall themselves of the remedy by appeal 
under section 25 a review by pétition under section 24b. The object of section 
24b is rather to give a review as to matters of law, where facts are not In 
controversy, of orders of courts of bankruptcy in the ordinary administration 
of the bankrupt's estate. In our judgment the rule was well stated in Ee 
Mueller, 135 Fed. 711, 715 [68 C. C. A. 349, 353] by Mr. Justice Lurton, then 
Circuit Judge: 'The "proceedings" reviewable [under section 24b] are those 
administrative orders and decrees in the ordinary course of a bankruptcy be- 
tween the fillng of the pétition and the final settlement of the estate, which 
are not made specially appealable under section 25a. This would include 
questions between the bankrupt and his creditors of an administrative char- 
acter, and exclude such matters as are appealable under section 24a (b).' " 

The pétition herein is denied, with costs against the petitioner. 
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In re LEFLYS. 

STRAUSS BROS. 00. v. WISCONSIN TRUST CO. 

(Circuit Court of Appeals, Seventh Circuit. January 4, 1916.) 

No. 2254. 

BANKRUPTCY <S=>350 — rBEFERRED CLAIMS — SaLE OR CONSIGNMENÏ^"CONDI- 

TIONAL Sale." 

A contract between the clalmant and the bankrupt provided that the 
clalmant would stock the bankrupt's llquor departmeut with liquors ; 
that liquors were shipped on consignment, to be sold at retail for the 
clalmant at invoice prices ; that the bankrupt would save the elaimant 
harmless from ail damage to the goods, except that the elaimant agreed 
to insure them against fire ; that the bankrupt would pay ail the expenses ; 
and that ail proceeds of sales were to be the property of the elaimant; 
that title to ail unsold goods was to remain in it, and they were on de- 
mand to be returned free of charge; that, if sales were made upon 
crédit, the bankrupt would guarantee collection; that as compensation 
the bankrupt was to receive the excess of the selling price above the in- 
voice price ; that unsalable merchandise might be returned ; that the 
bankrupt would purchase what remained after two years at invoice 
prices, title not to vest in it until payment; that future shlpments of 
liquors would be received on the sanie terms, except that goods remaln- 
iug unsold on the lOth day of the month followlng the shlpment would be 
purchased by the bankrupt. There was no provision for ségrégation of 
the proceeds of sales from the bankrupt's gênerai funds. Ileld, that the 
transaction was not a consignment, but a conditional sale, within St. 
Wis. 191.3, § 2317, providiug that such contracts shall not be valid as 
against thlrd parties unless filed in the proper office as therein provided, 
and where this statute was not complied with a claim for proceeds of 
sales not accounted for by the bankrupt was not entitled to priority. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 537; Dec. 
Dig. <S=>350. 

For other définitions, see Words and Phrases, First and Second Séries, 
Conditional Sale.] 

Appeal from the District Court of the United States for the East- 
ern District of Wisconsin ; Ferdinand A. Geiger, Judge. 

In the matter of one Leflys, bankrupt. From an order disallowing 
as a preferred claim the claim of the Strauss Bros. Company, opposed 
by the Wisconsin Trust Company, trustée, the elaimant appeals. Af- 
firmed. 

Bankrupt conducted a gênerai department store at Milwaukee, Wis. Ap- 
pellant is engaged in the Wholesale liquor business at Chicago, and agreed 
to stock bankrupt's liquor department with vvlnes, beverages, etc., under the 
conditions .set ont in a contract entered into between the parties on March 19, 
1913. According to the terms of said contract, on the date of its exécution 
appellant shipped to bankrupt a supply of liquors ; the contract reciting that 
the same were shipped on consignment only, to be sold on behalf of appellant 
at retail at prices not less than the invoices thereof fumished bankrupt. Aft- 
er delivery on the dock at Milwaukee, bankrupt was to save appellant harm- 
less from ail loss, damage, etc., to said merchandise, exceptlng damage by 
tire — appellant agreeing to insure the same against loss by fire — and was also 
to pay ail expenses whatsoever incident to the handling and sale of said 
goods, place the same in its store for sale for the account of appellant, and 
use its best efforts to sell the same. AU money derived from sales was to be 
the property of appellant, title to ail said goods remaining unsold was to re- 

©=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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main în arpellant, and sneli unsold goods were, iipoii deraaiirt by arî'ellant, to 
be returned to it free of any cliarse or expense. S;iles wei-e to lie at vetail 
and for cash only ; It beins provided, however, that, in case any sales were 
niade upou open accounts for crédit, bankrupt would snarautee tUe coilection 
of such accounts and be answerable to appellant for the amounts due. As 
full compensation for its part in tlie transaction, banlîrnpt was to liave sncli 
sum as it might receive for tlie niercbandise in exeess of the invoice piices 
tliereof. Any of said merchandise found to be nnsalable, throngh no fanlt of 
bankrupt, might witliin one year be returned to [ippeUant, banlirupt to pay 
freiglit, etc., and tliereafter be released froni obligation to sell snch returned 
goods. Bankruirf, agreed to sell oue-third of said liquorg witliin one year, 
one-third within two years, and oue-third within three years froni the date of 
the contract, and, falllng so to do, to purchase what renia Ined at the exiiira- 
tion of such perio<ls from appellant for cash at said invoiee priées, title not to 
vest in bankrupt until the purchase prlce be actually paid to appellaut ; ou 
the sanie terms and conditions, in the event bankrupt discontiuued its licjuor 
department within three years, it was to purchase ail unsold liquors in its 
possession at tlie tinie of such discontinuance. Future shipments of liiiuors 
to bankrupt were to be received aud handled by it on the same terms and con- 
ditions goveruing the original transaction, except as to tlie time within which 
said goods were to be sold ; bankrupt agreeing to purchase ail goods remsiin- 
lug in its possession unsold on the lOth day of the month foUowing tlve date of 
shipment thereof by appellant. The contract further recited tliat notlihig 
thcreiu contaiued was to be construed as vesting title to any of said nier- 
cliandise, covered either by the original or subse(iuent shipments, in bankrupt 
until cash therefor had been received by appellant, uidess othcrwise agreed 
in writing, and that no l)ill or invoiee sent bankrupt, nor f allure on the part of 
appellant to note on any such bill or invoiee that the merchandise covered 
thereby was shipped on consignnient, nor the absence in any such bill or in- 
voiee of référence to the contract, should be heid to waive any of the iirovi- 
sions thereof. It was further provided that. in the event appellant should de- 
sire to cancel said contract, ail merchandise tben in bankrupt's possession 
wliicli had not been sold, nor purciuised and paid for in cash by bankrupt, 
should be returned to appellant upou demand by it, wlio thereupon ndght, at 
its élection, terminate tlie contract, and, upou the refusai or neglect of bank- 
rupt to so return said property, take possession of said property with or with- 
out process of law, and pursue and take the same fi-om any place to which it 
might be removed and froni any person into whoso hands or possession it 
might be. 

Leflys sold said property so alleged to be consigned and failed to aecount 
to claimant for $1,250.58 of the procecds thereof. The record mal;es no fur- 
ther showing as to what becanie of said sum and no attempt was made to 
trace said proceeds into the trustee's bands. I.eflys was tliereafter declared 
a banljrupt, and claimant presented to the trustée its daim for said balance as 
for "money eonverted by said Leflys belonging to claimant under the terms of 
the agreement" aforesaid, making a eopy thereof Exliibit A tliereto, and claim- 
ing its allowance as a preferred claim. No contest was made as to the amount 
thereof, but objection to its allowance as a preferred daim was duly urged. 
The référée allowed the claim for $1,250.58 as a preferred claim. On review 
the District Judge reversed the order of tlie référée, from wdiich ,1udgmeiit 
the matter is liefore us on appeal. The failure of the District Court to allow 
the same as a preferred claim is assigned for error. Other faets appear in the 
opinion. 

Léon B. Lamfrom, of Milwaukee, Wis., for appellant. 
Albert K. Stebbins and Jackson B. Kemper, both of Milwaukee, 
Wis., for appellee 

Before KOHLSAAT, MACK, and ALSCHULER, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). The 
contract under considération is one not easy to classify. It indicates 
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an intention to secure the advantages and avoid the disadvantages of 
a conditional sale. In arriving at a proper construction of it, little 
weight can be given to the fréquent allusions therein to the claim 
that the relation of the parties is that of principal and agent, as against 
the effect of its ternis. The bankrupt was bound to purchase ail of 
the merchandise not returned as unsalable within one year. While 
it was provided that the goods and proceeds belonged to appellant, 
no provision for ségrégation of the proceeds was reciuired, so that 
such moneys were permitted to go into the gênerai funds of the bank- 
rupt. l'here was no obligation upon the bankrupt to return any of 
the merchandise in kind provided the bankrupt paid the cash therefor. 
x\ll expenses arising after loading were assumed by bankrupt, except 
the insurance. It might sell on crédit, but must guarantee the amount 
of sales to appellant. Eankrupt's compensation and expenses must be 
covered by the excess of sales price over purchase priée. Xo salary 
or commission was provided for it. There was no price of sale by 
it agreed.on, save that the contract price must be realized. 

In Re Galt, 120 Fed. 64, 67, 56 C. C. A. 470, 473, this court said : 

"The distinction between bailnient and sale i.s not difficult of ascertalnnient, 
If due regard be had to tlie éléments yecnliar to each. lu bailment tlie identi- 
cal tliing dellvered is to be restored. lii a sale tliere is an agreemeut, express 
or imjdied, to pay money or its équivalent for tlie tliing delivered, and there 
is no obligation to return." 

And again, on page 68 of 120 Fed., on page 474 of 56 C. C. A. : 

"The test vvould seein to be: Has the sender the riglit to comjiel a return 
of tlie tliing sent, or lias the receiver tlie optiou to pay for the thiug iii 
mouey?" 

In that case the petitioner had reserved the right, upon failure to 
sell the wagons within a year, to require the bankrupt eithcr to pay 
cash therefor, give his note, or store the wagons subject to petitioner's 
order, at the petitioner's option. The bankrupt had. no choice. The 
transaction was held to be a bailment. 

In Lenz v. Harrison, 148 111. 598, 36 N. E. 567, it was provided 
that, if wagons were not sold M'ithin a year, Harrison might give his 
note for the balance unpaid, if so required. This provision was held 
to indicate that the transaction was a sale. 

The Eighth Circuit Court of Appeals, in Deere Plow Co. v. ^^Ic- 
David, 137 Fed. 802, 70 C. C. A. 422, in dealing with a somewhat 
différent contract, wherein the implement company was required to 
segregate the cash and note proceeds from the gênerai fund of the 
business, held the transaction to be one in which the goods actually 
remaining in the dealer's possession belonged to the original seller, 
while the latter was not entided to the proceeds of those sold which 
had gone into the gênerai fund. 

In Newmark on Sales, § 23, this provision as to compensation is 
said to be inconsistent with the claim that the parties occupied the re- 
lation of principal and agent in the transaction. The same position 
was taken bv Judge Philips, of the Eighth Circuit, in Re Rabenau 
(D. C.) 118 Fed. 471, citing Kellam v. Brown, 112 N. C. 451, 17 S. 
E. 416, Ex parte White, 6 Ch. App. 397, and Chickering v. Bastress, 
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130 III. 206, 22 N. E. 542, 17 Am. St. Rep. 309. In the last-named 
case the court says: 

"The provisions [of tlie contract] authorizing Pelton & Co. to détermine 
solely for themselves at what priées tliey would sell the pianos from their 
store is almost conelusive that In reality they were not acting as the agents 
or factors of the Chiekerings ; but that, with the further provision that tliey 
were to bear as their proper burden ail the expenses of shipnient, etc., the 
saine, precisely, as purchasers, would leave no doubt that the contract was not 
one of bailment, or of principal and factor." 

To the same effect is Thompson v. Paret, 94 Pa. 275. 

Taking into considération, further, the so-called insecurity clause 
of the contract, commonly used in chattel mortgages and conditional 
sale agreements, together with the gênerai efifect of ail the other pro- 
visions of the contract, not specially dw^elt on herein, we are of the 
opinion that the transaction efïected was that of a conditional sale, and 
not a consignment, and within the terms of section 2317 of the Re- 
vised Statutes of Wisconsin, which provides that: 

"No contract for the sale of Personal property, by the terms of which the 
title is to remain in the vendor and the possession thereof in the vendee until 
the purchase priée is paid or other conditions of sale are complled with, shall 
be valid as agalnst any other person than the parties thereto and those hav- 
ing notice thereof unless such contract shall be in writing, subscribed by the 
parties, and the same or a copy thereof shall be flled in the otlice of the clerk 
of the town, city or village where the veudee résides." 

With this statute appellant failed to comply. That being so, the 
claira for priority as against the trustée was properly denied. 
The judgment of the District Court is affirmed. 



In re FOOTVILLE CONDENSED MILK CO. 

ROYS V. CAREY et al. 

(Circuit Court of Appeals, Seventh Circuit. January 4, 191G.) 

No. 2316. 

Corporations <®=3473 — Bonds — Défenses Availabi^e Agaixst Boxa Fide 

HOI.DERS. 

St. Wis. 1913, § 1753, adopted in 1874, provides that no corporation 
shall issue any bonds, except for mouey or property, estunated at its 
true money value, actually recelved by it, equal to 75 per cent, of the par 
value thereof, and that ail bonds issued contrary thereto shall be vold. 
Section 1676-27, adopted in 1899, provides that a holder in due course 
of a negotiable Instrument holds it free from any defect of title of prior 
parties and may enforce payment for the full amount, except in certain 
cases, having no référence to corporate bonds. Section 1684-7, a part of 
the same statute, repealed certain sections of the statutes, provlded that 
certain other sections should not be affected, and repealed ail other pro- 
visions inconsistent therewith. Eeld, that it is not a défense avallable 
agalnst a bona flde holder of negotiable bonds of a corporation that they 
were issued for less than 75 per cent, of their par value, since, if section 
1753 applies to corporate bonds in the hands of innocent holders, it is in 
irreconoUable conflict with section 1676-27, and the législation last en- 
acted niust prevail. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1842-1853, 
1855; Dec. Dig. <®==>473.] 

ÊssFor othier cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Pétition to Review and Revise an Order of the District Court of 
the United States for the Western District of Wisconsin; Ferdinand 
A. Geiger, Judge. 

In the matter of the Footville Condensed Milk Company, bankrupt. 
A claim of lien by Emerson Carey and another was sustained by the 
District Court, and William B. Roys, trustée, brings a pétition to re- 
view and revise. Order afïirmed. 

John B. Sanborn and Chauncey E. Blake, both of Madison, for peti- 
tioner. 

Sam T. Swansen and R. W. Jackman, both of Madison, for respond- 
ents. 

Before BAKER, KOHLSAAT, and ALSCHULER, Circuit Judgea, 

ALSCHULER, Circuit Judge. The Footville Condensed Milk 
Company, a corporation, is bankrupt. Respondents, Carey and Guy- 
mon, are holders of $16,500 of its unregistered, negotiable bonds, pay- 
able to bearer, secured by trust deed of the bankrupt on certain of 
its property. Respondents acquired the bonds before their maturity 
in due course of business, from the Valencia Condensed Milk Com- 
pany, advancing to the Valencia Company therefor the sum of $15,- 
000 in cash, and receiving the bonds in good faith, without any knowl- 
edge of any infirmity in or défense to them. How or where the Va- 
lencia Company got the bonds the transcript does not disclose. A sale 
of the bankrupt's property, free of liens, was ordered by the référée, 
with direction that ail persons claiming liens shall présent tlieir claims, 
which, if found valid, shall attach to the proceeds of the sale. 

To the pétition of respondents, setting forth the facts, and claim- 
ing a lien by virtue of the bonds, the trustée of the bankrupt estate an- 
swered that for the bonds so issued by the bankrupt corporation it, 
the bankrupt, did not receive in money, or labor, or property, or any 
of them, a sum equal to 75 per cent, of the par value of the bonds, 
and that the bonds were issued contrary to tlie provisions of section 
1753 of the Statutes of Wisconsin, and are void. Respondents' de- 
murrer to the answer was overruled by the référée. On review the 
District Court reversed the ruling of the référée and sustained the 
demurrer, and, the trustée electing to make no further answer, the 
District Court directed the référée to enter an order sustaining the lien 
as claimed. 

It is the action of the District Court, in overruling the demurrer 
and sustaining respondents' claim for lien, against which the pétition 
herein is directed. The question of law presented is whether corporate 
bonds issued in contravention of the provisions of section 1753 of 
the Wisconsin Statutes are valid in the hands of innocent holders. 
The section is as f ollows : 

"No corporation shall issue any stock or certlflcate of stock except In con- 
sidération of money or of labor or property estimated at Its true money value, 
actually received by it, equal to the par value thereof, nor any bonds or other 
évidences of indebtedness except for money or for labor or property estimated 
at Its true money value, actually received by it, equal to seventy-flve per cent 
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of the par value tliereof, and ail stocks and bonds Issned contrary to the provi- 
sions of law and ail fictitious increase of the capital stock of any corpora- 
tion shall be void." 

Although adopted in 1874, and a number of times under considéra- 
tion by the Suprême Court of Wisconsin, it does not appear to hâve 
been adjudicated by that court whether, as against innocent holders 
of such bonds, the corporate maker can sustain the défense of want 
of the considération prescribed by this section. In the view we take 
it will not be necessary to consider whether or not under section 1753 
alone, unaiïected by subséquent législation, such bonds in the hands 
of innocent holders are enforceable. 

In 1899 Wisconsin adopted what is known as the Uniform Negotia- 
ble Instruments Law. Some of the sections thereof are as follows : 

"1676-22. A holder in due course is a holder wlio bas taken tbe instrument 
under tlie followlng conditions: 

"(1) That it is complète and regular upon Its face ; 

"(2) That he becajne tbe holder of it before it was overdue, and without no- 
tice that it had been previously dlshonored, if such was the f act ; 

"(.''.) That be took It in good falth and for value ; 

"(4) That at tbe time It was negotiated to him he had no notice of any In- 
firmity in the instrument or defect in tbe title of tbe person negotiatiug it ; 

"(5) That he took it in the usual course of business." 

"1GT6-25. Tbe title of a person wbo negotiates an Instrument is defective 
within tbe nieaning of this act when be obtains the instrument, or any signa- 
ture tbereto, by f raud, duress, or force or fear, or other unlawful meaus, or 
for an illégal considération, or wlien he negotiates it in breaeb of falth, or 
under such clrcumstances as amount to a fraud and the title of such person 
is ubsolutely void when such in.strument or signature was so procured from 
a pei'son who did not know tiie nature of tbe instrument and could not bave 
obtained such knowledge by the use of ordlnary care. 

■■lGTt>-26. To constitute notice of an infirmity in tbe instrument or defect 
in tbe title of the ])erson negotiating tbe sanie, tbe ])erson to wbom it is ne- 
gotiated must bave had actual knowledge of the inWrmity or defect, or knowl- 
edge of such facts that bis action in taking the instrument amounted to bad 
faith. 

"1670-27. A holder in due course holds the instrument free from any defect 
of title of prior parties, and free from défenses available to prior parties 
anioiig tbemselves, and uiay enforce payment of tho instrument for the full 
auiount tbei'cof agaijist ail parties liable tliereou except as provided in sec- 
tions 1944 and 1945 of thèse statutes, relating to Insurance premiums, and 
also in cases wbere tbe title of tbe person negotiating such iustrximent is void 
under tbe provision of section 1670-25 of this act." 

"1684-7. Sections 176, 1075, 167(i, 1677, ]67S, 1079, 1680, 1G81, 10S2, 168;î 
and 10S4, of tbe statutes are bereby repealed. Se<'tious 1944, 1945, 419a, 4194, 
4425 and 4458 of said statutes are not affected by this cbapter, and notliing 
liereln sball be decmed to repeal any part of such sections. AU other provi- 
sions Inconsistent with this cbapter are repealed." 

The exceptions stated in 1676-27 bave no référence tO' corporate 
bonds, but the inclusion of the particular exceptions to the otherwise 
gênerai rule would indicate that no other exception was intended. The 
peculiar repealing clause (section 1684-7) likewise strongly indicates 
législative intent that corporate bonds should not be excepted from 
the application of the gênerai rule declared in favor of bona fide hold- 
ers in due course, of negotiable instruments. 

It will be observed that 11 enumerated sections of the prior statutes 
are by section 1684-7 specifically repealed, and 6 are declared to re- 
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main unaffected, and "nothing herein shall be deemed to repeal any 
part of such [six] sections," but that "ail other provisions inconsistent 
with this act are repealed." If, apart from the Negotiable Instruments 
Law, section 1753 be construed as applying to corporate bonds in the 
hands of innocent holders, it is in direct conflict with the Negotiable 
Instruments Law, particularly with section 1676-27, which distinctly 
provides that the holder in due course holds the instrument free from 
defects of title of prior parties, and from défenses available between 
prior parties. The inconsistency is irreconcilable, and in such case 
the législation last enacted must prevail; and this conclusion is in 
harmony with the holdings of the Suprême Court of Wisconsin as to 
the effect of the Negotiable Instruments Law in this respect. 

In Quiggle V. Herman, 131 Wis. 379, 111 N. W. 479, it was held 
that under section 1675-la, Stats. Wis., providing that, where notes 
are given for stallions, lightning rods, and some other purposes, the 
considération must be stated on the note in red ink, a note given for 
a stallion without the indorsement on the note as so required, was 
void in the hands of one talîing it with knowledge of the considération. 
But the court said : 

"Whether the maker of such a note which has passed Into the hands of an 
innocent purchaser before due would be estopped from setting iip the illesal- 
Ity of the transaction, as was held with regard to a note executed on Sunda.v 
but dated on a secular day (l^nox v. Clifford, 88 Wis. 651, 20 Am. Kep. 28), Is 
not necessary to be consldered, as the answer allèges that the plaintift knew 
when he received the note that it was given in part payment for a stallion." 

At the same term that court decided the case of Arnd v. Sjoblom, 
131 Wis. 642, 111 N. W. 666, 10 L. R. A. (X. S.) 842, 11 Ann. Cas. 
1179, which involved a note given for a lightning rod, the statutory 
red-ink indorsement of the considération not appearing on the note, 
and the action being by an innocent holder in due course. While the 
court reached the conclusion that as against a bona fide transférée of 
the note the maker would in any event be estop]3ed from making this 
défense, what vi'as said in the opinion as to the effect of the Negotiable 
Instruments Act on such a note in innocent hands is quite in point hère. 
We quote the following therefrom : 

"Further than this, our negotiable instruments statute (section 1076-27) 
provides: [Section is quoted.] * * * Section 1676-25 a])plles only to the 
case where the signer did not know the nature of the instrument suid could luil 
hâve olitained such knowledge by the use of ordinary care. Sections 1014, 
1945, refer to a note given for an Insurance preniluni, which by said sections 
is reguired to bear upon its face a déclaration of Its considération, and omis- 
sion thereof is penalized. But for thèse express excepticms the provision is 
gênerai that the innocent holder niay enforce payment for the full amount 
free from défenses available between the original parties. Such spécifie ex- 
ceptions strongly indicate that no others were Intended. We canuot escape 
the conclusion that this statute supports plaiutiff's right of recovery." 

In Samson v. Ward, 147 Wis. 48, 132 N. W. 629, the court held 
another stallion note without red-ink indorsement good in the hands 
of an innocent holder in due course, saying: 

"It was decided in Arnd v. Sjoblom, 131 Wis. 642, 111 N. W. 666, 10 L. R. 
A. (N. S.) 842, 11 Ann. Cas. 1179, construing chapter 438, Laws of 1903, relat- 
ing to such notes, that thiS; statute did not make the note void in the hauds 
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of an Innocent purchaser for value In due course under sections 1676-25 and 
1676-27 of the Negotlable Instruments Law." 

We are of opinion that under the negotiable instruments statute of 
Wisconsin, the asserted défense that the bonds did not realize to this 
corporate maker 75 per cent, of their par is not available against thèse 
respondents, and that the District Court was right in sustaining the 
demurrer, and in directing an order to be entered finding the bonds a 
vaHd Hen on the proceeds of the property covered by the trust deed 
securing them. 

The order of the District Court is affirmed. 



TIIRNEE CONST. CO. v. UNION TERMINAL CO. et al. 
(Circuit Court of Appeals, Fifth Circuit. January 18, 1916.) 

No. 2759. 

COEPOBATIONS (g=659 FOEEIGN COBPOKATIONS CoNTEACTS NONCOMPLI- 

ANCE wiTii Statute. 

Act Fia. June 1, 1907 (Laws 1907, c. 5717), provides that every contract 
made by or on behalf of auy foreign corporation, affecting its liability, or 
relating to property within the state before it shall hâve complied wlth 
the provisions thereof, shall be void on its behalf and on behalf of its 
assigns, but shall be enforceable against it or them. A foreign corpora- 
tion eutered into a building contract before it had complied with the stat- 
ute by filing a copy of its charter or articles of incorporation, and ob- 
taiuing a permit to do business, but pending the performance of the con- 
tract the statute was complied with, and thereafter, as the dealings be- 
tween the parties progressed, each party invoked the wrltten contract as 
the Basis of the rlghts and obligations asserted and recognized by them. 
Held, that thls amounted to an adoption of such instrument as the évi- 
dence of the contract under which the dealings were carrled on, and es- 
topped the other party to the contract to set up a lack of right in the 
foreign corporation to claim under it, since, though the contract was unen- 
forceable when made, the foi-eign corporation, after complying with the 
statute, could acquire rights theretofore Ineiïectually contracted for by 
the opération in its favor of an estoppel, or by joining with the other party 
in adopting, as the évidence of a subsistlng contract between them, the 
wrltten instrument previously signed. 

[Ed. Note.^For other cases, see Corporations, Cent. Dig. §§ 2561, 2562 ; 
Dec. Dig. ®=^659.] 

Appeal from the District Court of the United States for the South- 
ern District of Florida ; Rhydon M. Call, Judge. 

Bill by the Turner Construction Company against the Union Ter- 
minal Company and others. Froma decree dismissing the bill, plain- 
tiff appeals. Reversed. 

Sam R. Marks and Richard P. Marks, both of Jacksonville, Fia., 
for appellant. 

P. H. Odom and J. T. G. Crawford, both of Jacksonville, Fia., for 
appellees. 

Before FARDEE and WALKER, Circuit Judges, and NEWMAN, 
District Judge. 

^==>For other cases see same topic & KEY-NUMBBR in aU Key-Numbered Dlgesta & Indexes 
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WALKER, Circuit Judge. The bill in this case, filed September 
19, 1913, and which sought the enforcement of a builder's or me- 
chanic's statutory lien, alleged the exécution by the plaintiff, a New 
York corporation, and the défendant Union Terminal Company (here- 
inafter referred to as the owner), of a written contract for the con- 
struction by the former for the latter of a building, a copy of which 
contract, dated November 21, 1912, was made an exhibit to the bill; 
that shortly after the date of that instrument, to wit, on the lOth day 
of December, 1912, and in compliance with the terms of that instru- 
ment, the plaintiff commenced the work of construction, and proceeded 
with it, furnishing ail necessary material and labor, until the building 
was completed in July, 1913; that from time to time during the 
course of the work and in accordance with the contract provisions the 
plaintifï submitted to the owner statements and estimâtes of the 
amounts due and to become due for labor and materials under the 
contract, and from time to time during the course of the work the 
owner paid to the plaintifif varions sums, aggregating $140,695.89, but 
that there is still due and owing to the plaintiff a large balance, to 
wit, $81,046.40. The owner's amended answer to the bill averred, in 
addition to other matters of défense and of set-off, that the plaintiff— 

"Is a corporation for profit, organized and exlsting under the laws of the 
State of New York ; that the contract upon which recovery is sought in this 
suit afCects the liability of said complainant ; that said eomplainant was not 
transacting business in the state of Florida on or before the Ist day of June, 
1907; that said complainant has not filed in the oflice of the Secretary of 
State of the state of Florida a duly authenticated copy of its charter or ar- 
ticles of incorporation ; that said complainant has not received from the 
Secretary of State a permit to transact business in the state of Florida." 

The évidence in the case was taken while the pleadings were in the 
condition above indicated. It was disclosed by that évidence that on 
the llth day of January, 1913, the Secretary of State of Florida is- 
sued a permit to plaintiff showing a compliance by it with the provi- 
sions of the act of the Législature of Florida, approved June 1, 1907 
(Acts of 1907, c. 5717), entitled "An act to prescribe the terms and 
conditions upon which foreign corporations for profit may transact 
business, or acquire, hold or dispose of property in this state" ; and 
it was also disclosed by the évidence that the conduct of both the 
plaintiff and the owner while the work on the building was progress- 
ing after January 11, 1913, unequivocally showed that each of them 
was relying on the written instrument which they had signed as em- 
bodying the contract by which their dealings were governed. After 
the évidence was closed, the owner was permitted, over objections 
made by the plaintiff, so to amend its answer as to set up the plain- 
tiff's noncompliance with the requirements of the statute above men- 
tioned until after the date of the contract and the commencement of 
the work thereunder. With the objections to this amendment the 
plaintiff submitted also a motion to strike it, if allowed; one of the 
grounds stated in that motion being the following: 

"Défendant, having allowed complainant to proceed, and having accepted the 
benefit of the contract, with full knowledge of ail material facts, Is now es- 
topped to présent the défense sought to be interposed." 
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Following the expressed conclusion of the court that the contract 
relied on by the plaintiff was void under the statute, a decree dismiss- 
ing the bill was entered. 

The statute above mentioned provides that: 

"Every contract made by or on behalf of any foroisn corporation alïecting 
its llability or relating to property witliin the State before it shall bave coni- 
plled witli tbe provisions of tins A-ct shall be void on its bebalf aud on belialf 
of its assigna, but sliall be enforeeable agaiust it or tlieni." 

It may be conceded that an efïect of this provision was to prevent 
the acquisition by the plaintifï of any enforeeable right as a resuit 
of the signing of the instrument on November 21, 1912, and that no 
right thereunder could hâve accrued to it prior to its compliance with 
the statute. But its compliance with tliose requirements and the issue 
of the permit to it on January 11, 1913, effectually removed its dis- 
ability to acquire contractual rights in Florida. Thereafter its capacity 
to contract in that state was not subject to the restriction imposed by 
the statute referred to. Its power in this regard could be exercised 
in any way by which a valid contract may be made. It could acquire 
rights theretofore ineffectually undertaken to be contracted for by 
the opération in its favor of an estoppel upon the party dealt with 
to deny the existence of such rights, or by joining with that party 
in adopting as the évidence of a subsisting contract between them 
the instrument which, when it was signed, did not, because of a stat- 
utory prohibition, confer any enforeeable right on the plaintifï. The 
contract, so far as the statute made it void, could not be ratified with 
the resuit of giving it validity from the time it was undertaken to be 
made ; but after both the parties were free of any disability they could 
make a new contract and recognize the instrument alread}^ signed :'S 
embodying the terms of it. Williams v. Morris, 95 U. S. 444, 45/, 
24 L. Ed. 360; Wald's Pollock on Contracts (3d Ed.) 621, 791. 

The évidence adduced clearly showed that, as the dealings between 
the plaintifï and the owner progressed after the date of the permit 
issned to the former, each of them invoked the written instrument 
they had signed as the basis of the rights and obligations that vvere 
asserted and recognized. The owner's conduct during that period was 
équivalent to a continuing assertion by it that the contract which the 
instrument expressed was in existence and that the reciprocal rights 
and obligations of the parties were governed by it. The conduct of 
the parties to the dealings subséquent to the issue of the permit had 
the effect of an adoption by them of the instrument they had signed 
as the évidence of the contract under which the dealings were carried 
on and of estopptng the owner to set up a lack of right in the plain- 
tifï to claim under it. 

Before the allowance of the last-mentioned amendment, the only 
allégation of the owner's answer as to a noncompliance by the plain- 
tifï with the Florida foreign corporation statute was one which was 
not supported by the évidence adduced. Without further pleading 
by the plaintifï, that allégation was to be deemed to be denied by it. 
Equity Rule 31 (198 Fed. xxvii, 115 ,C. C. A. xxvii). The averments 
of the bill were such as to show that the demands asserted by it were 
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based, not alone upon the exécution of the written instrument which 
was made an exhibit to the bill, but also on what was averred to hâve 
occurred between the plaintiff and the owner throughout the period 
when the work mentioned was in progress— from its commencement 
in December, 1912, until it was completed in July, 1913. And the 
évidence adduced so far supported those averments as to show that 
the plaintiff acquired enforceable rights as a resuit of what happened 
after the permit was issued to it. The averments of the last-men- 
tioned amendment to the answer failed to show that the plaintiff was 
under a disability to acquire contractual riglits throughout the period 
in which the averments of the bill and the évidence supporting them 
showed that such rights were accruing to it. In other words, the aver- 
ments of that amendment did not show the existence of a state of 
facts constituting a défense to the bill as a whole. The suffîciency of 
the défense set up by that pleading was properly tested by a motion 
to strike eut. Equity Rule 33 (198 Fed. xxvii, 115 C. C. A. xxvii). 
The conclusion is that the court was in error in its rulings to the effect 
that the state of facts set up by that amendment constituted a défense 
to ail the demands asserted by the bill and supported by évidence. 

It follows that the decree appealed from should be reversed; and 
it is so ordered. 



POLSOX LOGGING CO. v. NBUMEYER et al. 

(Circuit Court of Appeals, Xintli Circuit. February 7, 191G.) 

No. 2.584. 

1. Sales (©=3164 — Performance of Contract by Seller, — Excess dp Quan- 

TITY. 

Uruler an ortler for a quantity of steel bars of various sizes, tlie bars 
to be 20 feet long and eut in two, sonie of tlie steel was shipped in bars 
exceediug 10 feet in leusth, the aggregate length of three bars being over 
77 feet, and tlie aggrégate excess of length over the order 523 feet, makiug 
a total excess in weight of 2,709 pounds, amountlng at the contract price 
to considerably over $300 on an order aggregating between $3,000 and 
54,000. Held, that the buyer would hâve been justlfied In refusing to ac- 
cept the shipment because of this excess, either under the strict rules of 
the common law or under the rule of sub.stantlal compliance. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 386-390; Dec. 
Dlg. <S=164.] 

2. Sales (©=176 — Refusal to Accept — Waiveb or Objections Not Specified. 

A seller of steel bars shipped bars exceeding the length specified in the 
order, making an aggrégate excess of length over the order of 523 feet 
and an additional cost at the contract price of over $300. The purchaser, 
however, refused to receive the steel on the ground that the sellers' agent 
was guilty of fraud in procuring the order and that the purehaser's em- 
ployé was without authority to give the order, and the objection to the 
excess in quantity was not made until about a week before trial, more 
than a year after the shipment of the steel, during which time the parties 
had been disputing by letter and telegraph over the fact of the alleged sale, 
the alleged fraud, and the lack of authority on the part of their respec- 
tive employés. Held, that the objection based on the excess in quantity 
was made too late, since a buyer of merchandise must either accept or 

Ê=For other cases see same toplc & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
229 F.— 45 
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reject it when tendered, and Is bound to do one or the other wlthln a 
reasonable tlme. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 4.36-444 ; Dec. Dlg. 
<Ê=176.] 

In Error to the District Court of the United States for the South- 
ern Division of the Western District of Washington ; Edward E. Cush- 
man, Judge. 

Action by Gustave H. Neumeyer and another, copartners doing busi- 
ness as Neumeyer & Dimond, against the Poison Logging Company. 
Judgment for plaintiffs for $3,895.39, the amount sued for, and de- 
fendant brings error. Affirmed. 

This action was brought to recover the alleged agreed value of certain 
bars of steel alleged to hâve been ordered In wrltlng by the défendant to the 
action (plaintiff in error hère), from the plalntifCs (défendants in error), the 
delivery to be made f. o. b. Hoqulam, state of Washington, which the plain- 
tiffs In thelr complalnt alleged were so delivered, and for which the complaint 
alleged the défendant company promised, but afterwards refused, to pay. 
Those allégations of the complalnt were put in issue by the answer of the 
défendant, which also set up as an affirmative défense certain alleged frauds 
upon the part of the plaintiffs' salesman who procured the order (to be set 
out in fuU), and lack of authorlty on the part of the défendant'» représentative 
who signed the order. 'The order is as foUows: 

"No. 2012. Sept. 11, 1912. 

"Neumeyer & Dimond, New York, 

"Enter our order for the following: 

"When ship — Soon as possible. 

"Ship to — Poison Logging Company, Hoqulam, Washington. 

"Send bill to— -Same. 

3 bars IVa" x 21/2" Swivel Steel 

2 bars each 2" Ed. 1-%" Kd. Clevis Steel 

1 " " 214" Round Swivel Eye Steel 
7 " " l%"x4%" Chaker Hook 

2 bars each 1%" Ed. -2V2" Ed. Block Hook Steel 
2 " " 2%" Eound Llne 

2 " " B/ij" X 14" Block Side Steel 

2 " " 2-%" D Sledge Steel 

2 " " 2" Ed-2y2" Ed-1-is/ie" Ed. Piston Rod Steel 

1 " " 114" Round Valve Rod 

1 " " V16" X 314" Locomotive Spring Steel 

25 " " 1" X 2" Dog Hook Steel 

1 " " %" Oct. 2 bars %" Oct. Cold Ohisel 

2 " " 2" D iy2" n 1-%" D 1%" n Track & Bull Chisel 

1 " " 3" D Splitting Wedge Steel 

12 " " 1" X ,3" Falling & Bucklng Wedge 

12 " " % Ed. -1" Rd-1-%" Rd-1-1^" Rd Cold Shut 

50 " •' %" Round 

2 " " 1" " Roller Bearing Steel 
250 ft. 1%" X 6" Draw Head Steel 

bars 20 ft. long eut in two at 12%(i Ib. 

8 f t. each 3" Q 4" D Die Steel (Ann.) 17(! Ib. 

"F. O. B. Hoqulam, Wash. 
"Poison Lg. Co. Order #653 as per copy left wlth us of thls order. 
"Terms 2% 10 days, 30 days net. [Signed] Poison Logging Co. 

"J. C. Shaw." 
On one slde of sheet: 

"This order is taken subject to delay In delivery caused by strikes, différ- 
ences wlth workmen, serions tires, accidents to machinery, or other causes un- 
avoidable or beyond our control. 
"(4158)" 
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The Issues made by the plalntlffs' reply to the alleged fnrnd on the part of 
the plalntlffs' repres«itatlve, and the alleged lack of authorlty of the defend- 
ant's représentative, were resolved by the jnry agalnst the défendant, and, as 
the case is brought hère, are not for conàderation by thls court. 

The contention on the part of the plalntlff In error grows ont of the fact 
that It appeared In évidence without confllct that some of the steel was shlpped 
In bars exceedlng 10 feet In length — the aggregate length of the three bars of 
1%" X 2%" of swivel steel belng 77 feet 2% Inchea, and the aggregate excess 
of length over the order being 523 feet, maklng a total excess In weight of 2,709 
pounds, amounting at the contract priée to considerably over $300. 

Bridges & Bruener, of Aberdeen, Wash., for plaintiflf in error. 
John W. Roberts and Nelson R. Anderson, both of Seattle, Wash^, 
for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

ROSS, Circuit Judge (after stating the facts as above). [1, 2] 
Whether tested by the strict rules of the common law, or the rule con- 
tended for by the défendants in error, requiring only a substantial com- 
pliance with the terms of the contract by the seller, we should hâve 
no difficulty in holding that such a departure in the matter of the 
length of the bars and such excess in weight of the steel, resulting in 
an additional cost over the contract price to the purchaser of more 
than $300, is not sanctioned by either of the rules referred to, and 
would hâve justified the latter in refusing to accept the shipment in 
question, had such refusai been seasonably made on those grounds. 
But the case shows that the purchaser refused to receive Sie steel 
so shipped solely upon the grounds that the sellers' soliciter was guilty 
of fraud in procuring the order, and that the defendant's employé 
was without authority to give it, and therefore that there was no sale 
or purchase. 

The objections now relied upon to defeat the action were confess- 
edly not made until about a week before the actual trial of the case 
— long after the suit had been brought, and more than a year after 
the steel had been shipped to the purchaser, during which time the 
respective parties were disputing by telegraph and letter over the fact 
of the alleged sale and the alleged fraud and lack of authority on the 
part of their respective employés. 

We think the objections now relied upon were made altogether too 
late. It is quite true that mère silence at a time when there is no oc- 
casion to speak is neither a waiver nor évidence from which a waiver 
may be inferred — especially when unaccompanied by any act calculated 
to mislead the other party. But surely a buyer of merchandise must 
either accept or reject it when tendered by the seller, and is bound to 
do one thing or the other within a reasonable time. In the présent 
instance the buyer made no objection within any reasonable time to 
the overweight of the steel nor to the length of the bars, but based 
its refusai to accept the shipment exclusively upon the grounds above 
stated, which grounds the jury found were without any foundation. 

In Railway Company v. McCarthy, 96 U. S. 258, 267 (24 h. Ed. 
693), the Suprême Court said : 
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"Where a party gives a reason for his eonduct and décision tonchlng any- 
ttilng involved in a controTersyi he cannot, after litigation bas begun, cliange 
his ground, and put his eonduct upon anotlier and a différent considéra- 
tion. He is not pennitted tlius to mend his hold. He is estopped from doing 
It by a settled principle of law. Gould v. Banks, 8 Wend. (N. Y.) 562 [24 Am. 
Dec. 90] ; Holbrook v. White, 24 Wend. (N. Y.) 169 [35 Am. Dec. 607] ; Everett 
V. Saltus, 15 Wend. (N. Y.) 474; Wright v. Reed, 3 Durnf. & E. 554; Duffy v. 
CDonovan, 46 N. Y. 223 ; Winter v. Coit, 7 N; Y. 288 [57 Am. Dec; 522]." 

To the same effect, see Oakland Sugar Mill Co. v. Fred W. Wolf 
Co., 118 Fed. 239, 55 C. C. A. 93; Davis & Rankin Bldg. & Mfg. Co. 
V. Dix (C. C.) 64 Fed. 406, 410, 411; Lorraine Mfg. Co. v. Oshinsky 
et al. (C. C.) 182 Fed. 407; Meincke v. Falk, 61 Wis. 623, 21 N. W. 
785, 50 Am. Rep. 157; Zeimantaz v. Blake, 39 Wash. 6, 80 Pac. 822; 
Peterson Bros. v. Minerai King Fruit Co., 140 Cal. 624, 74 Pac. 162 ; 
Ginn et al. v. Clark Coal Co., 143 Mich. 84, 106 N. W. 867, 107 N. 
W. 904; Linger v. Wilson, 73 W. Va. 669, 80 S. E. 1108; Sutton 
V. Risser, 104 lowa, 631, 74 N. W. 23; Ricketts v. Buckstaff, 64 
Neb. 851, 90 N. W. 915 ; Bundy v. Wells et al., 88 Neb. 554, 130 N. 
W. 273, Ann. Cas. 1912B, 900; 28 Am. & Eng. Encyc. of Law, 18, 
and cases there cited. 

The judgment is affîrmed. 



BROOKS et al. v. HILTON-DODGB LL'MBER CO. et al. 
(Circuit Court of Appeals, Second Circuit. Jauuary 11, 1916.) 

No. 03. 

1. Shippino 'S=:>174 — Dejiubrage — Liabilitï of FuBCTiASEii OF Caego. 

Tlie purchaser of a cargo, of lumber from the charterer to be delivered 
at its wharf, wbicb agreed to supply "suitable berth on arrivai for re- 
celpt of the lumber in accordance with rules of port," was bouiid, not 
only to furnish sultable berth for receipt of the lumber, but also to do 
nothing to prevent its receipt from the vessel in accordance with the 
rules of the Maritime Exchange, and is liable to the charterer for dé- 
marrage it was required to pay because of delay caused by the pur- 
chaser. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. § 571; Dec. Dig. 
<S=>174.] 

2. Shipping ©=^180 — Charters — Liability fob Demurbage. 

In the absence of an agreeinent to the contrary, it is the duty of the 
, vessel to load and discharge cargo, and sueh duty should not be trans- 
ferred to the charterer, unless the intention of the parties to do so is 
cleaï. The vessel is not relleved from such duty by a provision of the 
charter party that the stevedore for discharging shall be subject to ap- 
proval of the charterer, and a stevedore employed with such approval is 
still thé agent of the vessel, for whose delay in discharging the charterer 
is not liable. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 587, 588 ; Dec. 
Dig. ®=180v] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

©ssFor other cases see same toplc & KEY-NUMBBR ia ail Key-Numbered Digests & Indexes 
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Suit in admiralty by Joseph W. Brooks and others, owners of the 
schooner Grâce Seymour, against the Hilton-Dodge Lumber Company 
and the Yellow Fine Company, impleaded. From the decree, the Yel- 
low Fine Company appeals. Modified and affirmed. 

For opinion below, see 221 Fed. 265. 

Hyland & Zabriskie, of New York City (N. Zabriskie, of New York 
City, of counsel), for appellant. 

Harrington, Bigham & Englar, of New York City (T. C. Jones, of 
New York City, of counsel), for appellee Hilton-Dodge Lumber Co. 

Alexander & Ash, of New York City, for appellees Brooks and 
others. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is a libel by the owners of the schooner 
Grâce Seymour against the Hilton-Dodge Lumber Company, the char- 
terer, to recover demurrage for IOV2 days at $49 a day. The charterer, 
which had sold the cargo to the Yellow Fine Company f. o. b. its 
wharf, brought it in under the fifty-ninth rule in admiralty (29 Sup. 
Ct. xlvi). 

The charter party provided that the cargo should be discharged as 
per rules of the Maritime Exchange, rule V of which fixes the lay days 
for discharging such a cargo as this at the rate of 35,000 feet per day, 
Sundays and légal holidays excepted. The total cargo divided hy 
this amount gave the charterers 13% lay days. The charter party 
also provided that for every day's détention thereafter by the default 
of the charterer or agent it was to pay $49. 

[1] The Yellow Fine Company purchased the cargo of the Hilton- 
Dodge Company delivered on its wharf, and had nothing to do with 
either the charter party or the bill of lading. In the contract of sale, 
however, with the Hilton-Dodge Company, it agreed to supply "suit- 
able berth on arrivai for receipt of the lumber in accordance with 
maritime rules of port." We think it thereby undertook, not merely 
to furnish a suitable berth for receipt of the lumber, but also to do 
nothing to prevent its receipt from the vessel in accordance with the 
rules of the Maritime Exchange. The demurrage rate by rule VII 
was 15 cents per 1,000 feet of entire cargo delivered, or something over 
$70 a day. For any détention in receiving cargo caused by the Yellow 
Fine Company, the Hilton-Dodge Company would be liable as char- 
terers to the vessel owners, Therefore the Yellow Fine Company must 
indemnify the Flilton-Dodge Company for whatever it is liable to pay 
the vessel for demurrage. 

The common expression that so many days are allowed for loading 
and discharging a vessel is misleading. There is no obligation on the 
vessel to load or discharge within any fixed time. The duty is that 
of the charterers to furnish and to receive the cargo, if the vessel be 
able to load and discharge it within a fixed period, viz., the lay days. 
For any delay caused by the vessel the lay days would be pro tanto 
extended, and any delays due to the charterer would of course be in- 
cluded in the lay days. 
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The arrivai of the vessel off Stapleton, Staten Island, was reported 
on Friday, November 29th, and the charterer had under rule IV of 
the Exchange from midnight of that day to midnight of the 30th to 
furnish a berth in which the vessel couid discharge (Leary v. Talbot, 
160 Fed. 914, 88 C. C. A. 96), and December Ist being a Sunday, the 
îay days began December 2d and if not interrupted by the vessel would 
find on December 17th at noon. The account is as follov^rs: 

Détention. 

No men f . 5ia 1 

No room f . 170 
Kigging Î4 



December 2 




3 




4 




5 




6 


Va 


7 


1 


9 


1 


10 


% 


11 




12 




13 


1 


14 


1 


le 




17 




18 




19 





Eigglng , Vsi 

Kaln %■ 



20 Demurrage begins 



The charterer contends that the delays mentioned in the first column 
were due to the refusai of the master to shift his vessel astern, so 
as to bring her after hatch opposite the clear space on the wharf, and 
its refusai to open the bow ports. It is enough to say that the District 
Judge found on both thèse points in favor of the vessel, and we adopt 
his findings of fact; therefore this détention must be included in the 
Iay days. 

Rule V of the Maritime Exchange provides : 

"If vessel isi ready to discharge cargo in questionable weather consignée 
must recelve the same." 

The charterer was not at fault for the delay of three-quarters of a 
day on the 18th, no cargo being discharged because of rain. The fail- 
ure to discharge on the 2d was said by the master to bave been due 
to lack of room on the wharf, but by the président of the stevedoring 
Company to lack of stevedores. The détention because of the rigging 
was of course part of the stevedore's duty. 

[2] The charter party provided : 

"Stevedore at port of discharge to be subject to approval of charterers." 

In the absence of an agreement to the contrary, it is the duty of 
the vessel to load and discharge the cargo, and clauses regulating the 
subject are frequently introduced into charter parties. The normal 
duty of the vessel should not be transferred to the charterer, unless the 
intention of the parties to do so is clear. Under the language of this 
charter we hâve no doubt that the stevedore was the agent of the 
owners who appointed and paid it. The charterer named the Franklin 
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Garage Company, which did ail the work of the Yellow Fine Company, 
and the master agreed to employ it. It is quite natural that the char- 
terer shipper or consignée should want thé privilège of approving the 
stevedore to be employed, so as to insure proper loading and discharg- 
ing; but this privilège should not be taken to carry with it responsi- 
bility for loading and discharging the cargo. In this case the master 
was not obliged to employ any stevedore the charterer might name, 
but only one approved by it. Such a person would still be the servant 
of the shipowners, performing their duty of discharging the cargo. The 
T. A. Goddard (D. C.) 12 Fed. 174, 184; Harris v. Post, 7 Asp. Mar. 
Cas. N. S. 272; Harrington v. American Tie & Lumber Co., 185 
Fed. 475, 107 C. C. A. 575 ; Carver on Carriage by Sea (4th Ed.) 274. 
Accordingly we think thèse delays in the second column, amounting 
to 2% days, are to be attributed to the vessel, and the lay days, being 
pro tanto extended, terminated December 19th, inclusive; demurrage 
beginning December 20th and continuing thereafter every running day 
until the discharge was completed, December 27th — i. e., 8 days, at 
$49 per day, with interest due de die in diem. 

The court below relied on the case of Irzo v. Perkins (D. C.) 10 Fed. 
779, but it in no way qualified the vessel's duty to discharge the cargo, 
and only imputed delay to the charterers for their failure to carry 
out the spécial agreement as to the manner in which the cargo should 
be discharged. The court below is directed to award the libelants de- 
murrage at the rate of $49 per day for 8 days, beginning December 
20th, with interest de die in diem, with costs of the District Court to 
be paid primarily by the Yellow Pine Company, and secondarily by 
the Hilton-Dodge Company; the libelants to pay costs of this court 
to the Yellow Pine Company. The decree, so modified, is affirmed. 



In re KRECUN. 

KRECUN v. MEYER et al. 

(Circuit Court of Appeals, Seventh Circuit. January 4, 1916.) 

No. 2279. 

Bankkuptct ©=3400— Exemptions — Objections — Time fob Filing. 

Bankr. Act July 1, 1S9S, c. 541, § 47, 30 Stat. 557 (Comp. St. 191.3, § 9631), 
requires tlie trustée to set apart the bankrupt's exemptions aud report 
tlie items and estimated value thereof to tlie court as soon as practicable 
after his appointment. General Orders in Bankruptcy No. XVII (89 Fed. 
viii, 32 C. C. A. xix) provides tliat the trustée shall make a report to the 
court wlthin 20 days of the articles set otf to the bankrupt and that any 
creditor may take exceptions to the détermination of the trustée within 
20 days at'ter the filing of the report. HelA, that the rule is mandatory, 
and the District Court had no discrétion and could not permit the filing 
of objections 21 days after the filing of the report. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 670-675; 
Dec. Dig. €=>400.] 

Pétition to Review and Revise an Order of the District Court of 
the United States for the Eastern Division of the Northern District 
of Illinois; Kenesaw M. Landis, Judge. 

<S=5For other cases see same topic & KEY-NUMBER in ail Itey-Numbered Dlgests & Indexes 



712 229 FEDEEAL REPOETEK 

In the matter of Abe Krecun, bankrupt. The District Court over- 
ruled an order of the référée refusing to permit the filing of objec- 
tions by lyouis Meyer and another, copartners doing business as Louis 
Meyer & Son, to the trustee's report on the claim for exemptions, and 
the bankrupt files a pétition to review and revise. Reversed and re- 
manded, with directions. 

B. M. Shaffner and Harry H. Krinsky, both of Chicago, 111., for peti- 
tioner. 

Harry J. Myers, of Chicago, 111., for respondents. 

Before BAKER, KOHLSAAT, and ALSCHULER, Circuit Judges. 

ALSCHULER, Circuit Judge. From the pétition herein and the 
answer thereto it appears that the petitioner, a bankrupt, duly made 
claim for his exemptions allowed by the statutes of Illinois ; tiiat the 
trustee's report on the bankrupt's claim for exemptions was filed with 
the référée on December 22, 1914; and that 21 days thereafter, on 
January 12, 1915, respondents (who are creditors of the bankrupt) 
presented to the référée for filing, their exceptions to the report. The 
référée held that the exceptions were presented too late, and denied 
leave to file them. On pétition to the District Court this finding of 
the référée was overruled, and this proceeding challenges the correct- 
ness of the ruling of the District Court. 

Respondents' answer states that on the twentieth day after the trus- 
tee's report was filed the matter was turned over for attention to a 
law clerk of respondents' attomey, who only that day began service 
in the law office, and who, the answer states, did not understand the 
importance of filing the exceptions on that day; and that this clerk, 
when he learned late in the afternoon of the twentieth day that it was 
the last day for filing the exceptions, went with them to the office of 
the référée after half past 5 — how long after is not stated — ^but found 
that office locked ; that the next morning the exceptions were brought 
to the référée, who afterwards denied leave to file them. In the af- 
fidavit of the same law clerk, which appears in the transcript of the 
record which was without objection filed herein, no mention whatever 
is made of any attempt by him to présent the exceptions on the twenti- 
eth day, but only on the foUowing morning. 

If the District Court had discrétion to permit the presenting of such 
exceptions after 20 days from the filing of the trustee's report, it 
might be important to review the circumstances under which the court 
permitted the exceptions to be thereafter filed, as bearing on the ques- 
tion of the reasonableness of the exercise of such discrétion. But was 
there, under the law, such discrétion in the Court? The forty-seventh 
section of the Bankruptcy Law provides that trustées shall "set apart 
the bankrupt's exemptions and report the items and estimated value 
thereof to the court as soon as practicable after their appointment." 
Paragraph XVII of the General Orders in Bankruptcy (89 Fed. viii, 
32 C. C. A. xix) is as f ollows : 

'< * « • ip jjg trustée shall make report to the court withln twenty days 
after receiving the notice of his appointment, of the articles set ofif to the 
baakrupt by him, accordlng to the provisions of the forty-seventh section of 
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the act, wlth the estimated value of each article, and any créditer may take 
exceptions to the détermination of the trustée wlthin twenty days after the 
tillng of the report. The référée may require the exceptions to be argued be- 
fore him, and shall certify them to the court for final détermination at the re- 
quest of either party. • * • " 

If the time within which such exceptions may be filed rests within 
the discrétion of the court, the question of exemptions might be ex- 
-tended indefinitely, with résultant embarrassment in the settlement 
of the estate, and vvithholding from the debtor of the immédiate bene- 
fit of the exempted property, which, out of a humane pohcy, is gen- 
erally accorded tO' him by statute in order that he may not vvholly 
be deprived of means of présent sustenance for himself and family. 

The Banltruptcy Law saves to the debtor such exemptions as the 
law of the state gives him, and General Order XVII points out the 
manner in which, in case of bankruptcy, the exemptions to the bank- 
rupt shall be set apart. In prescribing a method by which exception 
may be taken to the exemptions as set apart, it fixes a period of 20 
days after the trustée makes report of the exemptions within which 
to take exception thereto. 

When the 20 days hâve thus passed, and exceptions hâve not been 
taken, the trustée is warranted in presuming that none will be taken, 
and may then with safety pay over or turn over to the debtor the 
money or property thus reported as exempted to him. In Remington 
on Bankruptcy, vol. 1, § 1082, in commenting on Order XVII as it 
bears on the time of filing the exceptions, it is stated : 

"The créditer s in doing so must file their exceptions within 20 days, so 
that the trustée may hâve It set at rest whether the benefleiaries of bis trust 
— the creditors — will flnd fault with him in that particular." 

In the General Orders in Bankruptcy are found some instances 
where a time definitely fixed may be extended by an order of the 
référée or court. In Order XXI, par. 3, on the subject of notice of 
assignment of claims, it is provided : 

"If no ob.iection be entered within ten days, or within further time allowed 
by the référée," etc. 

In Order XXXII (89 Fed. xiii, 32 C. C. A. xxxi) on the subject of 
discharge or composition, it is provided: 

The creditor "shall file a spécification in writing of the grounds of his opposi- 
tion within ten days thereafter, unless the time shall be enlarged by spécial 
order of the judge." 

Thus making provision in some instances for extension of time 
beyond that specifically fixed in the order, but leaving unqualified in 
rule XVII the time fixed within which creditors may take exception 
to the trustee's report, would tend strongly to indicate an intention 
on the part of the court which promulgated the General Orders that, 
under rule XVII, if the creditor desires to except to the report, he 
must do so within the 20 days so fixed. 

In commenting upon that part of General Order XXXVI (89 Fed. 
xiv, 32 C. C. A. xxxvi), which fixes thirty days as the time within which 
appeals to the Suprême Court may be taken, that court said; 
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"The limitation bas the same effect as if written in the statute, and the 
allowance of an appeal on certlflcate cannot operate as an adjudication that 
It is taken in tlme. The présent appeal -was allowed four months 'after tlie 
judgment or decree' appealed from and three montlis after the tlme to appeal 
had expired." 

The appeal was dismissed. Conboy v. First National Bank of Jer- 
sey City, 203 U. S. 141, 27 Sup. Ct. 50, 51 h. Ed. _128._ 

We perceive no reason why this language is not likewise applicable 
to the time Hmit as fixed in Order XVII. We are of opinion that 
Order XVII is niandatory in this respect, and that the District Court 
had no discrétion to extend the time for presenting exceptions to the 
trustee's report. 

The order of the District Court is theref ore reversed, and the cause 
is remanded, with direction to the District Court to enter an order 
denying appellee's motion for leave to file exceptions to the trustee's 
report of exemptions to the bankrupt. 



GOOD FINE LUMBER CO. v. DUKE. 

(Circuit Court of Appeals, Fifth Circuit. February 15, 1916. Rehearing 
Denled March 21, 1910.) 

No. 2787. 

1. Appeal and Error <S=:5671 — Rkview — Statutoby Phovi.sions. 

Rev. St. § 649 (Comp. St. 1913, § 1587), pvovides that Issues of fact lu 
civil cases in any Circuit Court may le tried wlthout a jury whenever 
the parties file a stipulation in writing waiving a jury, and that the 
flnding of the court upon the facts, sliall hâve the same eiïect as a 
verdict. Section 700 (Comp. St. 1913, § 1008) provides that wheu an issue 
of fact is trled vt'ltliout a jui'y tlie rulinjrs of tlie court in the progress of 
the trial, if excei:>ted to and duly presented by a bill of exceptions, may 
be reviewed upon writ of error or appeal, aud tliat when the finding is 
spécial tlie review may extend to a détermination of the sufticiency of 
the facts found. llcld, that where, in an action tried wlthout a jury, 
there v?as no agreed statemeut of facts, or spécial finding of facts, iu 
the record, but only a gênerai finding embodied in the judgment, assigniug 
no other reason tlian that the law and the évidence was In favor of 
plaintifC, only the rulings duriug tlie trial presented by a biil of excep- 
tions could be reviewed. 

[Ed. Note. — ^For other cases, see Appeal and Error, Cent. Dig. §§ 2867- 
2872; Dec. Dig. <®=5071.] 

2. Appeal and Brkor ig^^lOôl — Habmless Ekhor — Admission of Evidence. 

In a possessory action tried wlthout a jury, the admission of an exhiblt 
over the objection that It was an ex parte statement, not niade in de- 
fendant's présence, and an attempt to prove a paroi sale of real estate, 
never reduced to writing, nor recorded, and was not an authenticated act 
purportlng to be a sale, was not reversil>le error, where aliunde the ex- 
hiblt a wltness testifled substantially to the same facts contained therein, 
and no exception was reserved to his testimouy. 

[Ed. Note. — For other cases, see Appeal and Error, Cent, Dig. §§ 4161- 
4170 ; Dec. Dig. iS=1051.] 

In Error to the District Court of the United States for the West- 
ern District of Louisiana ; Aleck Boarman, Judge. 
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Action by John K. Duke against the Good Fine Lumber Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

H. H. White, of Alexandria, La., for plaintiff in error. 
George Wear, Jr., of Jena, La., for défendant in error. 

Before FARDEE and WALKER, Circuit Judges, and GRUBB, 
District Judge. 

FARDEE, Circuit Judge. [1] This is a possessory action, brought 
in accordance with the laws and practice of the state of Louisiana, 
It was tried before the judge without a jury, tlie same having been 
waived in writing. The record shows no agreed statement of facts, 
no spécial finding of facts by the judge, but a gênerai finding, embodied 
in the judgment rendered therein, assigning no other reason than 
that the law and the évidence was in favor of the plaintiff and against 
the défendant. In this state of the record, only the rulings of the 
court during the progress of the case, duly presented by a bill of ex- 
ceptions, can be hère reviewed. R. S. U. S. §§ 649, 700 (Comp. St. 
1913, §§ 1587, 1668). 

[2] While a mass of évidence, oral and documentary, is set forth 
in the transcript, only one bill of exceptions was taken, and that was 
to the admission of a certain exhibit, "Plaintiff A," on the ground 
that it was an ex parte statement purporting to be made up by one 
A. M. Duke out of the présence of the défendant, and because it was 
an attempt to prove a paroi sale of real estate, never reduced to 
writing nor recorded, and for the further reason that the act was- 
not an authentic act purporting to be a sale. Whereupon the judge 
overruled the objection, and limited the évidence to the effect, and 
not the admissibiUty, of the same. To this bill, by agreement of coun- 
sel and judge, the whole testimony of the plaintiff, John K. Duke, was 
to be attachée and made part thereof, and in that testimony the wit- 
ness, aliunde the exhibit, over the objection of défendant, testified 
substantially to the main facts contained therein, to wit, the purchase 
of plaintiff from Elisha Beck in 1876 of the land in controversy, but 
no exception was reserved. 

As the trial was before the judge without a jury, we cannot hold 
that the ruling of the court complained of was réversible error. Ncme 
of the assignments of error are well taken. 

Judgment affirmed. 



THE GRANVILLE R. BACON. 

(Circuit Court of Appeals, Fifth Circuit January 31, 1916.) 

No. 2793. 

Shipping <&=84(5) — Personal Injubies — Compabativk NEaLiGENCE— Amotinit 
OF Eecoveet. 

The Ilbelant, a young man 21 years old, was Injured In unloadlng a car- 
go from a schooner, and was In bed 50 days, suffered pain, and was stlU 
suflfering pain at the tlme of the trial. His physiclan's minimum fee was- 
$350. His leg was fractured at the hip, and had been so shortened that 
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he wbuld be a cripple for Ufe, and imable to do the work to which he wns 
accustonîed, though able to do Ught work. He had heen a steady working: 
man, hardly ever unemployed, and generally eaniing $1.75 a day. Ueld, 
that the facts showed that the District Court's allowance of $1,500 as (lain- 
ages was based on a flndlng that the libelant was guilty of eontributoi-y 
négligence, and that he foUowed the admlralty ruie to dlvide the damages. 
[Ed. Note. — For other cases, see Shipping, Cent Dig. § 342 ; Dec. Dig. 
«S=>84(5).] 

Appeal from the District Court of the United States for the 
Southern District of Florida; Wm. B. Sheppard, Judge. 

Libel in admiralty by Ronald Forsyth against George Bennett, 
master of the schooner Granville R. Bacon. Decree for libelant, and 
défendant appeals. Affirmed. 

Frank B. Shutts, Wm. P. Smith, and Crate D. Bowen, ail of Miami, 
Fia., for appellant. 
Eugène O. Locke, of Jacksonville, Fia., for appellee. 

Before FARDEE and WALKER, Circuit Judges, and NEWMAN, 
District Judge. 

PER CURIAM. This is a libel in admiralty to recover damages 
from the schooner Granville R. Bacon for injuries in unloading cargo. 
The decree of the District Court, without assigning spécifie reasons 
therefor, awarded $1,500 for damages. 

On the évidence in the transcript, we conclude that the schooner 
was guilty of négligence as charged, and that the libelant was guilty 
of contributory négligence. The évidence shows without dispute that 
the libelant was a young man 21 years of âge at the time of his in- 
jury; that he was 50 days in bed and suffered pain, and was still suf- 
fering pain at the time of testifying; that the minimum fee of the 
attending physician was $350; that his leg was fractured at the bip, 
and has been shortened, so that he will be a cripple for life, and that, 
while he may be able to do Hght work, he can never do the work to 
which he was accustomed ; and that he had been a steady working 
man, hardly ever unemployed, generally earning $1.75 per day. 

From this we infer that the sum of $1,500, allowed by the District 
Judge, was based on the fmding that, while the schooner was guilty 
of négligence, the libelant was guilty of contributory négligence, and 
that he folio wed the admiralty rule in such cases, dividing the dam- 
ages. See The Max Morris, 137 U. S. 1, 11 Sup. Ct. 29, 34 L. Ed. 
586. 

The decree appealed from is afifirmed. 
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FULLINWIDEB v. SOUTHERN PAC. R. CO. OF CALIPORNIA et aL 

(Circuit Court of Appeals, Ninth Circuit February 7, 1916.) 
No. 2638. 

PuBtic Lands <®=>70> — Raileoad Land Grants — Construction — Cokditioi^s. 

Aet. Mareh 3, 1871, c. 122, 16 Stat. 573, granted lands to the Texas Pacific 
Ballroad Company, and provided In section 9 that ail such lands not 
disposed of within three years after tlie completion of the road should be 
subjeet to settlement and pre-emptlon like other lands, at a price to be 
paid to the company, not exceeding an average of $2.50 per acre. Section 
23 authorlzed the Southern Pacific Eailroad Company to construct a 
railroad Connecting that of the Texas Pacific Railroad, "with the sanie 
rights, grants, and privilèges and subjeet to the same limitations, restric- 
tions, and conditions as were granted to said Southern Pacific Railroad 
Company of California" by Act July 27, 1866, c. 278, 14 Stat. 202. Held, 
that this did not indlcate an intent that the rights, grants, and privilèges 
glven the Southern Pacific Company v^ere to be the same as those given 
the Texas Pacific Company, and did not attach to the grant to the South- 
ern Pacific Company the condition of section 9, nor can such a condition 
be read into section 23 because a simllar provision was unifonnly in- 
serted in railroad land grants during the two or three years preceding 
the grant in question. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 231, 230; 
Dec. Dig. <S=370.] 

Appeal f rom the District Court of the United States for the South- 
ern Division of the Southern District of California; Benjamin F. 
Bledsoe, Judge. 

Action by George S. Fullinwider against the Southern Pacific Rail- 
road Company of California and others. From a decree dismissing 
the bill, plaintifï appeals. Afïirmed. 

J. Mack Love, of Los Angeles, Cal., for appellant. 

Charles R. Lewers, of San Francisco, Cal., and W. I. Gilbert and 
Luther G. Brown, both of Los Angeles, Cal. (Guy V. Shoup, of San 
Francisco, Cal, of counsel), for appellees. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

GILBERT, Circuit Judge. The appellant brought a suit to compel 
the appellees to convey to him a certain half section of land situated 
within the limits of the congressional grant made to the Southern 
Pacific Railroad Company of California by the act of March 3, 1871 
(16 Stat. 573). The complaint alleged that the appellant tendered the 
railroad company $2.50 an acre for the land and demanded a convey- 
ance of the same, but the conveyance was refused. From the final 
decree of the court below, dismissing the bill for want of equity, the 
présent appeal is taken. 

The act of March 3, 1871, contained a grant of lands to two rail- 
road companies : First, to the Texas Pacific Railroad Company, which 
was incorporated by the act; and, second, to the Southern Pacific 
Railroad Company of California, a corporation which had received 

®=3For other caiîes see same toplc & KEY-NTJMBER in ail Key-Numberea Dlgests & Indexes 



718 229 FEDERAL REPOETBB 

a prior land grant in 1856. The main purpose of the act was to aîd 
the Texas Pacific Company in the construction of a railroad from 
the eastern Hne of Texas, through El Paso and Yuma, to ship's chan- 
nel in the Bay of San Diego. At the end of the act, and in section 
23 thereof, is found the grant to the Southern Pacific Railroad Com- 
pany of CaHfornia, in words as follows: 

"That, for the purpose of Connecting the Texas Pacifie Railroad wlth the 
City of San Francisco, the Southern Pacifie Railroad Company of Callfornla 
Is hereby authorized (subject to the laws of Callfornla) to construct a Une of 
railroad from a point at or near Tehachapa Pass, by way of Ik)S Angeles, to 
the Texas Pacific Railroad at or near the Colorado river, with the same rlghts, 
grants and privilèges, and subject to the same limitations, restrictions, and 
conditions, as were granted to sald Southern Pacific Railroad Company of 
California, by the act of July twenty-seventh, elghteen hundred sixty-six: 
Provided, however, that thls section shall in no way afCect or impair the 
rlghts, présent or prospective, of the Atlantic & Pacific Railroad Com- 
pany or any other railroad company." 

The appellant predicates his cause of action upon the provisions of 
section 9 of the act, whereby there was imposed upon the grant to the 
Texas Pacific Railroad Company the f ollowing condition : 

"And provided further, that ail such lands, so granted by thls section to 
sald Company, which shall not be sold, or otherwise dlsposed of, as provided 
In thls act, wlthln tliree years after the completlon of the entire road, shall 
be subject to settlement and pre-emptlon like other lands, at a priée to be 
flxed by and pald to sald company, not exceedlug an average of $2.50 per 
acre for ail the lands hereln granted." 

There is no similar provision in the grant to the Southern Pacific 
Railroad Company of California, but the appellant contends that in 
section 23, which authorizes the construction of a railroad by the 
Southern Pacific Railroad Company of California, the intention of 
Congress is expressed to impose upon that company the same limita- 
tions and conditions that were imposed by section 9 upon the Texas 
Pacific Railroad Company, and that that intention is evidenced by 
the use of the words "with the same rights, grants and privilèges," 
and that Congress thereby intended that the rights, grants, and priv- 
ilèges given to the Southern Pacific Company were to be the same as 
those given to the Texas Pacific Company, and thus attached to the 
grant the conditions contained in section 9 ; and the appellant contends 
that the words which immediately follow that clause, "and subject to 
the same hmitations, restrictions, and conditions," are to be severed 
there from and associated with a wholly différent subject-matter, to 
wit, the grant to the Southern Pacific Company by the act of Con- 
gress of July 27, 1866 (14 Stat. 292, c. 278). We are unable to un- 
derstand the ratiocination by which such a conclusion is reached. 
Section 23 is plain, clear, and unambiguous, and leaves no room for 
construction, and there is no room to doubt that Congress thereby 
granted lands to the appellee with the same rights, grants, and priv- 
ilèges, subject, to the same limitations, restrictions, and conditions, as 
were the lands granted by it to the same company by the act of July 
27, 1866. 

We find no merit in the contention that the conditions specified in 
section 9 should be read into section 23, for the reason that such 



DAYTON ENGINEERING L. GO. V. SIDNEY B. BOWMAN A. CO. 719 

provisions were uniformly inserted in the grants which Congress had 
made in aid of the construction of railroads, in the two or three 
years which preceded the date of the grant in question, and that 
those grants and this should be construed in pari materia. Statutes 
are in pari materia which relate to the same persons or things, or to 
the same class of persons or things. Those various railroad grants 
were not in pari materia. They did not relate to the same persons or 
things, or to the same class of persons or things. Each grant was 
distinct in itself, and each grantee was distinct from the others. The 
grantee of one of those grants, in order to ascertain the nature of the 
rights and privilèges conferred upon it, was not bound to refer to any 
other grant or act of Congress. Again, the rule of pari materia is a 
rule of construction only, and is resorted to for its assistance in de- 
termining the meaning of a doubtful statute. It has no application 
where the language of the statute is, as in the présent instance, clear 
and unambiguous. 

The decree is affirmed. 



DAYTON ENGINEERING LABORATORIES CO. et al. v. SIDNEY B. 
BOWMAN AUTOIIOBILE CO. 

(Circuit Court of Appeals, Second Circuit. December 14, 1915.) 

No. 74. 

Patents i®=3328 — Validity and Infeingement — Means fob Oi'ebating Mo- 
TOB Vehicles. 

The Coleman patents, No. 745,157, claims 3, 7, 9, 12, 17, 18, and 20, 
and No. 842,827, claims 2, 3, 7, and 9, ail relating to means for operating 
motor vehicles, helcl not anticipated, valid, and Infringed. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Dayton Engineering Laboratories Company 
and another against the Sidney B. Bowman Automobile Company. 
From the decree, both parties appeal. Modified and affirmed. 

This cuse cornes hère upon cross-appeals from a decree entered in a patent 
intringement suit. Two patents are involved. The flrst is No. 745,157, issued 
November 24, 1903, on application filed February 11, 1901, to Clyde J. Colemau 
for "means for operating motor vehicles." The second is No. 842,827, issued 
January 29, 1907, on application filed Februai-y 11, 1901, to the same patentée 
for "means for operating motor vehicles." 

The District Court, in disposing of the first patent, held that claims 3, 7, 12, 
17, and 20 were valid and infringed. Complainants appeal because a like flnd- 
ing was not made as to claims 9, 18, and 24. Défendant appeals, assigning er- 
ror in finding that any of the claims are valid ; also in flndlng that the five 
first enumerated above were infringed. 

In disposing of the second patent the District Court held that claims 2, 3, 7, 
and 9 were valid, but not infringed. Complainants appeal because the court 
did not find infringenient of thèse four claims, and also because the court did 
not flnd that claims 19 and 26 were valid and infringed. Défendant appeals 
because the decree did not aflirmatively déclare that claims 19 and 26 were 
invalld. 

The opinion of Judge Sanborn will be found in 220 Fed. 927. 

®=>For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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Livingston Gifford, Drury W. Cooper, and J. B. Hayward, ail of 
New York City, for complainants. 

C. Schuyler Davis and Farnum F. Dorsey, both of Rochester, N. 
Y. (Edmund Wetmore, of New York City, of counsel), for défend- 
ants. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). As 
is a;iparent from the circumstance that both applications were filed 
on the same day, thèse inventions deal with a single subject-matter ; 
the carlier patent being concerned more particularly with its mechani- 
c:d aide, and the later patent with its electrical side. A summary of 
what the patentée sets forth as bis invention is found in a statement 
at the beginning of the spécification of thé first patent' — in part re- 
pcated and continued in the speciiîcation of the second patent. After 
stating tliat bis invention relates to motor vehicles with internai com- 
bustion engines, which are nonstarting, the patentée says : 

"Accordini: to niy invention means are providert i:or .starting tlie en^ine upon 
tlie «piilicution of powcr tliereto aiut for ntilizin;;; the iiower of tlie engine 
wiieii the engine is self-actuated for tlie pui'iiose of storing energy, tliese 
means and tlie engine lieing conneeted l)y dilïerential Connecting déviées and 
aeeording to my invention thèse nieans comprise a motor dyanio so conneeted. 
* * * jjy invention also iuelndes in'ovision for the discontinuanee of tlie 
starting motor after the engine lias been started, so that sucli starting motor 
lias oiily to perforai the work of starting the engine. * * * An electric 
motor Is the auxiliary starting means, receiving its current from a storage 
hattery, or other suitable electric storage means * * * aud the motor, 
when self-actuated, starts the engine and is an auxiliary motor, and whcn 
uctnated i>y tlie engine at a predetermined speed ^Yill act as a d,ynamo and store 
uii electi'ic energy in the storage means. Means are also provided whereby tlie 
speed of the motor controls connections which adajit it to tlie change from a 
motor into a dynamo, so that upou the attalnniont of the predetennined speed 
this change will be effeet*^d antomatically. My invention further consists in 
the i)rovision of means whereby a starting toiKpie of maximum force may be 
employed ; and my invention further consists in tbe provision of means for 
controlling the speed of the engine, so that it will drive the motor at a con- 
stant speed." 

In motor vehicles of this type a storage battery is commonly found 
which subserves several purposes, such as ignition, lighting, etc. An 
electrical machine is also found which, when the car is running, gén- 
érâtes energy for the same purposes ; also for keeping the storage bat- 
tery charged. Sometimes there are found two of thèse machines, one 
for starting the engine, the other for the otlier purposes above stated. 
Occasionally the electric machine is utilized to supplément the internai 
combustion engine as a driving power to propel the car. 

Since internai combustion engines cannot start themselves, various 
means bave been employed to set them in motion — a hand-operated 
crank, a compressed-air motor, a gas motor, a powerful spring, an 
electric motor, or what not. Thèse Coleman patents are concerned 
with a single electric motor, which, through electric power supplied 
by the storage battery, acts to start the engine, and which, after the 



DAYTON ENGINEERING L. CO. V. SIDNEY B. BOWMAN A. CO. 721 

engine starts, ceases to act as a motor, but becomes a dynamo generat- 
ing electricity to recharge the battery or to be otherwise used. 

The necessities of car construction require the use of a smail elec- 
tric motor, of limited power. The engine to be started requires the 
exertion of a force greater than such motor would give out, unless 
its strength were in some way multiphed. This multiplication is se- 
cured by Coleman in two ways : A gear wheel of small diameter at- 
tached to the motor shaft meshes with a gear wheel of large diameter 
attached to the engine shaft. The small motor dynamo is thus given 
a high leverage. At the same time through certain field connections, 
automatically controlled, there is a field of high intensity created while 
the engine is being started. In that way the power of the small motor 
dynamo is able to overcome the résistance opposed to it and set the 
engine in opération. When the engine "fires"-^i. e., starts in opération 
— it does so suddenly, increasing at once from the few révolutions per 
minute at which it ran under the applied power of the motor dynamo 
to many times that number of révolutions resulting from the abrupt 
application of its own power. 

To meet this changed condition, which would produce disastrous 
results that need not be recited, the parts are so arranged that, as soon 
as the engine's own speed overruns that of the motor shaft, certain 
automatic clutches put the differential gearings out of business and 
bring into play other gearings, which will cause the engine to drive 
the dynamO' at a rate of speed not high enough to cause evil results. 
Similarly, when this sudden jump in speed of the engine occurs, an 
automatic switch shifts the field connections, so as to produce a field 
of less intensity for the dynamo for charging opération. When the 
engine is running at comparatively high speed, driving the motor dyna- 
mo accordingly (it should be noted that the latter rotâtes always in 
the same direction), the electric current therefrom is strong enough 
to overcome the opposed voltage of the battery, and current flows 
into the battery. Should the speed of the engine be reduced suffi- 
ciently, it might happen that the voltage of the battery would overcome 
the voltage of the dynamo, in which event the storage would lose cur- 
rent, instead of storing it. This is provided for in Coleman's device 
by a further arrangement of switches and connections, whereby, when 
the engine is running so- fast that it could force current back into the 
battery, it closes a switch, thus making a circuit through which to 
force the current into the battery ; but, when it is running slow, con- 
nection wdth the battery is broken, so that none of the already stored 
current flows back. 

As this brief synopsis indicates, we are dealing hère with a com- 
plicated structure, involving not only the application of mechanical 
devices, but also the régulation and control of electric currents to ac- 
complish varying results. The patents in suit are lengthy docu- 
ments. Although the cause was tried in open court, the record of 
the testimony fills more than 700 printed pages. There are manv 
patents introduced from the prior art. To présent the whole matter, 
even in a compact form, would expand this opinion to an inordinate 
229 F.— 46 
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length ; but even then the discussion would be concerned almost en- 
tirely with facts, interesting possibly to the parties, but of no use in 
facilitating the détermination of some other patent controversy. More- 
over, the District Judge has written a very full and careful opinion, 
and the points on which we agrée with him are more numerous than 
those on which we disagree. It seems, then, sufficient to indlcate those 
on which we concur, briefly stating why the argument to reverse his 
findings is not found persuasive, and also to indicate those touching 
which we differ from him, briefly stating in what respect we think the 
record does not sustain his conclusions. 

Upon the testimony Judge Sanborn held that Coleman had proved 
the date of his invention back to September, 1899. This finding is 
attacked by défendant, but we think it unnecessary to discuss it. The 
fiading afifects only the first patent, shutting out from the prior art 
two English patents to Lanchester — one for an air starter, No. 12,245 
(July 25, 1900) ; the other for an ignition patent, No. 20,570 (Novem- 
ber 28, 1900). In our opinion neither of thèse patents négative in- 
vention in Coleman. The air starter opérâtes on a différent princi- 
ple, the driving direction is reversed, and the automatic devices of 
Coleman are lacking. The other Lanchester patent is for an improve- 
ment in electric ignition arrangements for gas motors, viz. to secure 
a constant potential in the magnéto which produces ignition and to 
drive the magnéto at sufficient speed when cranking. It does not deal 
at ail with the problem of starting a powerful engine with a small 
electric motor and thereafter regulating matters so that evil results 
will not ensue. Ail that Lanchester says about starting is contained 
SI the statement, at the end of the spécification, that his device might 
be used to operate the starting handle shaft through independent train 
of gearing with a clutch properly of the positive type. There is noth- 
ing to indicate that Lanchester ever did this ; certainly the device 
he shows would need to be radically changed to effect such resuit. 
He gives not the slightest indication as to what changes he would 
make. His patent is another instance of the "prophetical suggestions" 
found in many English patents, which hâve been held not to bar the 
field to inventors who by time, thought, and experiment devise means 
to fulfiU the prophecy. Westinghouse Company v. Great Northern, 
88 Fed. 258, 31 C. C. A. 525. 

Another patent in the prior art is Gibbons & Wilcox, U. S. 581,816 
(May 4, 1897). It deals with spring starters, an art which présents 
différent problems from those confronting Coleman, and solves its 
own problems in a way différent from that in which Coleman solved 
his. 

Another patent set up as anticipating Coleman's first patent is 
Melvin, U. S. 688,262. In this there is a large electric motor, which 
propels the vehicle and, in addition, a gas engine which can be used 
to contribute to the driving power and also to run the electric motor 
to charge the batteries, "when the carriage is moving at a compara- 
tively slow speed or * * * when the carriage is stationary." The 
circumstance that the electric motor in Melvin was itself so powerful. 
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being the main driving device, eliminated one élément o£ Coleman's 
problem. We find nothing in Melvin which anticipâtes Coleman. 

Of course as frequently happens with combination patents, various 
éléments of the combination are found separately in various prior art 
devices combined with other éléments to solve other problems ; but in 
the citations against this first patent, and we hâve referred to the 
principal ones, we do not find the combination by which Coleman 
solved the various problems (dilemmas, as complainant's counsel calls 
them) that presented themselves when he undertook to use a single elec- 
tric motor dynamo to start his gas engine, when energized by a storage 
battery, and afterwards, while running in the same direction, to charge 
the battery, under conditions which would make the charging continu- 
ous (i. e. without set-back when the main engine slowed), and to do 
this automatically except for the driver's single push on a button or 
pull on a lever. 

Inf ringement of the first patent seems quite clear to us ; indeed, 
défendant concèdes that claims 3, 17, and 18 are infringed, if valid. 
Except perhaps for claim 24, which is somewhat obscure, we think 
defendant's device is covered by them, unless other patents (to be re- 
ferred to later) require them to be very narrowly construed, a con- 
clusion which we do not reach. The décision of the District Court 
holding claims 3, 7, 12, 17, and 20 valid and infringed is affirmed. 
That court did not discuss claims 9, 18, and 24. If 12 be valid and 
infringed, so is 9; if 17 be valid and infringed, so is 18. The différ- 
ences between thèse two sets of claims is merely verbal. The decree 
is therefore modified, so as to find claims 9 and 18 valid and infringed. 

As was said above, the first patent, although it brings in some of the 
electric éléments, is more particularly concerned with the mechanical 
side of the invention; the second patent is more particularly con- 
cerned with the electrical side. In former opinions of this court the 
différence between thèse two branches of the inventive art has been 
pointed out. When electric forces are a prominent feature of any 
patent, the gentlemen retained by the opposing parties, who hâve 
made a life study of those forces, présent elaborate théories, which 
a person, untrained as they hâve been, finds it very difficult to follow, 
and usually impossible to reconcile. Ail that can be donc is to weigh 
one expert argument against the other and hold as close as may be 
to what was actually published to the world in the particular state- 
ments of the patents and publications which make up the prior art. 

There is much of such testimony in this record, and the District 
Judge apparently was particularly impressed by the argument of de- 
fendant's expert to the effect that Coleman unfortunately discarded 
ail prior art as to variable speed lighting; that in conséquence the 
real problem was not what he conceived it to be ; that such problem 
was to utilize the variable dynamo speed train-lighting System to the 
variable speed engine and dynamo; that Coleman either dodged this 
problem, or thought he could get something better in his own way; 
and that the Coleman patents would substract from rather than add 
knowledge to the art. In conséquence the claims of the second patent 
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were so construed below that defendant's device was held not to be 
covered by them, although they were held to be valid and to read upon 
that device. 

This theory is very skillfully presented in defendant's expert tes- 
timony and in its brief ; with equal skill it is controverted in the tes- 
timony of complainant's expert and in its brief. The impression pro- 
duced upon our minds from a stndy of this controversial hterature is 
that the proposition that the problem before Coleman was not what 
he thought it was is not snstained. Summarizing from complainant's 
brief, the problems which Coleman thought he had to deal with were 
thèse: To start a powerful internai combustion engine by a small 
electric motor, which would not be able to start the engine unless its 
applied power was increased ; this increase he secured by a differen- 
tial gear and a magnetic field of high intensity. When the engine 
was started so that it "fired," running up quickly to many révolutions, 
to provide against thèse révolutions being multiplied in the electric 
motor now running as a dynamo ; this protection he secured by his 
overrunning clutches and conséquent shift of gears, and the change of 
connections which threw out the field of high intensity. To prevent 
the storage battery from losing power while the motor dynamo was 
running at a rate of speed not sufficient to overcome the voltage from 
the battery ; this he did by an automatic switch which eut the battery 
out of circuit, as soon as the lever or push button which applied elec- 
tric force to start the engine was released. To restore the battery to 
circuit as soon as the dynamo motor was running fast enough to force 
voltage into the battery; this he accomplished by another automatic 
switch. To prevent possible injury to the battery by too high or ex- 
cessive speed in running of the engine and dynamo; this he accom- 
plished by limiting the speed of his engine through a governor which 
prevented it from rising above a predetermined amount. To prevent 
the battery voltage from discharging when a slowing down in speed 
(e. g., under traffic conditions) made the dynamo voltage too feeble 
to resist such discharge ; this he accomplished by automatically break- 
ing connections. 

Whatever other problems there were to be solved — for instance, deal- 
ing with an engine which is tied down to no predetermined running 
speed, an unlimited "variable speed engine" — seems to us unimportant. 
Equally unimportant is it whether Coleman did not know of their 
existence, or did know of them and "dodged" them. The thing to be 
considered is: Did thèse problems confront him? Did he show how 
to solve them? And is his solution a useful one? If thèse three ques- 
tions are answered in the affirmative, the circumstance that his inven- 
tion is susceptible of improvement will not def eat it ; and if his inven- 
tion is utilized in dealing with some other problem, accomplishing its 
purpose in substantially the same way, infringement will not be avoid- 
ed by the slight changes necessary to adapt it to solve such other prob- 
lem, although the changes may be themselves patentable. 

We f eel no hesitancy in answering thèse three questions in the affirm- 
ative. It is next in order to examine the patents of the prior art to 
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see if they require snch a disallowance or curtailment of the daims 
by which Coleman bas sought to protect his invention that infringe- 
ment of them cannot be foimd in defenclant's device, upon wbich cer- 
tainly they read. Two only need be referred to : Wasbljurn and Mun- 
son/ This docs not mean that the others (Patton, Greengrass, etc.) 
bave been overlooked ; no motion for reargument need be made on tlie 
tbeorv that thev were not read and considered. 

Washburn— L'. S. 550,002, Noveml.er 19, 1895— is for a self-pro- 
pelling vehicle, beat, etc. His invention is to provide a System of 
propulsion in which may be employed a prime mover, whicb will serve 
to rotate or assist in rotating the driving shaft or axle and also and 
at the same time serve to operate a dynamo electric machine and gén- 
érale electrical energy, whicb is stored in an accumulator (battery) ; 
the parts to be so combined that the stored energy will be utilized in 
rotating the shaft by the automatic transformation of the dynamo into 
a motor whenever the electro-motive force of the accumulator exceeds 
the opposing force of the dynamo, Both motors are used to propel the 
vehicle, but Washburn also states that be may start his gas engine 
(in the event a gas engine is employed) by Connecting bis electric motor 
to the battery. He says nothing about increasing the field intensity 
to make it operative ; the relative size of the two motors was such 
that Coleman's first problem was not presented. Elsewhere he states 
that: 

"If for any reason the combined power of the ijrime mover and electric 
motor is insufficient to move the car, a rhéostat in the field circuit of the 
dynamo motor is adjusted so as to strengthen tlie field," 

Apparently this is a hand-operated rhéostat. Such a use of rhéostats 
to effect intensities was well known in the art. We fail to find in 
Washburn any suggestion of the problems with which Coleman dealt, 
and certainly no proposed solution of them. We cannot concur in 
the conclusion of Judge Sanborn that this patent "shows Coleman's 
fundamental idea." 

Munson — U. S. patent No. 653,199, July 3, 1900— points out the 
inconveniences which resuit in the case of an electricaliy propelled ve- 
hicle when its storage batteries run out and it is necessary to go to a 
power station to hâve them recbarged, His object was: 

"To provide a combined electric and vapor vehicle, the electric motor there- 
of being employed to' propel the vehicle, and the engine to be employed to drive 
said motor as a dynamo, for tlie purpose of replenishing the batteries at times 
when the vehicle is still, as when in the barn or waiting in the road." 

Another object is to provide means — 

"whereby, after the engine is started to charge the batteries, It may be left 
unattended and the engine will be automatically stopped when the battery is 
fully charged." 

This "means" consists of two différent field windings, controlled 
by two switches /, and /, both hand switches. W^ithout going into 
the détails of the patent it is sufficient to say that it does not deal with 
the problems Coleman had to dispose of, and, of course, does not solve 



726 229 FEDERAL REPORTER 

them. We cannot agrée with the District Judge that it discloses the 
fundamental idea of Coleman's combination. 

So much of the decree as holds claims 2, 3, 7, and' 9 to be valid is 
affirmed. The District Judge f ound that claim 7 reads on defendant's 
apparatus — the other three claims above enumerated do so equally — but 
he imposed limitations upon those four claims because he was satis- 
fied that Washburn and Munson disclosed the fundamental conception 
of Coleman's invention. Since we do not so construe thèse twO' prior 
patents, the limitations are not to be imposed. It would needlessly ex- 
pand this opinion to take up, pièce by pièce, the éléments of defendant's 
machine and point out tlae particular language of each claim which 
covers it; we do not understand that défendant contends that, con- 
struing the claims as we do, they are not infringed. But, if he does, 
it will be sufficient to say that we do not agrée with him. 

We do not think it necessary to discuss claims 19 and 26, about 
which the District Judge made no finding. The disposition made of 
the other claims sufficiently disposes of the concrète controversy pre- 
sented by the device now before us, and therefore the application to 
déclare those two claims invalid is denied, without expressing about 
them specifically any opinion which will interfère with their interpréta- 
tion when some other device which requires such interprétation may 
be the subject of controversy. 

The decree of the District Court is modified as above indicated, 
and, as modified, is afiîrmed, with costs to complainant. 



GAMMONS et al. y. CAPLATN et al. 
(Circuit Court of Appeals, Second Circuit. January 11, 1916.) 

No. 150. 

Patents <S=>328 — VALiDrrr and Infringement — ^Machine for Sewing Sweat- 

BANDS INTO HaTS. 

The Garnmons patent, No. 747,963, for a machine for sewing sweat- 
bands into liais, claim 4, was not anticipated and discloses patentable in- 
vention ; also held infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equiity by W. P. Garnmons, Jr., and F. W. Cole, Incorporated, 
against Samuel W. Caplain and Hyman Goldman, c'opartners as Cap- 
lain & Goldman. Decree for complainants, and défendants appeal. 
Affirmed. 

The f ollowing is the opinion of Hough, District Judge : 

Final hearing in equity. Action on patent 747,963, granted December 29, 
190?., to Ganiuions et al., for a machine for sewing sweatbands into hats. De- 
fendants are alleged to infringe claims 4 and 7, by using a machine made un- 
dei- patent to Knight & Bauer, 1,138,669, dated May 11, 1915. 

The art of sewing sweatbands in hats by machinery is confessedly not new ; 
in it there .seems to be no room for a pioneer invention. Aceordingly plaln- 

©=5Por other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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tififs do not profess to hâve wrought a mechanical révolution, nor to be entl- 
tled to the wldest range of équivalents. A machine for thls purpose is want- 
ed only by large uianuiacturers, and it must be as simple as is consistent with 
accuracy and speed, tor the machine is ordinarlly operated by worUers with 
no mechanical éducation. It would be a waste of effort to describe in détail 
the organizatlon either of the type of machine under considération or of the 
spécial conibinations used by the parties hereto. The arrangement and cor- 
relation of parts is couiplex, and yet so easily seen In mechanical dravvings, 
that no words of mine can niake them clearer, while the questions upon which 
décision hereiu dépends, are easily stated without any préface of technical 
description. 

ïhere is no mechanical subdivision of plaintiffs' machine which cannot 
be tound in a device of the prior art, doing the same thlng that it does for 
plaintiffs, and contrlbutlug to the same resuit as they seek for. But It does 
not follow that the éléments of claim i are theref ore old, — in any true sensé of 
that Word. 

B''eed and presser wheels, hat supports and presser arms, needles and needle 
ways, and also adjustments for ail thèse machine parts, were known; but a 
vertically adjuatable feed wheel, in combination with an adjustable hat sup- 
port, and a presser arm (bearlng Its appropriate wheel) movable both vertical- 
ly and horizontally, Is not only new in combination, but in some of its élé- 
ments. As this lias been substantially admitted by défendants' expert (Flint, 
cross-question 230) I need dwell upon it no further. 

The merit of the plaintiffs' organizatlon is its quickness in oi>eration — ob- 
talned prlncipally by the double movenient of the presser arm — without loss 
in accuracy ; the adjustability of botli hat support and feed wlieel being ob- 
tained by visible and easily handled parts. The necesslty or reason for ad- 
justability has, I think, an important bearlng on this case. In ail the sewing 
machines brought to my attention herein, the needle is (so to speak) a flxed 
point ; the rest of the apparatus moves or may move in order to get work to 
the needle, which is the ultimate worker. 

Presser and feed wheels, hat support and needle way, must be so correlated 
or arranged with référence to each other that the needle will pass at just 
the proper depth through the edge of felt projecting from the narrow passage 
between the two wheels, and after piercing tlie felt will truly enter the needle 
way, which in the organizatlon of both plaintiffs and défendants is on the 
doubly movable presser arm. Not ail hats are of the same thickness or qual- 
ity of felt, and therefore do not under Identical conditions présent the same 
klnd of edge ; nor will any f requently moved and intentionally movable ap- 
paratus of bolts, shafts, nuts, etc., al way s remain true under the strain of 
opération. It follows that any serviceable machine of this kind must hâve 
means provided for readjusting the parts in relation to the needle, as change 
in materlal sewed or wear and tear requires. 

Since the needle way is upon the presser arm, it is évident that the relation 
of that élément to the needle can be meddled with only by skilled men ; there- 
fore the natural adjustments for operator or ordinary mechanies are by and 
through hat support and feed wheel, which must always coact with référ- 
ence to the needle, in order to produce at the right place (a very sniall place) 
the felt edge for the needle. 

1 Claims in suit are as lollows: 

■4. In a hat-sewing macliine, a casing, a 7. In a liat-sewing macliine, a casing, a 
feeding wlieel, means for vertically adjust- teeding wheel, a semicircular hat support, 
ing said feeding wheel, an adjustable hat a presser arm provided with a presser 
support, a horizontally and vertically mov- wheel, the presser wheel acting against the 
able presser arm provided with a wheel en- serrated face of the feeding wheel, a horizon- 
gaging the face of the feeding wheel, a tally reciprocating needle, a loop taker trav- 
horizontal reciprocating needle, and a eling obliquely across the path of the needle 
needle way above the presser wheel to re- and adapted to carry the loop, a block on the 
ceive tho needle, substantially aa set lorth. presser arm provided with a needle way and 

a guide for the sweat band, and a nose on 
one side of the block guiding the fold and 
having a cord and leather guide, substan- 
tially as set forth. 
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Plaintiffs effect tliis resuit by adjustaWe feed whcel and hat supports, and 
hoth must be adjustable, unless the machine is to lose eflicleucy ; and the 
same comment is obvious as soon as défendants' organization is understood. 
But It is not necessary that botli feed wlieel and hat support slmll be alike 
easlly and quickly adjusted, and in plaintlff's' machine it is tlie feed wlieel 
whose position can be cliauged by the operator, and tlie hat support that re- 
quires the présence of a workmau with a screwdrlver ; but no such détail is 
introduced into the claims. The fourth claiui reads with ease upon défend- 
ants' apparatus, if (as is vigorously denied) it contains a vertically adjushible 
feed wheel. If this wheel is not vertically adjusted, it bas no adjustment- 
at ail, and is (as above shown) an inferior device, in theory at least. 

Counsel assert that défendants' feed wheel and needle are b.y intention in 
"permanent flxed relation." This would be true if machines never got out of 
order, and needed no adjustment or readjustmeut ; but, when the Exliibit Ile- 
fendants' Machine is examined, the feed wheel is found in the position de- 
termined by the assembling mechanic, and flxed by a sleeve with a liexagon 
top threaded vipon a bracket and provided with a set serew. This construction 
fairly justifies the counnent made that the plea of so expensive a device "be- 
ing nierely a conveuieuee in assenibling is not worthy of serions considéra- 
tion." In short, défendants' feed wheel ought to be adjustable, perliaps not 
often, nor easily, but still capable of adjustmont, for the benefit of the ma- 
chine ; it Is as matt(>r of fact so capable, therefore I believe it was intended 
to be adjustable. ïhe truth is défendant bas simjily transferred the easy, 
usual, operator's adjustment from feed wheel to hat support, and the slower 
mechanic's adjustment from hat support to feed wheel ; as the claims are 
drawn this obviously is insufflcient to avoid infringement. 

As is usual in litigation over patents of a crowded art, défendants bave laid 
before me a portentous list of old inventions, for purposes to be inferred from 
expérience, rather than understood from lAeadings and évidence. After JSIr. 
Flint's admission above referred to, one might be justitied in relying upon the 
pi'esumption of invention attaching to the grant, and passing theni by alto- 
gether. One référence, honestly relied on, is l)etter than a lnmdre<l from 
wliicb may be cuUed hère one idea and tliere anotber, in tbe hope that inven- 
tion may be denied to any compound or combination of the same. The only le- 
gitimate use of such a multitude of old iiateuts is to impress upon tlie technical 
ignorance of tlie court the small remaiuing fleld of invention. Tliis last im- 
pr'essioii I acknowlertge, and bave, it is thougbt, not goue beyond tlie narrow- 
est limits of mechauical équivalence. 

As to anticipation one statement of bricf needs comment. Richard, 252,799, 
is for a liât sweat sewing maeliiue, and it is said that Eiehard's organization 
is tliat of tbe fourth claim in suit, "except only this hat guide" — i. e., hat 
support. It is possible (after a fashion), to sew on Gammous' niacliine with- 
out a guide ; therefore It is argued tlaat the addition of a guide is aggrega- 
tion not invention. The premises of tliis conclusion are false. Richard's or- 
ganization is not Gammous', unless a man witli a wooden peg for a leg is 
pbysically organized as is the same man after substituting for his peg a mod- 
em artifieial limb. But, furtlier, I cannot agrée that addiug to lliehard's 
machine a hat support which performs a function in co-ordination with the 
old éléments is aggregation. 

Tliere is one furtlier style of argument hère advanced, and expected, viz. 
that plaintifC's patent must be restricted to tlie exact form shown, wherefore 
défendants rotatable hat support, and transfereuce of place of ordinary ad- 
justment from feed wbeel to bat support, plus the change of i^lace of impact 
of feed on hat, prevent infringement. Thèse arguments seem to me to mistake 
accidents for substance ; tlie patent contains claims (not in suit) that could 
be escaped in the way suggested, but in claim 4 plaintifEs patented a combina- 
tion of parts whicli function in a certain deflnite manner, and do so by co- 
ordination. That combination is neW' — a fact whlch disposes of the argument. 
Finally, défendants appeal to the flle wrapper, and there discover what is 

* This Word is used as raeaning ttie intended relative positioning of the parts of a flu- 
ished product; not aa original and unchangeable arrangement made In manufacture. 
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caHed in iir?:iiment a "disclaimer" of any structure wherein the "folding and 
feeding" of tlie Uat are not done by "one élément" alone, viz. the feed wheel. 
It is I think true tliat the examiner pressed the patentée pretty hard on thls 
point, and was wrong in so doing in my opinion. Yet he passed elaims (In 
suit) contalnlng no such limitation, and In so dolng he was (perhaps inad- 
vertently) in my opinion rlght. Plaintiffs may taire a decree on the fourth 
clalm. 

The seventh claim is one of those above referred to, whlch are so drawn as 
to greatly restrict tlie scope of the conibinatlon shown. Even if the words 
"seniiclrcular ïïat support" do not let défendants eseape, it is a falr inqulry 
wliether the state of the art did or dld not permit as a patentable conibina- 
tlon the union of any atyle of needle way, cord guide, and noso with the press- 
er arm. There hâve been needle ways on the arm since (at any rate) Boland 
(reissue 9,586, li'ebruiiry 22, 1878), and I caniiot think it invention to place 
the other adjuncts of sweat band scwlng at the only place they would he of 
service, viz. near the needle way. If I am wrong in tlilnking that, so far as 
clalm 7 adds to the combination of clalin 4, it is invalld, It seems to me clear 
that the art was in sm^h shape that any conibinatlon would hâve to be re- 
stricted to the exact fonn shown in the application. 

Défendants do not use that form, but a sei)arate pièce of thln résilient mét- 
al, not intégral with the block, and tliereupon place their guides for band and 
cord. It is true that merely luaking in two parts what was designed In one 
wiil not avoid the claiiii under considération, but, when it is seen that plain- 
tiffs also hâve coinmercially used and are uslng thls same plan of construc- 
tion, I am persuaded that the thin métal, nonlntegral construction is a dif- 
férent thint) frora that shown in the patent. Tt belng impossible, as I tliluk, 
for plaintiffs to lawfuUy claim monoijoly on ail guides on blocks placed upou 
presser arms, it is my opinion that défendants do not infringe tlie seventh 
claim, even if it is valid at ail. 

In considering thls case, I bave felt .pistilied in applying to Knight & Bauer 
(and défendants stand lu their slioes) the same treatment as was awarded 
to défendant in the récent décision hi Brunswick & Co. v. Wolf, 222 Fed. OKÎ, 
1,SS 0. C. A. ;!9C. The roal défendants hère learned what they knew about hat 
sweat machines from the Oammons, wlios-e naine appears freyuently in the 
long list of patents a'oove referred to. Havlng left the Gamnions connection, 
they bave tried to beat a successful Gammons liaient. As to claim 4, I do not 
think they hâve succî'eded, and decree \i'ill be entered accordlngly, with costs. 

Herbert H. Dyke, of Newark, N. J., and John D. Morgan, of New 
York City; for appellants. 

William A. Redding and William B. Greeley, both of New York 
City, for appellees. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The plaintiff appellee is a corporation en- 
gaged in the manufacture of machines under the Gammons patent 
granted December 29, 1903, for a machine for sewing sweatbands into 
hats. The défendants are charged with infringing claim 4 of this pat- 
ent, which is as f oUows : 

"In a hat-sewing machine, a easlng, a feeding wheel, means for vertlcally 
ad.lustlng said feeding wheel, an adjustable hat support, a horizontally and 
vertlcally movable presser arm providcd with a wheel engaging the face of 
the feeding wheel, a horizontal reclprocating needle, and a needle way above 
the presser wheel to receive the needle, substantially as set fortli." 

Judge Hotigh, while conceding that it was old in the art to sew 
sweatbands into hats by mechanical means, was of the opinion that 
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claim 4 disclosed a new combination which contains a vertically ad- 
justable feeding wheel, an adjustable hat support and a vertically and 
horizontally moving presser arm, together with the other éléments 
as stated in the claim. The machine is so complicated and deals with 
so many minute parts each performing an important function in the 
completion of the hat that anything like a minute description of the 
machine and its opération would accomplish no good resuit even if it 
could be done with accuracy. Suffice it to say that the resuit accomplish- 
ed by the machine can be seen by the examination of almost any so- 
called "soft hat," the object being to attach the sweat leather to the 
hat so that the stitches cannot be observed on the outside of the hat 
above the brim. The great saving of time over the handmade method 
will be appreciated when it appears that a dozen hats may be stitched 
by a skilled operator in six minutes, which includes the placing of the 
hats in the machine and the removal therefrom; so that a single hat 
may be stitched in about thirty seconds. A skilled operator can turn 
out 35 dozen hats per day. 

Efforts had previously been made to construct machines to do this 
work but they were ail crude and unsatisfactory attempts which never 
went into extensive use. Some of the alleged anticipations do not be- 
long to the hat making art at ail ; others omit important éléments, but 
we are of the opinion that the skilled mechanic with ail the defendant's 
références before him, assuming them to be relevant, could not con- 
struct the machine of the Gammon patent. It required the skill of 
the inventer to do this. 

It is unnecessary to add further to what is said in the opinion of the 
District Judge with whom we agrée upon the questions of patentability 
and infringement. 

The decree is affirmed. 



MINER V. T. H. SYMINCÎTON CO. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1015. Eehearing 
Denied January 14, 1916.) 

No. 2169. 

1. Patents ®=>328 — Validity and Invention — Dbaft Rigging for Raileoad 

Cabs. 

The Emeriek patent, No. 693,643, for a draft rlggiug for railroad cars, 
was not anticipated, and although. of narrow scope discloses patentable 
invention, in that the device afEords more simple, easy, and efficient means 
for removal of the parts for tha making of repairs than those of the 
prior art ; also held infrlnged. 

2. Patents <S=>73 — Anitoipation — Peiob Patent. 

Whether an alleged anticipatlng patent was a part of the prior art 
dépends, not on prlorlty of Invention, but on whether the invention of the 
later patent was made prior to the issue of the flrst patent. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 64; Dec, Dig. 
<S=»73.] 

Ê:5»For otber cases see same topic & KEY-NUMBBR lu ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois; Arthur L,. Sanborn, 
Judge. 

Suit in equity by the T. H. Symington Company against William H. 
Miner. Decree for complainant, and défendant appeals. Affirmed. 

For opinion below, see 216 Fed. 198. 

Appellee brought suit to restrain Infringement of the four daims of tbe 
Kmerick patent, No. 693,643, for draft rigging for cars, granted February 18, 
1902, on application filed May 24, 1901. The object of the Invention, as claim- 
ed by the Inventor, was to provide a draft rigging device whereln the cou- 
pling bar could be easily replaced. The art is one in which convenience and 
speed of repair are of conséquence. The earlier art abounded in déviées 
vi'hich required the removal of the draft rigging from its supports. Emerlck 
claims to hâve invented a draft rigging from which the coupler bar may be 
removed and replaced, vvithout disturbing the other parts, by merely remov- 
ing the lynchpin and its keeper — a. process requiring negligible tlme and labor. 
In doing this, he claims to hâve attained other désirable results. The buffer 
springs and follovrers can also be replaced by merely removing the bottom 
plate, without displacing the dravs^bar and yoke. Should the yoke require re- 
moval or adjustment, it can be slid out after the key or lynchpin is vrith- 
drawn. Thèse advantages the patentée claims he was the first to provide. 

Claims 1 and 3 sufficiently set out the invention. They read as foUows, 
viz.: 

"1. A draft rigging for cars comprising side sills, independent counterpart 
castings mounted upon the opposed sides or faces of sald sills, sald casting 
provided wlth shoulders and having co-operating longitudinally extending 
seats or ways in the opposed faces thereof, follower plates arrangea to be re- 
ceived between said castings and operatlng between said shoulders, the ends of 
said plates extending Into and working in said seats or ways, springs inter- 
posed between said plates, a draft yoke loosely seated between said castiugs 
and arranged to straddle said plates, a coupler arm and a removable key for 
Connecting said coupler arm to said draft yoke and sills, as and for the 
purpose set forth." 

"3. A draft rigging for cars comprising side sills having elongated longi- 
tudinally extending slots or openings, counterpart castings mounted on the 
opposed faces of said sills, a coupler arm having an openlng therethrough, a 
draft yoke loosely mounted between said castings and having the sldes there- 
of received in longitudinal seats formed in the opposed faces of said coun- 
terpart castings, a locking key or pin passing tlirough said coupling arm 
and draft yoke and having its ends received in the elongated slots in said 
sills, and yielding means interposed between said draft yoke and casting, as 
and for the purpose set forth." 

The patent is of the type in which the yoke is arranged horizontally and 
not vertlcally. Claim 1, it will be seen, calls for (a) side sills ; (h) independ- 
ent counterpart castings mounted upon the opposed sides or faces of said sills ; 
(c) said castings provided wlth shoulders, (d) and having co-operating longi- 
tudinally extending seats or ways in the opposed faces thereof; (e) follower 
plates arranged to be received between said castings and operatlng between 
said slioulders ; (f) the ends of said plates extending into and working in said 
seats or ways; (g) springs interposed between said plates; (h) a draft yoke 
loosely seated between said castings and arranged to straddle said plates ; 
(1) a coupler arm ; (j) a removable key for Connecting said coupler arm to 
said draft yoke and sills, as and for the purpose set forth. 

Claim 3 contains the foUowing éléments, viz.: (a) Side sills having elongat- 
ed longitudinally extending slots or openings ; (b) counterpart castings 
mounted on the opposed faces of said sills ; (c) a coupler arm having an open- 
ing therethrough ; (d) a draft yoke loosely mounted between said castings 
and having the sides thereof received in longitudinal seats formed in the op- 
posed faces of said counterpart castings; (e) a locking key or pin passing 
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through snid ooii])ling arm iiml draft j-oke, ntid linvlng its ends reeelved !n 
the elongated slots In sairt sills ; and (f) yieldiiig means interposed between 
sald draft yoke aud castiiig, as and for the purpose set fortli. 
Figs. 1, 5, 0, and 7 of the drawlngs are liere reproduced: 




Référence signs 8 and ,9 sliow the car sills iipon whicli the draft-risging is 
supporfert ; 11) and Jl are eounterpart castings attaclied to the Inner faces of 
the sills, opposite eaeli other. On the inner opposed faces of W and II are 
foriued <;o-operating guide ways 13 and U/, eaeh adapted to receive a Icg IS, 
Kl of the TJ-shai)ed draft yoke, the outer ends of whlch legs are slotted to re- 
ceive the key J7 which passes through a slot in the coupliug bar aud into 
ample rest slots in the car sills. Necessarily the several slots inust be in 
alignaient wlth each other. The keepers S.i and 33 prevent displaeeuient of 
the key. It will be seen that the coupler arm 20 is dotaciiably conneeted with 
the draft yoke. Interposed betwe(>ii the end of the con|>ler arm and the web 
21 of the yoke is placed a buffer spriiig of tue usuat kind. At either eud of 
this sprlng are blocks or iilates i',2 and 23, tenned "followers" in the patent, 
bearing against shoulders fornied in the casting, which plates are conneeted 
by rods ujion which they loosely slide and npon which the coiled spring is 
mounted. The rods are not showii lu Figs. G and 7, and are, so api>ellee 
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clainis, not essentlal parts of the draft rigging. Thèse parts constitute a con- 
nected frame adapted to lie received between the castings ;iO and 11 and held 
In place by fianges 38 whiçh may be made removable to aftord aceess to the 
sprlngs 26, 27. The plate 22 takes bearing against web 21 of the draft yoke, 
and plate 23 bears against the iuner end of the coupler bar. "Froiu the fore- 
going description it will be seen that when a pull is exerted upon the coupler 
arm the buffer plate 23 will talie bearing against the shoulders 20 of the cast- 
ings W, 11, which thereby constitute a stop for said buffer plate, and the pull 
exerted upon the coupler arm 20 is transmitted through the draft yolJe and is 
imposed upon the buffer plate 22, which being movable and loosely mounted 
upon the bolts 2Jf is drawn yieldingly toward the plate 23, thereby imposing a 
compression upon the sprlngs 26, 27. Simllarly in case of an eiidwise impact 
upon the coupler arm — as when two cars come together, for instance — the 
buffer plate 22 strikes against the shoulder 31 (see Fig. 1) of the castings 
10, 11, and the endwlse projection of coupler arm 20 forces the buffer plate 
23 toward plate 22 and imposes a compressive tension upon the springs. In 
this manner the parts are relieved of slioek or .lar. If desired, the ends of the 
key or pin 11 may be retained in place and said pin or key prevented from 
working out of place by means of keepers 32, 33." 

Appellant in his answer allèges invalidity of the patent in suit, dénies in- 
fringement, and sets up varions alleged antieipating patents, and particularly 
that of patent No. 673,419 issued May 7, 1901, to John J. Byers on his applica- 
tion flled Ajaril 21,. 1000, for a draft rigging, under which patent appellant 
clalms to be manufacturing. Référence to such of thèse prior art patents as 
may be deemed necessary will be made in the opinion. 

The District Court sustalned the patent, narrowly construed, found in- 
fringenient, and decreed an accounting. From that decree appellant brings 
this appeal. 

George I. Haight and Charles C. Linthicum, both of Chicago, 111., 
for appellant. 

Melville Church, of Washington, D. C, and Edwin F. Samuels, 
of Baltimore, Md. (Dyrenforth, Lee, Chritton & Wiles, of Chicago, 
m., and W. Stuart Symington, Jr., of Baltimore, Md., of counsel), 
for appellee. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). [1] 
There are no new éléments in appellee's device. It mtist dépend entirely 
on the arrangement of its parts. What it particularly claims to accom- 
plish is convenience in getting at the coupler bar and spring parts in case 
of breakage or other causes for aceess to them. Manifestly such a pat- 
ent must be narrow. In the draft rigging art slight advances, especially 
such as are time-saving or convenient, may in the multiplicity of the ap- 
plications be of considérable moment. Thus, if it be true that the de- 
vice of the patent in suit provides a simple, easy, and efficient means of 
making repairs to the coupler-bar and other accessories of the draft 
rigging, it may well be deemed invention so far as utility is concerned. 
Appellee's description and claims seem to be somewhat obscurely word- 
ed. The claims ail mention longitudinal seats or ways between the 
faces of the castings on the inner sides of the sills. The drawings 
show thèse face castings to be provided with top and bottom flanges 
which, as shown in Fig. 5, form top and bottom supports to the so- 
called followers 15 and 16. Yet the patentée says thèse form no part 
of the device, but serve to hold it in place. Manifestly, without thèse 
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the foUowers, springs, and other parts of the draft rigging would not 
remain in position. The lower flanges, at least, must be removed be- 
fore the plates and springs can be taken eut. Appellant contends his 
device lacks thèse flanges. They are not included in the daims of 
the patent in suit. Any other supporting means, it is claimed, an- 
swers the purpose. If the flanges, especially the lower one, were not 
removable, the object asserted by the patentée would not be attained. 
It is the inner faces of the castings which appellee claims constitute 
the guideways. Each face has four shoulders, one in each corner of 
the casting constituting one of the faces. The length of the guideway 
must be limited to the longitudinal spaces between thèse. Thus the 
springs and foUowers and draft strap which straddles them must move 
between the shoulders. In a sensé this is a way through which the 
draft strap moves and a way through which the foUowers move. This 
latter seems to be framed by the draft strap. Both this latter strap 
and the follower plates extend into the longitudinal space between 
the shoulders, and this is probably meant by the statement of the 
claims : "The ends of said plates extending into and working in said 
seats or ways." Appellant's expert Harris says the seats or ways are 
formed by upper and lower flanges of the castings and the vertical 
webs thereof. In view of the statement, in the spécification of the 
patent in suit, that the flanges are no part of the device, but only sup- 
ports, and the absence of anything in the claims covering them, they 
need not be deemed essential features. 

Considering the plethoric condition of this art, the advance made 
in convenience and simplicity, the easy way in which the draft strap 
may be removed by withdrawal of the key, together with the presump- 
tions attaching to the grant, we hold that, in the absence of anticipat- 
ing pateîits in the prior art, the patent would be sustainable for its 
spécifie arrangement and clear équivalents thereof. There are a num- 
ber of patents in the prior art, cited by the appellant. Of thèse we 
may consider briefly the foUowing, viz. : Timms patent. No. 532,115, 
granted January 8, 1895, for draft attachment; Mitchell patent. No. 
517,146, granted March 27, 1894, for draft rigging; Poor patent. No. 
341,601, granted May 11, 1886, for a drawbar; Crook patent. No. 
436,753, granted September 16, 1890, for a drawbar; Clark patent. 
No. 497,264, granted May 9, 1893, for draft attachment; Brown pat- 
ent, No. 515,044, granted February 20, 1894, for drawbar mechanism; 
Tomlinson patent. No. 545,555, granted September 3, 1895, for draft 
rigging; Pilcher patent. No. 616,965, granted January 3, 1899, for 
draft rigging (this patent was not set out in the answer) ; Byers pat- 
ent, No. 673,419, granted May 7, 1901, for draft rigging. 

Timms uses links and keys, instead of a yoke and key, located out- 
side the sills. It has foUowers and ways therefor. It has intégral 
flanges extending from its cheek plates, which inclose the foUowers. 
It is not adapted to receive a horizontal yoke, and provides no means 
for removing the draft gear in parts, but only as a whole. It fails 
to accomplish what Emerick was seeking to and did provide as an 
aid to repairs. 
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Mitcheirs horizontal yoke is bolted to the drawbar. It uses bolts, 
instead of a key. Thèse it becomes necessary to remove, and, since 
they are apt to be bent by rough usage, this is often difficult. Even 
then the coupler cannot be withdravvn horizontally, but must drop 
unless held. No counterpart castings are used, but bridge castings 
in form, whereby the sills are tied together. The members of the 
rigging cannot be removed separately, and the device likewise lacks 
Emerick's idea. 

Poor's patent shows a vertical yoke. Because of this fact the springs 
cannot be removed independently of the yoke and drawbar. It lacks 
the cheek plates, ways for the yoke, and the horizontal yoke. Its 
drawbar and yoke are connected by flanges and rivets on the yoke. 
Its parts are not removable, without knocking down the whole_ draft 
gear structure, and therefore it does not anticipate the Emerick inven- 
tion. 

Crook shows a draft gear of the tail pin type. It has no convenient 
means of removing the coupler bar, the springs, the followers, or the 
horizontal yoke. It lacks Emerick's conception of a convenient, sim- 
ple arrangement of parts which makes possible ready access to the 
device. 

Clark's patent is for a draft gear of the vertical yoke type. It has 
independent cheek castings, but has no longitudinal seats or ways in its 
castings for the yoke, which has to be supported on followers and 
drawbars. The boit Connecting the coupler and yoke is located under 
the floor and removed with difficulty. Emerick's key and its applica- 
tion to its various slots and rests seems to require that the yoke be 
horizontal. The différence between Emerick and Clark is greater than 
the mère différence between a pin and a boit. 

Brown's device is entirely différent in principle from Emerick. It 
has no horizontal yoke, or cheek plates, or ways for the yoke and fol- 
lowers, and therefore need not be further discussed. 

Tomlinson uses links which act as tension members, instead of a 
yoke, which are supported on the ends of the keys. He has no cheek 
plates, nor ways for the yoke. Two followers of différent designs are 
used. The method of opération is différent from Emerick, and the 
device lacks the arrangement and idea of the patent in suit. 

The Pilcher patent was introduced in évidence somewhat irregularly. 
Its yoke is riveted to its drawbar and received in threaded apertures 
formed in the followers, through which its arms pass. Thus the yoke 
cannot be separated from the followers and drawbar without the use 
of spécial tools. Its cheek plates are not provided with longitudinal 
or horizontal ways for the yoke. Stops in the cheek plates engage the 
followers, and otherwise the arrangement is such as to miss Emerick's 
conception. 

The nearest approach to Emerick is that of Byers. As above noted, 
appellant claims to be operating under this patent. It discloses in a 
unit structure much of what Emerick contends for. It was issued 17 
days before Emerick filed his application. Appellant, however, does 
not use the Byers structure, but does use the two counterpart castings 
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of Emerick. There is évidence to show that Byers' draft rigging has 
practically never been used. 

It is contended tliat there is no invention in making in two parts 
that which vvas before made in one. Byers never contemplated the 
counterpart casting, either in his présent patent or in his two subsé- 
quent patents. His présent device could not be eut in two and pro- 
duce Emerick's counterpart cheeks and other features of the patent 
in suit. It would require readjustment. The difficulty of alignments 
would make it practically impossible. There are many other distinc- 
tions. We need not, however, pursue thèse further. The District Court 
found that Emerick's invention antedated the Byers issue. This tind- 
ing was based upon the évidence of Emerick, Wright, and Darrach. 
Emerick testified he made the niodels of his invention as far back as 
March, 1901. Both Wright and Darrach testify that Emerick disclosed 
his invention to them in 1899, and that it was that of the patent in 
suit. The District Court was convinced by this évidence, which was 
heard in open court. We do not feel at liberty to doubt that find- 
ing. It would hâve been more satisfactory, could Emerick hâve pro- 
(hiced his models or drawings made in 1899 ; but he did not préserve 
the drawings and has lost the model. This we fînd no reason to ques- 
tion. The évidence is sufficient under the authorities to support the 
claim of the patentée. Bâtes v. Coe, 98 U. S. 31, 25 L. Ed. 68; Eck 
V. Kutz (C. C.) 132 Fed. 758. 

[2] The question is not one of a priorit}^ of invention but of inven- 
tion made prier to the issue of the patent to Byers. Union Type- 
writer Co. v. Smith et al. (C. C.) 173 Fed. 291; Bâtes v. Coe, supra, 
and cases cited in Turner Brass Works v. Appliance Co. (C. C.) 203 
Fed. 1001. W'e are satisfied from the évidence that appellee has made 
an invention — very narrow, more than usually the case — but neverthe- 
less entitled to protection as an addition to the draft rigging art, es- 
pecially in the matter of its adaptability to convenient access for re- 
pairs. 

W^e fînd no difficulty in discovering infringement on the part of ap- 
pellant. It has employed the essential features of Emerick. There 
are several other matters urged which we do not deem it necessary to 
consider. 

The decree of the District Court is affirmed. 
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TIIURSTON et al. v. REED et al. 

(District Court, D. Massachusetts. December 31, 1915.) 

Ko. 615. 

1. Patents ®=»200 — Assignments — Cai^cellatiox — Sufficiexcy of Evi- 

dence. 

lu a suit to cancel the assignment of a patent having about 5% years 
to ruii, évidence as to whether the assisnee's agent represented to the 
patentée tliat It had only a short time to run heUl insuffieienf to shovs^ 
that thi^ patentée was actually deceived regarding the unexpired terni of 
hls own patent, to the extent of believing that only a year or two of sucli 
term remained. 

[Kd. jN'ote. — For other cases, see Patents, Dec. Dig. ■S=>200.] 

2. Patents <®=3200 — Assignments — Oancellation — Materiality of Miskep- 

besentations. 

A statement by defendant's agent, in negotiating for the assignment 
of a patent having .5% years to run, that it had only a short time to run, 
was not a material représentation, authorizing a cancellation of the as- 
signment for fraud. 

[E:d. Note. — For other cases, see Patents, Dec. Dig. iS=3200.] 

3. Patents <S=200 - — Assignments — Cancellation — Sufficiency of Evi- 

dence. 

lu a suit to cancel the assignment of a patent, wliich the patentée had 
previously agreed to assign to a corporation of which F. was treasurer, 
and which was being wound up by its directors, as trustées for creditors 
and stockholders, évidence held to show that, while defendant's agent, lu 
negotiating for the assignment, used tlie name of F., or referred to him 
in sonie way, such as conveyed to the patentée the impression that he 
came from !'., he did not represent that he was sent by F. to see the pat- 
entée respecting the patent. 

[Kd. Note. — For other cases, see Patents, Dec. Dig. «^=^200.] 

4. Patents <S=^200 — Assignments — Cancellation — Misrbpeesentations. 

Plaintitf assigued certain patents covering processes for coating one 
métal with another to a corporation, agreeing to also assign patents sub- 
sequently obtainecl. He afterwards obtained a jiatent covering such pro- 
cesses, but for more than 11 years It had been left in disuse, and the cor- 
poration had requested no assignment. The corporation had discontinued 
business and was being wound up by its directors. The agreement to as- 
sign had not been recorded in the Patent Office. Defendant's agent, in 
negotiating with the patentée for an assignment of the patent, stated to 
the patentée, according to the patentee's claim, that the corporation had 
no claim on such patent; that he had been at Washington and examined 
the record, and there was no assignnjent on record ; that the patent 
would revert to the patentée if the company had lapsed ; and that the 
patentée had authority to assign it, and nothing could be done about it, if 
he did assign it. Held, that tliere was in this no false représentation of 
a material fact, authorizing a cancellation of the assignment, since the 
statement that no assignment appeared of record was true, as was also 
the statement that the patent was the patentee's property, and he was 
free to sell and assign it, so far as the record showed, while the state- 
ment as to the patentee's rlghts, if the company had lapsed, was no more 
than a statement of opinion as to a matter of law. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. <§=200.] 

5. Patents ©=3200 — Rescission for Fraud — Degree of Proof Requibed. 

To establish actual fraud, warranting the cancellation of a contract, 
clear, unequivocal, and convincing proof, going beyond a mère prépondér- 
ance in plaintifC's favor, is necessary. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. iS=5200.] 

^z^FoT other cases see same topic & KEY-NUMBBIl In ail Key-Numbered Digests & Indexes 
229 F.— 47 
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6. Patents <ê=>200 — Assignmbkts — Cancellation — Grounds. 

Plaintiff owned a patent, whicli he had agreed to assign to a corpora- 
tion, and, at the time an assignment was made to défendant, who had no 
notice of tlie agreement to assign, plaintiff was 79 years old and liad a 
poor memory, but was not incapable of managing his own affalrs. De- 
fendant's agent exercised no undue persuasion or influence, did not refuse 
to allow further tlme for délibération, or state that the amount offered 
for tlie assignment must be accepted tlien or never, and took no advan- 
tage of the patentée, except by concluding the bargain at the first inter- 
view, lasting about an hour, though the patentee's Infirmlties were mani- 
fest. HelA that, as he had no notice of the Importance that the patentée 
should hâve in mind his relations to the corporation, the facts did not 
show that he took any fraudulent advautage of the patentee's failiug 
ruemory. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. ©=5200.] 

7. Patents ®=>200 — Assignments — Cancellation — Sufficienct or Evi- 

dence. 

In a suit to cancel a patent covering processes for coating one métal 
with another, évidence as to the value of the patent, which had been left 
in disuse for more than 11 years, h€ld insuffleient to show that the con- 
sidération paid for the assignment, $200, was so grossly inadéquate as to 
raise a presumption of fraud, though the allégation that the amount in 
controversy exceeded the jurlsdictional amount, $3,000, was not denled. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. ©=5200.] 

In Equity. Suit by Samuel H. Thurston and others against Pliilip 
L. Reed and others. On liearing on pleadings and proofs. Bill dis- 
missed. 

Francis J. V. Dakin and Rufus B. Sprague, both of Boston, Mass., 
and Thorndike Saunders, of New York City, for plaintifïs. 

Philip C. Peck, of Kew York City, and J. Sidney Stone, of Boston, 
Mass., for défendants. 

DODGE, Circuit Judge. The relief sought in this suit is the can- 
cellation of an assignment by the plaintiff Thurston, executed by him 
February 25, 1914, of United States patent No. 706,701, which was 
issued to him August 12, 1902. The assignment purports to convey 
the patent to the défendant Reed for the sum of $200, the receipt 
whereof is acknowledged. The bill allègres that the assignment was 
procured by fraud practiced upon Thurston by the défendant Calder. 
It seeks also a reconveyance of the patent by the défendant United 
Metals Coating Company of America, to whom Reed has since assigned 
the patent, on August 4, 1914. A preliminary injunction, issued June 
3, 1915, has forbidden its further transfer pending this suit. 

As originally filed, the bill alleged nothing regarding the amount in 
controversy. An amendment allowed at the hearing, on July 15, 1915, 
sets forth that: 

"The subject-matter of the controversy esceeds the sum of $3,000 value, ex- 
clusive of costs and Interest." 

The défendant has not disputed the jurisdiction of the court. So 
far as diverse citizenship of the parties is concerned, jurisdiction ap- 
pears from the allégations of the amended bill. 

^zsFoT other cases see same topic & KEY-NUMBEB la ail Key-Numbered Digests & Indexes 
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In a further amendment, aiso allowed July 15, 1915, the plaintiffs 
tender the défendant corporation the $200 paid for Thurston's assign- 
ment of the patent to Reed, No such tender had previously been 
made. 

When the plaintiff Thurston assigned the patent in question to Reed 
on February 25, 1914, as above, he was sole owner of it se far as 
the Patent Office records showed. By an assignment in due form, 
executed by him under date of April 16, 1901, he had conveyed two 
others patents, issued to him before the latter date, to Thurston Métal 
Company, a New Jersey corporation ; and by the terms of that instru- 
ment he had also assigned to the same company and its légal repré- 
sentatives, for the same considération : 

"Ail Improvements in the [processes described in said earller patents] which 
I niaj' hereafter invent, or improved processes for obtaining the same or simi- 
lar produets which I may invent or discover, and ail patents which I may ob- 
taln under my own name or othervs'ise in the United States of America." 

And by the same instrument he had also agreed : 

"In case said patents were net taken ont in the name of the company 
* * * to make or procure the assignnients thereof to said company, in 
due form of law," 

The patent now in controversy was issued to him after the date 
of the above agreements — on August 12, 1902, as above stated. It 
had been applied for before that date, on March 23, 1900. The two 
earlier patents, assigned as above, and also the patent in controversy, 
covered processes for coating one métal with another. 

The Thurston Métal Company had therefore been entitled to a trans- 
fer from Thurston of the patent in controversy ever since its issue 
on August 12, 1902. But he had never so assigned it, nor, so far as 
appears, had he ever been asked so to assign it, doubtless because the 
Thurston Métal Company, organized in 1900 to operate under his pat- 
ents, had not been successful. It had been "proclaimed" in 1911 for 
nonpayment of taxes by the Governor of New Jersey, had discon- 
tinued business, and has been since 1911 in the hands of its directors 
as trustées for creditors and stockholders for winding up purposes, 
according to New Jersey laws. Rev. 1896, §§ 53-55. Thurston is 
one of the directors ; ail are named as plaintiffs in the bill. As direc- 
tors they were équitable owners of this patent on February 24, 1914, 
when Thurston undertook to assign it to the défendant Reed, and were, 
as between them and Thurston, entitled to an assignment of it from 
him for the creditors' and stockholders' benefit. The same is appar- 
ently also true as regards three other patents issued to Thurston since 
his above agreements, of April 16, 1901, with the Thurston Métal Com- 
pany, with which, however, this case is not concerned. Besides the 
Thurston patents, owned or claimed by it, the company has no assets 
of any conséquence. 

Not only had the Thurston Métal Company omitted to procure from 
Thurston assignments of any of his patents issued subsequently to 
April 16, 1901, but it had also omitted to record his assignment of 
that date, wherein his agreements to assign said subséquent patents 
were contained; and this was never put on record at the Patent Office 
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until March 20, 1914, after the transfer to Reed now attacked (record- 
ed March 5, 1914), and after the présent controversy had arisen. Be- 
fore that date the records referred to afïorded no notice of its ex- 
istence. 

Thurston's patent No. 706,701, now in controversy, does not appear 
to hâve been utilized or considered with any view to its actual use 
from its issue in 1902 up to the year 1914. Investigations into a 
German electro-plating process having by that time led two independ- 
ent groups of investors to seek control of this patent, both were try- 
ing in February, 1914, to find Thurston, its sole owner according to 
the records, in order to negotiate with him for its purchase. 

The spécification of this patent, signed by Thurston March 17, 1900, 
gave his résidence as Long Branch, in the county of Monmouth, N. 
J., and his résidence was so given in ail the patents issued to him, 
except one; in No. 822,873, issued June 5, 1906, on his application 
filed April 1, 1905, his résidence is given as Newark, N. J., but he ap- 
pears to hâve gone in 1911, broken in health, to live with his brother 
in Hamburg, N. Y,, a village not far from Buffalo, and to bave re- 
mained there during the four years preceding February, 1914. In 
that month he was nearly 79 years old, somewhat impaired in health 
and in mental vigor, but still undertaking to manage his own affairs, 
with some assistance in détails from his nièce. Rose M. Thurston, 
about 20 years of âge, who resided in the same house. 

A représentative of one of the groups above referred to called upon 
Thurston at Hamburg, on February 21, 1914, asked his price for the 
patent No. 706,701, and was told by him that it belonged to the Thurs- 
ton Métal Company, as did ail his patents. He was also informed 
by Thurston that negotiations regarding the patent must be made with 
Charles D. Fuller, the treasurer of the Thurston Métal Company, re- 
siding and doing business in New York City, and was given FuUer's 
address. Fuller was a steel merchant, a partner in the firm of Fuller 
Bros. & Co., which had carried on business for many years at 139 
Greenwich street, the address given as above. He was an old friend 
of Thurston, had been treasurer and director of the Thurston Métal 
Company since its organization, and appears to hâve had the chief 
control of its financial affairs. 

Four days later, on February 25, 1914, the défendant Calder arrived 
in Hamburg. His errand there was to see Thurston, find out whether 
he was the patentée named in the above patent, and, if he was, to 
buy it from him, if terms of sale could be agreed on. Calder was act- 
ing for the other of the two above groups. He knew nothing, so far 
as appears, of the application made to Thurston on February 21st 
as stated. 

Calder had an interview with Thurston at his brother's house on 
February 25th. It lasted an hour or more. Its resuit was that, be- 
ing satisfied as to Thurston's identity with the patentée named, Calder 
ofïered him $200 for an assignment of that patent to Reed, one of 
the persons composing the group represented by him. Thurston ac- 
cepted the offer, took Calder's check for $200 on a Boston bank, ex- 
ecuted an assignment to Reed, and delivered it to Calder, ail before 
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Calder left the house. Calder had brought an assignaient with him, 
previously drawn up by counsel, and requiring, to make it ready for 
exécution, only insertion of the date, the considération, and a correc- 
tion in the staternent of Reed's place of résidence. The insertions and 
corrections were made by Calder in Thurston's présence. Calder 
signed as witness to Thurston's signature. A copy of the assignment 
as executed is annexed to the bill. Thurston having deposited the 
check, it was paid in due course March 2, 1915. 

Exactly what took place between Thurston and Calder at this inter- 
view is in controversy. Except that Rose M. Thurston was there 
during part of the time, they two were the only persons in the room. 
Her testimony and that of Thurston himself contradict that of Calder. 
AU three testified in person at the hearing. If fraud was ever prac- 
ticed by Calder upon Thurston in regard to the assignment, it con- 
sisted in représentations made during this interview. Calder denied 
making the représentations testified to by the Thurstons, upon which 
the plaintiffs rely. 

As set forth in the bill (paragraph 8), the représentations were in 
substance as foUows : 

(1) That Calder had been sent to Thurston by Charles D. Fuller, 
above mentioned. 

(2) That the patent had never been assigned to the Thurston Métal 
Company; that the company had no daim to it, it was independent 
of patents previously assigned, it was Thurston's property, and he 
was free to sell and assign it. 

(3) That it had "only a year or two to run." 

There are further allégations in the same paragraph that Calder 
also told Thurston he "could rely upon the facts being as stated by 
him," "that he was in great haste to return to Massachusetts and de- 
sired to hâve the transaction closed that day," and that "Reed did not 
désire to invest in said patent, but had agreed to take title * * * 
to accommodate him (Calder)." But thèse last statem.ents, though in- 
cluded among those alleged to hâve been believed and acted upon as 
true by Thurston in executing the assignment, seem to add nothing 
material upon the question of fraud. Calder, as is not disputed, left 
Hamburg the same day for the East, and, if Thurston assigned the 
patent, it does not appear to hâve been a matter of any conséquence 
to him whether he assigned to Reed or Calder. Vv'hether or not the 
other alleged représentations were fraudulently m.ade is the question 
upon which the case turns. 

[1,2] As to those alleged représentations, the évidence regarding 
that above numbered (3) may be first considered. According to 
Thurston's testimony, Calder said the patent had "only a short time" 
— "a few months" — to run. According to Rose M. Thurston, he said 
it "only had a short time to run" — "about a year or a year and a 
half, something of that sort." He stated, according to his own testi- 
mony, that the patent had "several years," or "a few years," to run. 
According to his testimony, also, he had a copy of the patent with 
him, he handed it to Thurston, Thurston examined it during the in- 
terview, and it was at hand, so that it could hâve been examined 
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throughout. Thurston's testimony was at first that he did not think 
Calder had a copy of the patent with him, and that "he didn't show 
it to me" ; but on cross-examination he "could not swear to anything 
in regard to that, because I don't remember," or "I can't remember 
about it." Rose M. Thurston said she saw no paper produced by 
Calder, except the assignment. 

The fact was, as référence to the patent would at once hâve shown, 
that it had about S^/^ years to run. It seems to me improbable that 
Calder would in any event hâve intentionally misrepresented upon 
this point. More than two-thirds of the Hfe of the patent having un- 
doubtedly expired, statements by him, if made, that it had "only a 
short time to run," but going no further, could hardly amount to ma- 
terial misrepresentation. On the évidence I accept Calder's testimony 
that he had with him and produced a copy of the patent at the inter- 
view. He would not hâve beèn likely to go there without a copy. 
With a copy at hand, stronger évidence than is hère afiforded seems 
to me necessary for the conclusion that the patentée was actually 
deceived regarding the unexpired term of his own patent, to the ex- 
tent of believing that only a year or two of it remained. 

[3] The allégation referred to under (1) above, that Calder repre- 
sented himself as sent to Thurston by FuUer, is the one mainly relied 
on by the plaintiffs, and the one regarding which the most serions con- 
flict of testimony occurs. 

Thurston himself, and Rose M. Thurston, who met Calder at the 
door and was thereafter présent during the first part of the interview, 
agreed in stating that Calder, in introducing himself, said that he 
"came from" Charles D. Fuller, and that further talk followed about 
FuUer and his New York firm before the matter of the patent was 
taken up. Calder denied, on direct examination, that he ever told 
Thurston he had been "sent to him by" Charles D. Fuller, and said, 
further, that he never knew of Fuller, never heard of the Thurston 
Métal Company, and first heard of Fuller after he had given Thurston 
the check for $200; that Thurston then said, while waiting for pen 
ami ink wherewith to exécute the assignment, that "Mr. Fuller will 
be very glad to hear of this," thereafter explaining, in answer to an 
inquiry who Fuller was, that he was a very dear friend, who had been 
helpf ul to him, and would be glad to hear he had made something out 
of some of his patents. Until Thurston thus mentioned it, Calder 
"never heard the name before," according to his direct testimony. 

It is claimed that reason to doubt the truth of thèse statements was 
afforded by Calder's cross-examination, in connection with testimony 
on the plaintiffs' behalf, as foUows : On cross-examination Calder said 
that, while trying to discover Thurston's then résidence, he had called, 
on February 21, 1914, upon Mrs. Mary K. Thurston, at 45 West 
Ninety-First street, New York, who proved to be the widow of Thurs- 
ton's son, and that the information that Thurston was then living at 
Hamburg came from her. Calder at first denied that he showed her 
the patent, or that he got from her any further information, except 
that Thurston was an inventor, had been unfortunate, that Mrs. Thurs- 
ton's daughter had been living with him at Hamburg until recently. 
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and that she herself had had no communication with him for some 
time. But during iiis further cross-examination, on tlie day follow- 
ing the above statements, Calder said he began the interview with 
her by asking if she knew the Thurston whose initiais were similar 
to those on patent Ko. 706,701 ; that "she looked at it, and said they 
were the initiais of her deceased husband" ; and still later, though de- 
nying that she gave him Fuller's address, or mentioned FuUer's in- 
terest in Thurston's patents, or referred to the Thurston Meta! Com-' 
pany as having conducted experiments relating to the patented in- 
ventions, he somewhat qualified thèse déniais by saying that he was 
positive regarding them "so far as his recollection went." 

Mrs. Thurston herself testified for the plaintifïs, in rebuttal, that 
she told Calder at the above interview that it would be better for him 
to see Charles D. Fuller, Thurston's partner, instead of hunting up 
Thurston himself, and that she got Fuller's address at the time from 
her téléphone book to give to him. She added, it is true, that Thurs- 
ton's address was ail he seemed to care to know. 

Calder had previously stated, on direct examination, that after his 
interview with Mrs. Thurston on February 21st he asked his counsel 
to ascertain from the records at Washington who was the registered 
owner of the patent No. 706,701, and that he got word in reply, on 
February 24th, that Thurston was the sole owner of record. He start- 
ed for Hamburg the same day, broke the journey at Utica, and arrived 
at Thurston's house between 3 and 4 p. m. on February 25th, 

A fact also disclosed by Calder for the fîrst time during cross-ex- 
amination was that he had himself visited Fuller's New York place of 
business, at 139 Greenwich street, in his search for Thurston's ad- 
dress. This he did on February 19th, two days before his interview 
with Mrs. Thurston. From lawyers in New York, whose names ap- 
peared in connection with one of the Thurston patents, he had learned 
that according to their records they had addressed letters to Thurston 
at 139 Greenwich street. During his visit there to follow up this 
clew, he learned from a clerk that one of the gentlemen there, at the 
time absent for his health, used to see Thurston there some years be- 
fore. Calder's testimony was, however, that he made no further in- 
quiry there, and, vi'hile there, neither heard Mr. Fuller's name men- 
tioned, nor learned it in any way. Fuller, testifying for the plaintifïs 
in rebuttal, stated that the entire building at 139 Greenwich street was 
occupied by his firm, that the offices were two floors above the side- 
walk, that on the side of the building, over the door through which 
access was had to them, "Dudley B. Fuller & Co." appeared in letters 
10 to 12 inches high, and that "Fuller Bros. & Co.," with the street 
and number, appeared on the side of the doorway in white letters 3 
to 4 inches high, on a black framework, in plain sight. This évidence 
was uncontradicted. 

I find it difficult to believe that Calder could hâve gone away from 
139 Greenwich street, considering the nature of his errand there, en- 
tirely ignorant of the name of the concern there located, or that, if 
Mrs. Thurston gave him the same address two days later from the 
téléphone book, it made no impression on his mind. I am not pre- 
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pared tofind tliat Mrs. Thurston's statement that she did so give 
Calder this address is false. If Calder's visit to FuUer's place of busi- 
ness and his subséquent interview with Mrs. Thurston had led him to 
apprehend that Thurston, though the sole patentée named in No. 706,- 
701, might not hâve retained sole ownership during the 11 or more 
years which had passed since it issued, such an appréhension may well 
hâve suggested the search at Washington set on foot by him on Febru- 
ary 21st. 

Nearly at the end of his cross-examination Calder stated, for the 
first time, that during their interview at Hamburg he told Thurston 
that 139 Greenwich street had been visited during the search for his 
address, but that the people there had said "they had heard nothing 
of Mr. Thurston for eight years ; * * * that one of their gentle- 
men had been friendly with him, and was now away in the West." 
Thurston well knevv that 139 Greenwich street was FuUer's place of 
business, and such a référence to it could hardly hâve failed to bring 
from him some mention of FuUer's name, if there had in fact been 
no previous mention of it, and, to the inquiry by cross-examining 
counsel whether Thurston did not thereupon remark that it was 
Charles D. FuUer's address, Calder replied that "he may hâve said 
it, but I don't remember it." Neither Thurston nor his nièce include 
any mention by Calder of a visit to 139 Greenwich street in their ac- 
counts of what was said during the interview. 

In view of ail the évidence bearing upon the question, I am unable 
to beheve that, when Thurston and his nièce testified that Calder said 
he "came from" Fuller. they were inventing something for which there 
was no foundation whatever in fact. But, on the other hand, besides 
Calder's déniai, there are many circumstances tending to forbid the 
conclusion that he ever told them, in so many words, that he "came 
from Charles D. Fuller." As will be noticed, neither Thurston's tes- 
timony nor that of his nièce quite supports the allégation of the bill 
that Calder said he had been "sent to" Thurston by Charles D. Fuller; 
and, according to both, if he said he came from Fuller, he said noth- 
ing beyond those words to convey the impression that Fuller had sent 
him there about the patent, as might be expected, if he was really 
attempting to deceive. There is nothing to show knowledge on 
Calder's part at the time that Thurston had ever agreed to assign the 
patent, or that he had referred a former applicant for it to Fuller, or 
that he was unwilling to negotiate about it without FuUer's sanction. 
Calder could not bave seen the unrecorded assignnient upon which 
the Thurston Métal Company relies ; so far as appears, he had talked 
with no one who could hâve told him anything about it, nor would any 
search of records hâve indicated its existence. He had no other rea- 
son, so far as appears, to think the mention of FuUer's name would 
help him with Thurston, than the information said to bave been given 
him by Mrs. Thurston. I think the conclusion warranted, in view of 
ail the above, that Calder used the name of Fuller, or referred to 
FuUer's place of business in some way such as conveyed to Thurston 
and his nièce the impression that he did come from Fuller; but only 
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to that extent can I regard this allégation of the bill as supported by 
the évidence. 

Fuller was, in fact, absent from New York between January 19 
and March 3, 1914; and the fact was that on February 25th Calder 
did not know him and had never seen him. 

[4] As to the allégations referred tO' under (2) above, there is no 
testimony, either from Thurston himself or from Rose M. Thurston, 
to any statements by Calder that the patent "had never been assigned 
to said Thurston Métal Company and was independent of patents 
previously assigned" — which is the language of the bill. Calder went 
no further, according to their testimony, than to say (after Thurston's 
statement that he had assigned some of his patents to that company) 
that the company had no claim whatever on the patent which Calder 
wanted to get ; that he had been at Washington and examined it, and 
there was no assignment on record ; and that the patent would re- 
vert to Thurston if the company had lapsed altogether, as Thurston 
thought raight hâve been the case ; or to assure Thurston that he had 
authority to assign it, and nothing could be done about it if he did 
assign it, there being no transfer on record. In ail this I can tînd 
nothing amounting to false représentation of a material fact. That 
no assignment appeared of record was true, and it was there fore true, 
also, that the patent was Thurston's property, and he was free to sell 
and assign it, so far as the records showed. If he undertook to tell 
Thurston what his rights would be if the company had lapsed, Calder 
cannot be regarded as having misrepresented facts. Thurston would 
hâve had no right to understand this as anything more than a state- 
ment of Calder's opinion, and as a matter of law. 

[5] Unless, therefore, fraud is to be presumed from the respective 
circumstances of the parties, or is apparent from the bargain itself, I 
do not think the évidence sufficient to justify cancellation of the as- 
signment. The clear, unequivocal, and convincing proof, going be- 
yond a mère prépondérance in the plaintiff' s favor, necessary to estab- 
lish actual fraud in such cases is wanting. See Atlantic, etc., Co. v. 
James, 94 U. S. 207, 24 L. Ed. 112; The Maxwell Land Grant Case, 
121 U. S. 381, 7 Sup. Ct. 1015, 30 L. Ed. 949; Southern, etc., Co. v. 
Silva, 125 U. S. 249, 8 Sup. Ct. 881, 31 L. Ed. 678; also, in this cir- 
cuit, Marsh v. Cortis, 150 Fed. 121, 80 C. C. A. 7ô. 

[B] It is said on the plaintiff 's behalf that Thurston was not physi- 
cally well or mentally alert, and it was therefore comparatively easy 
to influence him. The bill allèges only that he was at the time "very 
infirm and in poor health," an allégation denied by the answer. Ex- 
cept by the misrepresentations which it charges Calder with making, 
the^bill does not allège that Calder unduly influenced Thurston. 

Thurston's uncontradicted testimony was that he had a serions at- 
tack of neurasthenia about 1909; that for a time thereafter his son 
(since deceased) conducted experiments in his place for the Thurston 
Company, because he was too ill; that his condition had been such 
smce he went to live in Hamburg in 1911 that no work on his inven- 
tions had been expected from him, and that he had been a great in- 
valid; also at the time of his interview with Calder he was "not a 
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well man," or "a pretty sick man." x\t the trial of this case in July, 
1915, it was apparent that his memory, as he testified, was "a little 
bad," and apparent, also, in my opinion, that impairment of his mental 
powers, through âge or ill health, had proceeded far enough to ren- 
der much patience and considération necessary on the part of those 
with whom he might deal, in order to insure fully intelligent action 
in business matters on his part. He could by no means, however, be 
called incapable at the time of managing his own affairs, and only to 
the extent above indicated can it be said that he was not dealing on 
equal terms with Calder. 

Except by saying, what was no doubt true, that he desired to close 
the transaction that day, and was in a hurry to get back to Massa- 
chusetts, there is nothing to show that Calder brought to bear any- 
thing like undue persuasion or influence upon Thurston's mind. No 
statement by him appears to the efïect that the $200 must be accepted 
then or never, nor any refusai to allow further time for délibération. 
No request for further time by Thurston appears to hâve been made. 
The utmost that can be claimed on the évidence, it seems to me, is 
that Calder concluded the bargain on the spot, notwithstanding that 
Thurston's infirmities were manifest during their interview, so as to 
show that he could not at the time remember the actual state of his 
relations with the Thurston Métal Company, as regarded his patents 
— a subject mentioned between them during the interview, as both 
agrée. I do not think it can be said, however, that the évidence charges 
Calder with any notice of the importance to Thurston, or to the Thurs- 
ton Métal Company, that the existing state of those relations should 
be présent to Thurston's mind in making such a bargain. The ab- 
sence of such notice to him was due to the failure of the Thurston 
Company to put its assignment seasonably on record; and it is only 
the interest of the Thurston Métal Company in the patent that the bill 
is framed to protect. I do not find sufficient proof that Calder took 
any f raudulent advantage of Thurston's failing memory, still less that 
he brought to bear influence or constraint such as Thurston was too 
weak to resist. See Conley v. Nailor, 118 U. S. 127, 6 Sup. Ct. 
1001, 30 L. Ed. 112; Ralston v. Turpin, 129 U. S. 663, 670, 9 Sup. 
Ct. 420, 32 L. Ed. 747. 

[7] It remains to consider whether there was gross inadequacy of 
price, such as to raise a presumption of fraud in the bargain. Ex- 
cept for the fact that in February, 1914, ownership of the patent was 
being sought by two independent interests, so that its owners, had 
they been aware of the facts, might presumably hâve had competing 
oflfers from both, there is little reason to believe that it had substan- 
tial value at the time. Its owners had left it in disuse for more than 
11 years, during which period no offer for it appears to hâve been 
made. The bill allèges (paragraph 11) that it is "of great value in the 
métal art, in the electrotyping art, and in other arts," and that the 
plaintifïs will suffer "a great and irréparable loss," unless reconvey- 
ance is ordered. Calder's answer admits that the patent is "of value 
in the métal arts." The évidence relied on to show its value at the 
time of the assignment is in substance as follows: 
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On July 16, 1914, Calder organized the défendant Metals Coating 
Company of America, whereof he became président; the other in- 
corporators, besides Reed, being the other persons under whose in- 
structions Calder acted in procuring the assignment to Reed. Its 
capital stock was $100,000, and to it Reed assigned this patent on 
August 4, 1914. AUhough the bill allèges that a large proportion of 
this stock was issued in payment for the Thurston patent, the allé- 
gation is denied, and the plaintiffs hâve offered no proof of it. The 
défendants' évidence is that the company acquired certain other pat- 
ents, for which $55,000 has been paid, and more is to be paid, if ex- 
periments with them resuit favorably; also that the Thurston patent 
was acquired only for purposes of protection. This évidence does 
not seem to afford a satisfactory basis for any safe estimate of its 
value. 

From the plaintiff's évidence it further appears that on March 
13, 1914, Fuller, acting in New York on behalf of the owners of 53 
per cent, of the stock of the Thurston Metals Company, and not 
having then learned that this patent had been assigned to Reed, en- 
tered into an agreement with Morton D. Connolly, representing the 
investors on whose behalf Thurston had been approached on February 
21, 1914, whereby Connolly undertook to pay $25,000 for ail that 
company's stock. Connolly testified that he was familiar with the 
electroplating art, that the process described in Thurston's patent 706,- 
701 could be used, instead of electroplating, so as to save 50 per cent, 
in time and cost, and that he made the above agreement for the pur- 
pose of getting that particular patent. He further stated that the 
patent would be "worth $100,000 to him, provided he secured a pur- 
chaser for it" ; but a statement of this kind is obviously of little 
weight upon such a question, nor can I regard ConnoUy's opinion as 
to what could be accomplished by use of the patented process as of 
rauch conséquence. It is not shown to hâve been an opinion based on 
any actual expérience or experiment, or to be anything more than a 
spéculative opinion. It is supported by no other évidence. 

The patent was without demonstrated value at the time, nor could 
it be proved valuable without the expenditure of time and money, 
and only 51^ years remained within which profitable use could hâve 
been made of it in any event. As the défendants urge, "the uncer- 
tainty and highly spéculative nature of patent values are notorious," 
and estimâtes of such values based on opinion only can hardly be 
accepted for the purposes of a question like the présent. See Ameri- 
can, etc., Co. V. Merchants', etc., Co. (D. C.) 216 Fed. 904, 910. Al- 
though, as has been stated, the défendants bave not denied the allé- 
gation that the jurisdictional amount is involved, I am not satisfied 
that gross inadequacy of price is shown with sufficient certainty to 
justify cancellation of the assignment on that ground alone. 

The above conclusions require dismissal of the bill, and there may 
be a decree accordingly. 
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OKOWN CORK & SEAL CO. OF BALTIMORE CITY v. CARRER AUTO- 
MATXC BOTTLING MACH. CO. OF BALTIMORE CITY et al. 

(District Court, D. Maryland. December 29, 1915.) 

1. Patents <S=3l29 — Suit for Infringemext Aoaikst Assionor — Estoptel. 

A corporation formée! for the purpose of mamifacturing a device alloKed 
to infrÎDge patents grauted to one of tlie ineorporators, wlio was to ovvn 
one-half tlie stocl<, aud assigiied by him to complainaiit, Is liound by any 
estoppel wliieh blnds sueh patentée. 

[Ed. Note.— For other case.s, see Patents, Cent. Dig. §§ 182%-186 ; Dec. 
Dig. ®=3l29.] 

2. Patents ©=328 — Validity and Infringement — Botttjng Machines. 

The Carper patents, No. 1,012,984 and No. 1,120,.596, eacli for a bottling 
machine, as to clainis 28, 29, .S7, .38, 39, 42, and 57 of the former, and 
clainis 6, 9, 10, and 24 of the latter, are not for combiuations of deflnite 
mechanical éléments, but combinatious to attain a deflnite end of meclianl- 
cal means, wliich might vary In form and construction, and are entitled to 
a fairly libéral construction. As so construed, held valid and infringod. 
Claim 1 of the second patent held not infringod. 

In Equity. Suit by the Crown Cork & Seal Company of Baltimore 
City against the Carper Automatic Bottling Machine Company of 
Baltimore City and Albert A. Carper. On final hearing. Decree for 
complainant. 

Crain & Hershey, of. Baltimore, Md., and James Q. Rice, of New 
York City, for complainants. 

William F. Hall, of Washington, D. C, for défendants. 

ROSE, District Judge. The plaintiff owns United States letters 
patent No. 1,012,984, December 26, 1911, and No. 1,120,596, December 
8, 1914, both of which were issued to it as assignée of the défendant 
Carper. It says the défendants bave infringed the twenty-eighth, twen- 
ty-ninth, thirty-seventh, thirty-eighth, thirty-ninth, forty-second, and 
fifty-seventh claims of the earlier patent, and the first, sixth, ninth, 
tenth, and twenty-fourth of the later. In the amended bill, infringe- 
ment of the twenty-second claim of No. 1,012,984 was alleged, but 
at the hearing the plaintiff withdrew that claim from considération. 
Both the patents are for machines for bottling gaseous liquids under 
pressure. 

For nearly ten years prior to the 31st of May, 1914, the défendant 
Carper was in the employ of the plaintiff, as an inventor and machine 
designer, at an annual salary of $5,000. By his contract it was pro- 
vided that any inventions which he sliould make while in plaintiff's 
employ should be for its exclusive use. In the course of such em- 
ployment he made the inventions for which the lefters patent in suit 
were subsequently issued ; applications for them being made in 1908 
in the months of June and December, respectively. While the earlier 
patent was granted more than two years before he left the plaintiff's 
employ, the second was still pending in the Patent Office at that time, 
and was not issued tmtil six months later. Both applications were 

<Ê=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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prosecuted by Messrs. Spear, Middleton, Donaldson & Spear, who 
had for many years been solicitors of patents for the plaintiff. 

The défendant Carper says that after he left the plaintiff's employ 
he invented a new botthng machine. On the 28th of August, 1914, 
through Messrs. Spear, Middleton, Donaldson & Spear, he applied 
for a patent therefor. It is in substance the alleged infringing de- 
vice. For a period of more than three months, from the 28th of 
August to the 8th of December, the same solicitors prosecuted the 
application for the second patent in suit, and also the patent for the 
alleged infringing device. Mr. Hall, who is now a member of that 
firm, appears in this case as counsel for the défendants. 

Carper's actual service with the plaintifï ended on the 30th day of 
April, 1914, although he was paid until the 31st of May of that year. 
It appears he thought that he had, in substance at least, invented the 
machine now said to inf ringe, possibly as early as the latter part of May 
of 1914, certainly by the early part of June of that year. He at once 
brought the device to the attention of the plaintilï, who, however, 
showed no interest in it. He took up the matter with Messrs. Spear, 
Middleton, Donaldson & Spear, and in August told the président of 
the plaintiff that he was having his patent application prepared by 
those gentlemen. The plaintiff at once wrote the latter telling them 
that Carper had called its attention to some alleged improvement on 
machines, the previous patents on which he had assigned to it, and 
had told it that they were drawing his improved plans. The letter 
notified them that Carper was no longer associated with the plaintiff", 
and that any work that they did for him should be done with knowl- 
edge of that fact. They replied that Carper had told them that he was 
no longer in the plaintiff's employ. They said they were impressed 
with the fact that it would be to the interest of the plaintiff to en- 
courage him to deal with it. While they had told him that his new con- 
struction fell within the claims of the plaintiff's patent, there were 
radical changes in his device, and another concern might feel justified 
in patenting the invention and fighting out with the plaintiff the ques- 
tion of infringement. They added that a rival, with skillful attorneys 
having a knowledge of the prior art, when aided by Mr. Carper, would 
not lack grounds on which to base a défense. A référence was also 
made to the pending interférence of one Shields, and it was suggested 
that Carper's invention would avoid the issue upon which such inter- 
férence was declared. 

[1] Plaintiff did not accept thèse suggestions. Carper thereupon 
sought other backing, and obtained it from one Henry L. Brack. On 
the 30th of September, 1914, an agreement was entered into by them 
and a certain Charles H. Brack. The last named had been an em- 
ployé of the plaintiff and had left its service shortly after Carper. 
This agreement provided for the formation of the corporate défendant, 
the Carper Automatic Bottling Machine Company of Baltimore City. 
The latter was to hâve a capital of $500, divided into 100 shares 
of the par value of $5 each. Henry h. Brack agreed to loan the 
Company the sum of $10,000, the loan to be made in such installments 
as the board of directors might from time to time détermine, The 
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compaiiy was to pay him 6 per cent, interest on such loan. Henry 
L. Brack agreed tl.at, after the patents Carper was to obtain for the 
machine had been assigned to the company, he would make over 50 
shares of its stock to Carper and 23 shares to Charles H. Brack. There 
were other provisions for the division of profits, when there were prof- 
its to divide. In the meanwhile, Carper was to receive a weekly salary 
of $50. At the titne of the hearing, Henry L. Brack had lent the 
Company $5,000 of the $10,000 mentioned in the agreement. In view 
of ail the circumstances, the corporate défendant is bound by any es- 
toppel which binds Carper. Automatic Switch Co. v. Monitor Manu- 
facturing Co. (C. C.) 180 Fed. 986, and cases there cited. 

The substantial défenses divide themselves into two classes: First, 
that none of the claims in suit can be read upon the défendants' device; 
second, that, even if the first contention should not be sUiStained, the 
prior art requires the broad language of thèse claims to be limited 
l3y construction, and that, when so limited, défendants do not infringe. 
05 thèse défenses in their order. 

One of the éléments in ail of the claims in suit is a filling chamber. 
Défendants say that their device contains none. When a bottle is 
being filled with gaseous liquids, which are to be sealed in it under 
pressure, communication between its mouth and the open air must be 
eut off. Some place provided with facilities for cutting off such com- 
munication must be suppHed, and while the bottle is being filled its 
mouth must be brought into such place, or in air-tight connection with 
it. In machines having the purpose of those involved in this contro- 
versy, such place is usually known as a filling chamber ; that is to say, 
the chamber in which the bottle mouth is held while being filled. In 
that sensé of the word, the défendants' machine, as well as those of 
the plaintiff, necessarily bas such a chamber. Défendants say, never- 
theless, that they hâve not a filling chamber, as that term is used in 
the patents in suit, because in their device the liquid is carried in a 
tube through the chamber into the bottle, while in plaintiff's machine 
the liquids enter the chamber and from it flow into the bottle. 

In défendants' contention the real function of the filling chamber is 
lost sight of. It is not primarily a chamber through or from which 
the liquid is to be carried into Ôie bottle, although such carrying, in 
one way or another, must necessarily take place; but it is a cham- 
ber in which the bottle mouth is to be secured in some gas-tight man- 
ner while the bottle is being filled. There is nothing in any of the 
claims in suit to suggest that this natural and simple interprétation is 
not the one intended. When the tube stops an eighth or a sixteenth 
of an inch above the bottle head, défendants admit that there is a filling 
«hamber. It is mère trifling to assume that the lengthening of that 
tube by half an inch would enable the défendants to escape infringe- 
ment. The function performed by the tube does not dépend on its 
length. It is true that there may be advantages in using a longer tube, 
having at its lower end means of breaking the force with which the 
liquid is discharged from it. Défendants contend that there are. If 
they are right, the discovery of this fact and the providing of appa- 
ratus necessary to make practical use of it may involve the exercise 
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of inventive genius. In that event, défendants may be entitled to a 
patent for such improvement. 

Such circumstances hâve nothing to do with the question asto 
whether their device does not contain a filling chamber. The f unction 
of that chamber is precisely the same, whether the liquid is brought 
from the outer air to the bottle through a tube or opening which stops 
in the top or side of the chamber itself, or extends nearly or quite to 
the bottom of the air, which by the iilling chamber and the bottle is 
eut off from communication with the atmosphère. At the time the in- 
dividual défendant appHed for the second patent in suit, he stated 
that, when the bottle head and gasket are in gas-tight contact, the 
situation existing was as if the interior of the bottle were a part of 
the filling chamber, and in his application for a patent for the device 
now alleged to infringe, he said that in his machine "various means 
may be employed for delivering the liquid into the bottle." 

An élément of the combination described in some of the claims in 
suit, in addition to the filling chamber, is a means of supplying liquids 
thereto. The filling chamber, at the time the bottle is being fiUed 
and sealed, must be eut ofï from f ree communication with the air, and 
yet in a bottling machine there must be means for conveying liquids 
to this filling chamber while it is so eut off. The "means for supply- 
ing liquids thereto," referred to in the patent, are the means which 
serve such purpose, and it is immaterial, when the liquid has been so 
supplied, whether it is discharged above or below the bottle mouth. It 
follows that the défendants' first contention cannot be sustained. 

Défendants' second contention, that the broad language of the claims 
in suit must, in view of the prior art, be limited, and that, when so 
limited, their device does not infringe, must now be considered. 

The patents in suit are for combinations. They are for making a 
new thing by putting old things together in a différent way from that 
which has been before used. In one sensé, ail machine patents are 
for new combinations of old things. PuUeys and levers, wheels and 
screws, as well as the materials out of which they are made, are mil- 
lenniums old. An inventor may conceivably take nothing newer than 
some of thèse fundamental mechanical devices, which were known as 
soon as men acquired any civilization whatever, and he may so combine 
them as to produce some machine, ail or nearly ail of the subsidiary 
combinations in which are new. Another man may use as the éléments 
of his combination devices which in themselves are highly organized 
machines, and if he so combines them, as distinguished from merely 
putting them together, that they will produce a new resuit, or an old 
resuit in a new and better way, he too has made an invention. 

Now the patents in suit and the alleged infringing device are alike, 
in that they are ail combinations of the latter class. Carper testified 
that when making his first invention he had before him ail the patents 
that had, to that time, been issued for bottling machines, as well as a 
number of machines themselves, some patented and one at least un- 
patented, which had been made for use, and some of which had been ex- 
tensively used. It is clear that his purpose was to make a new machine 
which would be absolutely automatic in its opération, and in which the 
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devices for accomplishing eacjiiof the différent stages of the process 
should be so accurately timed that the machine would work with speed 
and efficiency. Such a machine would be a step forward in the art. 
How long a step would dépend upon the degree to which he obtained 
his end and the extent to which, in conséquence, the cost of an efficient 
bottling opération was thereby reduced. The language of the descrip- 
tion in the two Carper patents in suit shows that for the performance of 
différent parts of the bottling opération there were varions well-recog- 
nized methods then in existence, and that his invention, as he saw it, 
laid not in the sélection of one or the other of thèse methods of doing 
each one of the things that was necessary or désirable to do, but in his 
way of combining ail thèse opérations so as to accomplish one unified 
resuit. 

Now, it is true that the way thèse separate opérations must be com- 
bir-ed might dépend to a very considérable degree upon the method 
actually selected for performing each of them, and, if so, one of such 
methods might not, for the purpose of his invention, be an équivalent 
of the others, but to the extent to which his combination as an opera- 
tive device did not necessarily dépend upon the détails of the machinery 
employed in one or another part of the work, he could claim as his 
invention the bringing together, so as to produce from the varions 
opérations one unified resuit, whatever old or new machinery might 
be used in the various steps of such opérations. Such was unriuestion- 
ably Carper 's view when he applied for the two patents in suit. More 
than a score of times in each of his applications did he say that the 
means for doing various things which had to be donc might vary within 
wide limits. In each of thèse patents, he was, moreover, at pains to 
point ont that his invention, as he understood it, consisted in making 
a working combination of various mechanical opérations, every one 
or nearly every one of which had in the past been performed in various 
ways, and for the doing of which in his new combination an equal 
variety of means might be employed. 

Nor when, after he had left the plaintiff's service, he applied for a 
patent for the device now said to infringe, did he slow any différent 
conception of the nature of the task to which he had addressed himself . 
Some ten times in the course of that a].)plication he declared that 
various means for doing some one or another of the things required to 
be donc in his combination might be employed. It is true, as défend- 
ants aver, that the plaintift' and Carper were equally well informed as 
to the State of the art. It follows, défendants contend, that they are 
not, for the purpose of limiting the language used in the claims, estop- 
ped from showing what that state was. The spécifications and claims 
of the patents in suit were drawn by solicitors chosen and paid by the 
plaintiff. He was himself in plaintiff's employ. Under such circum- 
stances the court might hesitate long bef ore basing an estoppel on some 
isolated phrase, or even upon a number of ambiguous sentences, in 
spécifications or claims. That is not the point hère in issue. A dif- 
férent question is présentée!. It is in what the invention itself consists; 
that is, whether it lies in the combination, for the purpose of producing 
a common resuit, of particular, definite, and, except within very narrow 
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limits, unchangeable mechanical constructions, as défendants contend, 
or whether, as plaintiff asserts, it is found in the combination of vari- 
ous opérations to bring about the desired end, there being a considér- 
able choice among a number of well-known ways of performing each 
of such opérations, as the inventer himself, at the tinie in the most 
formai way told the Patent Office. 

To the latter view Carper thus committed himself. His counsel, who 
now so earnestly and persistently argue for the latter, once gave the 
weight of their expérience, learning and ability to the former. It may 
be that neither of them are now estopped to say that what he, acting 
under their advice, swore to be true, was in fact untrue. Neverthe- 
less, before at their insistence, and for his profit, he can be held mis- 
takenly to bave told the Patent Office, under oath, that his invention 
was in substance of a différent kind than it actually was, it should be 
clear that either the state of the art or some settled principle of law 
makes it impossible to accept the view of his invention so often and 
so solemnly expressed by him. There is nothing in the record nor in 
the authorities ta which attention bas been called to make either clear. 
If it were otherwise, the défendants would be no better oft'. When 
there is room for doubt as to what a patentée means, the courts strive 
so to construe his language as to- save his claims ; but in this case, if 
words mean anything, there can be no question that Carper said his 
invention consisted, not in a combination of definite mechanical struc- 
ture, but in the combination to attain a definite end, of mechanical 
means, most of which raight vary widely in form and construction. 
If the state of the art showed that he was not entitled to claim such 
an invention, his patent would be held invalid. It would not be a 
case in which the claims were broader than the invention, but it would 
be one in which the invention described and claimed was in essen- 
tials différent from anything which the patentée had acîually invented. 

But the défendants are estopped to deny that each and every one 
of the claims is valid, however free they may be to limit the scope 
of such claims in any case in which anybody else could properly ask 
for such limitation. As the record is hère presented, it is not neces- 
sary for the plaintiff to invoke the benefit of the doctrine of estoppel. 
The grant of the patent for the invention described and claimed, of 
course, créâtes the presumption of its novelt}' and utility. There is 
nothing hère to overcome that presumption. It is perhaps somewhat 
strengthened by the fact that plaintiff' bas received a half a million or 
more for macbines made in accordance with the disclosures of thèse 
patents. 

Assuming, as bas already been held, that défendants' machine bas 
a filling chamber and means for supplying liquids thereto, each of 
the claims in suit in the first patent are readable upon défendants' de- 
vice. Most of the arguments on behalf of the défendants, why such 
claims should be so limited by construction as to make it impossible 
to read them upon their machine, are based upon the contention that 
the invention of the patent in suit was merely a combination of definite 
mechanical constructions. That contention bas already been rejected. 
In the view that bas been taken, viz. that the invention claimed was 
229 F.— 48 
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for the combination in one unified machine, ail the parts of whicli 
work together to produce one definite resuit, of means for performing 
various opérations, most if not ail of which were well known, and 
most of which, to the knowledge of those skilled in the art, could, as 
the patentée says, be performed in more than one way, there is noth- 
ing in the prior art as disclosed in this record which requires that the 
claims in suit should in favor of thèse défendants be so narrowed that 
they will not cover défendants' machine. 

A like conclusion can be reached as to ail the claims of the second 
patent in suit, except the first. The machine of the second patent in 
suit is substantially that of the first, except as to the arrangements for 
ailowing, during the filling of the bottle, the escape of surplus air and 
gas from the filling chamber. In the machine of the first patent, at 
the time the liquid begins to enter the bottle, the filling chamber is 
closed to the escape of air and gas. The volume of air within the 
bottle is greater than that of the air in the filling chamber above the 
bottle mouth, and consequently, as the liquid under gaseous pressure 
cornes into the bottle, the air in the bottle and the filling chamber, for 
it is impossible for such purpose to distinguish one from the other, 
becomes compressed and in such condition exerts a résistance to the 
flow of further liquid into the filling chamber and the bottle. The 
effect of this résistance is first to retard the filling, and ultimately to 
arrest it ail together. To deal with this situation bottiers hâve long 
employed what they call a "snifting process"; that is to say, they 
provide means by which a valve can be opened during the filling of 
the bottle to allow the escape of air and gas. Usually this snifting 
process takes place when the pressure in the filling chamber has be- 
come high ; that is, when the bottle is nearly fiUed. When the valve 
is then opened, the filling is necessarily finally completed and the 
bottle sealed at a time when, in conséquence of the escape of air and 
gas through the snifting valve, or other outlet, the pressure upon the 
contents of the bottle has been reduced considerably below that in the 
carbonator. The resuit is to waste a good deal of the gas that has 
been, with trouble and expense, there f orced into the liquid. 

The invention of the second patent was intended, in combinations 
of the kind described and claimed in the first patent, to provide 
means for overcoming this diflSculty. This end was attained by pro- 
viding means for the partial escape of gas from the beginning of the 
filling process vmtil nearly its close, and then for cutting off such es- 
cape. The eflfect necessarily was that, at the time the bottle was sealed, 
the liquids in it were under high pressure. To accomplish this pur- 
lX)se, Carper in his second patent arranged or invented a snifting tube 
which could be let down into the bottle, and which shoidd be open 
from the time at which the flow of liquid into the bottle began. This 
tube and the openings into it were so arranged as to keep the pressure 
in the bottle and filling chamber at that point most conducive both to 
filling the bottle with the greatest rapidity and to preventing any un- 
desirable escape of gas. By ingénions mechanism, when the bottle was 
fiUed to a certain predetermined point, this venting tube was closed and 
drawn up out of the way of the filling chamber. There was then no 
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longer any way of escape for the gas. As a conséquence, the process 
of filling and sealing the bottle was complétée! under a pressure at 
least equal to that prevailing in the carbonator. 

Some of the claims of the patent are limited to the précise mech- 
anism shown. Those in suit are broader and purport to cover other 
means for allowing the desired escape of gas during most of the filHng 
process, and of closing the avenue for such escape shortly before the 
bottle is sealed. As in the first patent, the patentée left no possible 
doubt that the invention claimed in thèse broader claims was the com- 
bina tion, with the machines of the prior art, of any mechanical means 
included within the language of those claims, and adapted to attain the 
contemplated resuit. Such claims may or may not be invalid as 
against any one entitled to set up such invalidity, as thèse défend- 
ants are not ; but there can be no question as to what they mean and 
were intended to cover. 

One of the éléments of the first claim of the second patent in suit 
is for automatic means for enabling the gas to escape continuously 
until the filling opération has been nearly completed. In the alleged 
infringing device means are provided by which the gas does escape 
during most of the process of filling, and the escape is eut off just 
before the filling is completed and the bottle sealed. The means for 
bringing about thèse results are somewhat difïerent f rom those shown 
in the patent in suit. There is no venting tube, but there is a valve 
which is controlled in such manner that it opens an instant after the 
filling begins. It is finally closed just before or as the filling ends. If 
that were ail, it would clearly answer the description of the like élé- 
ment in the first claim of the second patent in suit; but it is not quite 
ail. The method of control used for this valve is such that, shortly 
after it is first opened, it is closed for a brief period of time, and then 
reopened. The time is very short. The only witness who attempts to 
testify on the question estimâtes that the period during which it is 
closed is about one-tenth of the time consumed in filling a bottle, 
and as the machine will fill, according to the testimony, 1,200 bottles 
an hour, it will be seen that this closing and opening must be of the 
briefest. 

Plaintiiï's contention is that the closing is made for the sole purpose 
of evading the claims in suit; that it has no other end or function, 
and is for so brief a period that, as a practical matter, it does not in- 
terrupt the continuity of the venting. Défendants assert that they had 
a distinct purpose in view in arranging for this temporary closing. In 
the alleged infringing device the syrup is not introduced simulta- 
neously with the charged water, as in the machines described in the 
patents in suit, but is put in the bottle before the latter cornes to the 
filling chamber. The défendants say that this temporary closing is in- 
tended, in the early stages of the filling of the bottle, to keep down the 
foaming of the syrup when mixed with the gas-charged water. Such 
foaming is one of the undesirable things with which bottiers hâve to 
contend. It is likely to resuit in a certain amount of the syrup being 
carried ofï through the venting valve. They claim that the brief clos- 
ing of their venting valve and some other différences in the construc- 
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tion of their machine reduce to an appréciable extent the waste of 
syrup, whicli they charge takes place in that of the plaintiff. 

With some hésitation the conclusion has been reached that, upon 
the record as it stands, it would not be proper to hold that défend- 
ants' device infringes the first claim of the second patent in suit. Such 
holding is made solely because of the use in this claim of the word 
"continuously." That word is not found in the other claims in suit. 

The latter are accordingly, upon the évidence, held valid, and in- 
fringed by défendants' device. It f ollows that the plaintiff is entitled 
to the usual decree declaring valid ail the claims in suit, and that the 
défendants hâve infringed ail of them except the first claim of patent 
No. 1,120,596, which they hâve not infringed. 

As, at the time the preliminary injunction was granted, an agree- 
ment as to the amount of damages suffered by plaintiff in conséquence 
of the infringement was reached and entered of record, an accounting 
will not be necessary; but the decree for an injunction may also re- 
quire the payment of such sum by the défendants to the plaintiff. 



EPSTEIN et al. v. DRYFOOS. 
(District Court, S. D. New York. December 31, 1014.) 

1. Patents ®=»45 — ^Evidence of Novelty — Commebcial Success. 

lu approachins tlie eousideratlon of the patentable uovelty of an article 
of wearing apparel, it is well, in a doubtful case, to weigb cautiously the 
influence of commercial utility, for, in addition to the merlt of the product, 
many causes coiitribute to success, notably a natlon-wlde niarket, change 
of fashlons, clever advertisiug, and good business metliods. 

[Ed. Note. — For otlier cases, see Patents, Cent. Dig. §§ 51-53; Dec. 
Dig. @==>-45.] 

2. Patbj;ts <S=332S — Validity and Infhingembnt — Skirt. 

Tlie Epstein & Epstein patent, No. 8<S7,(J10, for a sl^irt or petticoat hav- 
ing the entire rear portion of the waistband formed of an eUistic band 
inelosed in the body portion, claims 3 and 4, narrowly coustrued, and 
limited, as they inust be, in view of the prior art and the proceedings 
in the Patent OtKce, hcld not infringed. 

In Equity. Suit by William Epstein and Samuel Epstein against 
Milton M. Dryfoos for infringement of letters patent No. 887,610, 
for a skirt or petticoat, granted May 12, 1908, to William Epstein and 
Samuel Epstein. On final hearing. Decree for défendant. 

Alan D. Kenyon, of New York City, for complainants. 
Charles McC. Cbapman and Fred H. Bowersock, both of New York 
City, for défendant. 

M AYER, District Judge. [ 1 ] In approaching the considération of 
the patentable novelty of an article of wearing apparel, it is well, in a 
doubtful case, to weigh cautiously the influence of commercial utility, 
for, in addition to the merit of the produçt, many causes contribute to 
success, notably a nation-wide market, change of fashions, clever ad- 
vertising, and good business methods. 

Ê=>For other cases see samo toplc & KEY-NUMBEK in ail Key-Numbered Digests & Indexes 
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[2] The "Eppo," as complainants call their petticoat, has undoubted- 
ly prcved a success. By its manufacture, complainants hâve developed 
a large business f rom modest beginnings, and hâve placed on the market 
a petticoat which women seem to like ; but, as the testimony shows, 
other garments of this kind hâve also won the popular fancy — wit- 
ness the "Klosfit." 

Thèse are the days, so the testimony amply shows, of thin outer 
garments. Wherefore the enterprising petticoat manufacturer must 
hâve in mind, not only a good fit, but alsO' a smooth-appearing under- 
garment, not afflicted with varying colors, nor with gathers tending to 
crumple. 

The Epsteins were not tlie first, hovvever, to reahze thèse essential 
requisites. Doubtless this problem antedates the file wrapper, but 
from the file wrapper it is apparent that the art advanced by little steps 
until, finally, Feuchtwanger (United States letters, No. 662,714, dated 
îsovember 27, 1900) invented something really worth while. 

'■My invention," said Feuchtwanger, "relates to improvements In skirts; 
and the object of the same is to ijroduce an underskirt wliieh will fit neatly 
over the Iilps without wrinkllng and be secured snngly about the waist. To 
aecomplish this ob.iect, I construct niy skirt of tlu'ee parts, each of a différent 
kind of material. The first part or lower skirt portion is of nonelastic ma- 
terial, the second or liip portion is of material with a médium modulus of 
elasticity, and the third portion or waistbaud is of material having a large 
modulus of elasticity." 

This patent has been held valid in the Third Circuit and hère. Green- 
wald Bros., Inc., v. Enochs, 183 Fed. 583, 106 C. C. A. 351; Green- 
wald Bros., Inc., v. La Vogue Petticoat Co. (S. D., per Sheppard, J.), 
affirmed on appeal 226 Fed. 448, C. C. A. . 

Later (United States letters patent No. 855,885, dated June 4, 1907) 
Jacob Greenwald obtained a patent for a skirt with gores, stating: 

"I am aware that heretofore skirts hâve been made, of wliich the upjier 
portion was wholly composed of elastic fabrie, such a garment being pateiited 
in United States letters patent No. 6C2,714, dated Noveniber 21, 1000, grant- 
ed to Henry J, Feuchtwanger. One of the purposes of the présent iuvention 
is to permit the use of relatlvely nonelastic material for the upper portion 
of a skirt, while still obtaining the advaiitages of smooth clost; Ht characteris- 
tic of such patented skirts. Tlius, in my improved garment, silk may be 
uscd for such upper portion ; and yet the advantages of au elastic fabrie at 
the important région may be obtained. 

"I am also aware that it is not broadly new to insert elastic gores at the 
waist région in garments, or to employ elastic strips in such waist régions. 1 
therefore do not claim the use of such devices individually." 

It is thus apparent that the field of invention had been greatly nar- 
rowed, and that the dividing line between skilled workmanship and 
invention was becoming constantly thinner. 

In this situation, complainants applied for their patent, and were 
put to the necessity of ovèrcoming prior art références until they 
finally succeeded in having allowed to them (among others) the claims 
in suit which are as f ollows : 

"3. A skirt or petticoat, comprislng a body, and a waistband, the front 
portion of fhe waistband being inelastlc and secured to the front portion of 
the said body, the entire rear portion of the waistband being elastic antî 
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formed of an elastle band, the entire rear upper portion of the said body 
inclosing the said elastic band, and longitudinal rows of stltches securing the- 
said banA-inolosing portion to the said elastic band while the latter is In a 
stretched condition, the said upper front portion of the said body being plain 
or nongathered, and the entire upper rear portion of the said body adjacent to 
the said elastic walstband portion being gathered. 

"4. A skirt or petticoat, comprlsing a body haTing a placket at one side 
thereof, and a walstband consistlng of a front and a rear portion, the front 
portion being inelastlc and secured to the upper front portion of the said 
bedy, beglnning at the plaeket and reaching to the opposite side of the body,, 
the said rear portion of the walstband being formed of an elastic band, and 
an intégral extended portion of the rear of the said body, the said extended 
body portion inclosing the said elastic band and being secured thereto through- 
out the length of the elastic band and while the latter Is in a stretched con- 
dition." 

In claim 3 the limitation "entire" employed in each of lines 4 and 6 
was deliberate, and was necessitated by the citations of prier art pat- 
ents, and in the argument accompanying the amendment dated Febru- 
ary 21, 1908 (see file wrapper), the applicants referred to the elastic 
extending "from the side plaeket clear across to the other side of 
the garment, so that, when the garment is placed in position, the en- 
tire rear portion of the waistband and the adjacent body portion 
stretches uniformly from hip to hip and thus allows the garment to- 
hang properly, even if a very stout person uses the garment," thus 
emphasizing the limitation made in the third claim, as well as in the 
two precediiig claims, not now in question. Then, in the same argu- 
ment, the applicants particularly direct the examiner's attention to 
lines 6-16, page 4 of the spécification, which correspond to lines 100 
to 112, page 1 of the printed spécification; the same being next to the 
last paragraphs above quoted from the spécification of the patent in 
suit. 

Regarding claim 4, in the same argument, it is stated that the struc- 
ture of the référence (Crocker) is foreign to that of applicants, par- 
ticularly as "the rear portion of applicants' waistband is formed of 
an elastic band and an intégral extended portion of the body inclosing 
the elastic band and secured thereto throughout the length of the elas- 
tic band and while tlie latter is in a stretched condition," this quoted 
matter being the language of lines 59-64 inclusive, page 2 (in claim 
4), of the patent. 

The file wrapper history of claim 1 f umishes additional évidence of 
the limitations imposed by the prior art. 

It must be concluded that the word "entire" meant what "entire" 
ordinarily means, and that "inclosing" meant to "envelop with sur- 
rounding material." (See Standard Dictionary définition of "enclose," 
and read also the spécification with the claims.) 

The resuit is that thèse claims (which are practically identical) must 
be strictly construed if the patent is to be sustained, and I confess I 
am sometimes reluctant to disturb the validity of a patent, where hard- 
working men hâve developed a business on the faith of it, if such a. 
conclusion is unnecessary. 

In assuming the patent to be good for the purposes of the case at 
bar, I hâve not considered as part of the prior art the Goggin skirt 
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for reasons stated at the trial (although I believe Goggin to be dis- 
interested and truthful), nor hâve I considered the Wertheim, No. 
857,968, and Gilson, No. 797,194, patents, which, I think, are relevant 
on the State of the art; but, to avoid any question, they hâve been 
eliminated and are really not necessary in this controversy. 

The alleged infringing petticoats are four in number, illustrating tvvo 
kinds of petticoat concededly sold by défendant. (Exhibits 3 and 4, 
and 5 and 6.) 

In Exhibits 3 and 4, four éléments of claim 3 are lacking as fol- 
lows : 

4. The entire rear portion of the walstband helng elastic and formed of 
an ela.stic band. 

5. The entire rear upper portion of the body inclosing the elastic band. 

6. Longitudinal rows of stitches securing the band-inclosing portion to the 
elastic band while the latter is in a stretched condition. 

8. The entire upper rear portion of the body adjacent to the elastic waist- 
band portion being gathered. 

And three éléments of claim 4 are lacking as f ollows : 

3. The front portion being inelastic and secured to the upper front portion 
of the body, beginning at the placket and reaching to the opposite side of the 
body. 

4. The rear portion of the waistband being formed of an elastic band and 
an intégral extended portion of the rear of the body. 

5. The extended body portion inclosing the elastic band and being secured 
thereto throughout the leugth of the elastic band and while the latter is In a 
stretched condition. 

The same is true of Exhibits 5 and 6, and, further, thèse two petti- 
coats do not use a side placket (thus not infringing claim 4 in any 
event), and hâve, in addition, plaits or tucks which, it is claimed, are 
an advantage, because by hand adjustment the garment can be made 
to fit a woman whose measurement is greater than the elastic stretch 
of the waist band. 

I could continue with the élaboration of détails, for in cases of this 
kind the subject-matter lends itself to more or less small similarities 
or différences ; but, af ter ail, the controversy must be decided upon 
the basic proposition that, if the scope of the patent is broadened, it 
must fall under the prior art, and therefore, if held to its true limits, 
it cannot catch in its net another device which clearly avoids the terms 
of the claims. 

As applied to Exhibits 3 and 4, it may be urged that this is a narrovv 
view; but, désirable as is the récognition of invention, it is equally 
désirable that in a busy work-a-day art, the compétitive field should 
not be limited by extending to the claims of a patent a scope which 
was never intended, and more especially where the contrivance, though 
successful, has by no means revolutionized the art. 

The bill is dismissed, with costs. 



7G0 229 FEDERAL REPORTER 

CxILLESPIE V. SMITH et al. 
(District Court, N. D. West Virginia. February 11, 191C.) 

1. Altération or Ixstrumbkts ©=>7 — Materialitï — Ixsebtiro Date. 

Where at the time a release was exeeuted the closing liue, "Witness 
iny hand îiiul seal tliis 2i)th day of Septeuiber, i'M}," did not contalu tlie 
words "29tli" aiid "September," the subse(iueiit Insertiou of thèse words 
was not sucb an aheration or addition to the writlng as reudered It void ; 
that belug the true date of tlie exécution of the release. 

[Ed. Kote. — For other cases, see Altération of Instruments, Cent. Dlg. 
§§ 34-39; Dec. Dig. <S=^7.] 

2. Altekation of Instruments ®=58 — Materiality — Surplusaoe. 

Wliere a release by plalntiff of a surety on the bond of his father's 
exécuter was signed and sealed by him wlth his owu hand, no wltncss tx.) 
hls signiiture was required, and the Indorsenieut on the release after ils 
exécution of the words, "Witness to signature, John M. Suilth," was 
surplusage, and not an altération of the instrument. 

LEd. Note. — For other cases, see Altération of Instruments, Cent. Dig. §§ 
40-46; Dec. Dlg. <®=38.] 

3. ExECUTORS and A])Ministrators <g=3531 — Construction — Effect of Seal. 

Where plalutlffl's release of a surety ou the bond of his fntlier's exécu- 
ter freni llability was under seal, the seal was coneluslve évidence of a 
suHicient considération, espeeially where It acknowledged payinent of •'i!l 
and alleged other considérations, and tliere was évidence that !?1 was in 
fact pald. 

|Ed. Kote. — For other cases, see Executors and Administratoi-s, Cent. 
Dig. §§ 2406-24.'!0; Dec. Dig. ©=531.] 

4. Release ©=12 — Considération — Kecessity. 

Under ordinary conditions a man niay without considération voluntari- 
ly forgive hls debtor hls debt, tliough lie may bave been an unjust steward. 

|Ed. Note. — For other cases, see Kelease, Cent. Dlg. §§ 18-20; Dec. 
Dig. ©::^12.] 

5. FRAUD <SÎ:::^.50 — rRESUJII'TIOHS AND BURDEN OF I'ROOF, 

Fraud Is never presunied, but must be clearly shown. 
[Ed. Note. — For other cases, see Fraud, Cent. Dlg. §§ 4G, 47; Dec. Dlg. 
<®=>ûO.] 

6. CoNTRACiTs <S=9(Î — Validity — L'ndue Influence. 

tlndue influence assumes a condition existiug where sucli baneful in- 
fluence can be exerted. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 441, 1155, 1169 ; 
Dec. Dlg. ©^9G.l 

7. Executors and Administrators <Ê=a531 — Suketies on Bond — Release — ' 

Validity — Fraud or Un due Influence. 

l'iaintilï's uncle was surety on the bond of the exécuter of plaintifE's 
father, and plalntiff lived wlth the executor in the largest towii in the 
county, whlle the uncle, a farmer, lived some 20 or more miles away. 
ïhe executor's management of the estate was such as to charge the sure- 
ties wlth liability, and plalntiff, who was not illlterate, but, on the con- 
trary, collège bred, was not Ignorant of the executor's affalrs but knew of 
at least one unfortunate investment by the executor. The executor and 
the uncle were hls sole blood relatives and had reared and cared for hlni 
from his thirteenth year to his maioiity. The uncle stated to plalntiff 
that he was au old man, désirons of settling ui> his affairs and turning 
over hls farm to his sons, and for thèse reasons asl^ed plalntiff to relieve 
him froni the suretyshlp obligation. It was clalmed that the uncle repre- 

iÊ;=5Por other cases sea same topic & KEY-NUMBER iu ail Key-Numbered Dlgests & Indexes 
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sciited that tîiis would not affect tlie liability of tlie other sureties, and the 
release was exeeuted tmder the bellef on tlie part of both parties that sueh 
\Toiihl be the légal effect of the release, but both parties were sincère in 
so believlng. Held, that the facts did not show that the release was ob- 
taiued by frand, misrepresentation, or undue influence. 

[Ed. Note. — For other cases, see Kxecutors and Administrators, Cent. 
DiîT. §§ 2400-2-130 ; Dec. Dig. ©=o31.1 

S. EXEOUTORS ANU ADMINISTRATORS (§=35.31 — SURETIES ON BoND — DiSCIIARGE— ■ 
ReLATIOX of CoSUliETY. 

While, under ordinary conditions, the rnle of stricti juris, or even 
strictissimi juris, is properly invoked in liehalf of sureties, and they should 
be released from their obligation by any dealiiigs which oi)erate to change 
or lucrease their liabillties, a release by plaintiff of one of the joint and 
several sureties on the bond of his father's exeeutor from liability re- 
leased the oth(;r sureties only to the extent to which the released surety 
would bave boen liable uiion the ultiniate ascertainment of the sum to be 
paid by the solvent and responsible sureties, as the sureties stood in the 
samo fiduciary relation to idaintiff: as the exeeutor. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 2400-2130'; Dec. Dig. (2=031.] 

In Equity. Suit b}^ John J. Gillespie against Walter R. Smith and 
others. Decree for complainant. 

Thomas P. Jacobs, of New Martinsville, W. Va., AFcCoy & Swiger, 
of Sistersville, W. Va., and Ptigh & Pugh, of Columbus, Ohio, for 
plaintiff. 

Boreman & Carter and C. E. Riggle, ail of Middlebonrne, W. Va,, 
Arthur S. Dayton, of Philippi, W. Va., and Hogg & Hogg, of Pt. 
Pleasant, W. Va., for défendants. 

DAYTON, District Judge. Gillespie has recovered in a state court 
a judgment against Walter R. Smith, exeeutor of his father's estate, 
for Çoô,008.74 and $1,341.45 costs. Execution on this decree hav- 
ing been returned "No property found," he has instituted upon the 
law side of this court, an action of debt in the name of tiie state, at his 
relation, against said exeeutor and the sureties upon his officiai bond. 
The sureties in said action at law hâve tendered a spécial plea, setting 
forth that Gillespie has, by writing under seal, released one of their 
number "from ail and every obligation and liability as a surety or 
otherwise upon the said bond," and they aver that this release operated 
to release them ail. Upon the tendcr of this plea in the law action. 
Gillespie filed this bill, in which he seeks to hâve this release annulled 
on the grounds that it was procured from him (a) by fraud, misrep- 
resentation, and undue influence ; (b) was without considération ; and 
(c) was materially changed after exécution. 

[1-4] This last contention can be at once disposed of. The release 
v/as prepared by an attorney in advance of its exécution, and in the 
closing line, "Witness my hand and seal this 29th day of September, 
1909," the figures "29th" and the word "September" were not incor- 
porated, but inserted, after the paper was signed by Gillespie, by John 
M. Smith, the surety released, who also indorsed below the writing 
the words, "Witness to signature, John M. Smith." There is no ques- 

(g^^For otlier cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & In(Jexea 
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tion but what the 29th day of September, 1909, was the true date 
this release was executed, and in no way bas it been made apparent 
that the date of its exécution is in any way material to the controversy 
hère. The insertion of this date, therefore, I do not regard as such 
an altération or addition to the writing as to render it void. The in- 
dorsement of the words "Witness to signature, John M. Smith," below, 
must be held to be surplusage, as no witness to the signature of Gilles- 
pie, who with bis own hand signed and sealed it, was by law required. 

Nor do I bave difficulty in disposing of the second ground alleged 
against the validity of the release, that of lack of considération ; and 
this for the reasons that : At common law the part payment of a debt 
is not sufficient considération for its discharge. Bailey v. Day, 26 Me. 
88 ; Potter v. Green, 6 Allen (88 Mass.) 442. If the discharge be by a 
sealed instrument, it is of no conséquence what the actual considéra- 
tion may be, for the seal is conclusive évidence of sufticient considéra- 
tion. _ Deering v. Moore, 86 Me. 181, 20 Atl. 988, 41 Am. St. Rep. 534. 
But, if this were not so, the instrument itself admits payment of one 
dollar and allèges other considérations ; and, while Gillespie now 
dénies payment of this dollar, Smith and his son say it was paid. The 
Suprême Court of Appeals of this state, in Rease v. Kittle, 56 W. Va. 
269, 49 S. E. 150, bas very strikingly illustrated the importance and 
effect of a dollar payment, set forth as paid in contracts. Finally, I 
bave no doubt but what under ordinary conditions, a rational man may 
without considération voluntarily forgive bis debtor his debt, although 
he may bave been an unjust steward. 

[5-7] This brings us to the considération of the first contention, 
that this release was obtained by fraud, misrepresentation, and undue 
influence. The direct évidence touching this is confined to the state- 
ments of the two men, Gillespie, the plaintiff, and John M. Smith, the 
released surety. It is not necessary to consume time in discussing it 
in détail. I bave gone over it time and again, and the conviction bas 
grown stronger in my mind each time that, so far as any charge of 
fraud or undue influence is concerned, it must be rejected. Fraud 
is never to be presumed, but must be clearly shown. Undue influence 
assumes a condition existing where such baneful influence can be ex- 
erted. 

Touching the charge of fraud, the release stands admitted as having 
been executed, and there was nothing fraudulent on the part of John 
M. Smith stating to his nephew that he was an old man, desirous of 
settling up his afïairs and of turning over his farm to his sons, and for 
thèse reasons asking him if he was willing to release him f rom this sure- 
etyship obligation. It is not to be assumed that this young man, Gil- 
lespie, was less able, under ail the circumstances, to care for his own 
interests in this matter than this old farmer was of his. The farmer 
had lived his life some 20 or more miles away from Sistersville, the 
largest town in the county ; the young man bad lived bis in this largest 
town, and in the home of the defaulting executor. He was not wholly 
ignorant of this executor's business afïairs ; on the contrary, he at least 
knew of the unfortunate Virginia real estate investment made by this 
executor, and himself had part in the efïort to save it. He was not 



GILLESPIE V. SMITH 763 

illiterate; on the contrary, he was collège bred. Again, there was 
nothing unnatural in this young man, looking on life with youth's 
confidence and faith in the future, and his ability to work out his own 
fortune without harassing his uncle, who was old and had a consid- 
érable family dépendent upon him, being entirely willing to free the 
older man from this obligation. It is to be remembered that the Smiths 
were his sole blood relatives so far as the record discloses, and had 
reared and cared for him from his thirteenth year to his majority. 
His two possible interviews with this farmer uncle, or his single one 
according to his statement, touching the exécution of this release, do 
not disclose such exercise of influence as seems to me to hâve rendered 
the conduct of Smith undue or unlawful. 

Upon one point there can be no disagreement. Whether Smith 
made représentation that his release would not affect the liability of 
the other sureties or not, it cannot be disputed that the release was 
executed under the clear understanding of both that it would not. If 
it is to be held that it in fact does operate to release such other sureties 
from liability, then we are confronted with the fact that it was exe- 
cuted under an innocent misconception of the law governing the mat- 
ter. I say "innocent," because it seems to me clear that both parties 
were sincère in their conception of the légal effect of this paper. 
And that there was excuse for such conclusion by them will be clearly 
demonstrated by any one who undertakes to ascertain what the law 
is touching this question. I am persuaded from a careful examination 
that few légal propositions hâve been more confused by conflicting 
précédents than this one. This confusion can be very well illustrated 
by quoting from the légal encyclopedias and text-books. Cyc. says : 

"Under tlie common-law rule, where cosureties were bound jointly, a re- 
lease of one discharged ail ; but in equity the cosureties remained liable for 
their proportionate shares, and under the modem law, a covenant not to sue, 
or a release of one cosurety, does not discharge the others ; but he remains 
liable for his proportionate share of the indebtedness, especially if the surety 
released has paid his own proportionate part." 32 Cyc. 156. 

The American and English Encyclopsedia of Law (2d Ed.) vol. 
27, page 527, says : 

"A surety is only partially discharged where the créditer releases a co- 
surety, and the resuit is the same whether the creditor obtaius from the 
surety discharged by him his full proportion of the debt or iherely exécutes 
the release voluntarily. As generally stated, the rule is that the remaining 
surety is exonerated to the estent to whlch he would hâve been entitled to 
contribution from the released surety. Some of the older décisions hold, or 
seem to hold, that the remaining surety in such case is wholly discharged at 
law, but the more équitable rule is now settled as stated above." 

Elliott on Contracts, bk. 3, § 2064, says: 

"The unconditional release of one joint or joint and several promisors Is 
generally gpeaking a release of ail: Provided, the release is without the con- 
sent of the cosureties or joint obligors." 

Counsel for défendants, in their brief, hâve very rightiy indicated 
that the proposition has been further complicated by reason of the 
abolition of the common-law for the Code practice by some of the 
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States and by spécial législative enactments by others; but they in- 
sist that the common-law rule releases ail the sureties, that the com- 
mon law prevails in West Virginia, and that no statute bas been enact- 
ed in the state modifying or repealing it in this particular, and they 
cite Maslin's Ex'rs v. Hiett, 37 W. Va. 15, 16 S. E. 437, and Ruther- 
ford v.Rutherford, 55 W. Va. 56, 47 S. E. 240, and further point out 
that Virginia now has a statute abrogating the rule, but before its 
passage adhered to it, as shown by the rulings in Blow v. Maynard, 
2 Leigh (29 Va.) 29-59, Peasley v. Boatwright, 2 Leigh (29 Va.) 196, 
and Garnett v. Maçon, 6 Call. (10 Va.) 308, Fed. Cas. No. 5,245. It 
is very difficult to resist the force of this argument. The question, 
however, is still further complicated by reason of the very varied 
number of conditions in which it may arise and bas arisen in business 
transactions involving the relations of principal, sureties, creditors, 
and other interested parties, and the application of a gênerai, and I 
may say arbitrary, rule of this character to ail of such conditions and 
relations. 

[8] Without extending the discussion to undue length, I may say 
that my study of the authorities has led me to believe that the tendency 
in the past has been to extend its scope and opération beyond its orig- 
inal purpose, and that in common-law states it may well be held to be 
subject to certain limitations and exceptions. The reason of the law 
is the life of the law. Under ail ordinary conditions the rule of 
"stricti juris," or even "strictissimi juris," is jiroperly invoked in be- 
half of sureties, and this for the reason that they assume a responsi- 
bility ordinarily without any expectation of pecuniary profit or gain. 
It is but reasonal)le and right, therefore, that they should be released 
from their ol)ligation by any dealings which operate to change or in- 
crease their liabilities. Ward v. Tinkliam, 65 Mich. 695, 32 N. W. 
901. An every day illustration of such change or increase of lia- 
bility is found in the undue extension of time to pay, by a créditer to 
the principal after he lias received notice from the surety to sue. It 
woukl seem, too, that in the old common-law practice of England the 
rule imder discussion may hâve arisen from the fact that bonds were 
almost wholly joint as to their obligors, and the release of one neces- 
sarily released ail, because suit could be maintained against ail only. 
Under the modem "joint and several" surety contract the reason for 
the rule is greatly lessened and modified. Be this as it may, it seems 
to me that in cases like this of fiduciary bonds, joint and several in 
character, taken by the state in the course of its let'al care. custody, 
and administration of the estâtes of its "wards in chancery," another 
rule is applicable, to wit, that: 

"A relcnse siven by the beiieflciarles to a surety, in ordor to be upheld, 
niust bo xbowiii to be falr and reasonnble, bocause the sufeties staud In the 
same fiduciary relation to tlie bénéficiaires as the prhicijjal does." 11 Am. & 
Eng. Ene. of Law (2d Ed.) 896, citiug Baines v. ISarnes, G4 Ala. 375. 

And applying this rule to this case, it would seem perfectly clear 
that thèse cosin-eties of Smith, who bouncl themselves jointly and 
severally to see to it that this estate of Gillespie should be properly 
administered and turned over to hini when he became of âge or to 
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his guardian during his minority by tlie exécuter, can urge no reason- 
able change or increase of their liabilities, provided Gillespie be held 
to remit and crédit the full part of the liability that Smith would be 
Kable for, if he had net been released in the ultimate ascertainment 
of the sum such sureties, or the solvent and responsible ones, may 
bave to pay by reason of the executor's default. This seems to me 
to be just, reasonable, and in accord with equity and good conscience. 
Therefore I will entertain this bill and enter a decree restraining 
the défendant sureties from using said release for other purpose than 
to secure for themselves, in the trial of the law action, crédit for such 
a sum as Smith would be liable for if he had not been released, which 
sum must be a full and equal share of what the solvent sureties may 
hâve to pay or be liable for. No costs in this case will be awarded 
either side. 



CARSON V. GORE-MEENAN 00. 

(District Court, D. Connecticut. February 9, 1016.) 

No. 755. 

1. Deatii "©=325 — Actions for Death — Defksses — Settlement or Release. 

Gen. St. Conn. 1902, § 1004. provides tliat tlie execvitor or adniinistrator 
of any person whose deatli shall tiave iiecn caused by négligence may re- 
eover of the party in fanlt just damageK, not exceeding $5,000. Section 
?>99, prior to Its amendment in 101.5, provided that damages recovered un- 
der section 1004 should be distributed, after deductlng costs and expenses, 
one-half to the husband or widow and one-lialf to the lineal descendants, 
per stirpes, and tliat, if thei'e were no such descendants, the whole 
should go to the husband or widow, or, if tliere was no husband or 
■widow, to tlie heirs, according to the law regulating the distribution of 
Intestate Personal estate. Held, that a settlcment with the widow of a 
décèdent before her appointment as administratrix and a release by lier 
was not a défense to an action thereafter brought by her as adiniiiistratrix, 
since the beneficiaries of the action bave no vested right prior to judg- 
lïient. and the amount recovered is to be distributed to tliose who are 
beneficiaries on the day the .iudgment is rendered ; the statute not con- 
teniplating a distribution to tlie Personal représentatives of deceased 
beneficiaries. 

[Ed. Note.— For other cases, see Death, Cent. Dig. § 27; Dec. Dig. 
<S:=>25.] 

2. CONSTITUTIONAL LaW <g=5l05 — RlGIIT TO DAMAGES AS PeOPERTY. 

There can be no vested right in a claim for damages for a tort not 
connected vs'ith or growing out of a contractual relation until judgraent 
is rendered, and until that tlnie the claim is a mère expectancy or an In- 
clioate right, not assignal>le, and not liable to attachment, and not a debt. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 228- 
235; Dec. Dig. ®=>105.] 

3. Descext AND Distribution <@=>76 — Executoss and Administrators <S=349 

—Right to Damages as Property. 

A claim for damages for a tort does not pass to an administrator as 
assets, save by virtue of a statute, nor descend to a person's heirs until 
judgment is rendered. 

[Ed. Note. — For other cases, see Descent and Distribution, Cent. Dig. §§ 
252-262; Dec. Dig. <g=376: Executors and Administrators, Cent. Dig. §§ 
mi, 30.3-305 ; Dec. Dig. <S=>49.] 

©==>Por other cases see game topic & KKY-NUMBER in ail Key-Numbered Digests & Indexes 
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4. Death ^==69'— Actions fob Causing Death — Evidence. 

In an action for death under the Connectlcut statute, the trial court 
bas nothing to do wlth the distribution of the recovery, and évidence of 
the number and condition of the beneflclaries is inadmissible on the ques- 
tion of damages, and can by any possibllity be admissible only to show 
an absolute lack of beneflclaries or helrs. 

[Ed. Note.— For other cases, see Death, Cent Dig. §§ 86, 87; Dec. 
Dlg. ®=>69.] 

5. Stattjtes <S=267, 276 — Construction — Statutort Peovisions as to Con- 

stbuction. 

Gen. St. Conn. 1902, f 1, provlding that the passage or repeal of an act 
shall not afïect any pendlng action, does not limlt the power of the Légis- 
lature in the enactment of laws, nor afCect the construction of laws when 
enacted when the législative intent is clear, and must yleld to later ex- 
pressions of the législative will. 

[Ed. Note.— For other cases, see Statutes, Cent Dlg. §§ 350-359, 871, 
872 ; Dec. Dig. ©=267, 276.] 

At Law. Action by Martha J. Carson, administratrix, against the 
Gore-Meenan Company. On demurrer to certain défenses in the an- 
swer. Demurrer sustained. 

Robert J. Woodruiï, of New Haven, Conn., for plaintifï. 
Seymour C. Loomis, of New Haven, Conn., for défendant 

THOMAS, District Judge. [1] After the décision sustaining the 
demurrer to the second défense of the defendant's answer, the de- 
fendant, with the permission of the court, amended its second and 
third défenses. Thèse défenses, as amended, aver that prior to the 
appointment of the plaintiff as administratrix, and before the bring- 
ing of the action, the decedent's widow, who is also the administratrix, 
for a valuable considération, released and settled and gave a full ac- 
cord and satisfaction of ail claims arising against the défendant by 
reason of the decedent's death, and for a valuable considération waived 
and released ail claims which might arise against the défendant be- 
cause of any négligence of the défendant; that the décèdent left 
no lineal descendants, and left surviving him a widow, who is the 
sole beneficiary of any sum which may be recovered in this action, 
and who, as administratrix, is prosecuting this action. A demurrer 
has been filed challenging the sufficiency of thèse défenses. Elaborate 
briefs hâve been presented and the questions involved hâve been ex- 
haustively argued. In my opinion the décision sustaining the original 
demurrer should stand. 

The vice of the defendant's argument is that it erroneously assumes 
that the beneficiaries' right in the judgment which may be recovered 
in an action upon section 1094 of the General Statutes of Con- 
necticut. Revision 1902, vested before the judgment. This con- 
tention is not Sound. The beneficiaries cannot be determined until 
the judgment is rendered, and the court of probate has nothing to 
do, except to détermine who are the beneficiaries on the day the judg- 
ment is rendered, under section 399 of the General Statutes of 
Connecticut, Revision 1902, as it was prior to the amendment of 

<S=^For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexe* 
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1915 ; that is to say, if the widow of a décèdent, in an action 
brought under section 1094, who had survived him, should die before 
judgment, the share which she would hâve received, had she lived un- 
til judgment, would lapse, and would then be distributed to the other 
heirs entitled to share in the judgment, and so, if the lineal descend- 
ants surviving him should die before the judgment, their share would 
accordingly lapse and pass to the widow. Section 399 clearly does 
not contemplate a distribution to personal représentatives, and such 
a construction of the statute is manifestly opposed to both its letter 
and spirit. The purpose of the Connecticut statute, as has been re- 
peatedly held, is to provide for the survival of the decedent's right of 
action for the compensation of those dépendent upon him, to be de- 
termined as of the date of the judgment, and, had it contemplated a 
distribution to légal représentatives, it would hâve said so in so many 
words, as do sections 396 and 398 of the General Statutes of Connecti- 
cut, Revision of 1902 — the gênerai statutes of distribution of the State. 
"Expressio unius est exclusio alterius." Whether the amendment of 
1915 has changed the law in this respect it is not now necessary to 
décide. 

[2, 3] Moreover, there can be no vested right in a claim for dam- 
ages for a tort, not connected with or growing out of a contractual 
relation until judgment is rendered. Such a claim does not pass to 
the administrator as assets, save by virtue of a statute, does not 
descend to the heirs, and constitutes no basis for the action of any 
légal principle" until judgment is rendered, and up to that time the 
claim is a mère expectancy, or an inchoate right, not assignable, not 
liable to attachment, and not a debt. Holcomb v. Winchester, 52 
Conn. 447, 52 Am. Rep. 609; Brown & Adams v. United Button Co., 
149 Fed. 48, 79 C. C. A. 70, 8 L. R. A. (N. S.) 961, 9 Ann. Cas. 445 ; 
In re New York Tunnel Co., 159 Fed. 688, 86 C. C. A. 556 (C. C. 
A. 2d Cir.) ; In re Ostrom (D. C.) 185 Fed. 988. 

[4] The trial court has absolutely nothing to do with the distribu- 
tion under the Connecticut statute, and évidence of the number and 
condition of the beneficiaries is inadmissible as bearing upon the ques- 
tion of damages. McEUigott v. Randolph, 61 Conn. 159, 22 Atl. 1094, 
29 Am. St. Rep. 181 ; Goodsell v. Hartford & New Haven R. R. Co., 
33 Conn. 51. And the only circumstances under which such évidence 
could by any possibility be admitted would be thé absolute lack of any 
beneficiaries or heirs, in which event the action would fail. 

The précédents cited by counsel for the défendant in support of its 
contention arise in jurisdictions where the statutes are substantially 
différent from the Connecticut statute, and where the existence of the 
cause of action is not dépendent upon the appointment of an admin- 
istrator, but grows out of the négligent death; the action being for 
damages sustained by designated beneficiaries on account of such nég- 
ligent death, and which comes into existence by reason of the death, 
and which is not cumulative, nor the survival, continuation, or enlarge- 
ment of any existing right, but the substitution of a new right and 
remedy by way of exception. It is possible in such cases a right of 
action might vest in the designated beneficiaries when the action ac- 
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crues, although the administrator as a trustée is a necessary party, 
but the Connecticut statutes clearly exclude any such construction. 

As already indicated, the whole ténor of the décisions of the Con- 
necticut Suprême Court of Errors is to make the action given by sec- 
tion 1094 a purely survival one for the compensation of tliose dé- 
pendent upon the décèdent, free from claims of creditors, sucli ben- 
eficiaries to be deterniined under section 399 as of the date of the 
judgment. 

This view of the law is borne out by Blagge v. Balch, Broolts v. 
Codman, and Foote v. Women's Board of Missions, cases arising 
under the act of Congress relating to the Frencli spoliation claims 
and reported in 162 U. S. 439, 16 S. Ct. 853, 40 h. Ed. 1032. Thèse 
were writs, of error to the Suprême Judicial Court of the state of 
Massachusetts and the superior court of the state of Connecticut for 
the county of New Haven, respectively, and involved the construc- 
tion of the proviso in the Act of Congress of March 3, 1891, c. 540, 
26 Stat. 908, which is as follows: 

'■ïhat in ail cases wliere the original snfferers wcre adjudicateil bankrupts 
tlie awards sliall be iiiade on belialf of the uext of kin lustead of to assignées 
lu bankruptcy, and the awards in the «ases of ludlvidual clalmaots shall uot 
be paid until the Court of Claims shall eertify to the Seeretary of the Treasury 
that the Personal représentatives on whose behalf the award is made repre- 
seut the uext of kin, and the courts which granted the administrations, re- 
spectively, shall havc certlfied that the légal représentatives hâve given adé- 
quate seeurity for the légal dlsbursement of the awards." 

The Suprême Court held, reversing the Suprême Judicial Court of 
Massachusetts, in Codman v. Brooks, 159 ^lass. 477, 34 N. E. 689, and 
the Suprême Court of Errors of the State of Connecticut, in Leffing- 
vvell's Appeal from Probate,. 62 Conn. 347, 25 Atl. 453, that the words 
"next of kin," as used in the proviso meant next of kin living at the 
date of the act, and not at tire decease of the original sufferers. In 
the course of tlie opinion of the court, wliich was delivered by Chief 
Justice FuUer. at page 462 of 162 U. S., at page 858 of 16 Sup. Ct. 
(40 L. Ed. 1032), it is said : 

"And this conclusion is in harmony with * * * section lOSt of the Re- 
vised ytatutes in référence to reeovery of damages by the légal représentatives 
of persons kliled by wrongful act in violation of the civil rights act of 1871, 
the Act of Congress of February 17, 18S.5, c. 126, 2;> Stat. 307, providing for ac- 
tions in the District of Columbia for the death of persons caused by wrongful 
acts of others and generally with the statutes of the states giving a right of 
action for injuries resulting in death." 

[5] It is urged that the amendment of 1915 (Laws 1915, c. 44) 
falls within the contemplation of section 1 of the General Statutes 
of Connecticut, Revision of 1902, providing that the passage or re- 
peal of an act shall not affect any pending action. This statute does 
not seern in any way inconsistent with the views expressed, for the 
reason that that provision was not intended to limit the power of the 
Législature in the enactment of laws, nor to affect the construction 
of laws when enacted when the législative intent is clear, and thèse 
législative enactments must yield to the later expression of the légis- 
lative will. Lew v. Bray, Sl Conn. 213, 217, 70 Atl. 628. 
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I am also supported in my conclusion by Yelton v. Evansville & 
Indianapolis R. R. Co., 134 Ind. 414, 33 N. E. 629, 21 L. R. A. 158; 
Pittsburgh, C, C. & St. L. R. R. Co. v. Hosea, 152 Ind. 412, 53 N. 
E. 419; Cowen v. Ray, 108 Fed. 320, 47 C. C. A. 352 (C. C. A. Sixth 
Circuit) ; Dowell v. Burlington, C. R. & N. R. R. Co., 62 lowa, 629, 
17 N. W. 901 ; Baltimore & Ohio R. R. Co. v. McCamey, 12 Ohio 
Cir. Ct. R. 543 ; and Maney v. Chicago, B. & Q. R. Co., 49 111. App. 
105. Thèse cases hold that because a right of action for wrongful 
death did not exist at common law, but is dépendent entirely upon 
statutory authority, therefore, if the statute provides that such action 
shall be brought by the représentative of the décèdent for the benefit 
of certain named beneficiaries, such représentative may maintain an 
action without référence to what the beneficiaries may hâve donc in 
the matter. The reasoning in the cases last cited is well stated in Yel- 
ton V. Evansville & Indianapolis R. R. Co., supra, at page 417 of 134 
Ind., at page 630 of 33 N. E. (21 L. R. A. 158) as follows: 

"The action is prosec-uteU under section 2S4, R. S. 1881. Tliis section au- 
tliorizes the action to be prosecuted by the adminlstrator of the décèdent. 
Tlie damages recovered inure to tlie exclusive benefit of the widow and chil- 
dren of the deeeased. In this case, there beiiig no children, the damages vvould 
inure to the sole benefit of the widow, but she could not prosecute the action. 
It must be prosecuted by the adminlstrator. Tliis being true, if the widow can 
compromise the cause of action and release the damages, so as to terminate the 
suit, it places the adminlstrator in the anomalous position of having the sole 
right to prosecute the action and yet gives to the widow, or widow and chil- 
dren, if there be children, the right to com])romise the action outside of court, 
and cancel the claim for damages upon which the action is based. While it 
would give to the adminlstrator the sole right to prosecute the action, yet he 
would not hâve the sole right to control the prosecution of the action once 
conmienced. It would seem that the law which authorizes a person to prose- 
cute an action would give to him, by necessary inii)lication, the right to control 
such prosecution, and not permit one not a party to the action, and having no 
right to be a party to the action, the right to compromise the action. Whlle 
actions under this section of the statute are prosecuted for the benefit of, 
and the damages inure to the exclusive benefit of, the widow and children of 
the deeeased, yet it contemplâtes the collection of the damages by the admin- 
lstrator, and the tuniing of the same over to the widow and children on final 
settlement." 

I hâve endeavored to give the question before us careful considéra- 
tion, especially as the précise point involved does not seem to hâve 
been decided by the Connecticut courts; but, in view of the similarity 
between the Connecticut statute and those of lowa and Indiana, I am 
compelled to abide their ruling, and hence the conclusion reached on 
the first argument. 

Let the demurrer be sustained. 
229 F. — i9 
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LANTERMAN et al. v. DELAWARE, L. & W. R. CO. et al. 
(District Court, D. New Jersey. February 9, 1916.) 

1. Malicious Prosecution <ê=334 — Teeminatiox of Pkosecution — Necessitt 

OF Favorable Termination. 

Under tlie rule in New Jersey, it is not essential to tbe maintenance of 
an action for malicious prosecution, based on a prosecution seeking to 
hâve plaiutifCs lield to bail to keep the peace, that tlie criminal proceeding 
shall hâve terminated in plaintiiïs' f avor ; and an action lies, even though 
plaintiffs hâve been required to give bail, as such a prosecution is es 
parte, and the truth of the statements made by the complainant cannot be 
controverted, and the person against whom the complaint is made is afford- 
ed no heariug or opportunity to obtain a favorable décision, but can 
merely attac-k the sufiiciency of the complaint, and not its truth. 

[Ed. Note. — For other cases, see Malicious I^rosecution, Cent Dig. § 70 ; 
Dec. Dig. <S=>34.] 

2. Malicious Prosecution <&=>24, 51 — Want of Probable Cause — Result of 

Prosecution. 

As proceedings to hâve plaintiffs held to bail to keep the peace were 
ex parte, and plaintiffs were afforded no opportunity to controvert the 
truth of the charges made against them, the fact that they were placed 
under bonds to keep the peace afforded no évidence of probable cause in 
an action for malicious prosecution, and a complaint alleging that the 
order requiring them to give bonds was procured through the false testi- 
mony of one of the défendants, and that the charge was in fact false, and 
made wlthout reasonable or probable cause, was sufficlent, though it 
showed that they were required to give bail. 

[Ed. Note.— For other cases, see Malicious Prosecution, Cent. Dig. §§ 
49-55, 98, 99 ; Dec. Dig. <S=S4, 51.] 

At Law. Action by U. S. Grant Lanterman and another against 
the Delaware, L,ackawanna & Western Railroad Company and another. 
On motion to strike out complaint. Motion denied. 

WiUiam C. Gebhardt, of Jersey City, N. J., and Wilham H. Mor- 
row, of Belvidere, N. J., for plaintiffs. 
Frédéric B. Scott, of Jersey City, N. J., for défendants. 

HAIGHT, District Judge. This is an action for malicious prosecu- 
tion, based upon a complaint presented to a justice of the peace by 
the défendant Lunger, at the alleged direction of the other défend- 
ant, the Lackawanna Railroad Company, charging the plaintiffs with 
threats to do Lunger bodily harm, whereby he had been put in fear 
of bis life. It is alleged that by reasoo of the charge so made a 
warrant was issued, and by virtue thereof the plaintiffs were arrested 
and brought before the justice, who thereupon, by reason of false tes- 
timony given by Lunger and others, required each of the plaintiffs to 
enter into a recognizance to keep the peace ; that they did not do so, 
and were thereupon committed to the Warren county jail, where they 
were imprisoned for three days. It is also alleged that the charge 
was false, and that it was made from motives of malice and without 
reasonable or probable cause. The objection to the complaint is that 

<S=3For other cases see same toplc & KEY-NDMBBR in ail Key-Numbered Dlgests & Indexe» 
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jt fails to set forth a cause of action: (I) Because it contains no al- 
légation that the prosecution has terminated in the plaintiffs' favor; 
and (2) because it appears on the face of the complaint that the prose- 
cution was based on reasonable and probable cause. 

[ 1 ] The first alleged def ect would unquestionably be fatal, were this 
an ordinary suit for malicious prosecution, because an essential élé- 
ment of such an action is that the criminal prosecution shall hâve ter- 
minated in favor of the plaintilï. But in this respect an action based 
on a prosecution which sought to hâve the plaintiff held to bail to 
keep the peace, such as that complained of in this case, is an exception 
to the gênerai rule ; and in such cases it is not necessary that the 
criminal proceeding shall hâve terminated in the plaintifï's favor, and 
an action lies, even if he has been required to give the bail. Apgar v. 
Woolston, 43 N. J. Law, 57, 65 ; Steward v. Gromett, 7 Com. Bench 
(N. S.) 191 (141 Eng. Rep. Full Repr't, 788); Gastrique v. Behrens, 
3 El. & El. 709, 721 (121 Eng. Rep. Full Repr't, 608, 613). The 
reason for this exception is that such a prosecution is ex parte, and 
the truth of the statements made by the complainant cannot be con- 
troverted, and therefore the person against whom the complaint is 
made is afforded no hearing or an opportunity to obtain a favorable 
décision. Ail that he can do is to attack the sufficiency of the com- 
plaint, but not its truth. As startling as this statement, regarding the 
rights of a person against whom proceedings to hold to bail are in- 
stituted, may seem, it is undoubtedly the rule of the common law. 
Steward v. Gromett, supra; The King v. Doherty, 13 East, 171 (104 
Eng. Rep. Full Repr't, 334) ; Lord Vane's Case, H. 17 Geo. II (reported 
in full in note in 104 Eng. Rep. Full Repr't, 334) ; The King v. IPiring- 
loe, M. 7 Geo. II (reported in note 104 Eng. Rep. Pull Repr't, 336) ; 
The King v. Stanhope, M. 6 Geo. IV (reported in full in note 113 
Eng. Rep. Full Repr't, 949) ; The Queen v. Dunn, 12 Ad. & E. 599 
(113 Eng. Rep. Full Repr't, 939). The only case apparently opposed 
to this rule, to which mv attention has been called, is Rex v. Parnell, 
2 Burr. 806 (97 Eng. Re'p. Full Repr't, 572), decided in 1759. But, if 
that case is so opposed, it is clearly contrary to the great weight of au- 
thority of the English courts. Moreover it can probably be distin- 
guished from them because of the peculiar facts there presented. 

I cannot find that the above rule of the common law has been 
changed by statute in New Jersey. It was considered to be the rule 
in this State when Apgar v. Woolston, supra, was decided. It follows, 
therefore, that it was not necessary for the plaintiffs to hâve alleged 
in their complaint a termination, favorable to themselves, of the crim- 
inal proceedings alleged to hâve been instituted against them by the 
défendants. 

[2] This, likewise, disposes of the second supposed defect of the 
complaint, because, as the proceedings before the justice of the peace 
were ex parte, and the plaintiffs were afforded no opportunity to 
controvert the truth of the charges made against them, the fact that 
they were placed under bonds to keep the peace affords no évidence 
of probable cause. The complaint allèges that the order requiring the 
plaintiiïs to give bonds was procured through false testimony given 
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by the défendant Lunger, and others, and that the charge was in fact 
false, and was made without reasonable or probable cause. 

The motion to strike ont the complaint will therefore be denied, 
with costs. 



BATES V. DRESSEE et aL 

(District Court, D. Massachusetts. December 17, 1915.) 

No. 227. 

1. COTJETS <®=>294 ^JtTBISDIOTION OF FEDERAL COTJETS SUIT BT ReCEIVEB 01 

Naïionai. Bank. 

The fact that a suit Is brougtit by the recelver of a national bank in the 
course of wlndlng up Its afl'airs gives a fédéral District Court jurisdic- 
tlon, under Judlclal Code (Act March 3, 1911, c. 231) § 24, par. 16, 36 Stat 
1092 (Comp. St. 1913, § 991), regardless of the cltlzenshlp of the parties. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. | 836; Dec. Dlg. 
<S=2Ô4.] 

2. Equitt <g=>409 — Refeeence to Masteb by Consent — Review of Findings 

op Masteb. 

Under a consent order, referring a case to a master to hear, and to re- 
port to the court his findings of fact and rullngs of law thereon, which 
further provides that any party "shall hâve the rlght to a review and a 
détermination by the court upon the évidence reported by the master," 
and that the master "shall report to the court ail the évidence bearlng 
upon any question of fact which any party desires to be re-examlned and 
found by the court," the findings of fact by the master are no more than 
presumptlvely correct, but vcill be sustained, except as they appear to the 
court to be clearly agalnst the weight of évidence, or so Inconsistent with 
each other that they canuot properly stand. 

[Ed. Note.— For other cases, see Equlty, Cent Dlg. §§ 904, 920-923; 
Dec. Dig. (g=>409.] 

3. Banks and Banking <S=5>253 — Insolvency— Diabilitt of Dieectobs, 

ïlîe by-la\vs of a national bank provlded that every six months, which 
was supposed to be immedlately preceding the declaring of the semlan- 
nual dlvidend, there should be appolnted by the board of dlrectors "a com- 
mlttee whose duty It shall be to examine into the affalrs of the bank, to 
count its cash and compare Its assets and llabllltles with the balance on 
the gênerai ledger, for the purpose of ascertalning whether or not the 
books are correctly kept and the condition of the bank in a sound and 
solvent condition." The deposits averaged between $300,000 and $400,000. 
Durlng the three years and three months preceding its closing, the book- 
keeper who kept the deposlt ledger was stealing from the bank In In- 
ereasing amounts, which aggregated $310,000. His method was the draw- 
Ing of checks on the bank, which were cashed in a city and retumed with 
other checks through the clearing hôuse. He recelved the checks, wlth- 
drew his own, and charged the sum to other deposlt accounts, until the 
amount grew toc large to be covered In that way, and then made false 
entrles and footings, which an examination of his ledger would hâve read- 
lly detected. Durlng the tlme the dlrectors made but two examlnations, 
and on neither occasion dld the committee examine the deposlt ledger, 
Dor compare the checks recelved through the clearing house with the lîsts 
which accompanled the same, from which the remittances were made. 
There were also other clrcumstances which should hâve put them on 
Inquiry. Held, that the dlrectors were négligent in failing to make ex- 
amlnations at proper tlmes and la proper manner, and were llable for the 
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losses of the bank tlirough the thefts after the time wlien a proper ex- 
aminatlon would hâve diselosed the same. 

[Ed. Xote. — For other cases, see Banks and Banking, Cent. Dlg. §§ SM4- 
949 ; Dec. Dig. ©=3253.] 
4. Abatemest and Revival ©=353 — Causes of Action Which Suevive— Ac- 
tion BY Bank Receiveb Against Diebctoes. 

An action by the receiver of an insolvent national bank against its di- 
rectors, to recover for losse.s sustained through their misconduct or nég- 
ligence for the beneflt of creditoi's and stoekholders, is ex contractu, aud 
survives the death of a défendant. 

l'Kd. Note. — For other cases, see Abatement and Revival, Cent. Dig. §§ 
251, 252 ; Dec. Dig. ©=53.] 

In Equity. Suit by John L,. Bâtes, receiver of the National City 
Bank of Cambridge, Mass., against Edwin Dresser and others. De- 
cree for complainant. 

Bâtes, Nay & Abbott, of Boston, Mass., for plaintiff. 

Clarence A. Bunker, of Boston, Mass., specially for Geo. E- Rich- 
ardson. 

A. E. Pillsbury, of Boston, Mass., specially for David A. Barber. 

Tyler & Young, of Boston, Mass., for défendant Geo. E. Richard- 
son. 

Robert M. Morse and Alger, Dean & Sullivan, ail of Boston, Mass., 
for défendants, Edwin Dresser, Sumner Dresser, and Geo. W. Gale. 

BINGHAM, Circuit Judge. This is a bill in equity, brought by the 
plaintiff, as receiver of the National City Bank of Cambridge, Mass., 
against the défendants, to recover the losses which the bank sustained 
through the défalcations of George W. Coleman, its bookkeeper, which 
took place during a period extending from November 24, 1906, to the 
close of .the bank, Eebruary 21, 1910. 

The plaintiff's claim of a right to recover is based upon the ground 
that the défendants, as président and directors of the bank, were 
bound to use due care and diligence in the management and super- 
vision of its affairs, and that, through their négligence in this respect, 
they failed to discover Coleman's misconduct in season to prevent the 
whole or any part of the losses which the bank sustained during 
the three years and three months that Coleman's peculations were go- 
ing on. 

[1] As there is no diversity of citizenship, and the ground of action 
is for a breach of their duties as directors at common law and in equity, 
fédéral jurisdiction dépends upon the fact that the proceeding is 
brought by a receiver of a national bank in the course of winding up 
its affairs and is sanctioned by section 24, paragraph 16, of the Judi- 
cial Code of 1911. International Trust Co. v. Weeks (C. C.) 116 Fed. 
898, 899; Weeks v. International Trust Co., 125 Fed. 370, 373, 60 
C. C. A. 236; International Trust Co. v. Weeks, 203 U. S. 364, 27 
Sup. Ct. 69, 51 E. Ed. 224; Auten v. United States National Bank, 
174 U. S. 125, 141, 19 Sup. Ct. 628, 43 L. Ed. 920; Guarantee Co. 
V. Hanway, 104 Fed. 369, 44 C. C. A. 312; McCartney v. Earle, 115 
Fed. 462, 53 C. C. A. 392. The question decided in the récent case 

<^i:=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesis à Indexes 
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'Of Herrmann v. Edwards, 238 U. S. 107, 112, 35 Sup. Ct. 839, 59 L. 
Ed. 1224, diflfers from the one under considération, as that suit was 
not brought by a receiver in the course of winding up the affairs of 
a national bank, and jurisdiction, if it existed, was held to dépend 
upon diversity of citizenship or the présence of a fédéral question. 

[2] On October 16, 1911, pursuant to an agreement of the parties, 
and under an order of the court, the case was sent to a spécial master, 
with directions "to hear the parties and report to the court his findings 
of fact and rulings of law thereon." The order also contained the 
following provision : 

"Any party to the suit shall hâve the right to a review and a détermination 
'by the court upon the évidence reported by the master. The master shall 
report to the court ail the évidence bearing upon any question of fact whlch 
any party désires to be re-examined and found by the court, and such other 
portions of the évidence as may be material to any requests for rulings or 
otlier question of law which any party may désire to présent to the court." 

The case has been heard by the master, and he has filed a report 
covering 94 typewritten pages, together with a book containing 597 
pages of spécial findings, in addition to the gênerai and spécial find- 
ings contained in his report, and he has made the figures of the ex- 
pert showing the state of the depositors' ledger during the time the 
défalcations were taking place a part of the report. He has also re- 
ported ail the évidence and exhibits in the case. He adopted this 
course, for the reason that there was no other practical way of com- 
plying with the court's order, in view of the great number of exceptions 
taken to facts which he found and refused to find, as the labor of 
separating out the évidence bearing on each particular question would 
be too great. 

After finding many preliminary facts and stating much of the évi- 
dence bearing upon the conduct of the défendants, as président and 
directors, in the management and supervision of the bank, the master 
reached the conclusion that none of the défendants was négligent. 

The plaintiff has excepted to the gênerai finding and ruling of the 
master that the défendants were not négligent, as inconsistent with 
his other findings of fact, and as directly against the weight of the évi- 
dence. He has also excepted to the finding and ruling that the de- 
fendant Edwin Dresser was not guilty of actionable négligence, as in- 
consistent and wholly at variance with the master's spécial findings of 
fact, stating in détail wherein it is claimed to be inconsistent, and as 
against the weight of the évidence ; and he has taken numerous other 
exceptions to spécial findings of fact and rulings of law. 

At the hearing before me on the master's report, counsel for the 
défendants took the position (1) that the findings of fact made by the 
master were conclusive, or (2) that, if not conclusive, they were pre- 
sumptively correct, and that the réservation of the right of review 
contained in the order of the court was not so broad as to render the 
master's findings advisory only. In support of the first proposition 
they rely on the case of Davis v. Schwartz, 155 U. S. 631, 15 Sup. 
Ct. 237, 39 L. Ed. 289. That case does not seem to me to be in point, 
for the reason that there the order sending the case to the master con- 
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tained no réservation of a right of review. On the second proposition 
reliance is placed on the décision in Kimberlv v. Arms, 129 U. S. 512, 9 
Sup. Ct. 355, 32 Iv. Ed. 764. There the order sending the case to the 
master, as in this case, was by consent of the parties and directed the 
master "to hear the évidence and décide ail the issues between the 
parties and make his report * * * separately stating his find- 
ings of law and fact, together with ail the évidence introduced be- 
fore him, which évidence thereby shall become a part of the report, 
which report shall be subject to like exceptions as other reports of 
niasters"; and it was held that the findings of the master should be 
"treated as so far correct and binding as not to be disturbed unless 
clearly in conflict with the weight of the évidence upon which they 
were made." In the récent case of Goldsmith Silver Co. v. Savage, 

229 Fed. 623, C. C. A. —, decided by the Court of Appeals for 

this Circuit December 10, 1915, the décision in Kimberly v. Arms 
was followed ; the réservation of the right of review in the two cases 
being made in substantially the same language. In the présent case 
it would seem that the parties and the court must hâve understood, 
from the language employed in the order, that findings of fact made 
by the master, which the parties did not ask to hâve re-examined by 
the court, should be regarded as conclusive ; but the language, reserv- 
ing the right of review as to findings which they did désire the court 
to re-examine, is so broad it would seem that the décision in Kim- 
berly V. Arms must hâve been in the mind of the draftsman, and 
that he was seeking to provide for a more extended right of review 
than was held to be reserved in that case. For instance, the order 
directs the master to report ail the évidence bearing on any question of 
fact which either party desired to hâve re-examined and found by the 
court, and provides that any party to the suit shall hâve the right to a 
review and a détermination by the court upon the évidence reported 
by the master of any finding of fact or conclusion of law made by the 
master. But, however this may be, in the considération of the case I 
shall regard the findings of the master as presumptively correct and to 
be sustained, except in so far as I regard them as clearly against the 
weight of the évidence, or it appears that his findings, gênerai or 
spécial, are so inconsistent with one another that they cannot properly 
stand. 

[3] The National City Bank of Cambridge was organized in 1867. 
At the time of the défalcations Ëdwin Dresser was, and for many 
years prior thereto had been, the président and a director of the bank. 
He was also one of the largest stockholders and depositors. His ac- 
count was an inactive one, and ran from $35,000 to $50,000. The de- 
fendants Gale and Sumner Dresser were directors for many years 
prior to Coleman's employment, and were such during the period 
covered by his défalcations. The défendants Barber and Richardson 
became directors in January, 1907, and remained in office to the close 
of the bank. July 30, 1903, Mr. Earl was chosen to succeed one Davis 
as cashier. Mr. Davis had been a director, and continued as director 
for a time after lie ceased to be cashier. From the fall of 1903 to 
the spring of 1904 Albert B. Roaf acted as teller; from the spring 
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of 1904 to February, 1905, Charles L. Bragg was teller; and from 
February, 1905, until October, 1905, Lewis W. Cutting was teller; 
from October, 1905, to November, 1907, Coleman acted as teller and 
bopkkeeper; and from November, 1907, to the close of the bank Ed- 
ward A. Paul was teller. 

Coleman first came into the bank in July, 1903. He was then 17 
years of âge and was employed as messenger. ïîe continued as mes- 
senger up to January 1, 1904, wdien he was made bookkeeper, which 
position he held from that time to the close of the bank, doing also the 
work of teller from October, 1905, to November, 1907, as above stated. 
Prior to entering the bank he had taken a course in Burdett's Business 
Collège and had graduated there. He received for bis services, first 
$4 a week, then $8, $10, and later $12, the last sum being the highest 
compensation he received at any time. 

After January, 1904, when Coleman became bookkeeper, one Lock- 
hart was messenger, and continued in that position until August, 1907. 
After that time two other men served as messengers. Lockhart was 
not regularly employed by the bank thereafter, but in the summers of 
1908 and 1909 he kept the depositors' ledger while Coleman was away 
on a vacation. In May, 1909, he entered the employ of Coleman at 
$15 a week and continued in bis employ until the bank failed. 

Edwin Dresser did not give ail of bis time to the affairs of the bank, 
as he was engaged in other business enterprises. He conducted the 
business known as the Standard Diary Company, of which he was 
président; he was a trustée of the Cambridge Savings Bank, and at 
one time its vice président, and frequently settled estâtes of deceased 
persons. It was his custom to be at the bank every morning at 8:30 
and remain for an hour or two, to consider with the cashier questions 
pertaining to the discounting or purchasing of paper or other securi- 
ties for investment, and to return again in the af ternoon for an hour or 
so to ascertain how things had gone on during the day. The time he 
gave to the bank was devoted largely to the matter of making invest- 
ments. He at times signed checks to pa}' the demands of the Clearing 
House and First National Bank, and looked after such matters as 
requiring tellers to make good shortages in their cash, and discharged 
them when he regarded theni as incompétent or unduly careless in 
handling their cash. 

In the gênerai routine of the business, the teller received ail depos- 
its and paid ail checks at the counter. It was his duty, when deposits 
were made, to enter the amount of them on a slip of paper and put the 
deposit slip of each depositor on a spindle. When he paid checks, 
he also made entries of the payments on the slip of paper and put 
the checks upon another spindle. The entries made by the teller were 
not intended as permanent records, but to assist him at the close of 
the day's business in settling his cash. During the day the bookkeeper 
would take the deposit slips and checks, crédit the deposits and charge 
the checks to the accounts of the individual depositors, and two or three 
days a week he would extend the balance due each depositor at the 
end of those days to the balance column, as hereafter explained. As 
the bookkeeper finished his work with the checks and deposit slips. 
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the cashier would take them and enter the amount of each check and 
deposit in the check and deposit columns of the cashier's ledger, but 
without entering the name of the drawer of the check or of the person 
making the deposit. Ail checks and deposits received by the teller 
at the counter were entered in the depositor's ledger in black ink. The 
Cambridge banks exchanged checks each day with the National City 
Bank. Checks thus received were treated as counter checks and were 
entered in the depositors' ledger in black ink. Checks coming from 
Boston were charged in the depositors' accounts in red ink. 

In case a check drawn on the National City Bank found its way into 
a Boston bank other than the National Shawmut or the First National, 
it was sent through the Boston Clearing House for collection. Accom- 
panying the check or checks drawn on the National City Bank and 
sent to the Clearing House by such a bank would be a slip showing 
the amount of the checks in détail and the total. In case a number 
of Boston banks had deposited with them checks on the National City 
Bank, each would send the checks to the Clearing House accompanied 
by a slip made out as above stated. The Clearing House would, at 
the end of each day, make out what is designated as the large Clear- 
ing Blouse slip, on which was typewritten the totals of the checks 
shown on each slip of the différent banks, added so as to show the total 
of ail of them, but without designating the banks from which the 
checks came ; the small slips showing that. The Clearing House slip, 
with the small slips and the checks, would be placée! in an envelope 
and mailed to the National City Bank at the close of the day's busi- 
ness, and would be received at Cambridge the next morning. 

The envelope containing thèse checks was generally taken from 
the post office by the messenger, although Coleman sometimes, after 
he ceased being messenger, procured it at the post office and carried 
it to the bank. At the bank Coleman would open the envelope ancl 
verify the checks with the amounts on the small slips from each bank, 
compare their totals with the sums entered on the Clearing House slip, 
and then charge the checks to the individual accounts of the depositors, 
provided the checks were properly drawn on the National City Bank 
and properly indorsed. If any check coming from the Clearing House 
was not properly filled out, indorsed, or was otherwise imperfect, it 
would be charged back by deducting the amount of such check from the 
total shown on the large Clearing House slip and returning it, and 
the same would be done in case the drawer of the check had no funds 
to meet it. The large Clearing House slip would, during the day, be 
taken by the cashier, who would deduct such checks as were to be 
returned from the total amount shown on the Clearing House slip, and 
send to the Clearing House a draft for the balance due it, drawn on 
the National Shawmut Bank of Boston, where it had a deposit, to- 
gether with the rejected checks. 

The First National and the National Shawmut banks did not send 
checks drawn on the National City Bank through the Clearing House, 
but each sent them through the mail to the National City Bank with 
slips on which the checks from each bank were minuted. The en- 
velopes containing thèse checks and slips, on being received through 



778 229 FEDERAL REPORTER 

the mail, would be turned over to Coleman, who would go over them 
and dispose of them in the same way he did the sHps received from 
the Clearing House. 

AU checks received from the Clearing House and the Boston banks 
were charged into the depositors' accounts in red ink. 

The cashier, during the day, would take the slips showing the 
checks sent by the First National and Shawmut banks from the table 
where they were left by the bookkeeper, transfer from each of thèse 
slips the totals as shown thereon to the Clearing House slip in his own 
handwriting, and enter the total of the three slips in one item in the 
check column of the cashier's ledger. At the end of the day the checks, 
the large Clearing H^ouse slip, and the small slips of the various Bos- 
ton banks, including the Shawmut and the First National, were gather- 
ed up and put in the safe. 

As the National City Bank kept a deposit with the National Shawmut 
Bank, the checks received from the Shawmut were credited up to the 
Shawmut account; but the sums due the Clearing House and the 
First National Bank were paid by drafts on the Shawmut. Thèse 
drafts were ordinarily signed by Earl, the cashier, but were occasion- 
ally signed by Edwin Dresser, the président. 

The checks were retained by the bank until the end of the month, 
when the depositors' passbooks were balanced by Coleman and the 
messeng'er. and the checks were then returned to the various depositors 
who had drawn them. The Clearing House slip and the smaller slips 
ot the Boston banks were retained by the bank. 

The depositors' ledger, kept by the bookkeeper, was made up in 
folios. In 1903 and 1904 each folio comprised 10 pages; in 1905, 
1906, and 1907, 12 pages; and in 1908, 1909, and 1910, 14 pages. 
About the middle of each page was printed the names of depositors, 
45 to a page, arranged in alphabetical order from the top to the foot 
of the page. During the time when the folio had 14 pages, page 1 
of the folio* began with Wednesday and ended with the following Tues- 
day. The balances, however, of Tuesday of the previous week would 
be brought forward and appear in the second column, marked "Tues- 
day's Balance" on each page of the folio. Under the heading "Wednes- 
day" would appear a column headed "Checks in Détail," then to 
the right and next to it a column headed "Total Checks," then to the 
right and next to it a column headed "Deposits," and then to the right 
of that a column headed "Balance." The subdivisions under the head- 
ing "Thursday," "Friday," "Saturday," "Monday," and "Tuesday" 
were the sanie, except that under "Tuesday" the balance column would 
be found on the corresponding page of the succeeding folio. Each 
of the 14 pages was made up in this way. The pages were numbered 
consecutively from 1 to 14; each page having on it the names of dif- 
férent depositors against which their , accounts were entered. Checks 
drawn against a customer's account and paid by the bank were charged 
to that account, on the dày they were paid, in the "Checks in Dé- 
tail" column; the amounts being placed one above the other. In 
the "Total Checks" column was placed the sum of the checks in the 
^'Checks in Détail" column. In the "Deposits" column deposits for 
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the day were placed, and in the "Balance" column tlie sum due the 
depositor at the close of the day. This sum was ascertained on 
Wednesday by subtracting the différence between the checks paid and 
the deposits made on that day f rom, or adding it to, the previous Tues- 
day's balance due the particular depositor ; the addition or subtraction 
depending upon whether the deposits made were greater or less than 
the checks paid for him on that day. The additions at the foot of 
the "Total Checks" and "Deposits" columns would show the amount 
of business transacted with the depositors named on a particular page 
for that day, and the balance due the depositors on that page for that 
day could be ascertained, either by adding the balance column, or 
by extending the footing by computation. The sum of the footings of 
the balance columns on ail the pages for a given day would represent 
the total deposits in the bank at the close of business for that day. 
Provision was made on the fourteenth page of each folio for carrying 
over the footings of the "Total Checks" column, of the "Deposits" 
column, and of the "Balance" column on each page for every day on 
the page, and, if this was done at the close of each day's business, 
and thèse transferred balance footings were added, one could ascertain 
at a glance, by referring to the fourteenth page, what the balance of 
deposits in the bank was on any day during the week covered by the 
folio. 

In the master's report it is said that, in examining an individual 
depositor's account on the deposit ledger, "it had to be read across 
the page." This would give the impression that to ascertain the state 
of a depositor's account on a particular day one had to read and 
compute the figures extending across the entire page ; but the fact 
is that it would be necessary to look only at the "Total Checks" column 
and the "Deposits" column, which were right beside each other, and 
at the previous day's "Balance" column, to see whether the balance 
credited to the depositor for that day was correct; and the sums 
deposited and the checks withdrawn by a given depositor on any par- 
ticular day were, as a rule, so few as to render the task of verifying 
the account for that day a very simple one. 

The "Total Checks" column and the "Deposits" column shouM be 
footed each day. It was not the practice in the bank to carry for- 
ward the individual balances every day, but this was done twice or 
three times a week. When the balances were carried forward, the 
"Balance" columns should be footed, and when not carried forward- 
the balance footing on each page for that day should be extended, 
and the footings to the "Total Checks," "Deposits," and "Balance" 
columns on the several pages for the day should be transferred to page 
14, and the balance due depositors struck, so that it could be ascer- 
tained, by simply referring to that page, what the balance on a given- 
day was. 

The cashier's ledger, in addition to showing the daily deposits and 
daily withdrawals, as heretofore set forth, showed its accounts with 
the National Shawmut Bank and its New York correspondents ; also 
the total sum due depositors on a given day. There was also a column 
in which the resources and liabilities of the bank were set out in 
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détail. This boôk was always kept by the cashier. If tlie deposîtors' 
ledger and the cashier "s ledger were correctly kept, the balances due 
depositors, as shown on the two books, would be the same. 

Mr. Earl, during the period covered by Coleman's stealings, rarely, 
if ever, examined the checks coming through the mail from the Bos- 
ton banks and the Clearing House. He invariably saw the checks 
and deposit slips that came in over the counter and entered the amount 
of each in the ledger which he kept. The sum entered in his book in 
the check column and marked "C. H." was the total, as made up by 
him, of the demands due the Clearing House, the First National Bank, 
and the National Shavvmut Bank. 

The teller had nothing to do with the checks coming from the Clear- 
ing House, the First National, and the Shawmut banks, and at the end 
of each day, when he checked up with the cashier, the checking related 
only to such transactions as he and the cashier had had to do with 
on that day, and its primary purpose was to sec that his cash balance 
was correct. It had no relation to the withdrawals by Boston banks 
and the Clearing House. 

In May, 1906, when Coleman was paying teller and bookkeeper, 
he entered the bank one night and took from its vault $2,000. After 
having parted with this sum, he became frightened, and procured the 
amount from his father, and restored it to the bank the next day. 
This was not known by the directors. The fîrst stealings of his, that 
were found upon the books of the bank, occurred November 24, 1906. 
He was, at this time, acting as teller and bookkeeper. Whether the 
sums taken while he was both teller and bookkeeper were ail cash, 
and were wrongly charged up on the depositors' ledger, or the défal- 
cations were brought about by having some one draw checks on the 
bank in his interest, which he wrongly charged up on the depositors' 
ledger, the évidence docs not disclose. He may hâve adopted both 
methods ; but, inasmuch as at that time he was both paying teller and 
bookkeeper, and, as paying teller, had the handling of the cash, it is 
far more probable that, as a rule, he took the cash, rather than that 
he resorted to the check method of getting the money out of the bank. 

His stealings in 1906, not including the money restored, amounted 
to $1,005. About the time he commenced to steal he began to specu- 
late in stocks through brokers in Boston and kept accounts with 
them. In fact, he continued to speculate in stocks down to February 
7 , 1910, when his last stock spéculation took place. 

Coleman kept a small deposit in the National City Bank, and would 
dravv' checks upon the bank payable to his broker's order for sums 
far in excess of his deposit, anrl either présent them in person to his 
broker or send them by his messenger. Thèse checks would be taken 
by the broker, who would give Coleman or his messenger his own 
check for an amount equal to Coleman's check or checks drawn on a 
bank in Boston. Then Coleman or his messenger would at once présent 
the broker's check at the Boston bank and obtain the cash. Ail of his 
transactions were not conducted through the same broker; the évi- 
dence shows that he dealt largely with one J. Thomas Reinhardt. The 
same methods, however, were pursued with ail the brokers. The checks 
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which Reinhardt gave to Coleman or his messenger in exchange for 
Coleman's checks on the National City Bank were always drawn on 
the National Union Bank of Boston; Coleman's checks were always 
deposited by Reinhardt in the National Union Bank, and would go 
from that bank to the Clearing liouse, and would reach the National 
City Bank tlie morning of the next day in the Clearing House envelope. 
Coleman, who opened the envelope, would verify the checks, and 
enter ail of them upon the depositors' ledger except his own, which 
he would take out and suppress. As Earl rarely, if ever, looked over 
the Clearing House checks, he did not discover Coleman's method of 
stealing. The amount of Coleman's check, however, was stated on 
the National Union Bank's slip, which went with the Clearing House 
slip and was included in the total for which the cashier drew his check 
on the National Shawmut Bank to pay the Clearing House demand. 
The master finds that Coleman conceived and actually put in opération 
this method of stealing before he ceased to be teller in November, 
1907. His stealings at the end of December, 1907, amounted to 
$32,100. 

Coleman resorted to varions methods to conceal his thefts on the 
books. During the period when he expected a national bank exam- 
iner, it was his custom to charge the amount taken to some large ac- 
count or accounts. At other times he would conceal his défalcations, 
or some of them, by f aise and excessive additions of his "Total Checks" 
columns, and in this way apparently increased the withdrawals. Then, 
again, he would conceal them by making false footings of the "Bal- 
ance" columns on days when individual balances had been carried 
forward to those columns, and by extending false footings for those 
columns when the individual balances had not been carried forward ; 
the addition or extension being less than the true balance, so that when 
the total of ail the balance footings was made up at the end of the day's 
business the amount shown on the depositors' ledger was less than the 
sum actually due depositors. He also concealed his défalcations by 
dropping the balances of individual depositors without entering any 
checks to justify the drops. But his favorite methods seem to hâve 
been either not to extend the balances of the individual accounts to 
the "Balance" columns, so thèse columns could not be added, or, if the 
individual balances were extended, to make false footings to the 
columns, or not to extend the footings of the balance columns when 
individual balances were not extended, or, if he did, to extend a false 
footing less than the real one. 

An examination of the depositors' ledger during the period covered 
by his stealings will disclose his défalcations concealed by any one 
of thèse methods. In the early part of 1907, when his stealings were 
small, his false entries were few and would not be readily discovered. 
At the end of February, 1907, his stealings amounted to only $2,840, and 
around March 14, 1907, when the master says his false footings were 
always made on page 4 of the depositors' ledger, his stealings were 
practically the same. After March 14, 1907, his stealings increased 
very considerably, which of necessity increased the false entries upon 
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his book, at which time the master finds that "false entries were made 
on various, and perhaps ail, of the pages." 

At the end of March, 1907, his stealings amounted to $11,865, and at 
the end of April were $17,100. This sum was increased from time to 
time, and at the close of December, 1907, it amounted to $32,100. Dur- 
ing this year his défalcations were concealed by dropping the balance 
due Edwin Dresser anywhere from $17,000 to $20,000, by making 
false additions of the "Balance" columns, and by faiHng to transfer 
to page 14 of the folio the balance footings and add the same, which, 
if û had been done, would hâve disclosed that his balance footings for 
days and weeks exceeded the deposits on the cashier's ledger by many 
thousand dollars; and this was so, notwithstanding he had made the 
additions of some of the "Balance" columns less than the true additions. 

The master has found that at the end of every day the cashier's 
figures and Coleman's agreed. What Coleman gave Earî as the balance 
due depositors on any given day may hâve compared with the sum due 
them as it appeared on Earl's ledger. Coleman had access to Earl's 
ledger, and could easily learn from it the sum necessary to make the 
comparison when called on by Earl. This would be much easier than 
totaling the footings of his "Deposits" and "Total Checks" columns 
for the 14 pages for the day and adding them together to get the 
totals of the respective columns and striking the balance, and it was 
sure to compare with Earl's figures, while a computation made from 
his books ordinarily would not. The agreement, therefore, between 
Earl's and Coleman's figures, must, as a rule, hâve been due to Cole- 
man's knowledge of what Earl's book showed. 

The Edwin Dresser account was not the first individual account 
that Coleman manipulated prior to May 1, 1907, for he had raised 
or lowered the individual accounts of others in a few instances. The 
reason why, in May, 1907, he charged up his défalcations to the Dres- 
ser account was to prépare his books so that the balances would be 
apparently correct when the national bank examiner arrived, who was 
expected about that time and actually came on June 6th. And, as a 
national bank examiner usually made another call the last of No- 
vember or the first of December, he again, on November 4th, dropped 
Mr. Dresser's balance $20,000; his stealings at that time being in 
the vicinity of $30,100. The remainder of his défalcations at this time 
he concealed by dropping the balances of other depositors. In the pe- 
riod intervening between the visits of the bank examiners he carried 
his défalcations more or less of the time in false footings, but did not 
confine himself to any particular method. The master finds that: 

"Wheuever the bank examiners were due, he would mass the défalcations 
into a few accounts, carrying forward reduced balances, but making ail other 
entries correctly, so that an addition of his différent columns would be 

correct." 

This is not strictly correct, for in December, 1908, and June and 
December, 1909, when the bank examiners came, as hereinafter point- 
ed out, an addition of the balance columns would show the footings 
were wrong. 
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Coleman's stealings during the year 1908 amounted to $17,571, 
which added to previous sums taken, made the total at the end of 
the year $49,671. From the Ist of January, 1908, to the 21st of April 
of that year, an addition of the footings of his daily balance coliimns 
corresponds with the deposits on the cashier's ledger, but a correct 
addition of the balance columns on his ledger from day to day would 
show that throughout that entire period the amount due depositors 
exceeded the sum due them as it appeared on the cashier's ledger any- 
where from a few dollars to $28,000. From April 21, 1908, to June 22, 
1908, the additions of his balance columns were correct, and thèse to- 
tals, if added, would correspond with the cashier's ledger, but, be- 
ginning with June 22d and continuing down to July 14th, while an 
addition of the footings of his balance columns would correspond 
with the cashier's ledger, a correct addition of his balance columns 
would not correspond with his footings or with the cashier's ledger 
by amounts varying from $900 to $25,400. From July 14, 1908, 
to November lOth, an addition of the footings of his balance col- 
umns would show that the sum due depositors each day exceeded the 
amount appearing on the cashier's ledger by sums varying from about 
$21,000 to $46,310, and during a greater portion of this time a correct 
addition of the balance columns would exceed his footings of those 
columns. On November 10, 1908, he began to prépare for the bank 
examiner, and after that date, down to November 30th, the footings 
of his balance columns were correct and an addition of them would 
correspond with the sum due depositors on the cashier's ledger. From 
November 30, 1908, to the end of the year his balance footings, if 
added, would correspond with the cashier's ledger substantially ail 
of the time; but a correct addition of his balance columns would ex- 
ceed the amount due depositors on the cashier's ledger by sums vary- 
ing from $2,000 to $14,741.75. From January 5, 1909, to March 30th, 
an addition of his balance footings for any day would exceed the sum 
due on the cashier's ledger by many thousand dollars, and a correct 
addition of the balance columns would for each day exceed the sum 
due on the cashier's ledger from about $13,000 to over $36,000. From 
March 30 to July 7, 1909, an addition of the balance footings would 
compare with the cashier's ledger each day, with the exception of four 
days in the last of May and on the lOth of June ; but a correct addition 
of his balance columns would not hâve corresponded with thèse foot- 
ings, except on June 7th and 8th. On June 14th, the day before the 
bank examiner came, a correct addition of the balance columns for 
that day would bave shown that the sum due depositors exceeded the 
sum shown on the cashier's ledger by $1,050.04, and a correct addi- 
tion of the balance columns for the 15th, the day he came to examine 
the bank, would bave been larger by $3,065.12. 

It would seem that at the time of this examination the bank exam- 
iner could not bave added the balance columns at ail, for, if he had, he 
would not bave found them correct. A correct addition of the balance 
columns for every day from June 14, 1909, to the close of the bank 
would show a sum due depositors exceeding the sum due them on the 
cashier's ledger anywhere from $1,000 to $274,777.83, and after July 
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8th ranging from $77,375 to the larger sum. Moreover, it appears 
that from July 8th to the close of the bank there was never a tirae 
when an addition of the footings of the balance columns for any one 
day would hâve corresponded with the amount due depositors on the 
cashier's ledger, except Kovember 30 and December 2, 1909, and that 
from Wednesday, December 8, 1909, on, the balance columns were 
never added, and no balance footings were extended. Ail that Cole- 
man did during this period was to add up the total checks and de- 
posits columns from day to day — never a balance column. 

The bank examiner who examined the bank Xovember 30, 1908, 
testified that his examination of the depositors' ledger was for No- 
vember 28, 1908. The balances of the individual depositors were net 
extended to the balance columns for that day, but footings for the bal- 
ance columns were extended, and the évidence discloses that ail the 
examiner did was to add the extended footings. This being so, he 
could not hâve ascertained by an addition of the balance columns 
whether they compared with the cashier's ledger or not. Ail he could 
tell from what he did was whether the addition of the footings cor- 
responded. To hâve ascertained what the balance v^'as on that day 
he would hâve had to extend the individual balances of each depositor 
from the preceding Tuesday, add the balances thus extended, and add 
the footings thus ascertained, which, it is apparent, he did not do. 
On December 3, 1909, the same bank examiner examined the bank 
and made a comparison of the depositors' ledger with the cashier's 
ledger for Decem!)er 2, 1909. On December 2d the balances due in- 
dividual depositors had been extended to the balance column, so that 
they could be added. The footings for those columns, if added, would 
hâve equaled the balance due depositors on the cashier's ledger. It 
is évident, however, that the examiner at tliis time, in making h 



examinations of the depositors' ledger for comparison, did not go 
beyond adding the footings of the balance columns ; that he did not 
add the columns, for. if he had, he would bave found the footings 
were wrong. In the Thursday's balance column — December 2, 1909 — 
the extended balance in the account of Edwin Dresser was $39,068.31. 
Although the column contains numerous other items, the total of 
which would be many thousand dollars, the footing for that column 
is only $27,076.28. There was no erasure and raising of the balance 
due Edwin Dresser in this column, although it is apparent tliat there 
had been in that of the preceding Tuesday. The examiner, not only 
did not add the column, but failed even to glance over it, for, had he 
donc so, he would hâve seen that the footing was several thousand 
dollars less than the one item in the column to the account of Mr. 
Dresser. 

The first examination made by the bank examiner in 1908 was June 
16th. At that time the additions of the balance columns were cor- 
rect, and the total of the balance footings corresponded vi'ith the cash- 
ier's ledger, Coleman had then transferred to page 14 of the folio 
the footings of the "Total Checks," "Deposits," and "Balance" col- 
umns from every page for each day, and thèse balance footings were 
added up so that one could see, without making any computation, 
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what was due depositors on any day diiring the week. This, however, 
seenis to hâve been the last time he completed the entries in a folio 
in this way. After this, for a time, he transferred to page 14 simply 
the footings of the "Total Checks" and "Deposits" columns ; then 
again he would transfer only the footings of the "Balance" column for 
two days of the week, and then again he would not transfer any- 
thing. 

After November, 1907, when Paul became teller, Coleman had 
nothing to do with the actual handling of the cash or securities. The 
depositors' ledger, which he kept after that date, had nothing to do 
with the resources of the bank, but was a means of determining one 
of its liabilities, and because of this I do not understand what the 
master means where he says that : 

"When the figures were made up on each day. both Coleman's figures and 
the cashier's were correct as to the actual cash resources." 

The directors were supposed to meet as a board every Monday at 
9:30 a. m. Section 16 of the by-laws provided for the keeping of a 
minute book, "in which shall also be recorded the proceedings of the 
board at ail regular and spécial sessions." Section 19 provided : 

"There shall be appolnted by the board, every six months, a committee 
whose duty it shall be to examine Into the affair.s of the bank, to count its 
cash, and compare its assets and liabilities with the balances on the gênerai 
ledger, for the purpose of ascertaining wliether or not the books are correctly 
kept, and the condition of the bank in a sound and solvenr condition, the re- 
suit of which examination shall be reported to the board at thelr next regular 
meeting." 

In 1907, 49 directors' meetings were held. Ail of the directors were 
fairly constant in their attendance upon the meetings this year, except 
Richardson, who attended only 4. Mr. Barber was in Europe for 
a time during the year, and, while he attended a large number of meet- 
ings, bis absence prevented bis attending quite as many as some of the 
other directors. In 1908, 48 meetings were held. The attendance of 
ail of the directors was fairly constant this year, with the exception of 
Mr. Richardson, who attended but one. In 1909 there were 43 meet- 
ings in ail, 41 regular and 2 spécial meetings, and ail of the directors, 
except Mr. Richardson, attended 39 or more of the meetings. Mr. 
Richardson attended but 2, thèse Being held February 15th and March 
15th. In April, 1909, Mr. Richardson met with an accident and was 
unable to go to business until September. The master finds that he 
was physically disabled until the latter part of December ; but the 
only évidence in the case relating to the matter is that he was phys- 
ically disabled up to September, and from that time on he went to bis 
work at the New England Trust Company, although he did not take 
on ail bis labors until the beginning of December. In 1909 the di- 
rectors' meetings appear to bave been regularly held from January 
down to the 24th of May; but from the 24th of May to the 19th o'f 
July no meetings were held. Mr. Gale was in Europe and Mr. Rich- 
ardson was sick. From July 19th to September the meetings were reg- 
ularly held, but in September two meetings in succession were omit- 
229 F.— 50 
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ted. At this time Mr. Edwin Dresser was disabled and Mr. Sumner 
Dresser was serving on a jury. 

"It was the cashler's duty to présent to the board o£ directors at their 
regular meetings a statement of the condition of tlie banlc. For that purpose 
lie liad a prluted slip headed 'State of the Banlt.' Then foUowed a llst of 'Re- 
sources,' which showed the loans, specie, and ail other forms of cash, the de- 
posits in other banks, stocks, etc. ïhen foUowed a statement of 'Liabilities,' 
which included the capital stock, surplus, profit and loss, and amount of de- 
posits. From the slip the directors could judge whether there was money 
enough to make addltlonal loans or purchase paper or securitles for invest- 
ment." 

The figures on the slip were taken from the cashier's ledger. Krom 
thèse figures the directors could ascertain the state of the deposits on 
the day preceding the one on which their meeting was held, and could 
compare it with the same period or any other period in previous 
years, for the purpose of determining whether they were gaining or 
losing business, and, by calling for the cashier's ledger, they could 
ascertain what the state of the deposits was at any time they wished 
to know about. 

According to the minute book, the directors made only two examina- 
tions of the bank during the period of a little over six years which 
is hère under investigation. Thèse examinations were made on No- 
vember 16, 1908, and March 30, 1909. The master finds that other 
examinations were made than those which appear in the records, but 
when they were made or how many he does not state. The divid^nds 
were usually declared as of the Ist of April and the Ist of October, 
and the examinations, when made, were intended to take place before 
the dividends were declared. The dividends were in fact declared in 
1907 on March 25th and September 30th ; in 1908, on March 23d and 
September 28th; and in 1909 on March 30th and September 27th. So 
the examination which took place in the fall of 1908 — November 10, 
1908 — was subséquent to the déclaration of the dividend, and the ex- 
amination which took place in the spring of 1909 — March 30, 1909 — 
was on the same day that the dividend was declared. 

The testimony diacloses that no examination was made by the di- 
rectors in March, 1908, or in the fall of 1909. Mr. Barber, who was 
a director from 1907 to the close of the bank, thought he might bave 
attended three examinations, and that he surely did the two of which 
there was a record. Mr. Sumner Dresser and Mr. Gale admitted that 
they had no recollection of an examination in 1907, unless the books 
showed one, and I find that in 1907, 1908, and 1909 no examinations 
were made beside those which the records disclose. 

In making their examinations the directors did not inspect or ex- 
amine the depositors' ledger kept by Coleman or compare it with the 
cashier's ledger to see if the balances due depositors corresponded. 

"The examinations were conflned to going over the cash and securitles 
and checking them with the cashier's reports, verifylug the accounts with 
tUe deposltories as stated by the cashler, passiug upon the worth of the se- 
curitles and loans, wltli a view of decidlng what should be crossed oft and 
charged to the profit and loss account, and separatlng the cash into difCerent 
kinds, as gold, silver, légal tender, notes, etc." 
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They took the amount due depositors upon the cashier's ledger 
as correct which was, in fact, inaccurate by the amount o£ Coleman's 
stealings. 

The plaintiff contends that the directors were négligent so far as 
the examinations of the bank were concerned (1) in net making them 
every six months as their by-law provided they should be made, and 
(2) when an examination was made, in not examining the depositors' 
ledger to see whether the balance due depositors compared with the 
balance as shown on the cashier's ledger. In support o£ his position 
the plaintiff contends that the by-law has the force of a rule of law 
governing the conduct of the directors and that a failure to comply 
with it was per se négligent. On the other hand, the défendants con- 
tend that, inasmuch as the by-law was enacted by the board of di- 
rectors, they could waive it, and that their failure to comply with it 
was a waiver. 

It seems to me, however, that the only effect that should be given 
to the by-law is to treat it as a pièce of évidence in the nature of an 
admission on the part of the directors as to what they regarded they 
were called upon to do in the performance of their duties in examining 
the bank. If the directors were not chargeable with knowledge of 
what the by-law called for, it seems to me that the fair inference is that 
they knew what it called for, inasmuch as they understood they were 
to make examinations twice a year. Under the by-law, they were 
required : 

"To examine Into the affalrs of the bank, to count Its cash, and compare 
Its assets and llabilities with the balances on the gênerai ledger, for the pur- 
pose of ascertalning whether or not the books are correctly kept, and the con- 
dition of the bank in a sound and solvent condition." 

And, irrespective of the by-law, I fînd that due care on their part 
required them, in examining the bank, to compare the liabilities, as they 
appeared on the depositors' ledger at the time the examinations were 
made, with the cashier's ledger. The master fînds, and the finding is 
not questioned, that they never looked at the depositors' ledger, which 
was the book upon which the chief liability of the bank was kept, and 
consequently never compared the liability as there shown with the 
balance due depositors on the cashier's ledger for the purpose of as- 
certaining whether or not the books were correctly kept. 

If they had examined the depositors' ledger on September 27, 1909, 
the day they declared their last dividend, they would hâve found that 
a correct addition of the balance columns amounted to $388,830.04, and 
that, on comparing with the cashier's ledger, it exceeded the sum 
shown on that ledger as due depositors by $108,818.96 — the sum due 
depositors, as it appeared on the cashier's ledger, being $280,011.08 — 
and that an addition of Coleman's footings to the balance columns, as 
they appeared on that day, amounted to $363,435.08, and would not 
correspond with the cashier's ledger within $83,924, being that much 
in excess of the amount on that ledger. And, if they had looked at 
the footing of the balance column on page 1 1 for September 2'7th, they 
would hâve seen by a glance over the column that the footing was 
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altogether too small, ànd, if they had added the column, that the 
footing was $9,500 too small; and, had they looked at the footings of 
any of tlie balance coliimns on page 4, to which the individual bal- 
ances had been extended, they would likewise hâve seen at a glance 
that the footings were too small. An addition of the balance cohimns 
on pages 2, 4, 5, 6, 7, 8, 9, and 13 would hâve shown that the footings 
were but of the way in sums varying from $400 tO' $9,500. 

If, when they in fact examined the bank on March 30, 1909, they 
had examined the depositors' ledger, they would hâve found that a 
correct addition of the balancé columns for that day would hâve 
amounted to $324,168.86, and that it exceeded the sum due depositors 
on the cashier's ledger by $13,145; the sum due depositors on the 
cashier's ledger being $311,023.86. An addition of the balance foot- 
ings for this day would hâve corresponded with the cashier's ledger, 
but if they had looked at the footing of the column on page 11 for that 
day, they would hâve seen at a glance that the footing was several 
thousand dollars less than it should hâve been, and, had they added 
the column, that the footing was $8,000 too small. Incorrect additions 
appear on pages 1, 3, 4, 11, and 12 of the folio for that day; and there 
were, besides, seven dropped balances, four raised balances, and diree 
incorrect extensions. 

If, on No'vember 16, 1908, when they examined the bank, they had 
looked at the depositors' ledger, they would hâve found that the bal- 
ance columns for that day were correctly added, and that an addition 
of the balance footings corresponded with the sum due depositors as 
shown on the cashier's ledger. This was due to the fact that five 
days before, in extending the individual accounts in the Tuesday's 
balance columns, Coleman had dropped 27 balances, and in extending 
the balance footings he had made 13 incorrect exte:nsions, one on each 
page except page 2. The 27 dropped balances made at that time 
amounted tO' $38,310. He was then preparing for the bank examiner, 
who came usually the last of November or the first of December. 

If they had examined the depositors' ledger March 23, 1908, when 
they declared the dividend, they would hâve found that the addition 
of the balance columns for that day were incorrect, and would, on 
comparing it with the amount shown on the cashier's ledger as due 
depositors, hâve found it not to correspond within $17.68, but that 
an addition of the balance footings , would correspond with the cash- 
ier's ledger. His stealings at this time were almost wholly concealed 
in the individual accounts. He was then, and had been since Mardi 
lOth, carrying a dropped balance in the account of Edwin Dresser 
for $20,000, and had been carrying a dropped balance in the account 
of the Estate of Samuel Sanders since March 3d of $8,000. 

If they had examined the depositors' ledger on September 30, 1907, 
when they declared their dividend, they would hâve found that a cor- 
rect addition of the balance columns on that day exceeded the amount 
shown due depositors on the cashier's ledger by $27,000, and that a 
correct addition of the footings of the balance columns was $20,000 
larger than the sum due depositors on the cashier's ledger; that the 
balance column on page 1 1 for that day was incorrectly added, the ' 
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footing being ont of the way $2,000, and that the same was true o£ 
page 12, the footing being out of the way $5,000. , 

If they had examined the depositors' ledger on March 25, 1907, 
when they declared their dividend, they would hâve found that a cor- 
rect addition of the balance columns for that day would exceed the 
sum due depositors on the cashier's ledger by $7,330, but that the 
addition of the balance footings would correspond with the cashier's 
ledger. On page 4 the balance cohimn for March 25tli, was incorrectly 
added, being out of the way $6,325, and on page 11 the same column 
was out of the way $1,005. The check column was out of the way 
$1,000 on page 4. 

If reasonalile care in examining and comparing the depositors' ledger 
with the cashier's ledger required the directors tO' go no further than 
to add the balance footings for the day on which they made the ex- 
amination, so that a comparison could be made, they could not be 
held responsible for losses from March 25, 1907, for on that day an 
addition of the balance footings would bave corresponded with the 
sum due depositors on the cashier's ledger. But, if a reasonable per- 
formance of their duties required them to go further and make an ad- 
dition of the balance columns, they might be held responsible for the 
losses from that time, for the addition of those columns would not 
correspond with the cashier's ledger. In their examination of Sep- 
tember 30, 1907, however, they could be found to be derelict in both 
respects, for an addition of the balance footings would hâve shown 
a discrepancy of $20,000, and an addition of the columns would hâve 
shown a discrepancy of $27,000. The only time when the directors 
were called upon to examine the bank in thèse years that an addition 
of the balance columns and the balance footings would hâve been 
found correct was November 16, 1908. 

In 1907 the deposits varied from $296,000 to 5374,000. On Janu- 
ary 1, 1907, they stood, at the end of the day, $325,544.28 and on De- 
ceinber 31st at $314,991.16. 

In 1908 the deposits ran from $276,000 to $357,000. On January 
2, 1908, they stood at $334,797.98, and on December 31st at $331,- 
201.43. While they were less at the end of the year by $3,596.55 than 
they were at the beginning of the year, they were greater than they 
were at the end of the previous year by $16,210.27. 

In January, 1909, the deposits reached their highest point on the 
ISth of the month, when they were $388,536.97, and the lowest point 
on the 28th, when they were $315,965.03. 

In February the highest point reached was $346,919.53 on February 
9th, and the lowest $322,958.04 on February 25th. 

In March the highest was $352,032.46 on March 16th, and the low- 
est was $311,023.86 on March 30th. 

In April the highest was $336,854.58 on April 26th, and the lowest 
was $298,714.50 on April 13th. 

In May the highest was $343,676.73 on May 4th, and the lowest 
was $299,393.33 on May 25th. 

In June the highest was $322,383.15 on June lOth, and the lowest 
was $271,535.36 on June 29th. 
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In July the highest was $342,475.14 on July 27th, and the lowest 
was $274,040.75 on July Ist. 

In August the highest was $345,236.50 on August 17th, and the 
lowest was $294,195.41 on August 30th. 

In September the highest was $311,439.29 on September 16th, and 
the lowest was $271,349.50 on September 28th. 

In October the highest was $286,686.43 on October 14th, and the 
lowest was $254,646.13 on October 26th. 

In November the highest was $257,288.18 on November Ist, and 
the lowest was $173,979.13 on November 29th. 

In December the highest was $172,829,20 on December 13th, and 
the lowest was $135,662.65 on December 28th. 

In January, 1910, the highest was $181,947.33 on January 18th, and 
the lowest was $143,460.10 on January 31st. 

In February the highest was $145,877.90 on February Ist, and the 
lowest was about $107,000 on February 21st, the day the bank closed. 

In 1908 Coleman's monthly stealings ranged from $235 to $6,100, 
and during the year he stole $17,571. 

In 1909 his monthly stealings ranged from $1,246.95 to $51,847. In 
September, October, November, and December his stealings amounted 
to $163,430.52, and his total stealings during the year were $226,- 
602.52. 

In January, 1910, he stole $27,393.53, and in February $6,473.97, 
making his total stealings $310,143.02. 

The master fînds that "after September 1, 1909, the amount due de- 
positors, according to the gênerai ledger, passed the $300,000 mark on 
only three days, and gradually decreased, until November Ist it stood 
at $257,288.18" ; that "from Septembet Ist to the time the bank closed 
the décline was so steady that it became apparent the bank was going 
behind and the conditions were not normal. This became apparent to 
tlie cashier and the directors, and, as appeared in évidence, caused 
some discussion among and by them"; and that "after November 1, 
1909, the décline was rapid." He also found that "in September or 
the early fall of 1909 the directors considered the question of the ap- 
parent shrinkage in the deposits in an efïort to find a cause for it," 
and that after examining the figures from varions public sources as 
to a decrease in deposits in New York banks and the publislied reports 
of other banks in Cambridge which seemed to them to indicate an in- 
crease in deposits in those banks, they came to the conclusion "that 
gênerai conditions of business and the compétition of new and younger 
institutions, making more attractive oiïers to depositors, were the 
cause." While he finds that they reached this conclusion in this way, 
he says : 

"I tlo not find, as a matter of fact, that the thlngs that they considered were 
the real reason, or that they were rlght in their conclusions, or fully and 
correetly Informed as to some of the things that they considered as facts, but 
confine myself to the flnding that they did make such effort to find explana- 
tlon for the condition in their own banlt which they realized exlsted." 

The tables of the expert, which the master finds to be correct, show 
that on August 26, 1909, the deposits in ihe bank were $300,211.81, 
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as shown by the cashier's ledger, and that there were only four days 
after that when the deposits exceeded $300,000, to wit, September 7th, 
8th, 16th, and 21st, and then only by a few thousand dollars ; that ail 
the rest of the time to the close of the bank they were less than $300,- 
000, and after November Ist less than $250,000. Thèse tables also 
show that from the Ist of January, 1907, to the Ist of August, notwith- 
standing Coleman's stealings down to the Ist of August amounted to 
$18,100, the average deposits were about $350,000. 

No évidence bas been called to my attention, and I bave been unable 
to find any in the case, showing that the directors made any other 
effort than that found by the master to ascertain the cause of this sud- 
den shrinkage in the bank's deposits. They took no steps to examine 
the depositors' ledger, or to cause Mr. Earl, the cashier, to make an 
examination. The number of depositors was not falling off, and the 
daily deposits, instead of diminishing, were in fact increasing, and but 
for Coleman's stealings would hâve been over $400,000. The directors 
knew that the checks paid by the bank, whether they came in over the 
counter or through the mail from the Clearing House and the Boston 
banks, were kept each month in the bank until the close of the month, 
when the depositors' passbooks were balanced and the checks returned 
to the depositors, and they knew that those checks would show ex- 
actly who was drawing the money from the bank and the amounts 
that were being drawn out. The slips of the Clearing House and of 
the banks that cleared through the Clearing House, of the National 
Shawmut Bank, and of the First National Bank were kept in the 
bank, and had they, after the décline in the deposits became apparent, 
directed the cashier, before the checks were returned to depositors at 
the end of the month, to examine the checks and compare them with 
the slips and the depositors' ledger, to see if they were entered upon 
the ledger, it could hâve been found that in every month after August 
26, 1909, and almost every day of the month from October 1, 1909, 
to the close of the year, checks were missing from those on file in the 
bank that appeared on the slips of the National Union Bank and were 
charged up on the Clearing House slip, and that the missing checks 
had not been charged up on the depositors' ledger on the days upon 
which they had been paid, or any day thereafter. 

K, in the month of September, when the master finds they first took 
notice of the shrinkage in the deposits, they had made, or caused to 
be made, an examination of the checks on file, they would bave found 
that on September Ist they paid a check that was put through the 
Clearing House by the National Union Bank for $600 and that it was 
missing; on September 8th, one for $3,200; on September 13th, one 
for $1,500; on September 22d, one for $5,000; on September 27th, 
one for $4,050; and on September 29th, one for $3,000. 

In October, 1909, they would hâve found checks missing from 
their bank that came through the same channels as follows: Octo- 
ber Ist, a check for $1,206; October 2d, for $205; October 4th, for 
$3,000; October 5th, $2,000; October 7th, $3,500; October 9th, $1,- 
000; October 12th, $400; October 13th, $3,500; October 14th, $3,- 
000; October 15th, $1,000; October 18th, $4,000; October 19th, $500; 
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'October 2Gth, $4,000; October 22d, $5,100; October 23d, $2,000; 
Octobci- 25th, $1,800; October 26th, $1,971.08; October 27th, $4,000 ; 
October 29th, $2,500 ; October 30th, $2,600. 

In November, 1909, they would hâve found checks missing amount- 
ing in ail to $51,847, distributed through every day in the month with 
the exception of six, and in December, 1909, they would hâve found 
checks missing amounting to $45,955.44, distributed through every day 
in the month except six. 

AU of thèse checks were drawn by Coleman on the National City 
Bank in favor of bis broker, deposited by the broker in the National 
Union Bank for collection, sent by the National Union Bank to the 
Clearing House, and by it to the National City Bank, and there taken 
out by Coleman and suppressed. 

It seems inconceivable that men, who were aware that funds in- 
trusted to their care were diminishing at an unprecedented rate, could 
be said to be exercising reasonable care in the performance of their 
duties by simply looking at the state of the New York banks, as re- 
ported in the Boston Herald, or the reports of the other* banks in 
Cambridge showing the state of their deposits, and not looking a£ 
the checks in their own bank to see who was drawing out the money 
and the amounts, or making any examination of the depositors' ledger. 

Mr. Richardson had been trained as a bank man. His father at 
one time was cashier of the National City Bank, and he had himself 
held the position of paying teller in the New England Trust Com- 
pany for a good many years. Had he performed his duty, which 
he assumed when he took the oath of office as a director, and exer- 
cised reasonable care in its performance, he would hâve known that 
in the semiannual examinations of the bank the depositors' ledger 
was not consulted for the purpose of ascertaining whether the lia- 
bilities there shown corresponded with the balance due depositors on 
the cashier's ledger, and would hâve known of the abnormal shrink- 
age in the bank's deposits after August 26, 1909. If his physical in- 
capacity to attend the meetings of the directors from the Ist of April 
to the Ist of September, 1909, would be a sufficient justification for 
his failure to attend during that period, it is no justification for his 
failure to attend the meetings of directors after September Ist, as the 
évidence discloses that he went to his place of business through Sep- 
tember, October, November, and December of that year. Moreover, 
tlie évidence discloses that when he assumed the duties of director he 
did not intend to attend the meetings of directors and his performance 
in that respect shows a substantial compliance with his intention. Un- 
der the circumstances, he stands no différent with respect to his failure 
of duty than do the other directors. 

As hereinbefore stated, Coleman from early in 1907 to the close 
of the bank, during which period substantially ail his stealings took 
place, was gambling in stocks through brokerage firms in Boston, was 
spending money freely in hôtels and restaurants in that city, and was 
generally leading a fast life. He bought an automobile in 1907, for 
which he paid $800, and in 1909 turned in his old machine and pro- 
cured a new one; he often went to the bank in the automobile and 
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left it standing in front of the banlc ; and tliere was a rumor current 
in Cambridge that he was keeping a woman. At no time while he was 
employed by the bank did lie receive more than $12 a week. It is true 
that during a ])ortion of the time after he ol)tained an automobile he 
was an agent for the sale of automobiles and sold three on commis- 
sion, and tViat in the summcr of 1900 he became the treasnrer of an 
automobile company, receiving for his services as treasnrer ÇoO a 
month. It aîso appeared tîiat in the siimmer of 1909 I.ockhart, who 
had been a messenger in the bank np to aboiit the close of 1907, en- 
tered the employ of Coleman at S15 a week. Just what his duties 
were other than driving Coleman's automobile from the automobile 
Works to the automoljile office in Boston and taking checks for Cole- 
man, which he had drawn on the National City Bank, to his brokers 
in Boston, the évidence faiis to disclose. 

The master finds that in 1904 and 1905, during the period when 
Roaf, Bragg, and Cutting were tellers, there were shortages in the 
teller's cash, the reason for which they were not able to locate, and 
that, when Mr. Cutting left, he denied that those which occurred dur- 
ing his term of service were due to any mistakes on his part, and told 
Mr. Edwin Dresser in substance that "somebody in this bank had 
stolen the money, and if you will give me a chance I will set a trap 
and catch the man." Mr. Dresser said that he did not think any one 
stole the money, and that the shortages occurred through errors in 
handling the cash. 

After Earl became cashier, and while Coleman was employed in the 
bank, and prior to February, 1908, a package of money containing $150, 
which was left in the bank by a Mr. Fillmore for safe-keeping, was 
lost or stolen. In B'ebruary, 1908, Mr. Fillmore called for the pack- 
age. A search was instituted, but it could not be found, and when 
Mr. Fillmore, who had been in the West for a time, called again at 
the bank in April and July he was so informed. After this Mr. Fill- 
more had one or two conversations with Mr. Edwin Dresser in regard 
to the matter, and, nothing being done in the way of restoring the 
funds, on September 29, 1908, he sent a letter to Mr. Edwin Dresser, 
as président of the National City Bank, which letter is given in full in 
the master's report at pages 75 and 76, in which he set forth in détail 
the circumstances with regard to the package of money, how it came 
to be left at the bank, and how it could not be found, and requesting 
Mr. Dresser to bring the matter bef ore the board of directors. About 
the last of October, 1908, after he had written the letter, he had a con- 
versation with Mr. Dresser about the matter and in the course of the 
conversation with him said : 

"I told him It was very évident there wns a tliief in the banlv, that the 
money had been stolen. I said: 'I \vouî(l advise you to look after Coleman, 
for 1 helievo that he is living a pretty fast paee, and I hâve pretty good au- 
thority for believiug that he Is supportiiig a woman.' " 

To which statemenf Mr. Dresser made no reply. Mr. Dresser did 
not présent the letter to the directors, and never reported to any of 
them what Mr. Fillmore told him about Coleman. 
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On October 29, 1908, when Mr. Dresser received this warning from 
Mr. Fillmore, an examination of the depositors' ledger would hâve 
shown that a correct addition of the balance columns exceeded the sum 
due depositors on the cashier's ledger by $46,310, and that an ad- 
dition of Coleman's balance footings on that day would hâve exceeded 
the amount due depositors on the cashier's ledger by $37,250, and the 
same is true of the days immediately preceding and following Oc- 
tober 29th. 

About the 23d of February, 1909, Mr. Dresser called at the office 
of a Mr. Campbell in Boston. Mr. Campbell was a lawyer and lived 
in Cambridge. Mr. Dresser had a note which the bank held against 
Campbell's father, and he called for the purpose of getting Campbell 
to indorse the note. Campbell declined to indorse the note, saying, in 
substance, that the bank did not need any money, that its young men 
were riding around in automobiles, to which Mr. Dresser replied that 
he did not ride in an automobile, and Mr. Campbell's ansvver was : 

"Well, if I had somebody working for me, and I was walklng and be was 
riding, I sliould probably find out wliere lie got liis car." 

About the middle of August, 1909, Mr. Lombard, a depositor in 
the bank, told Earl that Coleman was running around with a woman 
in his automobile, and he understood he was keeping this woman. Earl 
told Dresser of this, adding that the woman they referred to was 
probably the Miss Taylor that they reported he was engaged to and 
was going to marry. 

There was also évidence that Coleman was in the habit of ordering 
stocks over the téléphone which was in the banking room, and that he 
frequently spoke to Mr. Edwin Dresser about stocks. Mr. Dresser 
admitted that Coleman said to him at one time that he was going to 
buy or sell some copper stock. 

Mr. Dresser never reported any of thèse matters to the board of 
directors, or took any steps to investigate Coleman's life outside of 
the bank, or the manner in which he kept his ledger. 

Mr. Edwin Dresser knew that Coleman took charge of the checks 
coming from the Clearing House. Earl testified that Dresser repeat- 
edly saw Coleman handling the clearings, and the checks presented in 
évidence show that at times Coleman made out the draft on the Na- 
tional Shawmut Bank to pay the Clearing House demand and that 
Edwin Dresser signed the check, and on thèse very occasions the amount 
of the checks drawn to pay the Clearing House included checks drawn 
by Coleman on the National City Bank which Coleman had suppressed. 
For instance, on November 10, 1909, Edwin Dresser signed a check on 
the National Shawmut Bank to pay the Clearing House demand for 
$5,260.98, the body of which was in Coleman's handwriting. This 
check went, in part, to pay a check of Coleman's that was sent through 
the Clearing House amounting to $1,000. On November 11, 1909, a 
check similarly drawn and signed, the body of the check being in 
Coleman's handwriting, for $13,933.32, went to pay a check of Cole- 
man's for $3,500 that was sent through the Clearing House. And 
on January 10, 1910, Mr. Edwin Dresser signed a check similarly 
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<lrawn, the body of wliich was in Mr. Coleman's handwriting, for $5,- 
457.28, that went to pay a check of Coleman's for $3,000 that had corne 
through the Clearing House. 

Thèse checks were a part of the 56 exhibits presented in évidence 
as samples of the method pursued by Coleman in getting money out of 
the bank and show the slip of the National Union Bank and the Clear- 
ing House slip, from which it appears that the amount of the checks 
sent by the National Union Bank through the Clearing House was the 
largest of the Boston banks that cleared checks drawn on the National 
City Bank through the Clearing House in every instance except three, 
and in two of thèse it was the second, and in the other the third 
largest. 

Mr. Edwin Dresser testified that he knew the System by which the 
deposit ledger was kept, and it is hardly conceivable, in view of his 
long expérience as président and director of the bank, and his daily 
attendance at the bank in the management and direction of its busi- 
ness, that he should not know the principle of the book, and be capable, 
if he saw fit, of finding and adding the balance columns or the balance 
footings for any given day. He knew that the depositors' ledger was 
an important book and needed to be correctly kept. That it was un- 
safe to let it go for a single day with errors not found was brought to 
his attention by a letter dated August 3, 1903, written by Mr. Wright, 
an auditor employed at that time by the directors to audit the accounts 
of the bank, when making a report of his examination. This was a 
matter in regard to which Mr. Gale and Mr. Sumner Dresser had 
like information. 

In the summer of 1909, Dr. Wetherbee, who lived near the bank, 
told Mr. Barber that he did not think it looked very well to hâve the 
automobile in front of the bank so much. 

Along in the middle of November, 1909, and about three months be- 
fore the bank failed, in an interview between Mr. Barber and Mr. 
Bullard, président of the Harvard Trust Company, in regard to a pos- 
sible sale of the National City Bank to the Trust Company, the master 
finds that the f ollowing conversation took place : 

Mr. Bullard "told Mr. Barber that he thoiight the business of the City Banli 
was leaving it rapidly ; that Mr. Barber replied that he didn't think so ; that 
the depositors were ail staying with the bank, and that, although the deposits 
had run down, lie couldn't account for it ; that he asked Mr. Barber If he had 
entire confidence in ail the offlcers and clerks in tlie bank, and that Mr. Barber 
said, 'Yes ;' that wituess (Bullard) then said it had currently been reported 
among his clerks tliat one of his offlcers was frequenting bucket shops in Bos- 
ton and was evideiitly living pretty fast ; that he did not mention names ; 
that Mr. Barber replied, 'I don't think that is so; I don't think that can 
be so.' " 

Barber did not ask Bullard who the officer or clerk was, did not re- 
port the conversation to the other directors, and took no steps to as- 
certain whether it was true or false. 

Counsel for the défendants, in their arguments, placed much reli- 
ance upon the fact that the directors knew the national bank examin- 
ers examined the bank twice a year, and that, because of this, they, as 
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reasonable men, in the performance of tlieir duties, would not be call- 
ed upon to hâve an audit of the bank made, or to make regular semi- 
annual examinations themselves before declaring dividends. Their 
position was, in a large measure, that the irregularities and défalcations 
of Coleman could not bave been ascertained withont an audit of bis 
ledger and tlie calling in of the depositors' passbooks, and that they 
were not required to take such action, in the absence of some spécial 
occurrence coming to their attention leading tliem to believe that an 
audit was necessary, and that, under the facts in this case, no such 
occurrence was brought to their attention. 

The directors knew that the national bank examiners examined the 
bank twice a year. They knew that only one examiner at a time 
made the examination, and Mr. Edwin Dresser knew that the time al- 
lotted to the examination of the depositors' ledger was very brief . The 
other directors had no knowledge of the time allotted to the depos- 
itors' ledger, but in a gênerai way knew that the time consumed in 
making the entire examination was but a portion of a day. Mr. Edwin 
Dresser, Sumner Dresser, and Mr. Gale must hâve known that the 
examination made by the bank examiner was not the équivalent of an 
audit, for they were directors in 1903 when they caused an audit to 
be made, and that it took from 12 to 14 days for two men to make 
it, and, while the directors, as a board, were not aware of the warn- 
ings regarding Mr. Coleman, which were brought to the attention of 
Mr. Edwin Dresser and Mr. Barber, and their knowledge that exam- 
inations were made by national bank examiners may hâve been a suf- 
ficient justification for their not causing an audit to be made, it was 
not a justification for their failure to perform their duty to examine 
the bank tvi'ice a year before declaring dividends. And it would seem 
very doubtful whether it should be regarded as a justification for their 
failure to cause an audit to be made in September, 1909, when they 
were aware the shrinkage in their deposits was abnormal; but, how- 
ever this may be, it seems to me, and I find, that the défendants were 
négligent in not making examinations of the bank twice a year, and 
in not ascertaining, when such examinations were made, whether the 
liabilities of the bank, as they apjieared on the depositors' ledger, cor- 
responded with the balance due depositors on the cashier's ledger, and 
that, had they made such an examination September 30, 1907, and 
only added the balance footings for the purpose of making a compar- 
ison, they would bave ascertained Coleman's irregularities, and, not 
having done so, they are responsible for bis défalcations after that 
date. 

I find, also, that if, in September, 1909, they had exercised reasonable 
care when they knew that the shrinkage in the deposits of the bank 
were abnormal, and had called for and examined the cbecks that were 
in the bank, they would bave discovered that large cbecks appearing 
on the slips of the National Union Bank were missing, and would 
bave learned of Coleman's irregularities, and are responsible for his 
défalcations after a reasonable time had elapsed for making such in- 
quiry, and that a reasonable time for this purpose had elapsed at the 
end of September, 1909. 



BATES V. DEESSE R 797 

As to Edwin Dresser, I find that he was négligent in failing to report 
to the directors the Fillmore letter, and particularly so in his faiinre 
to report to them the conversation had with Mr. Fillmore in the last 
part of October, 1908, in wliich Fillmore charged that there was a 
thief in the bank, and told Dresser about Coleman's conduct, and that 
he better look af ter him ; that he was négligent in failing to make an 
investigation of Coleman and his affairs as a resuit of this information ; 
that, had he exercised reasonable care in this respect, Coleman's irregu- 
larities would hâve been discovered, and his défalcations thereafter 
prevented ; that a reasonable time for making such investigation would 
hâve elapsed by the close of November, 1908 ; and that he is responsible 
for Coleman's défalcations after that time. 

As to Mr. Barber, I find that he was négligent in giving no heed 
to Bullard's warning in November, 1909; that he could not, in the 
exercise of reasonable prudence, hâve regarded what Mr. BuUard 
told him as mère trader's talk, and that, had he taken steps to ascer- 
tain who the officiai or clerk in the National City Bank was with 
référence to whom Mr. Bullard was speaking, he would bave learned 
that it was Coleman; that due diligence in investigating Coleman's 
afifairs would bave revealed his défalcations ; that a reasonable time 
for making the investigation would bave elapsed by December 1, 1909; 
and that he is responsible for his défalcations after that date. 

Much time was taken up in the argument of the case in discussing 
the competency of Mr. Earl, as bearing upon the question whether 
the directors were négligent (1) in employing him in the first instance, 
and (2) in retaining him in their employ. The master, in his report, 
disposes of this question of négligence by finding that Earl was 
compétent. I am unable to find that the directors were négligent in 
the original employment of Earl. Ile worked in the bank some six 
months when Mr. Davis was cashier, doing the vv'ork of teller, book- 
keeper, and cashier, and was recommended by Mr. Davis, who was 
himself a director, as a suitable and compétent man for the position. 
After he had been cashier for about three or four years, he seems to 
bave become very lax, and to bave exercised little supervision over the 
work intrusted to his subordinates. Possessed of his knowledge and 
intelligence, it would seem that, if he had exercised the slightest care 
in supervising Coleman in the handling of the Clearing House checks 
and in the keeping of the depositors' ledger, the greater portion of the 
défalcation never would bave taken place. But whether the directors 
were négligent in retaining him I regard of little importance, in vievi' 
of the findings made. 

[4] Since this proceeding was begun George F. Richardson and 
Edwin Dresser bave died. The death of Mr. Richardson took place 
prior to the. hearings before the master. The administrators of his 
estate hâve appeared and defended the suit. 

The death of Edvvdn Dresser took place after the bearing was had 
before the court on the master's report. Sumner Dresser has been 
appointed administrator of his estate and has been cited to appear in 
the cause. He has appeared specially and filed a motion tO' dismiss the 
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suit as against him on the ground that it did not survive. The motion 
was denied, and he was ordered to appear generally. 

The question of the survivorship of an action of the character of 
the one in question has been before the Circuit Court for this district 
at least twice, and it was held that the action survives. Allen v. Luke, 
163 Fed. 1018, 1020; Id., 141 Fed. 694, 697. The cases relied upon 
in reaching this conclusion were Boyd v. Schneider, 131 Fed. 224, 229, 
65 C. C, A. 209; Stephens v. Overstolz (C. C.) 43 Fed. 465, and War- 
ren v. Para Rubber Shoe Co., 166 Mass. 97, 44 N. E. 112. 

The same question has recently been considered in Curtis v. Phelps 
(D. C.) 208 Fed. 577. 

The ground upon which thèse cases seem to proceed is that the 
directors of a national bank, in entering upon their duties as such 
olîicers, impliedly agrée to properly and faithfuUy perform them, and 
if by misconduct or négligence they fail in this respect, and damage 
ensues, a cause of action arises which the receiver may enforce for 
the benefit of the stockholders and creditors ; that the cause of action 
is ex contractu, rather than ex delicto, and, because of this, survives. 

This is apparently the ground upon which a like conclusion was 
reached in the following cases, although in them it was said that a 
"fiduciary relation" exists between the corporation and its directors, 
and that for a failure to perform duties arising out of such relation 
the remedy will survive; it being regarded as an exception to the 
maxim "Actio' personalis moritur cum persona." Charitable Corpora- 
tion V. Sutton, 2 Atk. 400; Concha v. Murrieta, 40 Ch. D. 443; War- 
ren v. Para Shoe Co., 166 Mass. 97, 104, 44 N. E. 112. 

The foregoing embodies my findings of fact and rulings of law in 
this case. So far as the findings and rulings of the master are con- 
sistent with or are embodied in my findings, they are affirmed; but, 
so far as they are répugnant to or inconsistent with them, I find that 
they are clearly against the weight of the évidence, or so inconsistent 
with other facts found by him and herein affirmed, that they cannot 
stand. 

The clerk will prépare three decrees — one against George W. Gale, 
David A. Barber, and Sumner Dresser jointly, one against Sumner 
Dresser, administrator of the estate of Edwin Dresser, and one against 
the administrators with the will annexed of George E. Richardson; 
and in each decree the damages will be the amount of Coleman's dé- 
falcations after September 30, 1907, to the close of the bank, with 
costs. See Von Arnim v. Am. Tube Works, 188 Mass. 515, 14 N. E. 
680; Allen v. Luke (C. C.) 163 Fed. 1018, 1021. 

Note. — The amount of the decree against the several défendants, 
covering the thefts of Coleman after September 30, 1907, was 
$282,043.02. 
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BEAL ESTATB TITLB, INS. & TRUST CO. T. LEDEKER, CoUector of 

Internai Bevenue. 

(District CJourt, E. D. Pennsylvanla. February 23, 19164 

No. 3646. 

1. Intebnal Bevenue €=>2 — Excise Taxes — Statutobt Provisions — "Bank- 

BE." 

Act Cong. Oct. 22, 1914, c. 331, 38 Stat. 750, § 3, provides that bankers 
shall pay a spedal tax of $1 on each $1,000 of capital employed ; that, In 
estimating capital, surplus, and undivided profits shall be Included; 
that every person, firm, or company haring a place of business where 
crédits are opened by the deposit or collection of money subject to be 
paid or remitted, or where money is advanced or loaned on stocks, bonds, 
etc., or where stocks, bonds, eta, are received for discount or sale, shall 
be a "banker" thereunder. Held, that the statute is not void, as imposing 
a direct tax upon the property of a banker merely because of its owner- 
ehip of such property, as the act does not tax property as such, but levies 
a spécial llcense tax upon one engagea in a particular business, because of 
the privilège he is exerclsing, and the fact, if true, that the amount paid 
Is the same as would be paid, had, aU the property of the banker been 
taxed on an assessed value basls, is merely incidental and accidentai. 

[Ed. Note. — ^For other cases, see Internai Revenue, Cent Dig. J 2 ; Dec. 
Dig. >S=»2. 

For other définitions, see Words and Phrases, First and Second Séries, 
Banker.] 

2. Intebnal Revenue <e='9— Excise Tax — Questions or Fact. 

What, if any, of the capital of a corporation engaged in banking and 
other kinds of business, is employed In banking, within Act Cong. Oct. 22, 
1914, is a fact to be found. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. {§ 13-28; 
Dec. Dig. <S=9.] 

8. Intbenàl Revenue <s=»9 — ^Excise Taxes — Statutobt Provisions — "Capi- 
tal InVKSTMÏNT" "LiQUID Investuent." 

A corporation, engaged not only in the banking business, but also In 
the title Insurance and other klnds of business, kept entirely separate 
from its other moneys a sum equal to Its aggregate of deposits, and a 
Bum equal to the aggregate of its capital and surplus invested in chosen 
securities, called "capital investments." Its capital Investments were 
Invested in real estate and other investments of a less mobile character 
than investments commonly termed "liquid," while the deposits were in- 
vested in securities which were more readlly convertible into cash, and 
thèse investments were kept separate from its other investments. It 
from time to time put out statements of its flnancial condition, showing its 
assets to conslst of cash on hand, etc., and showing the aggregate amount 
of its liabillties, in which were included, to balance the statement, the 
amount of its capital stock, surplus, and undivided profits, which was not 
less than the amount which measured the| tax Imposed on It under Act 
Cong. Oct 22, 1914, and paid by it Heia, that the facts did not show that 
it did not use or employ any part of its capital In banking, and it was not 
entitled to recover back such tax, as the character of a banker's invest- 
ments can hâve no bearing upon the question of the amount of capital in- 
vested in the business, and the capital, surplus, or undivided profits, either 
separately or In a lump, cannot be segregated from a bank's other assets 
and identified as such. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. §§ 13-28; 
Dec. Dig. «©=9.] 

4s>For other casn see sune toplc & KSy-NUMBBB lu ail Key-Numbered DlgesU & Indexe* 
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4. WOIÎDS AND riIRASES — "EviDENTIAL FACT" — "UlTIIFATE FaCT." 

Facts are eltlier "evldentlal tacts,". meaning tacts whic^h can be directly 
established by tcstlmony or évidence, or "ultimate facts," which can ouly 
be deduced by lufereuce f rom evldentlal facts. 

[Ed. Note. — For otlier defliiitions, see Words and Phrases, Second Séries, 
Evldeutiary Fa et; Words and l'hrases, First and Second Séries, Ultimate 
Fact.] 

5. TiiiAL ©=^136 — Questions of Law ce Fact — Evidential and Ultimate 

Facts. 

Evldentlal facts, if in controversy, must be found by a jury, if tlie case 
Is a jury case ; but ultimate facts need not be subuiitted, If oiily one In- 
ference can fairly and reasonably be drawn. 

lEd. Note.— For other cases, see Trial, Cent. Dig. §§ 318, 320, 321, 323- 
327; Dec. Dig. ©==136.] 

At Law. Action by the Real Estate Title, Insurance & Trust Com- 
pany against Ephraim Lederer, Collector of Internai Revenue for the 
First District of Pennsylvania. On motion to take off nonsuit. Mo- 
tion denied. 

M. B. Saul and J. G. Johnson, both of Philadelphia, Pa., for plaintiff. 
Gordon Auchincloss, Sp. U. S. Atty., of New York City, and Fran- 
cis Fisher Kane, U. S. Atty., of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. In ruling upon the présent motion, 
ail other questions than the three following may be deemed to bave 
been eliminated by agreement. 

(1) The constitutionality of the act of Congress of October 22, 1914. 

(2) The amount of capital which the plaintiff "uses or employs in 
its banking business." 

(3) The right of the plaintiff to hâve this second question submitted 
to a jury. 

Of thèse, in their order. 

[1] The constitutional question raised is one which has been so 
fully discussed and considered in the cases already ruled that nothing 
more is called for than a statement of the conclusions reached. The 
point made on behalf of the plaintiff is that the tax which was col- 
lected is a .direct tax upon its property, imposed upon plaintiff merely 
because of its ownership. If the tax is such a tax, the act of Con- 
gress, which imposes it, is admittedly void. The whole argument 
which makes for the uaiconstitutionality of the act is summed up in the 
asseveration that the principle upon which the Pollock Case, in 158 U. 
S. 601, 15 Sup. Ct. 912, 39 L. Ed. 1108, was ruled, condemns it. The 
ruling in that case was that a tax on the income derived f rom property 
merely because of its ownership is a tax on the property, and, in 
conséquence, a direct tax, and whether an act of Congress levied such 
direct tax was to be determined by what the act did, not by what name 
the tax bore in the phraseology of the act. The application of the 
principle to the présent act is based upon the averment that what this 
act does is to levy a tax upon the plaintiff in proportion to the value 
of its property merely because of its ownership of property to that 
value, and that this is a direct tax upon property. 

(S^aFor other caaes> see same topic & KEY-NUMBE.K m ail Key-Numbered Digesta & liidesea 
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The argument admits the power of Congress to impose a spécial 
license tax for what may be termed tlie privilège of engaging in any 
profession, calling, occupation, or business, and to détermine the 
amount to be paid, either by the imposition of an arbitrary sum, or 
by the number of transactions had in a given time, or by the volume 
of the business or the product, or by the nominal capital employed, or 
in any way which is not the équivalent of a tax on the assessed value 
of what the taxpayer owns. The argument might further concède 
that a lawful tax could be imposed upon a corporation engaged in 
the banking business, with the license fee regulated in amount by the 
nominal capital of the corporation to which its nominal surplus might 
be added. When, however, its undivided profits are included, the tax 
is at once switched from an excise basis to a direct property tax basis. 
The thought may perhaps be most clearly presented by assuming (al- 
though this involves an almost absolute contradiction in terms) a cor- 
poration with ail its assets employed in banking and having no liabil- 
ities. The tax imposed by this act would not difïer in amount from 
a like tax imposed directly upon the property of the corporation as- 
sessed at the valuation which the corporation had itself placed upon 
its property. 

The argument in support of the constitutionality of the act is in 
turn summed up in the answer to the propositions thus advanced. It 
is that the Pollock Case clearly distinguishes between incomes which 
are derived from the profession, calling, or business in which the 
taxpayer may be engaged, and the income which is derived from prop- 
erty solely by reason of his ownership of it, and gives récognition to 
a tax on the former as an excise tax. The same distinction holds good 
between a spécial license and a direct property tax. It is denied that 
what this act does is to tax property as such. On the contrary, what 
it does is to levy a spécial license tax upon one engaged in a particular 
business because of the privilège he is exercising. If it be true that 
the amount paid is the same as would bave been paid, had ail the prop- 
erty of the taxpayer been taxed on an assessed value basis, this is 
merely incidental and in a sensé accidentai, and does not indicate the 
identity of the tvi'o things donc. The amount of the excise exacted is 
based upon the extent to which the taxpayer avails himself of his 
privilège. This is assumed (as it can fairly be assumed) to be meas- 
ured by the amount of the capital which he has employed in the busi- 
ness. This capital is fairly defined by the amount of his own money 
which he employs in the business, and this, in turn, is defined by ail 
there is in the business less what belongs to creditors. It, of course, 
happens that if a man employs his whole fortune as such capital the 
license fées he pays exactly equal what he would pay if a like direct 
tax were imposed upon the value of such fortune; but such likeness 
is no other, nor bas it more significance, than the equality in volume 
or bulk between two entirely différent things which bave been sub- 
jected to the same measure. The words "capital used or employed" 
necessarily limit the tax to a spécial license or excise tax, and exclude 
any possible direct tax and were inserted for that purpose. The con- 
clusion reachëd is that the act is constitutional. 
229 F.— 51 
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[2] As the constitutionality of the act thus turns upon the amount 
of capital used or employée!, strict adhérence must be given to this 
measure. This brings us to the second question. The difficulties 
which may be encountered in seeking to get a clear view of this branch 
of the case are due to failing to distinguish between the économie and 
the légal features of the question. The thought voiced in the phrase 
that a man may be engaged in banking without employing his entire 
capital in that business is intelligible, and lends itself to easy grasp, 
notwithstanding the fact that he is responsible for ail obligations in- 
eurred, and the business in conséquence has the crédit given by his 
whole fortune. The same thought may be transferred to a corporation 
without losing in clearness. Indeed, banks and trust companies af- 
ford us a practical illustration of the différence between capital em- 
ployed and a crédit thus given, which in the économie sensé is doubt- 
îess additional capital. AU of them may hâve, and we know some of 
them do hâve, behind them the added crédit of the personal liability 
of stockholders. No one, however, would think of adding this to the 
capital used or employed in the légal sensé of thèse words. It is con- 
ceivable that the banking business may be carried on without any 
capital, in the sensé in which the words "capital, surplus, and undi- 
vided profits" are used in this act. We hâve many living proofs of 
this in the plan of organization of savings banks. Indeed, this very 
act gives congressional récognition of the existence of such institu- 
tions. 

This phase of the question may be dismissed with the remark that 
whether a given banker (whether a natural person or a corporation) 
uses or employs any capital, or the amount of it, is a question of fact, 
to be found as is any other fact. Inasmuch as ail practical — and, in- 
deed, possible — profitable banking involves the thought that ail mon- 
eys, not required to make settlement with its customers, be kept in- 
vested, it is very difficult to grasp the significance of the thought in- 
tended to be conveyed by a statement of the fact that the moneys of 
the bank are invested. And, further, inasmuch as a bank (unless 
restricted by law to spécial forms of investment) may invest its mon- 
eys as it pleases, it is more difficult to see any room for différence of 
liability to the payment of the excise tax between bankers, one of 
whom invests his moneys in municipal bonds, and another who in- 
vests in commercial paper or any other form of lawf ul inyestment. If 
any question were raised hère of whether this plaintiff was a banker 
within the meaning of this act, what he did would, of course, bear upon 
what he was; but this act contains its own définition of a banker, 
and it is admitted the plaintiff is one. This admission would seem to 
carry with it that what plaintiff did was banking, and to hâve no other 
significance than the other fact that it did other things besides bank- 
ing. What, if any, of its capital is employed in banking, again, is a 
fact to be found and will be considered in connection with the third 
question. 

[3] The final stand taken by the plaintiff upon what is really its 
chosen ground of défense is based upon a distinction which is more 
difficult to keep clear than the others. This plaintiff is in the strong- 
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est possible position to urge this défense. It has consistently treatcd 
itself as a trustée for depositors in its banking department, and has 
scrupulously kept a sum equal to its aggregate of deposits as entirely 
separate from its other moneys as a trustée could keep the moneys of 
his cestui que trustent separate frcwn his own moneys. It has likewise 
kept a sum equal to the aggregate of its capital and surplus invested 
in chosen securities, which it has called "capital investments," or by 
an équivalent name. Based upon thèse facts, it lays claim to the 
benefit of the principle of exemption from taxation which it asserts 
to hâve been applied in the cases of Central Trust Co. v. Treat (C. C.) 
171 Fed. 301, and Treat v. Farmers, 185 Fed. 760, 108 C. C. A. 98. 

If the principle there applied is as broad as it is claimed to be, and 
can be upheld as law and is applicable, it undoubtedly rules the prés- 
ent case in favor of the plaintiff. It is confidently asserted that the 
rule established by thèse cases is that, if the moneys received from 
depositors are kept separate from the other moneys of the bank and 
are invested in securities which are likewise kept separate from the oth- 
er investments of the bank, and no more in amount of the moneys of 
the bank are invested in commercial paper by discount or purchase 
than is represented by the investments made of deposit moneys, the 
other moneys of the bank being invested in so-called permanent (what- 
ever this may mean) forms of investment, then the légal inference is 
that no part of the capital of the bank is invested in banking except 
the sums which may hâve been spent for a banking house or bank- 
ing fixtures and the like. 

We do not understand any such principle to be deducible from the 
rulings in the cited case. There are, it is true, some expressions in 
the opinions accompanying the rulings which supply plausible support 
to the argument of counsel for plaintiff. As has been often remarked, 
however, opinions are to be read in the light of the facts of the case 
to which they relate. The cited case was decided as a case stated, 
the facts being stipulated. It, moreover, arose under a différent act 
of Congress. The agreed fact was that the capital of the bank in 
that case was invested in securities which had no relation to bank- 
ing, and that ail the funds of the bank which were in any way used 
or employed in banking were moneys belonging to depositors, and 
that no part of the capital or surplus of the bank was so used or em- 
ployed. It was no part of the duty of the court — indeed, it was power- 
less — to change the effect of the stipulation. The agreed fact being 
that the banking business was carried on without any capital being 
employed, the court could not do otherwise than rule that no tax was 
payable. This is a very différent thing from ruling as a matter of 
law that, if some of the moneys of a bank were invested in commer- 
cial paper, and some in other fomis of investment, and if the aggre- 
gate investments in commercial paper do not exceed the aggregate 
sum owing to depositors, no part of its capital is used or employed 
in banking. 

There are at least two seemingly unsurmountable obstacles in the 
way of reaching such a conclusion. One is how the character of the 
investments in which the banker puts his money can make any dif- 
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ference. As already observée!, what he did might go to the question 
of whether he was a banker, if that were an open, question. If he 
were a private individual, what he did with his money might hâve an 
important bearing upon the question next discussed of the évidence 
of the fact of what he had put into the banking business. It must 
be, however, that granted one is a banker and has money in the bank- 
ing business, the character of the investments he makes of thèse mon- 
eys can hâve no bearing upon the question of the amount of capital 
he has invested in that busirjiess. 

The other obstacle is the utter impossibility of its being held as 
a matter of law that the capital, surplus, or undivided profits of a bank, 
either separately or in a lump, can be segregated from its other as- 
sets and identified as such. The loose phrases in common use which 
might seem to imply such a possibility it is vvell understood do not. A 
bank or trust company might be said to hâve invested its surplus in 
the érection of a banking house or an office building. Every one un- 
derstands that ail that is meant by this is that it has so invested a sum 
equal to a certain part of its estimated accumulated profits. Surplus, 
and kindred words, are nothing more tLan banking expressions. It 
is certainly clear that in no légal sensé can either capital or surplus be 
earmarked as a concrète thing. The answer to the retort of counsel 
that "this company plaintiff not only can do it, but has done it," is an 
obvious one. 

[4, 5] This brings us to the final question: Should the case hâve 
been submitted to the jury to find the fact of how much capital the 
plaintifl: used or employed in its banking business ? We hâve def erred 
certain features of the second question to be discussed in connection 
with this. There are certain questions which provoke the comment 
that they are mixed questions of law and fact. This expression is 
of more seeming than real clarity. A more clarifying and helpful 
classification of facts is into evidential and ultimate facts — meaning 
facts which can be directly established by testimony or évidence, and 
facts which can only be deduced by inference from such evidential 
facts. Evidential facts, if in controversy, must be found by a jury, 
if the case is a jury case. Ultimate facts need not be so submitted, 
if only one inference can fairly and reasonably be drawn. 

When this case was called for trial, it was stated by counsel that 
the question involved was probably a c|uestion of law, as the facts 
were not in dispute. This meant that the trial judge should direct a 
verdict for plaintiff or défendant. In the judgment of the trial judge, 
this would hâve been a proper disposition of the case. At the close 
of the plaintiff's case the défendant moved for a nonsuit. The logic 
of the argument seemed to be good that, if the plaintiff was not en- 
titled to a verdict, it had f ailed to make out a case and could properly 
be nonsuited. A nonsuit was accordingly awarded. 

Plaintiff is in conséquence entitled to every inference which can 
fairly and reasonably be drawn from the facts in évidence. A re- 
capitulation of them involves some répétition, but seems to be helpful 
to the disposition of the case: 
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(1) The plaintiff was not only engagea in the banking business, but 
in the title insurance and other kinds of business unnecessary to enu- 
merate. 

(2) It kept, as already stated, the funds it received from depositors 
separate from its other moneys. 

(3) Some of its funds, which it called its capital investments, were 
invested in real estate and other investments of a less mobile char- 
acter than investments which are commonly termed "lic|uid." 

(4) The moneys which it received from depositors it invested in 
securities which in its judgment were more readily and easily con- 
vertible without loss into what is called cash. 

(5) The investments which are classified as (4) were kept separated 
from its other investments. 

(6) It kept its accounts in such a way as to show, and from time 
to time made up and put out statements of, its financial condition, 
by which it appeared that it possessed assets consisting of cash on 
hand, obligations of borrowers, shares of stock and bonds of corpora- 
tions, bonds and mortgages, ground rents, real estate, and other prop- 
erty of a given aggregate supposed value (as well as like property 
held by it as collatéral), and showing, also, the aggregate amount of 
its debts and other liabilities. This statement was balanced by in- 
cluding along with its liabilities the amount of its capital stock, its 
surplus, and undivided profits. The latter was the équivalent of the 
balance of its profit and loss account. The aggregate of capital, sur- 
plus, and profits was admitted to be not less than the amount which 
measured the tax it had paid and was seeking to recover back. 

From any one of thèse facts, or from ail combined, could it be 
fairly and reasonabl}^ found that the plaintiflf did not use or employ 
any part of its capital in banking? 

This opinion bas already been drawn out to such length that we do 
not feel called upon to add any observations, except to the three fea- 
tures the fuller discussion of which was deferred to this place. Thèse 
are the fact that the plaintiff was engaged in other business than 
banking, the fact that it invested its moneys in différent forms of 
investments, and the fact that it kept its deposited moneys and in- 
vestments made of them separate from its other moneys and invest- 
ments. As already observed, if a man say of a fortune of $1,000,000 
were to establish himself in several différent kinds of business, and 
were to put $100,000 into his bakery business and $100,000 into the 
banking business, it must, we think, be conccded that as a banker he 
would be liable to the tax measured only by $100,000 invested capital, 
notwithstanding his personal liability for its debts. If, however, he 
appointed agents to run his banking business for him, and left with 
them ail its assets, and put out statements showing the amount of the 
capital of that business to be $100,000, he would be liable to a tax 
measured by that capital, notwithstanding that he had authorized his 
agents to also do a real estate and brokerage business, and no matter 
in what form of investments the moneys of the business were kept, 
and in spite of the fact that the moneys of the business which came 
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hom deposîts were separately entered. If the business were turned 
înto a partnership, or were incorporated, the tax would under like 
conditions be the same. 

The motion to take off the nonsuit is denied. 



In re CAPITOL TRADING CO., Inc. 
(District Court, N. D. New York. February 21, 1916.) 

1. Bankkuptcy <g=123 — Election or Tbustee— Right or Attobney to Vote 

— "Ckeditob." 

Bankr. Act July 1, 1898, e. 541, § 1 (9), 30 Stat. 544 (Oomp. St. 1913, § 
9585), provides tliat "creditor" shall include any one wtLO owns a claim 
provable in bankruptcy and may include bis duly autliorized agent, at- 
torney, or proxy. Section 44 (section 9628) provides tliat tlie creditors 
sliall, at their flrst meeting after tlie adjudication, appoint a trustée or 
trustées. Section 56 (section 9(540) provides tbat creditors shall pass upon 
matters submitted to them at their meetings by a majority vote in num- 
ber and amount of elaims of ail creditors whose daims hâve been allowed 
and are présent, except as therein otherwlse provlded. Held, that the 
rule of practlce foUowed generally of requiring duly admitted attorneys 
at law appearing for a créditer and desiring to vote for trustée to bave 
spécifie written authority, is' blnding, as, even tliough the law does not 
expressly requlre the production and flllng of a written power or warrant 
of attorney, the court itself may requlre the flllng thereof. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 171-179 ; Dec. 
Dig. (g=ol28. 

For other définitions, see Words and Phrases, First and Second Séries, 
Oreditor.] 

2. INTERNAL REVENUE <S=3l9 — StAMP TaXES — POWERS OF AtTOENEY. 

Eniergeuey Revenue Act Oct. 22, 1914, c. 331, § 5, 38 Stat. 753, provides 
that there shall be levied, colleeted, and paid in respect of the documents, 
instruments, etc., mention ed and described in schedule A, or for or ia 
respect of the paper, etc., upon whlch sucli Instruments shall be written 
or printed the taxes specltied therein. Schedule A imposes a tax of 25 
cents on powers of attorney to sell and convey real estate, etc., or to 
perform any and ail other acts not therelnbefore specified. Meld, that 
powers or letters of attorney authorizlng attorneys to represent creditors 
in bankruptcy proceedlngs, vote for trustée, etc., must bear an internai 
revenue stamp, and, even if such powers or letters of attorney are unneces- 
sary, when they are executed and presented, they are not exempt from 
the stamp tax. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 39-44 ; 
Dec. Dig. ®::»19.] 

In Bankruptcy. In the matter of the Capitol Trading Company, In- 
corporated, bankrupt. On review of action and order of Référée 
Edwin A. King in ref using, for want of a revenue stamp, to file certain 
letters of attorney and allow the attorneys designated in such letters 
or powers of attorney, respectively, to cast the vote of Mrs. E. I. 
Stewart and 159 other alleged creditors of the bankrupt, respectively, 
fer trustée in a bankruptcy proceeding then pending. Order affirmed. 

Mills & Mills, of Albany, N. Y., for creditors, especially Mrs. 
Stewart. 

(g^^sFor otlier cases see same topio & KEY-NUMBER iu ail Key-Numbered Digests & Indexes 
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RAY, District Judge. The power of attorney or letter of attorney 
contained in the proof of claim of Mrs. Stewart reads as follows: 

"Letter of Attorney to Mills & Mills, Attorney at Law. 

"You or any one of you are hereby autliorized by said créditer by the person 
maklng the foregoing déposition, wlio Is duly authorized thereto, to appear 
for and represent said créditer and vote for said créditer in any proeeedings, or 
meetings, which may be had or called in the above-entitled proceeding, in 
court, before the référée in bankruptcy, or elsewhere, and partieularly to vote 
for said créditer in the choice of a trustée of said bankrupt whenever such 
élection is held, to accept, er in your discrétion oppose confirmation ef, any 
composition offered by or in behalf of said bankrupt, and to receive and re- 
ceipt for any and ail moneys which may be, or may become, payable to said 
créditer therein, or fer or on account of said debt. 

"In witness whereof said créditer bas hereunto signed her name and affixed 
her seal, when signing the déposition proceeding, the Oth day of January, 1916. 

"Mrs. E. I. Stewart. [L. S.] 
"[Individual executing always sigu hère.] 
"Créditer. 

"Subscribed, sworn to, and acknowledged before me this 6th day of Janu- 
ary, 1916. 

"[Seal.] O. G. Porter, Notary Public" 

The oth ers read the same. It will be noted thèse instruments give 
power to tlie attorney as follows : 

(1) To "appear for and represent said créditer," and 

(2) "Vote fer said créditer in any proeeedings or meetings which may be had 
er called in the abeve entitled proeeedings [banliruptcy] in court, before the 
référée in bankruptcy, or elsewhere, and partieularly 

(3) "To vote for said créditer in the choice of a trustée of said bankrupt 
whenever such sélection is held ; 

(4) "Te aceept or in your discrétion oppose confirmation of any composition 
offered by or in behalf of said bankrupt," and 

(5) "To receive and receipt for any and ail meneys which may be, or 
mav become, payable to said créditer therein, or for or on account of said 
debt." 

The contention of the creditors of the bankrupt is: 

(1) That no revenue stamp is required on a written power er letter of at- 
torney running te an admitted attorney of tliis court, authorizing him to ap- 
pear, file a claim, vote fer trustée, and assent to a composition and cellect the 
divldf.'jid en the claim. 

(2) That ne pewer or letter of attorney te an attorney ef this court is 
necessary to enable him to appear for a créditer and vote fer a trustée, that 
a written retainer is ail that is necessary, and that such retainer requires no 
stamp. 

This contention involves the question: May an attorney at law, 
under his gênerai retainer, not only conduct the proceeding in bank- 
ruptcy for a créditer, but in so doing vote for trustée ? A bankruptcy 
proceeding is somewhat peculiar. The bankrupt himself may institute 
it by fihng a voluntary pétition, or petitioning creditors may do so by 
filing an involuntary pétition. AU creditors are or should be notified 
of the proceeding after adjudication, and at a meeting of creditors 
called for the purpose they may come in and prove their claims. If 
a claim is allowed, the creditor is entitled to vote for the appointment 
of a trustée to administer the estate, and ordinarily the creditors con- 
trol the appointment, subject to the approval of the court. After 



808 229 FEDERAL REPORTER 

the appointment is made and approved, and the trustée lias qualified, 
subject to certain provisions of law, lie is largely subject to the con- 
trol and direction of the creditors themselves. The sélection of the 
trustée is a part of the proceedings in bankruptcy when there are 
assets. It would seem that when a creditor exécutes his claim and 
places it in the hands of an attorney of this court, with directions 
to appear in the proceeding, there should be an implied authority to do 
any act in such proceeding necessary to protect and enforce the claim, 
including participation in the sélection of a trustée. However under 
the prior Bankruptcy Act it was held that a spécial written power of 
attorney was necessary, and quite generally and almost without ex- 
ception it has been held under the Bankruptcy Act of 1898 that a 
written power of attorney to an attorney of this court is necessary to 
entitle him to vote for trustée. If a written power of attorney or letter 
of attorney is necessary, it would seem clear that a revenue stamp of 
25 cents must be annexed thereto. As one was actually executed 
and offered for filing, it would seem it was not entitled to filing unless 
properly stamped, even if umiecessary. 

Did the référée err in refusing to receive and file and recognize the 
unstamped power or letter of attorney? Did the référée err in re- 
fusing to allow the creditor to vote for the sélection and appointment 
of a trustée ? 

[1] In Re Sugenheimer (D. C.) 1 Am. Bankr. R. 425, 91 Fed. 744, 
Judge Brown assumed that a written povi'er of attorney to vote for 
trustée was required. There the creditor resided abroad. It would 
seem that Judge Brown followed the holdings under the Bankruptcy 
Act of 1867 (Act March 2, 1867, c. 176, 14 Stat. 517), where the prac- 
tice was definitely settled that an admitted attorney could not vote 
for an assignée in bankruptcy merely by virtue of his gênerai authority 
as attorney at law. It was held that he must prove his authority by 
letter of attorney, or by the oath of some one, showing him to be a 
duly constituted attorney ; that is, an attorney in f act for that par- 
ticular purpose. Bump on Bankruptcy (lOth Ed.) 667, note; In re 
Purvis, 1 N. B. R. 163, Fed. Cas. No. 11,476; In re Knoepfel, 1 N. 
B. R. 23, 1 Ben. 330, Fed. Cas. No. 7,891 ; Id., 1 N. B. R. 70, Fed. 
Cas. No. 7,892. This last-cited case was decided by Mr. Justice Blatch- 
ford, later of the Suprême Court of the United States. 

In Martin v. Walker, 1 Abb. Adm. 579, 16 Fed. Cas. 911, No. 9,- 
170, it was held that under a retainer as attorney at law the proctor 
could not claim to be an attorney in fact and entitled to vote for as- 
signée in bankruptcy. The act of 1867 provided : 

"Any créditer niay act at ail meetings by his duly constituted attorney tlie 
saine as thougli persoually présent." 

In the présent Act (1898), sections 56 and 44 authorize creditors to 
appoint a trustée by vote, and section 1, subdivision 9, provides that: 

"Creditor ♦ • • may include his duly authorized agent, attorney, or 
proxy." 

It seems clear that the words "duly authorized" apply to attorney 
and proxy, as well as to agent. If this be so, then the language of tha 
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act requires the attorney, even though admitted to practice in the 
bankruptcy court, to produce and exhibit proof of his authority. It 
wouîd seera clear that the act intends that the créditer himself may 
vote for trustée by agent, attorney, or proxy, when such agent, attor- 
ney, or proxy présents and files power or letter of attorney authoriz- 
ing him so to do. This has been held in In re Eagles & Crisp (D. C.) 
3 Am. Bankr. R. 72,?,. 99 Fed. 696; In re Lazoris (D. Cl 10 Am. 
Bankr. R. 31, 120 Fed. 716; In re Scully (D. C.) 5 Am. Bankr. R. 
716, lOS Fed. 373; In re Henschel (D. C.) 6 Am. Bankr. R. 305,, 109 
Fed. 861, and by implication 7 Am. Bankr. R. 662, 113 Fed. 443, 51 
C. C. A. 277; In re Richards, 4 Am. Bankr. R. 631 (D. C.) 103 Fed. 
849. 

The contrary is held by a référée in bankruptcy, affirmed by Dodge, 
District Judge, without opinion, in Re Crooker Co., 27 Am. Bankr. R. 
241. In Re Hawley (D. C.) 220 Fed. 372, Judge A. N. Hand held 
by implication that a written power of attorney is necessary in such 
a case, although it does not specifically appear that the attorney in 
fact was an attorney and counselor admitted to practice in the bank- 
ruptcy court. He says : 

"The référée in bankruptcy has refused to accept a gênerai letter of attorney 
In the above estate in the usual offleial forin, autliorlzing the attorney in fact 
to attend meetings of creditors of the hanlirupt and vote thereat for trustée, 
or for any otlier proposai or resolution tlmt may be submitted under the act, 
to accept any composition proposed by the bankruirt, and to receive payment 
of any dividends or money due under any composition, etc., unless there shall 
be affixed to such letter of attorney a 25-ceut internai revenue stamp." 

This case (In re Hawley) seems to be an authority only for the 
proposition that the letter of attorney to an attorney in fact must hâve 
the revenue stamp, saying nothing as to whether a spécial power of 
attorney or letter of attorney is necessary to enable an attorney at law 
duly admitted to appear and vote for trustée. 

Remington on Bankruptcy (2d Ed.) vol. 1, §§ 583 and 584, state, 
accepting the weight of authority: 

"The courts hâve almost unlformly held, whenevcr called on to pass upon 
the question, that even attorneys at law, admitted to practice in the United 
States courts, and In good standing, musti liave written power of attorney 
in order to vote [for trustée], although tliere would be no such requirement in 
order to act in other respects for clleuts." 

Remington proceeds to say (section 584) : 

"However, It seems a wholly unneccssai-y requirement, in cases of attorneys 
duly admitted to practice before the court. For in fact, if there is one particu- 
lar thlng a créditer wants of his attorney in a bankruptcy proceeding, it is 
to vote for trustée. That is usually tlie tirst diity, and, being so, it would 
seem a strong implication would arise froni the employment itself that the 
créditer expects his attorney to vote for hijn. Certainly it is precisely as 
appropriate as it would be for attorneys to suggesti names of receivers for 
other courts to appoint. Because there are forms for use in appointing proxies 
and attorneys in fact is not conclusive tliat sucli forms are to be used when 
the rlght of attorneys at law to act is brought in question." 

It must be remembered, however, that suggesting receivers to the 
court for appointment is quite a différent matter from actually voting 
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for a trustée in bankruptcy. Attorneys at law hâve no right to ap- 
point the receiver. Receivers are appointed by the court. Trustées 
in bankruptcy are appointed by the creditors at a meeting duly called 
and hekl for the purpose. It is quite common for creditors who can- 
not attend in person, when their proof of claim is filed and allowance 
sought, to hâve some attorney appear for the sole and only purpose 
of joining in the sélection of a trustée. Such creditors do not intend 
as a rule that their attorney shall attend ail meetings or take part in 
the proceedings generally. In the ordinar}' action at law, or in equity, 
or in spécial proceedings, when the moving party, petitioner, plaintifï, 
or complainant, as the case may be, institutes such cause or proceed- 
ing through an attorney, it is expected that the attorney will attend 
to and conduct ail proceedings from beginning to end. This court is 
of the opinion that the practice whicli bas grown up, and which seems 
to be recognized by the act itself, reqiiiring attorneys at law duly ad- 
mitted, who appear for a créditer and désire to vote for trustée, to 
hâve spécifie written authority, is a wise and necessary rule of prac- 
tice. Clearly the wisdom of this rule of practice is sustained by abun- 
dant authority. In 4 Cyc. 932, it is said : 

"Although In former tlmes it was custoniarj', aud even necessary, for at- 
torneys to file in court warrants showing their rlglit to represent clients, tlils 
practice lias long been discarded, and it Is generally no longer necessary, 
elther in tlie case of an individnal or of a corporation, for an attorney to 
tiave a warrant of attorney ; authority by paroi being sufBcieut." 

It is also there stated that: 

"Where the relation of attorney and client exists, the law of principal and 
agent is generally applicable, and the client is bound, according to the ordinary 
rules of agency, by the acts of the attorney witliiu the scope of the latter's 
authority." 

I think the practice in bankruptcy cases too firmly fixed and settled 
to allow a departure therefrom, even if the law itself does not ex- 
pressly require the production and filing of a written power or war- 
rant of attorney. It must be that for the doing of a spécifie thing the 
court itself by rules of practice bas the right to require the filing of 
a warrant or power of attorney showing authority to do such spécifie 
thing out of the ordinary. 

In 4 Cyc. pp. 928 and 929, it is said, 

"Proof of Authorit!/ — 1. In Général. Although it is necessary that an attor- 
ney be specially authorized to act for a client, liis position as an officer of the 
court makes it unnecessary for hini, in the ordinary case, to show his authority 
in any way, there being a firmly established presumption in favor of an at- 
torney's authority to act for any client lie professes to represent. It follows, 
therefore, that he will uot be required to show his authority unless it is prop- 
erly called for. 

"2. Who may Demand — a. Court— (1) Generally. In spite of this favoring 
presumption, liowever, there is a well-recognized discrétion in the court to 
call for proof of an attorney's authority wlien it sees fit." 

In New York there are many cases to this effect, and there are 
cases in the United States courts holding the same. It follows, it 
seems to me, that this rule of practice, which bas been adopted and 
foUowed generally in the courts of the United States in bankruptcy 
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proceedings, requiring the production of written authority, is valid and 
binding. It cornes, then, to the question whether or not such a letter 
or power of attorney in a bankruptcy proceeding must bear a revenue 
stamp. 

[2] Emergency Revenue Law Oct. 22, 1914, c. 331, 38 Stat. 745, 
extended for one year to December 31, 1916, is a taxing measure 
or law, and is declared to be "An act to increase the internai revenue 
and for other purposes." The power of Congress to tax, with cer- 
tain limitations, is practically unlimited, and when the language is 
broad and comprehensive it is not the province of the court to limit 
or restrict or prescribe exceptions to the gênerai language. The duty 
of législation is on Congress, and not on the courts. It is the duty 
of the courts to interpret and exécute the laws by appropriate judg- 
ments, and not to mai<e or remake them. 

In section 5 of the act referred to we find the foUowing: 

"That on and after the first day of December, nlneteen hundred and 
fourteen, there shall be levled, collected, and paid, for and In respect of the 
several bonds, debentures, or certlficates of stock and of Indebtedness, and 
other documents, instruments, matters, and thinss mentioned and described 
in schedule A of this act, or for or in respect of the vellum, parchment, or 
paper upon which such instruments, matters, or things, or any of them, shall 
be written or printed by any person or persons, or party vvho shall make, slgn, 
or issue the same, or for whose use or beneflt the same shall be niade, signed, 
or Issued, the several taxes or sums of money set down in figures against the 
same, respectively, or otherwise specified or set forth in the said schedule." 
38 Stat. 753. 

And in said schedule A we find the following: 

"Power of attorney to sell and convey real estate, or to rent or lease the 
same, to reeeive or coUect rent, to sell or transfer any stock, bonds, scrlp, or 
for the collection of any dlvldends or interest thereon, or to perform any 
and ail other acts not hereinbefore specified, 25 cents: Provided, that no 
stamps shall be required upon any papers necessary to be used for the collec- 
tion of claims from the United States for pensions, back pay, bounty, or for 
property lost in the mllitary or naval service." 38 Stat. 762. 

This it is seen relates to stamps on powers of attorney, and there 
is specified: First, powers of attorney to sell and convey real estate, 
or to rent or lease reaî estate, or to reeeive or coUect rent; second, 
powers of attorney to sell or transfer any stock, bonds, scrip, or for 
the collection of any dividends or interest thereon ; and, third, to per- 
form any and ail other acts not hereinbefore specified. The acts bef ore 
specified relate, first, to the sale and conveyance of real estate, and 
the renting or leasing of real estate, and to the receiving or collecting 
of rents of real estate ; and, second, to the sale or transfer of stock, 
bonds, and scrip, or for the collection of dividends or interest there- 
on; and, third, to powers of attorney to perform any and ail other 
acts not specified and embraced within the gênerai language. The only 
exception mentioned is : 

"That no stamps shall be required upon any papers necessary to be used 
for the collection of claims from the United States for pensions, back pay, 
bounty or for property lost in the mllitary or naval service." 

I see no room for excepting from the opération of this act powers or 
letters of attorney authorizing attorneys in fact to act for their prin- 
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cipal in suits at law or in bankruptcy proceedings. If not stamped, 
the power or letter of attorney cannot be filed and used, whether neces- 
sary or unnecessary. If necessary, it must be stamped and presented. 
If unnecessary, then, of course, its exécution and présentation is not 
reqùired. However, such a paper is not exempt from the stamp duty 
or stamp tax when executed and presented, even if its exécution and 
présentation is not reqùired by law. This proposition is covered by 
the décision of Judge Hand (In re Havvley [D. C.] 220 Fed. 372), and 
it is there stated : 

"The opinion which I am about to express is eoncurred in by the four judges 
of this court. We thinli the décision of the référée vvas correct in both in- 
stances." 

This would mean that Judges Learned Hand, Mayer, and Hough con- 
cur in the holding. I do not think that Tolman v. Treat (C. C.) 106 
Fed. 679, is to the contrary. 

If the instruments executed by Mrs. Stewart and the other creditors, 
authorizing the persons named therein to vote for trustée, are to be 
regarded merely as written retainers authorizing an attorney at law to 
appear in bankruptcy court on behalf of their clients and take cer- 
tain steps in the litigation which come within the ordinary powers of 
an attorney at law, then we hâve a mère written retainer, and not 
what is ordinarily understood to be "a power of attorney." 

If it had been the purpose of Congress to exempt powers of attor- 
ney or letters of attorney given to attorneys at law, authorizing them 
to do certain things in bankruptcy proceedings, I think the exception 
would bave been made. The practice of requiring creditors in bank- 
ruptcy proceedings to produce powers of attorney authorizing attor- 
neys at law to vote for trustée has been well understood for many 
years. If the affixing of a stamp to such powers of attorney is deemed 
burdensome, the remedy is in applying to Congress for an amendment 
to the language of schedule A above quoted. Congress did provide that 
no stamps shall be reqùired upon papers necessary to be used for the 
collection of claims from the United States for pensions, back pay, 
bounty, or for property lost in the military or naval service. This 
demonstrates that the question of proper exceptions from the provisions 
of the act was considered by Congress. It cannot bc assumed that the 
ordinary powers of attorney used in bankruptcy proceedings were not 
within the contemplation of the lawmaking body. 

I am constrained to hold that the décision of the référée in refusing 
to file the powers of attorney presented to him and which did not bear 
the proper stamp was correct. 

The order under review is therefore aiïïrmed. 
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UNITED STATES v. CHIN DONG TING. 

(District Court, D. Massachusetts. February 10, 1916.) 

No. 1667. 

1. Aliens iS=>.32 — Déportation or Ciiinese — Appeals — Effect. 

rnder Chinese Exclusion Act Sept. 13, 1888, c. 1015, § 13, 25 Stat. 4TO, 
providing, relative to tlie déportation of Chinese, that any Chinese person 
convieted before a commissioner may appeal to the Judge of the District 
Court, the taljing of an appeal vacates the commissioner's order of dé- 
portation, aiid leaves the case as if It had ne ver been tried and no order 
of déportation had ever been entered, as the appeal is to be tried de novo 
and transfers the whole case to the District Court as if the proceedings 
had been originally instituted in that court. 

■ [Ed. Note.— For other cases, sjee Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. <S=>32.] 

2. Aliens 12=32 — Déportation of Chinese— Appeals — Dismissal. 

While the District Court, in dismissing for want of prosecution an ap- 
peal by a Chinese person froni a commissioner's order of déportation, 
might bave incori)orated into the order of dismissal an order for the dé- 
portation of sucli i>erson, where no such order of déportation was made, 
the order of dismissal constituted a final .ludgment, and did not operate 
to restore to full power and effect the commissioner's order of déportation, 
which had been vacated by the appeal. 

[Ed. Note.^For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. <S=j32.] 

3. Aliens <S=32 — Déportation of Chinese— Appeals — Dismissal. 

As an order dismissing for want of prosecution an appeal by a Chinese 
person from a c-ommissioner's order of déportation finally disposed of the 
case, it eould not be restored to the doeket at a subséquent term, even 
with the consent of the United States attorney. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §| 84, 92-95 ; Dec. 
Dig. «=>32.] 

4. Aliens €=32 — Déportation of Chinese — Authoeity of United States 

commissioners. 

An appeal by a Chinese person from an order of déportation made by P., 
a United States commissioner, was dismissed for want of prosecution, and 
thereafter, F. having died. H., anotlier commissioner, made an order re- 
eiting the dismissal of the appeal, and ordering that the déportation 
order of Commissioner F. be exeeuted. Held, that Commissioner H. had 
no authority to malie this order, and it was of no effect, even assuming 
that Commissioner F. could hâve made such an order, as the case was 
not pending before Commissioner H., and no statute gave hlm jurisdlction 
on the death of Commissioner F. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. (S=>32.] 

5. Aliens ©=32 — Déportation of Chinese — Weight and Sufficiency. 

In a proceeding to déport a Chinese person on the ground that he was 
found in the United States in violation of the Exclusion Acts, évidence 
held to show that he was one of two persons arrested on déportation 
proceedings in 189T and adjudged entitled to enter the United States on 
the ground that he had been born there. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §| 84, 92-95; Dec. 
Dig. <S=>32.] 

6. Aliens cs=32— Déportation of Chinese — Conclusiveness or Judgment. 

Where a Chinese person, claiming to have been born in the United 
States and to have been talsen to China wlien he was three years old, was 

®=>For otUer cases see same topic & KEY-NUMBER In ail Key-Numberefl Digesta & Indexes 
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arrested on déportation proceedlnsB upon hls retum to the Tlnlted States, 
and adjudged entltled to enter the country upon the ground that he was 
bom there, the goremment was estbpped by such judgment from further 
déportation proceedings agalnst hlm. 

[Ed. Note.— For other cases, see Allens, Cent. Dig. §J 84, 92-95 ; Dec. 
Dig. <S=32.] 

Proceeding by the United States to déport Chin Dong Ying, alias 
Wok Hong Wang. Frbm a commissioner's order directing his dé- 
portation, Chin Dong Ying appeals. Order of déportation denied. 

Everett Flint Damon and John H. Casey, both of Boston, Mass., 
for appellant. 
Lewis Goldberg, Asst. U. S. Atty., of Boston, Mass. 

MORTON, District Judge. This is an appeal by a Chinese from 
an order of United States Commissioner Fiske directing his déporta- 
tion on the ground that he was found in the United States in violation 
of the Chinese Exclusion Act. The order was entered on November 
16, 1904, and the appeal was allowed and was entered in this court 
on November 16, 1904. On April 15, 1909, this court entered the 
following order: "The above-entitled case is hereby dismissed from 
the docket for want of prosecution." On May 4, 1911, United States 
Commissioner Fiske having died since the entry of his order of dé- 
portation, United States Commissioner William A. Hayes 2d made 
the following entry in his (Mr. Hayes') docket : 

"In the Matter of Chin Dong Tlng, allas Wok Hong Wang. 

"In the above-entitled case, the sald appeal having been dismissed for want 
of prosecution by the Honorable Frédéric Dodge, Judge of the United States 
District Court for the District of Massachusetts, It Is now, to wlt, May 4, A. 
D. 1911, ordered that the déportation order of November 16, A. D. 1904, a 
certlfled copy of which is annexed thereto, be executed forthwlth. 

"[Seal] William A. Hayes 2d, United States Commissioner." 

Nothing further was done in the matter until June 1, 1914, when, 
upon an agreement between the petitioner and the United States at- 
torney, as f oUows : 

"It is hereby agreed that the above-entitled case may be restored to the 
docket, and that a trial may be had upon themerits when reached" 

— this court ordered that the case be restored to the docket for trial 
upon the merits when reached. On June 19, 1914, the petitioner was 
ordered to recognize with surety to prosecute his appeal, and did so; 
and the case was continued from term to term until November 30, 
1915, when it was heard in open court; the question whether it was 
properly upon the docket being at that time raised by the United 
States and reserved by the court. 

The first question is one of jurisdiction, and lies at the threshold of 
the case. It relates to the effect of the order of dismissal, and involves 
the nature and efïect of an appeal in cases like this. The appellant 
contends, in substance, that the taking and entering of the appeal va- 
cated the commissioner's order of déportation, and that the order of 
dismissal, unaccompanied by an order of déportation in this court, ei- 
ther did not dispose of the case so finally as to prevent it from being 



UNITED STATES V. CHIN DONG TING 815 

heard on the merits at this time, or, if it did, that the order of the com- 
missioner having been vacated, and no other such order having been 
entered, he cannot be deported in thèse proceedings. The government 
contends that the effect of the appeal was to suspend the order of dé- 
portation pending the hearing of the case on the appeal, and that the 
effect of the dismissal for want of prosecution was to restore the order 
of déportation by the commissioner to full force and effect. 

[1] The statute under which the appeal was taken is section 13 
of the act of 1888 (25 Stat. 476), and is as f ollows : 

"But any such Chinese person convicted before a commissioner of a TJnlted 
States court may, withln ten days from such conviction, appeal to the judge 
of the District Court for the district." 

The language is broad, and free from any qualification or limitation, 
and the right of appeal given by it should be equally broad and free, un- 
less there is something in the nature of the proceedings which calls 
for a différent construction. I do not think there is. The intention 
was, it seems f o me, to give to the appellant the right to hâve the 
whole case retried in another court — as said in Liu Hop Fong v. U. 
S., 209 U. S. 453, 461, 28 Sup. Ct. 576, 52 L. Ed. 888, tried "de novo" 
— and disposed of there without any regard to the proceedings before 
the commissioner. In other words, the appeal transfers the whole 
case to the District Court, where it is to be dealt with for ail practical 
intents and purpose as if the proceedings had been originally insti- 
tuted in that court. U. S. v. Wong Ock Hong (D. C.) 179 Fed. 1004. 
There is no provision for remanding the case to the commissioner, and 
such a course is not a necessary incident to, or condition of, an appeal. 
The District Judge has no supervisory power over the commissioner in 
the matter, except such as pertains to its appellate jurisdiction; and 
that, as already observed, is confined to the trial and disposition of the 
appealed case in his own court. H an order of déportation is entered 
by the commissioner, and is affirmed, as it may be, by the appellate 
court, it takes effect, not as the order of the commissioner, but as the 
order of the appellate court, and whatever mandate is necessary to 
carry it into effect is issued by that court, and not by the commissioner ; 
and such is the established practice in this district. It follows, it 
seems to me, that the effect of taking and entering the appeal was to 
vacate the order of déportation entered by the commissioner, and to 
leave the case just as if it never had been tried, and no order of 
déportation ever had been entered. See Murdock, Appellant, 7 Pick. 
(24 Mass.) 303, 320, 321 (original paging) ; Bail v. Burke, 11 Cash. 
(65 Mass.) 80, 82; Commonwealth v. Oakes, 151 Mass. 394, 395, 24 N. 
E. 210; Derick v. Taylor, 171 Mass. 444, 446, 50 N. E. 1038; 2 Cyc. 
971, C, and notes. 

The conditions under which an appeal may be taken vary greatly 
in différent cases and jurisdictions; but the principles of law by which, 
apart from statute, the effect of an appeal upon the proceedings in 
the court below is to be determined should be the same under a given 
State of facts everywhere. Statutory appeals in actions at law — and 
this appeal is of that nature — are so old in American law, and so wide- 
spread, and the principles governing them are so well settled, that it 
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seems probable Congress had them in mind in passing the statute under 
considération. In Massachusetts, for instance, such appeals go back 
to the statute of 1783 (chapter 42), which in turn was founded on an 
earlier provincial statute of 1697 (chapter 8). The provisions for 
appeal inthese old statutes are upon the point under discussion closely 
analogous to that in the statute involved in this case, and they hâve 
for several générations received the sanie construction which I hâve 
placed upon it. Cases supra. This case ditïers from writs of error, 
or exceptions, or appeals in admiralty, probate, or equity, and other 
instances where the cause remains in the lower court, or is remanded 
to it for further proceedings, in accordance with the opinion of the 
appellate court. Hovey v. McDonald, 109 U. S. 150, 3 Sup. Ct. 136, 
27 L. Ed. 888; Slaughterhouse Cases, 10 Wall. 273, 19 L. Ed. 915; 
Bronson v. La Crosse R. R. Co., 1 Wall. 405, 17 L. Ed. 616; Penhallow 
V. Doane's Adm'r, 3 Dali. 54, 1 L. Ed. 507; Packman's Case, 6 Co. 
Rep. 18b ; Archer v. Hart, 5 Fia. 234. 

It should be noted, although it would perhaps be taken for granted, 
that the appeals referred to in thèse décisions are appeals rightfully 
taken and duly entered, where the conditions of appeal hâve been 
complied with. An appeal that is wholly unauthorized can hâve no 
effect; and the dismissal of an appeal for the reason, for instance, 
that the appellant was not a person entitled to appeal, leaves the de- 
cree of the court below as if not appealed from. Cleveland v. Quilty, 
128 Mass. 578.. In this case the appeal was well and rightly taken and 
duly entered in this court. 

[2-4] There remains on this branch ofthe case the question as 
to the effect of the order of dismissal. The statute imposes on any 
Chinese person arrested under it the burden of showing that lie is 
lawfully entitled to remain in the United States; and I think that it 
would hâve been compétent for the court to hâve incorporated into 
the order of dismissal an order for the déportation of the appellant. 
This is in effect what was doue in the case of Chow Loy v. U. S., 112 
Fed. 354, 50 C. C. A. 279, as appears from an examination of the 
papers. In Foiig Yue Ting v. U. S., 149 U. S. 698, 729, 13 Sup. Ct. 
1016, 37 E. Ed. 905, it is said : 

"If no evid(>nce is offered by tlie Cliinaman, tlie jiidge makes the order of 
deiiortatlou, as uiioii a default." 

As above stated, no such order of déportation was made in this 
case ; the order was of dismissal merely, and nothing more. There 
can be no question, I think, that it was within the power of the court 
to make such a disposition of the case, and that the order of dismissal 
constituted a final judgment. Jjjckson v. Ashton, 10 Pet. 480, 9 L. Ed. 
502; Snell v. Dwight, 121 Mass. 348. I also think that that order 
did not and could not operate to restore to full power and effect the 
order of déportation which had been vacated by the appeal. Driim- 
mond V. Husson, 14 N. Y. 60 ; Derick v. Taylor, supra. The case, hav- 
ing been finall)^ disposed of, could not be restored to the docket at a 
subséquent term, even with the consent of the E'nited States attorney. 
Jackson v. Ashton, 10 Pet. 480, 9 E. Ed. 502; U. S. v. Mayer, 235 
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U. s. 55, 70, 35 Sup. Ct. 16, 59 L. Ed. 129; Minnesota v. Northern 
Securities Ce, 194 U. S. 48, 62, 63, 24 Sup. Ct. 598, 48 L. Ed. 870. 
The order of déportation by Commissioner Hayes seems to me to 
hâve been ultra vires, and to be of no effect. The case was in no 
sensé pending before him, and no statute bas been referred to under 
which he conld tal<:e jurisdiction on the death of Commissioner Fiske, 
assuming, for tlie sake of the argument, that Commissioner Fiske could 
himself bave made such an order. 

It follovvs, it seems to me, that as the case stands there is no order 
of déportation, and that the court has no authority to enter one, and 
had no authority to restore the case to the docket. 

It is possible, however, that this conclusion may be wrong, and, in- 
asmuch as the case has been fully heard, I proceed to consider it upon 
the merits. 

[5, 6] The petitioner testifies that his correct name is Wok Hong 
Wang; that Chin Dong Ying is his marriage name; that he was 
born in San Francisco, and lived there until he was 3 years old, when 
he went to China with his parents ; that he returned to this country 
at the âge of 23 years, and entered, with his brother, via Burlington, 
Vt. He contends that at that time he was arrested on déportation pro- 
ceedings, was tried upon them, and was adjudged entitled to enter 
the United States upon the ground that he had been born hère. If so, 
the issue raised by the subséquent déportation proceedings was, conced- 
edly res judicata in his favor. 

It clearly appears that two Chinamen were arrested by the United 
States authorities in Vermont upon déportation proceedings, and were 
tried before United States Commissioner Johnson at Burlington, on 
October 22, 1897. The petitioner claims that he was one of them. 
They were represented by David J. Poster, a member of the bar, who 
testified before Commissioner Fiske in thèse proceedings as follovvs : 

"Q. Whether or not the défendant in this case was the person whom you 
defended as Wok Hong Wang? A. It is my best judgment that he is the man. 
I met liiui for tlie first time since tlie trial wlieu I was in Boston to attend 
tlie liearing in this case some weeks since, early In September [19041, I be- 
lleve; I recognized liim as the man for wliom I appeared at tliat time. I 
would say that my remembrance of the case was quite vlvid. Tliero were two 
brothers. The other one, not the défendant, got into Burlington two or three 
days before tliis one. Tliey got separated in Montréal. ïhey were a pair oï 
vei-y bright boys. I thought, wlien my attention was called to it, that I woul(î 
lie nble to identify those boys. I tliiidc this is the boy. It is my best .ludgment 
that lie is one of them. * * * Q. ïhe défense was that the défendant 
was l)orn in this country? A. Yes. * * * Q. From his appearauce, hâve 
you no question that lie is the sume man? A. I hâve no question he is the 
same man." 

Commissioner Johnson's record shows that Wok Hong Wang was 
discharged, the ground of discharge having been birth in this country. 

Mr. Foster's testimony was given in 1904, about 7 years after the 
occurrence. Moy Loy, who' in 1897 was United States interpréter at 
Burlington, also testified before Commissioner Fiske, a transcript of 
his testimony being read hère by agreement, that this petitioner is 
one of the persons who was at that time tried before Commissioner 
Johnson. 

229 F.— 52 
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Just before déportation proceedings were instituted against the 
petitioner in 1904, Inspecter McCabe found in his possession a cer- 
tificate, signed by Commissioner Johnson, in the name of Wok Hong 
Wang. Annexed to this certificate was a photograph of the petitioner, 
which had been improperly added to it. This photograph bore the 
impression of a seal, which was a counterfeit of Commissioner John- 
son's seal. In ail other particulars the certificate was admittedly gen- 
uine ; the commissioner's signature, the principal seal, the name of the 
person to whom it was issued, and the date, were as made by Commis- 
sioner Johnson. 

It is satisfactorily proved that about the year 1902 the petitioner 
was living in Marlboro, Mass., working in a laundry. At that time 
the certificate referred to was seen in his possession by Mr. Crotty. 
Mr. Crotty knew the petitioner under the name shown on the certifi- 
cate. Mr. Quinn had known the petitioner under that name in 1899 
or 1900. The certificate was taken from the petitioner by Inspecter 
McCabe in 1904, and has since been in the government's control. 

It thus appears that, within 2 or 3 years after the hearing before 
Commissioner Johnson, the petitioner was known under the name stat- 
ed in the certificate, and within 4 or 5 years after the hearing the 
Johnson certificate is shown by reliable évidence to hâve been in 
the petitioner's possession. Plainly some Chinese person under the 
name of Wok Hong Wang was heard and admitted by Commissioner 
Johnson. Either the petitioner is that person, or that person disap- 
peared, and this petitioner had assumed his name and secured the cer- 
tificate within a few years thereafter. The first alternative seems to 
me the more probable one; and this view is greatly strengthened 
by the direct évidence of Mr. Foster (which is unimpeached), and by 
that of Moy Loy, that this petitioner is the man who was heard and 
discharged. The fraudulent altération of the certificate, which other- 
wise is certainly genuine, by the addition of the photograph and the 
counterfeit seal, though suspicions, is not sufficient, even assuming 
the addition to hâve been made by the petitioner, to overcome the 
other évidence establishing his identity. 

Upon ail the évidence, I find that the petitioner is the person whose 
case was heard by Commissioner Johnson, and to whom the certificate 
was originally issued ; that the question of his right to be in the United 
States has been heard and adjudicated in his favor; and that, if the 
case is properly before me, the United States is estopped by that judg- 
ment from further déportation proceedings against him. 

For the reasons stated, no order can be made in thèse proceedings. 



FEENALD WOODWARD CO. V. CONWAY CO. 819 

TERNALD WOODWARD CO. v. CONWAY CO. (three cases). 

(District Court, D. New Hampshire. February 21, 1916.) 

Nos. 555, 556, and 569. 

1. Appeal and Error <g=»1017 — Report of Référée — Re%'iew — Questions dp 

Fact. 

The finding of a tribunal, wtietber it be a master, a référée, or a judge, 
wlio sees and bears tbe witnesses and is in the environmeiit of an oral 
hearing, is entitled to grcat weigbt, and great caution should be exercised 
by any tribunal having the authority, or being under the duty to review 
such finding, in disturbing it. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 3911, 
3961, 3996-4005; Dec. Dig. <©=»1017.] 

2. Contbacts <©=319 — Right of Action for Breach Caused bt Other Pab- 

ty's Breach. 

Where plaintifCs abandoned their opérations under a logging contract by 
reason of embarrassment resulting from defendant's failure to make 
payments and advancements as agreed, there was no ground for recoup- 
ment by défendant. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 1458, 1476, 
1477, 1479, 1493-1507 ; Dec. Dig. ®=>319.] 

3. Contracts <g=j319 — Excuses for Performance — Beeach by Otuer Party. 

Where plaintlfEs were unable to perform a contract for the removal of 
tlmber from a large tract of land requiring opérations extending over 
several years, because of defendant's failure to make payments in conforni- 
ity to their agreements, such failure was a breach which justifled plain- 
tlfEs in not performing. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 1458, 1476, 
1477, 1479, 1493-1507; Dec. Dig. <S=319.] 

4. WoEK AND Labor <®=>14 — Breach of Contract — Recoveby on Quantum 

Meruit. 

Where a contract for the removal of timber from a large tract of land 
provlded that plaintifCs mlght construct roads and camps upon the lands, 
and make any other reasonable use of the lands for the purpose of carry- 
Ing out the terms of the contract, but that any roads, camps, or other im- 
provements so made should remain the property of défendant, and défend- 
ant broke the contract by failing to make agreed payments, and plaintiffs' 
abandonment of opérations because of their inability to perform on account 
of the failure to make such payments was warrantable, plaintiffs were 
entitled to recover on a quantum meruit the value of the improvements 
so made. 

[Ed. Note.— For other cases, see Work and Labor, Cent, Dig. §§ 29-33 ; 
Dec. Dig. ®=14 ; Contracts, Cent. Dig. §§ 1500, 1554.] 

5. Work and Labor <S=s>14 — Breach of Contract — Recovery on Quantum 

Meruit. 

Where, however, plaintiffs divided the territory from which the timber 
was to be removed, and let to subcontractors the work of removing the 
timber from parts thereof, and the subcontractors built camps and 
bridges, and made roads upon the territory operated by them, the cost 
thereof being included In the contract price paid them by plaintiffs, plain- 
tiffs could not recover for the Improvements made by their subcontractors. 

[Ed. Note. — For other cases, see Work and Labor, Cent Dig. §§ 29-33 ; 
Dec. Dig. <g=»14 ; Contracts, Cent. Dig. §§ 1500, 1554.] 

6. Contracts <@=319 — Breach — ^Measurb or Damages. 

Where plaintiffs justiflably ceased opérations under a contract for the 
removal of timber from a large tract of land at specifled priées per 

©ssFor other cases see same topic & KBY-NUMBER ia ail Key-Numbered Digests & Indexe» 
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tliousfind for différent kinds of tlie wood, because of defcndant's failure 
to iilake paymeiits as agreed, they were eutitled to reeover for the work 
doue accordiug to coiitract ijrices and values established by the parties 
themsëlves. 

[Ed. Note. — For otlier cases, sec Contracts, Cent. Dig. §§ 1458, 147C, 1477, 
1479, 1493-1507; Dec. Dig. (©=3319.] 

At Law. Three actions by the Fernald Woodward Company against 
the Convvay Company. On referee's report on motions directed against 
his findings and ruHngs. Judgments for plaintiff. 

Drew, Shurtleff, Morris & Oakes, of Lancaster, N. H., for plain- 
tiff. 

Streeter, Demond, Woodworth & Sulloway, of Concord, N. H., for 
défendant. 

ALDRICH, District Judge. Hère are three cases which were heard 
together before the Honorable Edwin G. Eastman as référée, and 
which were heard by me tipon the referee's report upon motions di- 
rected against his findings and ruHngs. 

There was a contract made on October 12, 1906, between one Ozman 
W. Fernald and the Ptibhshèrs' Paper Company, which "is a Maine 
corporation. This contract contemplated extensive logging' opérations 
in the towns of Albany, Waterville, and Livermore in the Swift river 
valley in New Hampshire. The territory described included a large 
tract of timber land, and it was understood that several years' opéra- 
tions would be required to remove ail the softwood and such part of 
the hardwood timber as was described in the contract. 

The enterprise set on foot by the contract of October 12, 1906, in- 
volved the construction of railroads, logging roads, bridges, camps, 
storehouses, other buildings, and the doing of the various things inci- 
dent to an extensive logging proposition. Under the contract of Octo- 
ber 12th, and supplemental agreenients, active opérations were car- 
ried on for something like two years, when the plaintiffs abandoned 
the work. 

Speaking generally of the contract, it was the usual operating con- 
tract under which active parties in the woods received so much per 
thousand for softwood and so much for hardwood eut, hauled, and 
loaded upon cars. 

The référée whose report is under considération, was appointed upon 
consent of the parties, and had hearings at various times during a 
period of a year and a half , or such a matter, in connection with which 
a view of the territory in question was had, and a large number of 
witnesses were heard, and the évidence, stenographically reported, cov- 
ers something Hke 1,700 typewritten pages. 

The plaintiffs présent 7 exceptions to rulings made in the course 
of the trial, and the défendant raises 28 points against rulings, find- 
ings, and f allures to find; yet, in view of it ail, the rights of the 
parties largely dépend upon certain spécifie findings of the référée and 
upon a certain clause in the contract. It is well enough to state thèse 
at the outset. They are as f ollows : 

Clause 5: "Tlie first party agrées to permit the second party to construct 
additional roads aud camps upon sald lauds cutting from said lands for thls 
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purpose whenever practicable hardwood ratlier than softwood, and to make 
any other reasonable use of said lands for the purpose of carrying out the 
terms of this contract, but it is expressly understood and agreed that any 
roads, camps, or other improvements so made shall be and remain the prop- 
erty of the flrst party during and subséquent to the life of thls contract, 
except that the second party shall hâve the right to remove the storehouse 
erected by it at Conway and to take up and remove any rails, railroad flx- 
tures, or machinery whlch it may place upon said lands for the purpose of 
carrying out the provisions hereof, when said rails, railroad flxtures, or 
machinery shall be of no further use in the carrying out of this contract." 

Such is the clause, and the findings to which I ref er are as f oUows : 

"There was considérable confliet in the évidence as to vphat caused the 
plaintliïs to cease opérations, but I find the cause to hâve been the failure on 
the part of the défendants to make payments and advancements in conformity 
with the aforesaid contracts, for the work donc by the plaintiffs thereunder." 

"I find as a fact that the plaintifts were unable to perform the contract of 
October 12, 1906, and the suppléments thereto because of the failure of the 
défendants to make payments and advancements to the plaintiffs in con- 
formity with the provisions of said contract and said supplément, and I rule 
as a matter of law that the défendants are not entltled to recoup for any 
alleged damages occasloned by the failure of the plaintiffs to perform said 
contracts." 

The défendant claims that the plaintiffs are not entitled to recover 
at ail, because they say they unvvarrantably abandoned the opérations. 

The first of thèse three cases, and the one which is now under con- 
sidération, as originally started, was an action to recover damages in 
the nature of profits lost through alleged breach of contract by the 
landowner. 

Passing an unnecessary account of preliminaries, that case was 
changed into one with a déclaration in quantum meruit against which 
the défendant directed a plea of recoupment. 

Under the quantum meruit count, the plaintiffs seek to recover the 
value of improvements of the kind covered by clause 5 to which I 
hâve referred, and which it is claimed were bénéficiai to the landown- 
ers. 

There was a supplemental contract, an assignment, and there were 
letters containing conditions and modifications of the original con- 
tract; but I do not see that they hâve any spécial pertinency to the 
particular questions which I am now considering. 

Under the original contract of October 12, 1906, large sums of 
money had been expended in the construction of roads and camps in 
and through the territory covered by the contract; but such expendi- 
tures were made under the following circumstances : 

For the purpose of facilitating the opérations, the territory in ques- 
tion was divided into 15 parts, and the opérations in eleven of the 
subdivisions were let to subcontractors who, by the terms of the con- 
tracts between them and the plaintiffs, built camps, bridges, and made 
the roads upon the territory operated by them; the cost of the roads 
and the camps being included in the contract price paid them by the 
plaintiffs. In the other four, the roads and camps and other improve- 
ments were made by the plaintiffs themselves. 

The référée has found that the reasonable value of the improve- 
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ments upon the entire territory was $16,285, and if as a matter of 
law, upon the facts and findings, the plaintiffs are entitled to recover, 
that they should hâve that sum, with interest from the date of the 
writ, and if as a matter of law they are net entitled to recover for ail 
the improvements, but only for the improvements made by them person- 
ally, that they should hâve under their quantum meruit count $5,- 
523.02. 

Under the referee's finding, the defendant's objections and excep- 
tions, and the plaintiffs' claim, two questions are raised : First, wheth- 
er the plaintiffs are entitled to recover anything (I am now speaking 
of No. 555) ; and, if so, whether it shall be for ail the improvements, 
including those made by the subcontractors or only for such as were 
made by themselves. 

The référée has found that the plaintiffs ceased opérations, because 
the défendant failed to make payments and advancements which they 
should hâve made, and for that reason that the plaintiffs were unable 
to perform the contract. 

The défendant moves for judgment notwithstanding this finding, be- 
cause it says it is not supported by the évidence, or, to be more exact, 
perhaps, that there is no évidence to support it, and, further, that 
failure to make payments in and of itself is not a justification for 
abandoning a contract. 

[1] Upon the question whether there is sufficient évidence or any 
évidence to justify a distinct finding like the one hère, I must keep 
in mind the well-established rule that the finding of a tribunal, whether 
it be a master, a référée, or a judge, who sees and hears the witnesses, 
and who is in the environment of an oral hearing, is entitled to great 
weight, and that any tribunal which has the authority, and is under 
the duty, to review a finding of f act, should approach the question of 
its disturbance with great caution. It has been frequently said, and 
more frequently in modem days than in the older days, that in order 
to justify rejecting the finding of one who sees the witnesses and gets 
hold of ail the circumstances incident to an oral trial, it must clearly 
appear that error has been made. The most récent expression in that 
line is that of the Suprême Court in the case of Teodora Arana de 
Villanueva v. Mariano P. Villanueva, 239 U. S. 293, 36 Sup. Ct. 109, 
60 L. Ed. — -, in an opinion handed down December 6, 1915, in which 
Chief Justice White says, in effect, that the circumstances must be 
such as to give rise to that conviction of clear error which must be 
entertained in order to authorize a reversai of the findings. See, also, 
Bank v. Shackelford, 239 U. S. 81, 36_Sup. Ct. 17, 60 L. Ed. . 

This rule is based upon considérations of public policy which re- 
quire that litigation should corne to an end, and upon the supposition 
that as among masters, référées, and judges of equal expérience that 
the one who sees the witnesses and hears ail the évidence is more 
likely to be right than the one who only hears arguments emd exam- 
ines the papers in a case. 

The référée in this case was selected by the parties. He is a man 
of ability, and one who is careful and painstaking in his work. 

The defendant's contention is that there is nothing except the evi- 
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dence contained in the so-called agreed account which bears upon this 
question of failure of payment, but the référée says: 

"Tliere was considérable confllct in the évidence as to what caused the 
plaintiffs to cease opérations, but I find the cause to hâve been the failure ou 
the part of the défendants to make payments and advancements," etc. 

I accept such statement of the référée in a compHcated case like 
this as one entitled to great weight. 

While I do not wish it to be understood that I hâve read ail of the 
évidence in this case, I do say that I hâve looked into it enough tp 
see that there were disputes as to what was due, and other circum- 
stances tending to show that the plaintiffs were embarrassed by reason 
of the financial condition for which the défendant was in a sensé 
responsible, and that the circumstances are such as to put it beyond 
me to say that the référée was clearly in error in the finding which 
he made. 

[2, 3] The référée having found that the plaintiffs abandoned their 
opérations by reason of embarrassment resulting from nonpayment, 
it follows that there is no ground for recoupment. The point is taken 
that failure to pay does not amount to a breach of contract. I hâve 
considered the authorities upon that question, and it seems to me that 
much dépends upon the question of their application to given situa- 
tions, and while nonpayinent might not amount to a breach in some 
situations, still, looking at the question as a practical one, it must be 
apparent that a party engaged in the woods and carrying on opérations 
of the kind involved hère might under certain circumstances be pre- 
vented from going f orward if the party with whom he had the contract 
failed to make payment according to its terms ; and the référée having 
found in this case that the plaintiffs were unable to perform the con- 
tract because of the failure of the party with whom they were oper- 
ating to make payments in conformity to their agreements, I find and 
rule that such failure was a breach which justified the plaintiffs in not 
performing what the référée finds they were unable to perform because 
of the failure of the défendant to do what it should bave done. It 
would seem that the authorities which distinctively apply themselves 
to a situation like this sustain such a view. 

[4] The findings of the référée that the défendant was guilty of a 
breach of contract, and, in effect, that the plaintiffs' abandonment of 
the opérations was warrantable, are approved, and I rule that under 
such circumstances the plaintiffs are entitled to recover under their 
quantum meruit count, and to this the défendant has an exception. 

[5] I hâve not, however, discovered any plain principle upon which 
the right to recover for permanent improvements made by the sub- 
contractors inures to the plaintiffs; therefore the judgment in No. 
555 should be for $5,523.02, which covers the value of the bénéficiai 
improvements made by the plaintiffs themselves, and to this ruling 
the plaintiffs hâve an exception. 

If the finding of the référée in respect to the breach on the part of 
the landowner is to stand, many of the exceptions and requests of the 
défendant become wholly immaterial, and an examination of the ex- 
ceptions and requests of the respective parties has not disclosed any 
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substantial reason for either setting aside or recommitting the report. 
It is possible that some of the rulings in the course of the trial in- 
volved technical error, but it is not perceived that substantive rights 
would be violated by a refusai to set aside or recommit the report 
upon that grouiid. The exceptions on both sides are overruled, sub- 
ject to the right of the parties to raise such questions about them as 
they may désire for the Circuit Court of Appeals. 

[6] Now, as to cases numbered 556 and 569, in thèse cases, which 
were considered together by the référée, the accounting and iindings 
were made upon the theory, if I understand the cases correctly, that, 
the plaintiffs having justifiably ceased Opérations, they were entitled 
to recover for thiiigs done according to contract priées and vahies 
established by the parties themselves. This would seem to be the 
correct view. 

In the familiar case of Britton v. Turner, 6 N. H. 481, 26 Am. Dec. 
713, the plaintiff was the one who broke the contract, and, breaking 
away from the old rule that a party who had not fully performed 
his contract could not recover at ail, it was there held that one break- 
ing a contract might recover for benefits, if there were any above 
damages, resulting from nonfulfillment. 

In the cases at bar, the plaintififs were not the party at fault, and 
the nonfulfillment resulted from the fault of the défendant, and the 
theory upon which the référée made his finding as to the amount due 
is sustained, and to this ruling and finding the défendant has an ex- 
ception. 

In thèse two cases, as well as in case No. 555, the finding being that 
the opérations ceased by reason of the fault of the défendant, a find- 
ing which is sustained upon this hearing, it follows that the défendant 
has no standing in respect to its position under the doctrine of re- 
coupment. 

Upon the referee's accounting, he finds a balance of $27,883.18 due 
the plaintiffs in the two actions numbered 556 and 569, with interest 
from May 2, 1908. There is apparently nothing in the record which 
enables me to détermine what part of the $27,883.18 should go into 
judgment in the respective cases. It may be cjuite immaterial as to 
how it is apportioned. If it is material, Burns P. Hodgman is ap- 
pointed commissioner to ascertain what part of the $27,883.18 should 
be entered in No. 556, and what part in No. 569. 

Let judgment be entered in No. 555 for $5,523.02, with interest 
from the date of the writ, and let judgment be entered in Nos. 556 
and 569 for $27,883.18, in accordance with the apportionment to be 
made by Mr. Hodgman, with interest from May 2, 1908. 
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In re HARDY. 

(District Court, S. D. Georgia. February 23, 1916.) 

BANKKurTCY <s=>.399(3) — Exemptions — I.oss by Co>.'cealmext of Asse^bs. 

The Constitution of Georsia allows to tlie liead of a family an exemp- 
tion of property to tlie value of Sfl.GOO. Code Ga. 1910, § XlHO. provides 
tîiat every person claiuiing sucli exemption must make a full disclosure 
of ail Personal i)roT>erty of whieli l).e niay l)e possewsed ; tliat if personal 
property is frauduloiitly concealed no exemption shall be niade in Iris 
favor until it is delivered up, and tliat a debtor guilty of willful fraud 
shall lose the exemption. A banl<rupt, after verlfying his scliedules, re- 
turned to his store and took from the safe and cash drawer cheeks whieh 
he had not seheduled, and distributed the amounts thereof among lils 
most pressing creditors, most of the 5>aymeuts heing made after adjudi- 
cation entered. Ile also turned over to his Ijrother, to whom lie was 
iu<lebted, fresh nieat on hand wbeu he closed the store, claiming that he 
feared it would spoil, and permitted! his wife to spend for necessarles 
checks aggregating a few dollars. He never offered to acconnt for any of 
the money or otlier property so kept back, or to surreiider it to the 
trustée. Held, that he violated, not only the state statuto, but the Bank- 
ruptcy Act, and it was the duty of the court to deny htm his exemption. 
[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 057, 669 ; 
Dec. Dig. <®=399(3).] 

In Bankruptcy. In the matter of Frank T. Hardy, bankrupt. On 
pétition for review of an order of the référée denying a homestead 
exemption to the bankrupt. Pétition overruled, and exemption denied. 

Bennet & Harrell, of Quitman, Ga., for bankrupt. 
Branch & Snow and M. Baum, ail of Quitman, Ga., for trtistee and 
objecting creditors. 

LAMBDIN, District Judge. Frank T. Hardy, the bankrupt, on 
February 17, 1915, veriiîed his pétition and schedules in voluntary 
bankruptcy, and same were fded and an order of adjudication entered 
therein on February 19th. The bankrupt in his schedules claimed as 
exempt the stock of goods, iixtures, and furniture and the notes and 
accounts due him in his business, which was that of retail grocer in 
Quitman, Ga. The trustée set apart said property as exempt, and 
thereupon the trustée and certain of his creditors filed their objec- 
tions to the allowance of the exemption on tlie ground that the bank- 
rupt had been guilty of willful fraud in the concealment of a part of 
his property from his creditors, giving spécifications of the same. The 
référée heard thèse objections, and sustained same, and denied the 
exemption, and the iDankrupt filed his pétition to review this order of 
the référée, and that is the cjuestion now before me for décision. 

1. Under Bankr. Act July 1, 1898, c. 541, § 6, 30 Stat. 548 (Comp. 
St. 1913, § 9590), the exemption to be allowed the bankrupt in this case 
is governed by the laws of the state of Georgia. The Constitution 
of the state allows to a head of a family an exemption of property to 
the value of $1,600. Section 3380 of the Code of Georgia of 1910, 
which is applicable to this constitutional exemption, omitting the im- 
material portions, is in the following langiiage : 

^zssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digedts & Indexes 
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"Sec. 3380. Schedule Mnst be Full; Effect of Fraudulent Omission. It shall 
be the duty of each and every i)erson who claims the benefit of the exemption 
allowed in thls article, as tlie allowance is a libéral one, to act in perfect 
good faith ; and as it is lu the power of the debtor, claiming the exemption of 
Personal property, to conceal part of his property or money, and to claim the 
balance as exempt, it sliall be the duty of sucli debtor, when he takes steps 
in the court of ordinary to hâve sald exemption of Personal property set 
otf to him, to make a full and fair dis<;losure of ail the Personal property, in- 
cluding nioney, stocks, and bonds, of whicli lie may be possessed at the time, 

* * * and if the money or other Personal property of whlch he is possessed 
at the time of his said application, or at the time lie obtains the order of 
court setting ofl! the property exenijit, is fraudulently concealed, or is not 
delivered up for the benefit of his creditors, no exemption shall be niade in his 
favor till it is so delivered up ; and ail orders of court obtained by the f raudu- 
dent concealment of property as aforesaid, or obtained while the debtor had 
Personal property, money, stocks, or bonds which lie kept ont of the reaeh of 
the levying offlcer, or dld not in good faith deliver up for the benefit of his 
creditors, shall be nuU and void and of no effect. * * * The debtor gullty 
of wlllful fraud in the concealment of part of his property from his creditors, 
of whlch he is possessed when he seekg the benefit of the exemption, shall, on 
account of his fraud, lose the benefit of such exemption, and his ijroperty 
shall be subject to the payment of ail just debts which he ovved at the time 
such fraud was committed." 

In order, therefore, to détermine the question whether the bank- 
rupt should be allowed his exemption or not, it is necessary to as- 
certain whether the bankrupt made a full and fair disclosure of ail 
his Personal property, or was guilty of willful fraud in the conceal- 
ment of a part of his property from his creditors, as set out in the 
section of the Code above quoted. 

The trustée and objecting creditors, in their objections wdiich they 
filed to the allowance oi the exemption, set out 13 spécifications of 
money, checks, and other personal property, which they claim that the 
bankrupt did not set out in his schedules, but willfully and fraudulently 
concealed from his creditors — some of same being as follows: (1) 
Checks amounting to $104.40 collected from one W. J. McDonald by 
bankrupt; * * * (3^ ^he sum of $60.64, same being represented 
by cash and checks held by bankrupt when he filed his pétition in 
bankruptcy ; (4) a large amount of f resh méat then owned by him ; 

* * * (10) a large amount of mill checks issued by the Interstate 
Lumber Company to its employés, which had been taken in by tlic 
bankrupt in the conduct of his business and were held by him when 
he filed his schedules. None of thèse items of checks, cash, and other 
articles were set out by the bankrttpt in his schedules, which he swore 
to and filed in court. 

It is the opinion of the court that the objectors failed to sustain their 
objections as to the other items not enumerated above, and therefore 
it is not necessary to set out same in this opinion. However, the court 
has carefully read and reread the évidence in the case, and is of the 
opinion that the first, third, fourth, and tenth spécifications, which 
are set out above, are amply sustained by the évidence. 

2. In the answer which the bankrupt filed to the above-mentioned 
spécifications, he admitted receiving two checks, which were given 
to him by W. J. McDonald, amounting to $104.40, and also admitted 
taking in cash and checks from his cash draw^er the sum of about 
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$40.19, making a total of $144.59; but he claîmed that he paid ail 
this money out to his creditors, and he gave the names and amounts 
which he paid to each, as follows: $71.40 to his brother, J. J. Hardy; 
$17 to his clerk, J. A. Prosser; $6 to his bookkeeper, W. T. Bush; 
$25 to his wife; $5.65 to Dr. Parks, and $5 to Dr. Donaldson; and 
some amounts paid as insurance. He also stated in his answer that 
he discovered thèse McDonald checks and this money in his safe and 
cash drawer after he had prepared and filed his schedules in bank- 
ruptcy. He also admitted that he had on hand a small amount of 
fresh méat when he closed his store, but said that, knowing that same 
would not keep until his trustée was elected, he turned it over to his 
brother, J. J. Hardy, to whom he was largely indebted at the time. 
He admitted also in his answer that he had $3.15 worth of lumber 
mill checks on hand when he closed his business, and said that his 
wife spent same for necessaries. Pie also averred in his answer, in 
conclusion, that he had surrendered ail his property and money to 
his creditors, and had kept nothing for himself and his family, and 
that they were in destitute circumstances. He attached a pauper affi- 
davit to his pétition in bankruptcy, in which he stated that he was 
without and could not obtain money with which to pay the filing fées. 

The évidence bef ore the référée showed that the bankrupt prepared 
and verified his schedules about 7 or 8 o'clock on the night of February 
17th, and then went back to his store and took from the safe the two 
McDonald checks, amounting to $104.40 as aforesaid, and also took 
from the safe and cash drawer about $40.19 in cash and small checks. 
The bankrupt testified that he did not know that the McDonald checks 
were in the safe until after he verified his schedules. Still he had 
directed his bookkeeper on the 16th to get thèse checks from McDon- 
ald, and the bookkeeper placed them in the safe on that day. He 
must therefore bave known of the existence of thèse checks ; at any 
rate, it was his duty to ascertain what checks, money, and other 
property he had on hand, and to make a true statement of same in 
his schedules. After getting this money and thèse checks, the bank- 
rupt did not go back to his attorneys and amend his schedules, as he 
should hâve done, but kept the same and proceeded to distribute same 
among his most pressing creditors. Plis pétition and schedules did 
not reach the office of the clerk of this court until the morning of 
February 19th ; but the bankrupt, according to the évidence, was 
ignorant of this delay in the mails. 

It is clear from the évidence that most, if not ail, of this money 
and thèse checks was paid out after the pétition was filed and the 
adjudication entered. The largest amount, $71.40, was paid to his 
brother, J. J. Hardy, who testified that he kept after his brother until 
he got the money. He also testified that this amount was paid him in 
three payments, and that the last payment consisted of one of the 
checks of W. J. McDonald, which amounted to $54.40. The bankrupt 
testified that he paid his brother one or two days after he went into 
bankruptcy. He paid Dr. Parks $5.65 on March 22d, and Dr. Donald- 
son $5 two or three weeks after he went into bankruptcy. J. J. Hardy 
further testified that it was not until after he prepared his proof of 
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claim against the bankrupt that he had a final settlement of bis ac- 
count with the bankrupt; but he said that full settlement was made 
before March Ist, which was the date of the first meeting of the 
creditors. At this first meeting of the creditors the proof of the debt 
of J. J. Hardy against the bankrupt was read out for the full amount 
in the hearing of the bankrupt, and the bankrupt made no objection 
to the allowance of same. The fresh méat, which the bankrupt feared 
would spoil, was turned over to J. J. Hardy on his account a day or 
two after F. T. Hardy went into bankruptcy. In his testimony at a 
meeting of the creditors held on March 19th, the bankrupt admitted 
that he had $2.30 of the mill checks above mentioned at home on the 
mantel at the time. The bankrupt never ofïered tO' account for any 
of the money or other property so kept back by him, or to surrender 
same to the trustée. Thèse were ail trust funds belonging to his cred- 
itors, and the bankrupt should hâve kept same intact, and surrendered 
same to his trustée. 

From the f oregoing évidence, the court is constrained tO' uphold the 
référée in his décision, and to décide that the bankrupt did not make 
a full and fair disclosure of ail his personal property, as required by 
law, but that he was guilty of willful fraud in concealing the checks, 
money, and other articles above mentioned. It is clear that he with- 
held this property from his trustée willfully and with intent to de- 
fraud his creditors. The proven facts are utterly inconsistent with 
ignorance or an innocent intent on his part. Such being the case, it 
is the duty of the court to enforce the Georgia statute on the subject 
and to deny the bankrupt his exemption. The destitute condition of 
the bankrupt and his family appeals to the sympathy of the court, yet 
his violation of not only the Georgia statute, but the provisions of 
the Bankruptcy Act itself , is sO' clear and palpable that the court can- 
not consult its feelings in the matter. The bankrupt yielded to the 
temptation to save something from the wreck so as to meet the neces- 
sities of his family, and in doing so he sacrificed his claina to his 
exemption. By unlawfuUy withholding and concealing $150, he lost 
the exemption of $1,600, which would otherwise hâve been allowed 
him. This is a forcible illustration of the old maxim that "honesty 
is the best policy." 

It is not necessary to cite any décisions on this question, but it may 
be proper for the court to refer to the very thorough opinion ren- 
dered by Judge Kewman, of the Northern District, on the same sub- 
ject,, in Re Cochran (D. C.) 185 Fed. 913. In the case of Torrance 
V. Boyd, 63 Ga. 22, the debtor failed to schedule articles of personal 
property amounting in value only to $17.50, and yet his exemption 
was denied him on account of this concealment. In the case of Mc- 
Nally V. Mulherin & Co. et al, 79 Ga. 614, 4 S. E. 332, the sec- 
ond headnote is in the f ollowing language : 

"A delitor wlio applics for an exemption of persoiinlty mnst make a full and 
falr disc-lofiui'e of ail liis property. He cauuot retain any auiomit of money 
whicli lie may deem necessary aiid necdfiil to employ attorneys, pay liceuses 
and cnrry on busines.«, luit lie must aet'ount for it ; and if tlie schedule exceeds 
tlie amouiit to which lie is entitled us an exemption, lie nmst iiroduce tlie 
money in court, uud pay it over so that liis creditors may get it." 
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The second headnote in the case o£ McWilliams v. Bones, Trustée, 
84 Ga. 199, 10 S. E. 723, which is appropriate hère, is as foUows : 

"The sale by the appllcant, after makiiig his application, of an iron safe 
whlch he had placed on his schedule, was sufficient to hâve defeated the ap- 
plication, unless he accounted for the moiiey the safe brought, and delivered up 
the same for the benefit of his creditors." 

The bankrupt has nobody to blâme but himself. No matter how 
great were the necessities of himself and family, he should hâve acted 
honestly and fairly with his creditors and with the court, and if he 
had done so he would not hâve lost his exemption. Not only did he 
violate the Georgia statute on the subject, but he also apparently vio- 
lated the provisions of section 29 of the Bankruptcy Act (Comp. St. 
1913, § 9613) in making the pauper affidavit to his pétition in bank- 
ruptcy, and in concealing while a bankrupt from his trustée the above- 
mentioned property belonging to his estate. His brother also appar- 
ently violated the provisions of the same section of the Bankruptcy 
Act in receiving payment of his debt of $71.40 against the bankrupt 
after he knevi' that his brother had gone into bankruptcy. 

3. The référée did not commit any error in the other matters urged 
in the pétition for review. 

The court, therefore, has no other alternative but to overrule the 
pétition to review the order of the référée and to deny the exemption 
asked for. 

An order v^'ill be entered accordingly. 



In re ASHLAND EMERY & COUUXDUM CO. 

(District Court, D. Massachusetts. February 1, 1916.) 

No. 20611. 

1. Baxkruptcy ©=346^ — Payment of Claims — Priokity — Taxes. 

Under P.ankr. Act July 1, 1S0.S, c. .541, § 04a. .30 Stat. 563 (Comp. St. 
1913, § 064S), providing that the court shall order the trustée to pay ail 
taxes legally due and owlng by the bankrupt to the United States, state, 
county, etc., In advance of the paynieut of dividends to creditors, taxes are 
placed in a class by themseb-es, and are not preferred claims, but stand 
ahead of preferred claims. 

[Ed. Kote. — For other cases, see Bankruptcv, Cent. Dig. § 535 ; Dec. 
Dig. (©=346.] 

2. Bankeuptcy ®=^346 — Paymext of Claims — Priokity — Taxes. 

A State has the riglit to charge upon taxes not paid when due such in- 
tcrest as will malie the payment, when reeeived, ectuivalent to payment 
at the appolnted time, and tliis interest is a part of the tax, and entltled 
to priority of payment under Bankr. Act, § 64a. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 535; Dec. 
Dig. <S=>346.] 

3. Bankruptcy <S=346 — Payment of Claims — Priority — Taxes — "Ixierest" 

— "Penalty." 

"luterest" is ordinarily understood as a charge for the use of money 
or damages for its détention, whlle a "penalty," as applied to the uon- 
paymeut of taxes when due, is the punishmeut imposed for failure to 

(Ê;:^For other cases see same toplc & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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make the payment on tlme ; and while interest on taxes not pald when 
due Is a. part o£ the taxes, and entitled to priority of payment under 
Bankr. Act, § 64a, penalties are not a part of the taxes and are not en- 
titled to sucli priority, especlally where the estate was in course of ad- 
ministration during the entire period when they acerued. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 535; Dec. 
Dig. (g=>346. 

For other définitions, see Words and Phrases, First and Second Séries, 
Interest ; Penalty.] 

4. BANKEtrPTCY iS=>346 — Payment of Claims— Peiobity — Taxes. 

In determining whether a statute providing that if a tax remains un- 
paid after it becomes due it shall hear interest at the rate of 1 per cent 
per month until pald imposes a penalty for nonpaynient of the tax, ot 
merely provides for interest on the tax, the faet that the statute calls 
the amount to be paid interest is not conclusive upon the bankruptey court, 
and that court will examine and décide the question for itself. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 535; Dec. 
Dlg. (S=5346.] 

5. Bankbuptcy ®=ï>34e — Payment of Claims— Priority — Taxes — "Intebest" 

— "Penalty." 

3 Geu. St. N. J. 1895, p. 3339, § 261, provides, relative to the franchise 
tax assessed agalnst corporations, that 'if the tax remains unpald on the 
Ist day of July, after it becomes due, it shall thenceforth bear interest at 
the rate of 1 per cent, per month until paid. Under 3 Gen. St. 1895, p. 
3704, § 7, the légal rate of interest is flxed at 6 per cent, per annum. 
Held, that 1 per cent, a month exceeds wliat is fairly re<iuired to make 
good the loss to the state from the delay in payment, and as to such ex- 
cess above légal interest is not interest, but a penalty imposed for fail- 
ure to pay proniptly, and hence such exeess is not entitled to priority of 
payment in bankruptey, especlally as tins i)enalty becomes due, whether 
proceedings are instituted to collect the tax and expenses thereby lu- 
curred or not. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 535; Dec. 
Dig. <S=3346.] 

In Banlcruptcy. In the matter of the Ashland Emery & Corundum 
Company, banlcrupt. On review of order of the référée disallowing 
a claim. Order reversed, and claim allowed in part. 

Reginald H. Johnson, of Boston, Mass., for trustée. 
Francis H. McGee, of Trenton, N. J., for creditor, 

MORTON, District Judge. This certificate from Mr. Référée War- 
ner présents the f ollowing case : 

The Ashland Emery & Corundum Company is a New Jersey cor- 
poration, which became bankrupt on March 17, 1914. The state of 
New Jersey imposes upon corporations organized under its laws a 
yearly franchise tax, which is assessed as of January Ist, but not 
payable until the first Monday of June. The statute f urther provides : 

" * * * If the tax of any company remains unpaid on the first day of 
July, after the same becomes due, the same shall thenceforth bear interest at 
the rate of one per centum for each month until paid." General Statutes of 
N. J. p. 3339. (Act of 1884, as amended in 1892.) 

Under this law a tax amounting to $1,315.90 was duly assessed 
against the company, and, as ail parties agrée, became entitled to pay- 

(Ê=3For other cases see same toplc & KEY-NUMBER la ail Key-Numbered Dlgests & Indexes 
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ment as provided in Bankrùptcy Act, § 64a. It was not paid, how- 
ever, by the trustée until April 1, 1915. On that date the trustée paid 
the face of the tax. He refused to pay the sum of $118.43, added 
to the tax as interest under the New Jersey statute above quoted. It 
is this sum which forms the subject-matter of the présent controversy; 
the State of New Jersey claiming to be entitled to it as part of the tax, 
and the trustée contending that it is not part of the tax, at least to 
such an extent as to be entitled to priority under the section ref erred 
to. The learned référée held that interest was not allowable, and dis- 
allowed the claim. 

[1] Under section 64a taxes are placed in a class by themselves. 
They are not pref erred claims against the estate ; they stand ahead of 
preferred claims. If it be not the duty of the trustée to ascertain 
what they are and to pay them without any proof being made, it is 
clear that the court is bound to order him to pay them upon applica- 
tion therefor. What the act requires to be paid is "ail taxes legally 
due and owing by the bankrupt" (section 64a) ; and under section 17 
the bankrupt's liability for taxes not paid is not discharged. 

[2] The State clearly has the right to charge upon taxes not paid 
when due such interest as will make the payment, when received, 
équivalent to payment at the appointed time. It seems to me that this 
interest is part of the tax and entitled to priority under the section 
in question; and it was so decided in Re Kallak (D. C.) 147 Fed. 
276; 2 Remington on Bankrùptcy, § 2144. The learned référée was 
of opinion that the décision in Sexton v. Dreyfus, 219 U. S. 339, 31 
Sup. Ct. 256, 55 L. Ed. 244, that a secured creditor could not take 
interest after the filing of the pétition, applied to this claim ; but for 
the reasons above suggested and those referred to in Re Kallak, supra, 
I am unable to agrée with that conclusion. 

[3] If the charge hère in controversy is to be regarded as interest, 
the trustée ought to pay it. Penalties, however, stand upon a différent 
footing. It cannot be said that a penalty imposed for failure to pay 
a tax is a part of the original tax, in the sensé that interest is. By 
"interest" is ordinarily understood a charge for the use of money or 
damages for the détention of it. A penalty, as applied to cases of this 
character, means a punishment imposed for failure to make the pay- 
ment on time. Section 64a contains no provision for the payment of 
penalties; and I do not think it can fairly be construed to include 
them, especially when, as hère, the estate was in course of adminis- 
tration during the entire period when they accrued. It does not seem 
just, nor to hâve been the intention of Congress, that out of a delay 
in paying the tax caused by the bankrùptcy proceedings the state 
should make a profit or exact a penalty at the expense, for instance, 
of workmen employed by the bankrupt. 

[4] The final question then is whether the 1 per cent, per month 
is interest on the tax, or a penalty for nonpayment of it. That it 
is called interest in the statute is not, of course, conclusive upon the 
bankrùptcy court, which will examine and décide the question for it- 
self. New Jersey v. Anderson, 203 U. S. 483, 27 Sttp. Ct. 137, 51 L- 
Ed. 284. 
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[5] iThe test by which such détermination is to be made in actions 
ex contracta is established. 

"It may, we think, fairly be stated that, when a claimed disproportion has 
been asserted In actions at law, it has usually becn an excessive dispropor- 
tion between the stipulated sum and tlie possible damages resulting from a 
trivial breucli apparent on the face of the eontravt, aud tlie question of dis- 
proportion has been siniply an élément eutering into the c-onslderatlon of the 
question of what was the Intent of the parties, whetlier bona fide to fix the 
damages or to stipulate the payment of an arbitrary sum as a penalty, by 
way oï securitv." Whlte, J., Sun Printing Association v. Moore, 183 U. S. 
642, 672, 673, 22 Sup. Ct. 240, 252 (46 L. Ed. 366). 

There may be doubt under New Jersey v. Anderson, supra, whether 
this court is restricted in determining the question under discussion 
to the face of the statute. 

Assuming, however, that it is, it seems to me plain, and I accord- 
ingly find, that 1 per cent, a month exceeds what is fairly required 
to make good loss to the state from mère delay in payment of the tax, 
and as to such excess is not interest, but constitutes a penalty imposed 
for failure to pay promptly. The actual damages sustained by the 
State of New Jersey from the delay are not obscure nor difficult to 
estimate. What the state lost was the use of the money. Its damages 
therefor are the commonest form known to the law, and the most cer- 
tain of estimation. They, are established by statute in New Jersey 
for individuals at 6 per cent, per annum. Gen. Stats. of N. J. p. 3704. 
It is difficult to see how, as damages, they can be larger in the case 
of the state. 

" * * * It is suffleient to say that ail damages for delay in the payment 
of niouey owing upon eontract are provided for in the allowauce of Interest, 
whicji is in the nature of damages for withholdliig money that is due. Tlie 
law assumes that interest is the measuro of ail such damages." Waite, 0. J., 
Loudon V. Taxing District, 104 U. S. 771, 774 (26 L. I::d. 923). 

The sum hère claimed is double the statutory interest and almost 
double the highest rate of interest which national banks are allowed 
to charge under United States statutes. Rev. Stats. U. S. § 5197 
(Comp. St. 1913, § 9758). Nor is tins imposition made for the pur- 
pose of reimbursing the state for expense incurred in collecting the 
tax. It becomes due regardless of whether proceedings are instituted 
or not. No proceedings appear to bave been instituted in this case 
at the time when the demand for 1 per cent, a month was made by the 
state upon the trustée. In this respect the New Jersey statute diiïers 
from the corresponding statute in Massachusetts. Rev. L,aws of Mass. 
c. 14, §§ 56, 66. 

In Mason v. Callender, 2 Minn. 350 (Gil. 302), 72 Am. Dec. 102, 
it was held after careful considération that the provision in a note, in- 
creasing the rate of interest upon default at maturity from 3 per cent, 
a month to 5 per cent, a month, was in the nature of a penalty and 
was unenforceable. 

"The books abound with cases holding this vlew, and they universally dé- 
clare the doctrine that wliere the stipulation is to pay a greater sum, on de- 
fault of payiug a lesser one, no form of words will change it from a penalty to 
liquidated damages. Such stipulations are by tlieir nature and efCect ueces- 
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sarily eommlnatory, and to allow any arrangement of words to change that 
effect would be to permit the parties to override a well-flxed rule of law that 
the rate of interest ishall be the measure of damages. The case at bar falls 
distinctly witliin this latter ciass ; the stipulation is that, if the défendants 
fail to pay the principal sum of the note vvith interest on a certain day, they 
wlU pay that sum with increased rate of interest upon principal and interest, 
or in other words if they fail to pay the lesser sum as agreed they will pay a 
greater. The greater sum must be held to hâve been inserted in terrorem, 
and as a penalty. I am unable to find any authority that satisfles me of the 
propriety of abandoning this long and well establislied rule." Flandrau, J., 
Mason v. Callender, supra, 2 Minn. 369 (Gil. 322) 72 Am. Dec. 102. 

The order of the référée disallowing the claim is reversed; the 
claim is allowed for interest at 6 per cent, on the face of the tax from 
July 1, 1914, when the tax became due, to April 1, 1915, when it was 
paid, the amount thereof being $59.22 ; the balance of the claim is 
disallowed. 



WINDOW GLASS MACH. CO. et al. v. BROOKVILLE GLASS & TILE CO. 

(District Court, W. D. Pennsylvania. February &, 1916.) 

No. 63. 

1. DiSCOVEBY <©:::309 — ^OBJECTIONS TO InTEKROOATOBIES — WaIVER. 

A party which, without any order of court requiring it to do so, an- 
swered improper interrogatories propounded by the opposite party, 
could not afterwards be heard to say that they ought not to hâve been 
propounded. 

[Ed. Note. — For other cases, see Discovery, Cent. Dig. § 83 ; Dec. Dig. 

2. Patents ©=>292 — Infeingement Suits — Discovery. 

I{;(iuity rule 58 (198 Fed. xxxiv, 115 C. C. A. xxxiv) authorizes either 
party to file interrogatories for the discovery of material facts and docu- 
ments. In a patent infringement suit, plaintiffs flled interrogatories con- 
cerning defeudant's patents and variations therefroui, and défendant 
voluntarily answered, giving ail the information it believed to be called 
for, and producing drawings shovvlng the apparatus employed by it. 
Plaintifl-'s flled additioiial interrogatories or objections conceniing cer- 
tain iwints not niade clear by the drawings and descriptions furnished. 
IJcld that, as défendant had apparently fuUy intended to disclose the 
apparatus and methods used by it, and as plaintiffs had inade no attempt 
to procure an inspection of the apiiaratus and its use, défendant would not 
be required to answer further interrogatories. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 446; Dec. Dig. 
®=>292.] 

3. Patents iS=:5312 — Infeingement Stjits- — Evidence. 

In a patent infringement suit, the best évidence on the question of In- 
fringement is a comparison of the patented devices. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 544-549; Dec. 
Dig. <@=3312.] 

4. DiSCOVEKY <@=33(> — RiGHT TO DiSOOVERY — FlSIIING EXPEDITION. 

A party will not be required to answer interrogatories propounded un- 
der equity rule 58, where they suggest a "fishing expédition," or at least 
an attempt to pry into the adversary's case. 

[Ed. Note. — For other cases, see Discovery, Cent. Dig. § 49; Dec. Dig. 
<®=j36.] 

Ê=For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
229 F.— 53 
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5. Patents <ê=»293 — iNrEiNOEMEST Surra — Discovket. 

Supplementary equlty rule 7, § 2, of the District Court for the Western 
District of PennsylVania (228 Fed. viii), provides that, as soon as a cause 
is at issue, elther party may apply to the court, on notice, for direc- 
tions conceming further procédure; that on such application the court 
shall ascertaln the real points of controversy, to avoid the taking of 
évidence as to issues not inslsted upon, and may make orders con- 
cerning further procédure. In a suit for the infringement of 16 pat- 
ents, in which there were 156 clalms, défendant filed Interrogatories 
under equlty rule 58, one of which asked which of such clalms would 
be relied upon at the trial. Heid that, whlle défendant was entltled to 
thls information, it should be procured by motion and rule on the plain- 
tlffs, and not by an interrogatory, especlally as it was probable that plain- 
tlffs' attorneys were the only persons who knew upon what cJaims plain- 
tiffs intended to rely, and there Is no provision in rule 58 for requiring 
discovery by an attomey. 

[Ed. Note. — For other cases, see Patents, Cent Dlg. i 446; Dea Dig. 
<S=292.] 

In Equity. Suit by the Window Glass Machine Company and an- 
other against the Brookville Glass & Tile Company. On application 
ro require answers to interrogatories. Objections to interrogatories 
sustained, and neither party required to answer. 

Bakewell & Byrnes, of Pittsburgh, Pa., for complainants. 
W. G. Doolittle and Kay, Totten & Powell, ail of Pittsburgh, Pa., 
ior respondent. 

ORR, District Judge. This matter involves questions arising under 
equity rule 58 (198 Fed. xxjciv, 115 C. C. A. xxxiv) relating to dis- 
covery. Both the plaintififs and the défendant hâve filed interroga- 
tories, to be answered by opposite parties, respectively. The inter- 
rogatories propounded by èie plaintiflFs to the défendant were 
answered by the défendant before the matter was brought to the at- 
tention of the court. The plaintifFs hâve filed what they term are ob- 
jections tp the answers of the défendant, The plaintiflfs hâve not 
answered the defendant's interrogatories, and hâve filed objections 
thereto. No order of court has yet been made upon either party with 
respect to requiring answers to the interrogatories of the opposite par- 
ty, or with respect to any of the objections filed by either. 

[ 1 ] We take up first the answers of the défendant to the plaintiffs' 
interrogatories and the objections thereto. Inasmuch as the défend- 
ant has undertaken to answer the plaintiffs' interrogatories, it is not 
necessary for the court to détermine whether the plaintiffs' interroga- 
tories are in proper form, for the reason that, if the défendant is sat- 
isfied to answer the interrogatories which may be improper, he cannot 
af terwards be heard to say that such interrogatories ought not to hâve 
been propounded. 

[2] Plaintiffs' bill charges the défendant with an infringement of 
16 patents, in which there are 156 claims. The patents ail relate to 
apparatus and methods for the manufacturing of glass articles. The 
défendant dénies the validity of plaintiffs' patents in view of prior 
disclosures, and dénies infringement of plaintiffs' patents, and avers 
that it is operating under 6 patents granted to Robert L. Frink, and 

0=»For other cases eee same toplc à KET-NUMBER in ail Key-Numbered Digests & Indexes 
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gives the numbers of such patents. The interrogatories filed by the 
plaintiffs are directed to the apparatus and methods used by the de- 
fendant, at the time of and prior to the fiHng of the bill. It is unneces- 
sary to set them forth at length, because they are 25 in number and 
they ail direct the attention of the défendant to the Frink patents, and 
to whether there hâve been variations therefrom, and conclude with 
the twenty-fifth interrogatory, as follows: 

"Is it not a fact that ail the Frink patents referred to in the answer show 
the entlre apparatus used by the défendant In drawing cylinders, lowerlng 
them on the horses, and cracking them off? If not, please furnish assembly 
drawings showing the entire apparatus and the relation of the différent por- 
tions thereof, includlng the blower's station or pulpit, the take-dowu device 
and the horses, and the relation of the said blower's station to the drawing 
machines." 

The défendant, by answers filed, as we hâve stated, without an or- 
der requiring answers, produced "assembled and detailed drawings 
showing apparatus employed by it, at the time of and prior to the 
filing of the bill." It goes further to give "ail the information it is 
believed is called for by said interrogatories." It does not answer 
each of the interrogatories filed by the plaintiffs separately, as it should 
hâve done in the case of proper interrogatories properly approved by 
the court before answers filed. The plaintiffs hâve raised no question 
about the improper way in which the défendant has answered, except 
that they are incomplète and unresponsive in the following particulars : 

"Ail plaintiffs' interrogatories were stated to relate to the apparatus and 
method u.sed at the time prior to, and at the time of filing the bill of com- 
plaint hereln. .Def endant's answers do not state whether the apparatus shown 
and described in its answers are the apparatus then used. It is therefore 
requested that tlie défendant be requlred to state whether or not its drawings 
and Etalements correctly apply to the machine and method used at that time." 

It will be observed that the foregoing objection was unwîttingly 
filed, because it appears the answers of the défendant expressly refer 
to the time at and prior to the filing of the bill. There folio w 15 
other spécifications of objection, which are ail interrogatories. That 
they are interrogatories, and not objections, may appear from the 
notice attached thereto, and which was served upon defendant's coun- 
sel, which is a notice that the plaintiff "shall présent additional inter- 
rogatories as per copy attached hereto, the purpose of thèse being to 
make clear certain points which are not made clear by the drawings 
and descriptions furnished." Thèse additional interrogatories relate 
generally to spécifie parts of the apparatus or spécifie steps in the 
method. One, for instance, the second, contains the statement: 

"The drawings supplied by défendant apparently show that there was a 
cross-head centrally pivoted, etc. *' ♦ • Is this correct?" 

The court is of the opinion that the objections to the defendant's 
answers are not well taken, and should be overruled in so far as 
they are objections, and in so far as they are further interrogatories 
to be answered by the défendant this court is of the opinion that an 
answer should not be required thereto. We hâve arrived at this con- 
clusion because it appears that the défendant has fully intended to dis- 
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close the apparatus and methods used by it at and prior to the time 
of the filing of the bill, at its plant for the manufacture of window 
glass at Brookville, in this district. It does not appear that the plain- 
tiffs hâve made a request, or that hindrances were thrown in their 
way, or concealment by the défendant, or déception anticipated. 

Rule 58 was not intended to be used to impose unreasonable bur- 
dens upon parties, or to require of parties opinions either as to the 
reading of drawings or as to the functions of particular parts of the 
machinery. It provides "for the discovery, by the opposite party or 
parties, of facts and documents material to the support or défense 
of the cause." Plainly it is intended to aid a party in making out his 
case, where the ascertainment of facts in support or défense of the 
cause is diMcidt. We hâve used the word "difïicult," because we bave 
recognized that there is a line of cases holding to the doctrine that 
discovery will not be permitted if the facts can be otherwise procured. 
We do not believe that that is a correct expression of the law, be- 
cause a party should not be put to unnecessary labor or difficulty in 
making out his case. Yet he should not impose a burden upon the 
opposite party in requiring the latter to make discovery, if the knowl- 
edge of the facts can be procured otherwise with ease. Knowledge of 
the apparatus and method of the opposite party can be procured with 
ease by inspection. If there be identity of the plaintiffs' and defend- 
ant's apparatus and methods, such identity can be easily ascertained, 
and be the subject of paroi testimony by those who bave made such 
inspection. 

[3] The best évidence on the question of infringement is the com- 
parison of the devices of the patents. See 3 Robinson on Patents, § 
1041. In Colgate v. Compagnie Française du Télégraphe de Paris 
à N. Y. (C. C.) 23 Fed. 82, is a wcU-considered opinion by Judge Wal- 
lace upon the subject of discovery, It is unnecessary to state the 
nature of the case in détail, but this quotation is helpf ul : 

"A considération pecnliar ta a l)ill of discovery lil^e tlie présent, in wliicli 
tiie eomplalnaut seeks a discovery concerniiig tlie Infiingemeut of a patent, 
sliould be advertcd to. Courts of equity in patent eauses sonietinies exercise 
the power of grantinj? to a eoinplaiiiant au insi)eetion of allesed iufringing 
devices as ineldental to ordinary discovery. Vidi v. Smith, 3 Kl. & Bl. 9C9 ; 
Morgan v. Seward, 1 Webst. l'at. Cas. 109 ; Russel v. Cowley, Id. 468 ; Shaw 
V. Baulc of England, 22 Law J. Excli. 26." 

The case bas been cited with approval, thougli not with respect to 
the particular quotation we hâve made, by the Suprême Court in 
Carpenter v. Winn, 221 U. S. 533-539, 31 Sup. Ct. 683, 55 L. Ed. 
842. 

While the case last cited had under considération the question wheth- 
er section 724 of the Revised Statutes (Comp. St. 1913, § 1469), re- 
lating to the production of books and writings in the trial of actions 
at law, and held that the purpose of the section was to provide a sub- 
stitute for a bill of discovery, in aid of a légal action, yet the opin- 
ion contains observations upon the nature generally of a bill of dis- 
covery. On page 540 of 221 U. S., on page 685 of 31 Stip. Ct. (55 
L,. Ed. 842), appears the foUowing language : 
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"A bill of discovery eannot be used merely for tlie purpose of enabling the 
plalntiff in sueh a blll to pry into the case of bis adversary to learii its strength 
or weakness. A discovery sought upon suspicion, surmise, or vague guesses 
is called a 'tishing bill,' and will be disinissed. Story, Eq. PI. §§ 320 to 325. 
Such a bill must seek only évidence whioh is material to tlie support of the 
complainant's own case, and prying into the nature of his adversary's case will 
not be tolorated. The principle is stated by a great authority upon equity 
thus: 'Nor bas a party a riglit to any discoverj' except of fact and deeds and 
writings necessary to his own title under whieh he clalms; for he is not at 
llberty to pry into the title of the adverse party.' Story, Eq. Jurls. § 1490 ; 
Kettlewell v. Barstow, 7 Ch. App. Cas. 686, 694." 

While the language used was evidently intended to relate solely to 
bills of discovery in aid of actions of law, yet we see no reason why 
it should not be equally applicable to bills for relief and discovery, 
where discovery is merely incidental to the relief sought. A number 
of the interrogatories propounded in this case, by both plaintift's and 
défendant, very fairly, if not fully, disclose an attempt to pry into the 
nature of the case of the opposite party or parties as the case may 
be. Many of them appear to come close to the line. However, none 
of the plaintiffs' further interrogatories should be answered, for the 
reason that no attempt bas been made by the parties to procure an in- 
spection of the apparatus and its use. 

[4] The defendant's interrogatories, 51 in number, are in the main 
subject to the same criticisms hereinbefore expressed with respect to 
the interrogatories by the plaintiffs. Alany of them are questions as 
to when or where was a particular part of plaintiffs' apparatus first 
used by the plaintiffs, or either of them. Some of them inquire of the 
plaintiffs whether they novv commercially eniploy a particular part of 
the apparatus shown in that particular patent or another particular 
patent, as the case may be. Question 2 may be quoted as being illus- 
trative of the great majority of the questions. 

(2) "Which of the severrd metbods or meclianisnis illustrated and deseribed 
in the 16 patents sued upon were ever used by plaintiffs other tliau experi- 
mentallyV" 

Indeed, ail of the questions, except the first, suggest a "fishing ex- 
pédition," or at least an attempt to pry into the case of the adversary. 
[5] The first interrogatory of the défendant is as f ollows : 

'•Whicl) of the 156 clainis of the 16 patents sued upon will be relied upon at 
the trial as infringedV" 

It is proper, of course, that the défendant hâve information with 
respect to the claims upon which plaintiffs rely ; but it does not ap- 
pear that such information is to be procured under the discovery rule. 
The interrogatories are intended to be answered by the "plaintiffs by 
their officers, and especially M. K. McMullen, président of the Amer- 
ican Window Glass Company, William L. Monroe, gênerai manager 
of the American Window Glass Company, and its attorneys, IMessrs. 
Bakewell and Eyrnes, who presented the application for patents in suit 
on behalf of plaintiffs." It is probable that the attorneys are the only 
ones who know upon what claims the plaintiffs intend to rely, but 
there is no provision in the discovery rule for requiring an attorney 
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to make the discovery. This court adopted supplementary rules of 
practice in equity, and among them rule 7, section 2 (228 Fed. viii), 
which provides : 

"As soon as the cause Is at Issue elther party may from time to time apply 
to the court on notice to the opposing party for directions concerning fur- 
ther procédure. On the hearing of such application the court shall as far as 
possible ascertaln from counsel the real points of controversy in order to 
avold the taking of évidence as to Issues not insisted upon by the parties, and 
may make orders concerning further procédure, includlng tlmes, places and 
method of taking' testlmony, not Inconsistent wlth the equity rules adopted 
by the Suprême Court of the United States or wlth statute." 

The information required by the iirst interrogatory propounded by 
the défendant can be secured under the rule of this court. Again, 
it has always been the practice to secure such information in pursu- 
ance of a motion and rule upon the plaintiff. There is nothing in the 
equity rules at présent in force which has interfered with such a 
proper practice. We understand that plaintiflfs' counsel has agreed to 
fumish the information asked for in the first interrogatory; but, if 
not, the information desired can be procured in the way hereinbefore 
indicated. 

Equity rule 58 has been tlie subject of considération in a number 
of adjudicated cases, as, for example, P. M. Co. v. Ajax Rail Anchor 
Co. (D. C.) 216 Fed. 634; Luten v. Camp (D. C.) 221 Fed. 424; Blast 
Furnace Appliances Co. v. Worth Bros. Co. (D. C.) 221 Fed. 430; J. 
H.Day Co. v. Mountain City Hill Co. et al. (D..C.) 225 Fed. 622. 
It is unnecessary to extend this opinion by pointing out a lack of strict 
harmony between them or to emphasize the points upon which some 
of them agrée. 

Neither of the parties are required to answer any of the interroga- 
tories filed. The objections filed by the défendant to plaintiffs' fur- 
ther interrogatories are sustained, and the objections by the plaintiffs 
to defendant's interrogatories are also sustained. 



PATERLINI et ux. v. MEMORIAL HOSPITAL ASS'N OF MONONGAHELA 

CITY, PA. 

(District Court, W. D. Pennsylvania. October 18, 1915.) 

No. 1201. 

L CHAEITrES <©=»45 — HOSPITALS — ACTIONS FOB DEATH — SUFFICIENCT OF 

Statement. 

In an action against a hospltal and its trustées for the death of a 
patient, the statement alleged that défendants had substantially completed 
and occupied a new hospital building and were engaged in removing their 
equipment and stores of drugs and Chemicals thereto, that a pupU nurse 
in charge of a patient attempted to administer mediclne prescribed for 
hlm, and with gross négligence gave him instead thereof a dose of poison 
from which he vras killed, that défendants were grossly négligent In 
keeplng such poison in such cireumstances as to allow a nurse to make 
such a mistake, in so conducting the removal of the actlvities of the 
hospital from one building to another as to make such mistake possible, 

«=For other cases aee same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexa» 
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and In the employment of persons eharged wlth the direct management 
of the hospital and in falling to provide for the patient a safe environ- 
ment for his eare, that it was a custom among hospitals to provide a 
separate cupboard or closet for the safe-lveei)ing of such poisons and to 
keep it securely locked with a single key in the custody of some person 
eharged with responslbility therefor, that this custom was well known 
and unlversally observed and had theretofore been observed by défend- 
ants, that they negleeted such custom during the removal of the hospital 
and allowed the stock of poisons to be tal5;en ont of their customary 
deposltory and removed without being thus protected and left without 
such protection for two days before the occurrence of the mistal^e. Held, 
that a demurrer should be sustained, if for no other reason, because of 
the indeflnite charaeter of the négligence eharged to the corporation and 
its trustées, as the statement did uot show what particular agents of the 
corporation committed a wrongful act or negleeted a duty owing the 
patient, and did not even state where the poison was kept or under 
what eircumstances or in what way they were négligent in moving the 
hospital or In employing persons eharged with the management of the 
hospital. 

[Ed. Note.— For other cases, see Charities, Cent. Dig. §§ 80, 81, 102-104 ; 
Dec. Dlg. <S=345.] 

2. Charities <S=ï45 — Hospitals — Liabilitt fob Injuries ob Death. 

A charitable hospital for the care and treatment of the diseased and 
injured and its trustées eharged with the management thereof were not 
liable for the négligence of a nurse in administering poison to a patient 
by mistake, the nurse not being incomi)etent or the corporation or its 
officers négligent in selecting her. 

[Ed. Note.— For other cases, see Charities, Cent. Dig. §§ 80, 81, 102-104 ; 
Dec. Dig. <S==>45.] 

3. Courts <®=3372 — Phecedents — Décisions of State Courts as Précédents 

in federal courts. 

While the décisions of a state court upon a gênerai légal proposition 
not covered by statute are not binding upon the fédéral courts, they are 
naturally given considérable weight by such courts. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 977-979; Dec. 
Dig. .©=>372.] 

At L,aw. Action by John Paterlini and wife against the Mémorial 
Hospital Association of Monongahela City, Pennsylvania. On demur- 
rer to the amended statement. Demurrer sustained. 

A. O. Fording, of Pittsburgh, Pa., for plaintiffs. 
Mcllvain, Murpiiy, Day & Witherspoon, of Pittsburgh, Pa., and An- 
drew M. Linn, of Washington, Pa., for défendants. 

THOMSON, District Judge. This is an action brought by the par- 
ents against a hospital and its trustées to recover for the death of their 
niinor son, who lost his life by a dose of poison administered to him 
through the mistake of a nurse while a patient in the hospital. To 
the original statement as liled the défendants demurred, and on the 
argument the court stated that the statement of claim was entirely too 
vague and gênerai to support the action. Thereupon the plaintififs 
asked leave to file an amended statement of" claim. To this aiso the 
défendants demur, the causes of demurrer assigned being in substance 
as f ollows : First, that the amended statement does not set f orth a 
cause of action; second, that if a cause of action be shown there can 

©ssFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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be no recovery had upon said amended statement for the reason that 
more than one year has elapsed between the death of plaintiffs' son 
and the filing of the amended statement; and, third, that the period of 
Hmitation in such actions in Pennsylvania is one year from the date 
of the death. 

I cannot say that the amended statement introduces a new cause of 
action. The original cause of action, namely, the neghgence which 
caused the boy's death, has not been departed from or abandoned. In 
the amended statement, the plaintiffs set forth certain additional cir- 
cumstances comprising the alleged négligence; but it cannot be said 
that thereby the plaintiffs introduce a new cause of action. The case 
will therefore be treated on the theory that the amendment should be 
allowed. 

[1] The amended statement allèges: That the défendant, the Mé- 
morial Hospital Association, is a corporation organized under the laws 
of Pennsylvania and is a citizen of the Western district thereof, and 
that the other défendants are citizens of said district. That the hos- 
pital is a charitable and educational corporation organized for the pur- 
fNDse of the réception, surgical treatment, nursing, and care of the dis- 
eased and injured and for the mitigation of bodily suffering and for 
the maintenance of a training school for nurses. That the défendants, 
naming them, during the months of April, 1914, and for a long time 
prior thereto, were trustées of the hospital, and that in them were 
vested the oversight and management of the same and of ail its affairs, 
and were the active agents Oif the corporation in the control and man- 
agement of its activities. That in the month of April, 1914, the de- 
fendants had substantially completed, and thereupon occupied, a new 
building erected for the use of the hospital. That on or about the 25th 
of April défendants were engaged in removing their patients, their 
force of physicians, nurses, attendants, and servants, and their equip- 
ment, and their stores of drugs and chemicals from the old to the new 
building. That the plaintiffs' son was one of the patients. That he was 
under treatment at the hospital and had almost recovered. That the 
said boy had been received and treated for the compensation of $7 a 
week. That on April 25, 1914, the hospital put a pupil nurse in charge 
of the said patient, and the nurse in attempting to administer some 
mâdicine prescribed for him, with gross négligence, gave to the patient, 
instead thereof, a dose of bichloride of mercury, from which he was 
almost instantly killed. That the défendants were grossly négligent in 
the management of such hospital in keeping such violent poison in such 
circumstances as to allow a nurse, whether careful or négligent, to 
make such a mistake. That they were négligent in so conducting the 
process of removing the activities of the said hospital from one build- 
ing to another as to make such a mistake possible. That the défendants 
were négligent in the employment of persons charged with the direct 
management of the hospital, and especially with its removal. That the 
défendants were négligent in failing to provide for the patient a safe 
environment for his care, and particularly and more specifically for 
the reason tliat it was a custom among hospitals to provide a separate 
cupboard or closet for the safe-keeping therein of such poisons, and 
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for keeping them separate and apart from ail other drugs, and to keep 
such cupboard or closet securely locked, with a single key in the custody 
of some person charged with the responsibility thereof, so that no 
physician or nurse, by design or mistake, could obtain any poison in 
such hospital without applying to the custodian. That by such précau- 
tions the danger of accidents or mistakes vvas greatly reduced. That 
this custom has prevailed in the commonwealth for years is well known 
and universally observed, and that the défendants had theretofore ob- 
served such custom. That this is a simple, expédient, and well-known 
précaution, and that the défendants neglected such custom during the 
process of the removal of the said hospital from one building to an- 
other, and neglected the customary précautions, in that in the said re- 
moval they allowed the stock of poisons then on hand to be taken out 
of their customary depository for removal, and to be removed without 
being thus protected, and, after removal to the new building, to be left 
without such separate care, and without the usual protection of lock 
and key, for two days before the occurrence of the mistake which 
caused the death of the patient. 

I regard the averments of the statement as too vague and gênerai to 
meet the requirements of good pleading. The corporation acts only by 
its agents. What particular agent or agents committed a wrongful 
act, or neglected some duty owing to the plaintiffs, should be set forth 
clearly and definitely, so that défendants might be fully informed of 
and be prepared to answer the spécifie matter charged against them. 
I think the déclaration wholly fails in thèse requirements of pleading. 
It is not even stated where the poison was kept or under what circum- 
stances. It is not stated in what way défendants were négligent in re- 
moving the "activities of the said hospital'' from one building to an- 
other. In what way they vi'ere négligent in the employment of persons 
charged with the management of the hospital, or in the duty of its 
removal to the new building. If for no other reason, I think the de- 
murrer should be sustained because of the indefinite character of the 
négligence charged against the corporation and its trustées. 

[2] But on a broader ground I think the action cannot be sustained. 
It appears that the corporation is a charitable and educational institu- 
tion for the care and treatment of the diseased and injured, and that 
the other défendants were its trustées charged with the management 
thereof. It also appears that the direct cause of the death was the 
négligence of the nurse who was in the immédiate charge of the pa- 
tient. Under thèse circumstances, I think there is no liability against 
the hospital or its trustées. In Pennsylvania, the law is well settled. 

In Fire Insurance Patrol v. Boyd, 120 Pa. 624, 15 Atl. 553, 1 L. R. 
A. 417, 6 Am. St. Rep. 745, it was held that a corporation which in the 
performance of its corporate duties was acting without gain or profit 
in aid and ease of the municipal government in the préservation of 
life and property, whether as a volunteer or not, is a public charity 
and not subject to the doctrine of respondeat superior. 

In Gable v. Sisters of St. Francis, 227 Pa. 254, 75 Atl. 1087, 136 
Am. St. Rep. 879, an action was brought against the hospital to re- 
cover damages by a patient for injuries sustained by the négligent plac- 
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ing of certain bottles or jars containing hot water against her after 
an. opération, by reason of which her body was burned while she was 
unconscious and helpless. The court held that a purely pubHc charity 
cannot be held liable for the tort of its servants; that a corporation 
which has erected a hospital out of charitable bequests and maintains 
it from charitable donations, and admits every person to its care, irre- 
spective of religions faith or ability to pay, is a purely public charity, 
and not Hable for personal injuries caused by the négligence of a nurse 
in the hospital, and it is immaterial that the person injured was a pay 
patient, and that one-third of the hospital's space was used for the 
care of pay patients; and it is also immaterial that the person injured 
in a suit against the hospital has filed a paper disclaiming any right of 
exécution against any fund held for charitable uses, and ail income 
other than that received from pay patients. Justice Stewart says : 

"It is a doctrine too well estaWlslied to be slialîen, and as unequlvocally 
deelared In our own state as in any otlier, tliat a public charity cannot be 
made liable for tlie tort of its servants. The doctrine rests fundainentally on 
the tact that such liability, if allowed, would lead inevitably to a dl-^'ersion 
of the trust funds from the trust jjurposes." 

[3] While the décisions of the state court upon a gênerai légal prop- 
osition not covered by statute are not binding upon the fédéral courts, 
they naturally are given considérable weight by the fédéral courts. The 
doctrine as laid down in Permsylvania, however, seems to be in har- 
mony with the décisions in the fédéral courts, although the same con- 
clusion may be reached by différent courses of reasoning. In Powers 
V. Massachusetts Homéopathie Hospital, 109 Fed. 294, 47 C. C. A. 122, 
65 L. R. A. 372, it was held that a patient in a public hospital, char- 
tered as a charitable corporation, although under private management, 
cannot recover from such corporation for injuries resulting from the 
négligence of a nurse employed in the hospital and in whose sélection 
due care was used, there being an implied agreement, arising from the 
acceptance by the patient of the corporation's bounty, that it shall not 
be liable for the acts of such servant in administering the charity. This 
case was very fully considered by the Circuit Court of Appeals, and 
the judgment of the Circuit Court in favor of the défendant was af- 
firmed. 

In the case at bar there is no allégation that the nurse was incompé- 
tent, or that the corporation or its officers were négligent in selecting 
this particular nurse, and the accident resulting in the death appears 
to hâve been the resuit of her négligence. 

The demurrer is therefore sustained. 
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THE SAMUEL B. HUBBARD. 

(District Court, D. Massachusetts. December 21, 1915.) 

No. 1385. 

SALVAGE ®=>38 DiSTBIBUTION OF AWAItD — Salving of Debelict. 

Tlie scllooner Hubbard, laden with lumber, was caught in a severe 
gale, and on her signais of distress the fishing sehooner Mary, returnlng 
laden, went to her assistance. Sbe was then about 50 miles east by south 
of Boston llgàt. Sbe was leaking, down by the head, and unable to 
carry sail. Her erew abandoned her and went on board the Mary, but some 
of the latter's crew, who were working on the lay, and had flnished their 
catch, and were returnlng to port, went on board the Hubbard, and with 
considérable labor and risk got salis up. Some stayed, and the others went 
back. The Mary stood by untll the storm abated, and then proceeded to 
Boston, from where the tug Sadle Ross, on being notlfled, went to the 
rescue, and af ter a search found the Hubbard and towed her to port ; the 
service lastlng about 22 hours and involving some risk, on account of the 
half sunken condition of the tow. A salvage award of 50 per cent., of salv- 
ed value, amountlng to about $2,700, was agreed upon. Ueld, tliat the tug, 
havlng been the actual means of saving the vessel, was entitled to $1,000 
of the award ; that the Mary, which incurred no risk and performed no 
actual service, was entitled to $400 ; that of the remalnder, to be distribut- 
ed among her crew, the four men who remalned on the vessel and the 
captain of the Mary should receive $200 each, and the remalnder be dis- 
tributed to the other members of the crew. 

[Ed. Note. — For other cases, see Salvage, Cent. Dlg. §§ 93-102; Dec. 
Dlg. ®=>38.] 

In Admiralty, Suit by the Ross Towboat Company and others 
against the sehooner Samuel B. Hubbard. On distribution of salvage 
award. 

Blodgett, Jones, Burnham & Bingham and Sylvester M. Whalen, 
both of Boston, Mass., for libelants. 

James R. Murphy, of Boston, Mass., for intervening petitioners. 

MORTON, District Judge. The owners of the cargo hâve agreed 
that the salvage should be 50 per cent, of its value. That amount was 
$4,028.42, and the salvage on it is therefore $2,014.21. Counsel for 
the Hubbard did not désire to be heard in opposition to a similar award 
as to the vessel; and no sufhcient reason appears why the same per- 
centage should not be awarded against her. She sold for $1,325, 
and I accordingly award as salvage 50 per cent, of that amount, viz., 
$662.50. This makes the total salvage $2,676.71. 

The contested questions relate to the apportionment of the salvage 
money. The facts are not seriously in dispute and are as foUows: 

The Hubbard, laden with lumber, was caught in a severe gale. She 
was sighted in distress by the crew of the fishing sehooner Mary, 
which was inward bound with a fare of iish, at daybreak on Sunday 
morning October 3, 1915, about 50 miles east by south from Boston 
Light. She was flying distress signais. The wind was blowing a 
gale and a heavy sea was running. The Hubbard was leaking, and had 
settled until her decks were level with the water. She was down by 

®::9For other cases ses same topic & KEY-NUMBER iu ail Key-Numbered Dlgetits & Indexes 
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the head and was unable to carry sail. Her crew were worn out by 
fatigue and exposure; they abandoned her, and with some difficulty 
went on board the Mary in their own longboat, without any inten- 
tion of returning to the Hubbard. Thereupon some of the men from 
the Mary, from 10 to 14 in number, went on board the Hubbard, for 
the purpose of making an effort to save her. With considérable labor, 
and with danger that was by no means negligible, they cleared her 
sails so that they could be hoisted, and got sail on her. The Mary 
stood by during the day, ready to help, if necessary. Late in the after- 
noon it was apparent that the gale was nearly over and that fine 
weather was coming. The Mary thereupon took off ail her men ex- 
cept 4, narnely, Bolan, Burns, Welch, and Troy, and proceeded to Bos- 
ton on the understanding that she would send a tug to bring the Hub- 
bard in. The four men named stayed on the Hubbard. The Mary 
arrived in Boston early Monday morning. Her captain at once got 
into communication with the owners of the tugboat Sadie Ross, in- 
formed them of the circumstances and of the gênerai location in which 
he supposed the Hubbard would be found, and suggested that they 
go after her on a salvage basis. At first they demurred, their hésita- 
tion being chiefly due to the likelihood that some other steamer would 
pick up the Hubbard before their tug could fmd her. The captain 
of the Mary said that, if they did not care to do the work, he would 
give somebody else the chance ; they ref erred the matter to the captain 
of the Sadie Ross, and he went out on his own responsibility. He left 
the port of Boston about 10 a. m. Monday, and proceeded to the 
vicinity where he had been informed that the Hubbard would be found. 
He did not see her until about 4 o'clock in the afternoon. A heavy 
sea was still running, but otherwise the weather was not bad. No 
men from the Ross went on the Hubbard. By means of a heaving 
line, a hawser belonging to the Ross was pulled aboard the Hubbard 
and made fast by the 4 men who had stayed on her, and the Ross 
towed her to Boston, where they arrived about noon the next day 
(Tuesday), During the trip the hawser broke, being chafed against 
the bobstay ; but it was again made fast by the men on the Hubbard, 
and the voyage was continued. The salvage service lasted about 22 
hours. It was somewhat difficult, because the Hubbard yawed contin- 
ually and could not be steered straight. It is distinctly more difficult 
to tow a water-logged vessel than one which is not in that condition. 
In this case there was the added danger to the tug occasioned by 
the breaking of the hawser, which might hâve fouled the propeller 
and caused injury, but did not. When the tow arrived at the Kar- 
rows, the Hubbard was steering so badly that the captain of the Ross 
considered it unsafe to take her through without the help of another 
tug; and the E. D. Haley, belonging to the same owners, was called 
into service and assisted from that point into the harbor. 

The value of the Mary, with the catch which she had on board, was 
about $15,000. She carried a crew of 24 men, ail told. She was be- 
ing sailed on a lay, and ail her crew were working on shares ; her 
owners were not obligated to pay fixed wages to the men. The work 
of fishing had been completed for that trip. The Ross also was worth 
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about $15,000, and carried a crew of 5 or 6 men, ail told. The Haley 
was worth about half as much as the Ross and carried about the same 
number of men. 

The parties who make claim against the salvage money and among 
whom it is to be apportioned are: (1) The owners of the Mary; (2) 
the crew of the Mary ; (3) the 4 men who stayed on the Hubbard ; 
(4) the owners and crew of the Sadie Ross ; and (5) the owners and 
crew of the E. D. Haley. 

The principles upon which apportionment should be made between 
différent salvors are somewhat indefinite. To some extent they are 
the same as those on which the award itself is made; e. g., the value 
of the property used by the salvor, the péril to which the property 
was exposed, the loss of other business by undertaking the salvage 
work, and the success of the undertaking. Thèse relate to the use 
of property and concern the rights of its owner. Other éléments en- 
tering into the apportionment are the initiative, skill, and courage dis- 
played by the officers and men in undertaking work which they were 
under no obhgation to do. What péril of life or limb did they dis- 
regard? What public service did they render? What life or property 
did they succeed in saving? The efforts should be to give to each 
person interested such an amount as, if the circumstances should re- 
peat, would lead him again to undertake the work. Other considéra- 
tions also enter into the matter of apportionment, but those referred 
to are among the most important. 

It will be convenient, first, to détermine the proper division of the 
salvage money as between the tugs, and the owners and crew of the 
Mary. 

As to the Haley: Considered as salvage service, that rendered by 
the Haley was of the lowest possible character. It involved neither 
enterprise, danger, nor uncertainty of reward. She was really as- 
sisting her consort, the Ross, and is entitled to no more than a libéral 
per hour compensation. She is awarded $30. 

_ As to the Ross: The initiative in the enterprise was not hers; she 
did not find the wreck; she was sent to it after being informed as 
to its gênerai location by the Mary ; she was not engaged upon a voy- 
age, or upon other lucrative emplo3'ment, which she interrupted in or- 
der to undertake salvage service ; nor in doing so did she départ f rom 
her usual line of work. On the contrary, she was acting within the 
gênerai lines of her business and equipment. She went out with no 
certainty that she would be the one to bring the Hubbard to port, 
and with the understanding that, if she did not do so, she would get 
nothing; she went out knowing, too, that the work would be more 
difficult and somewhat more hazardous than towing usually is. The 
éléments of enterprise and courage which are so largely recognized 
in the apportionment of salvage awards are less noticeable in the case 
of the tug than in the case of the Mary and her men. In The CarroU, 
167 Fed. 112, 92 C. C. A. 564, it was said: 

"It would seem that in a case of this class, where the service rendered, al- 
tliough a salvage service, is not in Its nature différent from the customary 
employment of the salvor, and the danger is not certain and extrême, an al- 
lowance of a lump sum bearing some relation to the cost of the service, if ren- 
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dered under a contract, îs falrer than a percentage * ♦ ♦ of the salved 
property." 

It is, however, true that the actual saving of the Hubbard was al- 
most entirely the work of the Ross ; and success is a very important 
élément, both in the award, and in the apportionment, of salvage. 

At the time when the Ross started out, there was, somewhere near 
Boston Light, a vessel in distress, the salvage value of which, as it 
now appears, was $2,676.71. What proportion of that amount should 
be awarded for finding that vessel and towing it in, a service lasting, 
as before stated, about a day? In The Annie Torrey, 2 Pritchard's 
Adm. Digest, p. 2005, an English court under somewhat similar cir- 
cumstances awarded the towing vessel one-third of the salvage money. 
I think that proportion should be slightly increased in this case ; and 
I accordingly award to the owners and crew of the tug Sadie Ross 
the sum of $970, making a total of $1,000, for towing service. I am 
not asked to apportion this sum between the owners and crew. 

This leaves $1,676.71 as the amount to be divided between the own- 
ers and the crew of the Mary. As to the owners of the Mary: It 
was said by Judge John Lowell, in a somewhat similar case (The Lovett 
Peacock, 1 Low. 143, 147, Fed. Cas. No. 8,555), that "the owners ap- 
pear to be entitled to the usual share of one-third;" and in Adams 
V. Bark Island City, 1 Clif, 210, Fed. Cas. No. 55 (s. c. 1 Black, 121, 
17 L,. Ed. 70), Mr. Justice Clifford, on circuit, awarded one-third of 
the salvage to the owners of the steamer Westernport, by which the 
salvage service was rendered, and two-thirds to her crew. The table 
of "Apportionments of Salvage Awards" in Pritchard's Adm. Digest, 
vol. 2, p. 2119 et seq., indicates that, as to the English practice at least, 
it is hardly correct to say that the "usual share" of the owners is one- 
third. As that table shows, awards to owners hâve varied from one- 
fourteenth, or less, to three-quarters. Generally speaking, a steamer 
takes more than a sailing vessel, because she is capable of rendering 
more effective assistance, and her service requires less exposure and 
exertion by her crew. Cape Fear Towing & Trans. Co. v. Pearsall, 
90 Fed. 435, 33 C. C. A. 161 (C. C. A. 4th Circuit). In so far ag 
a gênerai statement can be formulated from the English cases, I think 
that, where a sailing vessel does no more than to put men on the dis- 
tressed vessel, who there perform salvage service, the assisting ves- 
sel being put to no danger herself, and not performing any service, 
such as towing or furnishing supplies, the award to her has usually 
been less than one-third. In this case, moreover, the men who per- 
formed the actual work of salvage in the first instance were not under 
fixed pay by the owners, and the time spent by them on the salvage 
work cannot be regarded as the owners' time. I award $400 to the' 
owners of the Mary. 

This leaves $1,276.71 to be divided among her crew. Obviously 
the 4 men who boarded the Hubbard early Sunday morning and stayed 
on her, under conditions of much hardship and not a little danger, 
until she reached port on Tuesday afternoon, are entitled to spécial 
considération. It is true that of themselves they probably never could 
hâve got the vessel into port, and that their work in navigating counted 
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for little or nothing. Their chief service was in keeping possession 
of the Hubbard, and possibly in preventing her from going ashore. 
When the Ross reached her, she belonged, subject to the claim of her 
owners, to thèse 4 men, who were holding her for themselves and for 
the owners and crew of the Mary ; and they stuck to their possession 
until port was reached. They displayed courage and persévérance of 
a high order; without their efforts, it is clear that the owners and 
crew of the Mary would hâve but little claim to salvage. Moreover, 
a derelict, in the vicinity where the Hubbard was, would hâve consti- 
tuted a dangerous menace to other vessels. I award thèse four men 
$200 each, and a like amount to the master of the Mary, under whose 
control the salvage work was entered upon, and who was in charge 
of it while the Mary stood by the Hubbard. 

As to the others members of the crew of the Mary: Some of them, 
as before stated, went on board the Hubbard and assisted in clearing 
her rigging, and afterward returned to the Mary and came on to Bos- 
ton. Thèse men did difficult and risky work, for the seas sometimes 
came aboard so heavily as to move the lumber on deck where they 
were working. Their names were not given, and they cannot be sep- 
arated from the rest of the crew. The rest of the Mary's crew did 
nothing in the salvage work and suffered no inconvenience therefrom, 
because she carried so many men that putting 4 on the Hubbard did 
not materially increase the work of those who remained. As to them, 
the most that can be said is that, if the Mary had not undertaken the 
salvage, her crew would hâve reached Boston about noon on Sunday, 
instead of about 6 a. m. on Monday ; they are entitled to but little. 
The award to the crew of the Mary must rest chiefly on the work 
of the men who boarded the Hubbard. I award the balance of the 
salvage money, $276.71, among the crew of the Mary in proportion to 
their lays, excluding her master and the 4 men to whom awards hâve 
already been made. 



UNITED STATES v. BRAND. 
(District Court, S. D. New York. February 5, 1916.) 

1. Indictment and Information ©=110 — Following Languaqe of Statute 

— Tbanspoktation of Women foe Immoral PuRPOSEa. 

Counts iu an indictment for violations of White Slave Traffie Act June 
25, 1910, c. 395, §§ 2, 8, 36 Stat. 825, held substantially In the language of 
the statute, and sufflcient. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 2S9-294; Dec. Dig. <S=110.] 

2. Indictment and Information <g=3llO — Following Language of Statute. 

It is elementary that, where certain acts or things are denounced by a 
statute as constltuting a crime, an indictment founded upon such stat- 
ute, whlch foUows substantially the language of the statute, is good. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dig. 
§§ 289-294; Dec. Dig. ®=5ll0.] 

,^=>For other cases ses sama topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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3. Pbostitution ©=>1 — OrFENSE— Tbanspoktation or Women roE Iumobai; 

PUBPOSES. 

WUte Slave Trafflc Act, § 2, provides that any person who shall know- 
ingly aie! in transporting In interstate commerce any woman or girl witU 
tlie intent to entice or compel lier to become a prostitute or to give herself 
up to debaucliery, or who shall knowingly aid in procuring transportation 
to be used by a*y woman or girl in interstate commerce with such intent, 
whereby any such woman or girl shall be trausported in interstate com- 
merce, shall be guilty of a felony. Section 3 provides that any person who 
shall knowingly persuade, etc., any woman or girl to go from one place to 
another in interstate commerce with intent that she shall engage in prosti- 
tution, etc., and who shall aid in causing her to go as a passeuger of any 
carrier in interstate commerce, shall be guilty of a felony. Held, that it 
is not an élément of the offenses denounced that the intent to subject the 
girl to debauchery shall be consummated by the commission of a spécifie 
act of prostitution or debauchery by her. 

[I^:d. Note.— For other cases, see Prostitution, Cent Dig. §§ 1, 2; Dea 
Dig. <&=>!.] 

Katherine Brand was indicted for offenses, and she demurs to the 
indictnient. Demurrer overruled. 

Harold A. Content, Asst. U. S. Atty., of New York City, for the 
United States. 

Joim F. Mcintyre, of New York City, for défendant. 

CLAYTON, District Judge. This morning, at the opening of the 
court, the défendant interposed a demurrer to tlie indictment in the 
case of United States of America v. Katherine Brand, charged with 
having violated the White Slave Traffic Act, commonly known as the 
Mann Act. I hâve decided the matter, and désire the following mem- 
oî-andura opinion to be put in the record. I hâve not had time to 
Write an opinion, but now dictate it. 

This case is submitted upon the demurrer of tlie défendant to the 
indictment. The demurrer, which is reduced to writing, is a gênerai 
demurrer, and does not meet the requirements of correct practice in 
the fédéral courts. The defendant's attorney, however, in his oral 
présentation of the matter to the court, specified his ground of demur- 
rer to the indictment ; that is, the défendant demurs to the indictment 
because the défendant cpntends that the indictment is defective, in that 
it fails to allège that the intent of the défendant was consummated by 
the commission of a spécifie act of prostitution or debauchery. And 
I hâve heard the argument of counsel in behalf of the défendant on 
the demurrer, and of the counsel for the government, Assistant Dis- 
trict Attorney Content, in opposition— -no point having been made as 
to the form of the demurrer. 

[ 1 ] The indictment has three counts. The first two counts are pred- 
icated upon section 2 of the White Slave Traffic Act, or the Mann 
Act. The third count is predicated upon section 3 of the act. Re- 
ferring first to count 1 of the indictment, an examination shovifs that 
this count substantially follows in its averment the language of the 
law. I quote from section 2 of the act the language pertinent for 
proper considération of count 1 of the indictment: 

"That any person who shall knowingly • • ♦ aid or asslst in obtainlng 
transportation for, or in transporting, in interstate or foreign commerce, 
• * • any woman or girl * * * with the intent and purpose to In- 

@=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digeste & Indexes 
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duce, entice, or compel such woman or girl to become a prostitnte or to give 
herself up to debauchery, or to engage in auy other immoral practice." 

This count, the first count of the indictment, charges that the de- 
fendant — 

"did unlawfully, willfully, Ijnowingly, and feloniously aid aud assist in ob- 
taining transportatlon for and in tranwpoiting iu Interstate commerce, to wit, 
from tlie city of Dayton, in tlie state of Oliio, to tlie city of New York, in the 
state of New Yorl^, In the Southern district of New Yorlc, a girl of the name 
of Annie Planner, with tlie intent and purpose to induce the said Annie Plan- 
ner to become a prostitnte and to give herself up to debauchery and to engage 
in other immoral practices," etc. 

If the statute and the indictment be put in parallel columns, it will 
be readily seen that the indictment follows, as I hâve said, substantially 
the language of the statute. Of course, it is elementary to say that, 
when a statute denounces certain acts as an offense, an indictment, as 
a gênerai rule, which follows the language of a statute, is a good in- 
dictment. 

As to the second count, which is also predicated upon section 2 of 
this act, ail of the language of the statute, applicable to this count, is 
as follows : 

"Or who shall knowingly * * * aid or assist in procuring or obtaining 
any ticlvet or tickets, or any form of transportatlon or évidence of the right 
tliereto, to be used by any woman or girl in Interstate or foreign commerce, 

* * * with the intent or purpose on the part of such iierson to induce, en- 
tice, or compel lier to give herself up to tlie practice of prostitution, or to 
give herself up to debauchery, or any other immoral practice, whereby any 
such woman or girl shall be transported in interstate or foreign commerce, 

* * * shall be deemed guilty of a felony. * * * " 

And the language of this second count is that the défendant — 

"did unlawfully, willfully, knowingly, and feloniously aid and assist in pro- 
curing and obtaining a ticket to be used by a girl of the naine of Annie 
l'ianner in Interstate commerce, to wit, from the city of Dayton, in the state 
of Ohio, to the city of New York, in the state of New York, in the Southern 
district of New York, in going to the said city of New York, in the state of 
New York, in the district aforesaid, with tlie intent and purpose on the part of 
tlie said Katherine Brand [the défendant] to induee and entice the said 
Annie Planner to give herself up to tlie practice of prostitution, aud to give 
herself up to debauchery and other immoral practices, whereby the said Annie 
Planner was transported in interstate connuerce from the city of Dayton, 
in the state of Ohio, to the city of New Yorli, in the state of New York, in the 
Southern district of New York," etc. 

And the third count is predicated upon section 3 of the act, the 
pertinent language of which I quote : 

"That any person who shall knowingly persuade, induce, entice, or coerce, 
or cause to be persuaded, induced, entieed, or coerced, or aid or assist iu 
persuading, inducing, enticing, or coerelng any woman or girl to go from 
one place to another in interstate or foreign commerce, * * * with the 
intent and purpose on the part of sucli person that such woman or girl shall 
engage in the practice of prostitution or debauchery, or any other immoral 
practice, whether with or without her consent, and who shall thereby know- 
ingly cause or aid or assist in causing such woman or girl to go and to be 
carried or transported as a passenger upon the Une or route of any common 
carrier or carriers in interstate or foreign commerce, * * * ghall be 
deemed guilty of a felony. » • * " 
229 F.— 54 
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The language of this count, the third count of the indictment, is that 
Katherine Brand, the défendant — 

"did unlawfuUy, wlUfully, knowlngly, and feloniously persuade and induce, 
and cause to be persuaded and induced, a girl of the name of Annie Planner 
to go from one place to auother in interstate commerce, to wit, from the city 
of Dayton, in the state of Ohio, to the city of New York, in the state 
of New York, with the inteut and purpose ou the part of said Katherine Brand 
Lthe défendant] that tlie said Annie riauner should engage in the practice of 
prostitution and debauchery and other immoral practiees, and unlawfuUy, 
willfully, and feloniously did thereby cause aud aid and assist in causiug the 
said Annie Planner to go and to be carried and transpoiled as a passenger on 
the line aud route of a common carrier and carriers in interstate commerce, 
to wit, from the city of Dayton, in the state of Ohio, to the city of New York, 
in the state of New York, in the Southern district of New York," etc. 

It will be seen that this count follows substantially the language of 
the statute. 

[2] As I hâve said, it is elementary, where certain acts or things 
are denounced by a statute as constituting a crime or an offense, an 
indictment founded upon such statute, which follows substantially the 
language of the statute, is good. As indicated, I tînd that in this case 
the indictment follows substantially the language of the statute, and 
in that view of the case the indictment is good. 

[3] It is urged, however, by the défendant, that the indictment is 
defective, in that it fails to allège that the intent of the défendant to 
subject the girl to debauchery was consummated by the commission 
of a spécifie act of prostitution or debauchery on the part of the girl, 
Annie Planner, the subject of the interstate commerce. But the 
statute does not make that an élément of the offense. Congress had 
in mind the purpose to prevent the abuse of interstate commerce by 
the transportation therein of a woman or girl for prostitution or other 
immoral purposes. Of course, the power of Congress over interstate 
commerce is plenary. This act was passed in pursuance of this power 
of Congress to regulate interstate commerce, and by this act Congress 
regulated commerce, so far as this particular case is concerned, by 
prohibiting the transportation in interstate commerce of a woman or 
girl for immoral purposes. It is not necessary in an indictment for 
violation of this statute to go beyond the language or purpose of the 
statute. The purpose was to prevent the transportation of women and 
girls for immoral purposes, and the language of the statute goes no 
further than that. The act does not require the government's plead- 
ing to charge that the woman or girl, transported in violation of this 
law, was actually subjected to debauchery, or that she did actually 
engage in prostitution. It may be observed, however, though not per- 
tinent to the décision of the question hère submitted, that debauchery 
or prostitution generally follows from the transportation of women 
and girls, where they are transported in interstate commerce for im- 
moral purposes. 

The demurrer, therefore, is overruled, and the order will be entered 
accordingly. 
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CLIFFOBD y. OAK VALLEY MILLS CO. 

(District Court, D. Massachusetts. January 21, 1916.) 

No. 626. 

1. Bankruptct <S=>326— Claims — Right to Set Off Mutual Claims. 

The bankrupt was engagea in manufacturlng woolen cloth, and had 
been receivlng wool from défendant and making it Into cloth for a price 
per yard which included ail usual manufacturlng costs and a profit, to be 
paid on dellvery. It sometimes developed that the goods were not salaWe 
as first quallty, because the manufacturlng was imperfect, andi a réduc- 
tion in the priée was eharged back agalnst the bankrupt. In November, 
1913, taking thèse eountercharges into account, défendant had overpald 
the bankrupt over $7,000, and a demand note for the amount overpald 
was taken. Beginning January 1, 1914, a new arrangement was made, 
whereby only 80 per cent, of the manufacturlng charge was paid when 
the goods were delivered ; 20 per cent, belng reserved agalnst the eounter- 
charges for imperfect work. In May, 1914, the bankrupt informed de- 
fendant that it was not able to continue operating its plant, and défend- 
ant ran the mill on a rental basis to work out its own stock In process, 
after which the mill was shut down, and In July an adjudication In 
bankruptcy was made. Held that, under Bankr. Act July 1, 1898, c. 541, 
§ 68a, 30 Stat. 565 (Comp. St. 1913, § 9652), défendant was entitled to apply 
on its note sums due to the bankrupt out of the reserved amounts and 
sums due for work done by the bankrupt on the stock in process turned 
over to défendant, since the détermination of the amount due the 
bankrupt when made would relate back to the adjudication, even though 
the bankrupt's claim was regarded as not due until the settlement of the 
accounts had been completed, and each party therefore had a provable 
claim against the other. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 514; Dec. 
Dig. <©=>326.] 

2. Bankbuptcy <S=»326 — Claims — Right to Set Off Mutual Claims. 

The rent which défendant agreed to pay for the use of the mill to run 
out the stock in process, not belng a debt created for the purpose of set- 
off, stood upon the same footing as the other sums due the bankrupt, and 
défendant was entitled to set it ofC and apply it on the note. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 514; Dec. 
Dig. <©=»326.] 

In Equity. Suit by Philip G. Clifford, trustée in bankruptcy of the 
Somerset Woolen Company, agairrst the Oak Valley Mills Company. 
Bill dismissed. 

Robert Haie, of Portland, Me., for plaintiff. 
Albert Fuller, of Taunton, Mass., for défendant, 

MORTON, District Judge. This is a suit in equity by the plain- 
tiff, as trustée in bankruptcy of the Somerset Woolen Company, to 
recover certain sums alleged to be due to the bankrupt from the de- 
fendant, which the latter claims the right to retain and apply on in- 
debtedness due to it from the bankrupt. 

[1,2] The Somerset Woolen Company was adjudicated bankrupt 
in voluntary proceedings on July 3, 1914. It had, for about 10 years 
prior to its failure, been engaged in the business of manufacturing 
woolen cloths. From 1904 to 1909 it had operated on its own raw 

^ss¥aT other cases see same topic & KSY-NUMBER in ail Key-Numbered Digests & Indexes 
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stock. Beginning in 1909, Mr. Lancey, who with his brother were 
its principal stockholders, entered the employment of Mr. Lovering, 
owner of the Oak Valley Mills. The Somerset Company from that 
time on largely ceased to manufacture its own raw material. Instead 
of doing so, it received wool belonging to the Oak Valley Company, 
which it made into cloth for that company. For doing this work it 
was paid by the yard ; the price fixed including ail usual manuf ac- 
turing costs and a profit. 

Up to January 1, 1914, the Somerset Company was paid by the 
Oak Valley Company the full manufacturing charge for each lot of 
cloth when the cloth was delivered. It not infrequently developed 
later, when the goods came to be sold, that the manufacturing had 
been imperfectly donc, and that the goods were not, therefore, salable 
as first quality. In such cases a large réduction had to be made in the 
price of the goods, and this was charged back by the Oak Valley Com- 
pany against the Somerset Company. In November, 1913, the Oak 
Valley Company discovered that, taking thèse countercharges into ac- 
count, it had overpaid the Somerset Company $7,506.71, and a demand 
note for that amount, dated November 1, 1913, was given by the Somer- 
set Company to the défendant. 

Beginning January 1, 1914, the two companies made a new arrange- 
ment covering future payments, which was, in substance, that the Oak 
Valley Company, instead of paying the Somerset Company the entire 
manufacturing charge when the goods were shipped out, should only 
pay 80 per cent, thereof, reserving 20 per cent, of each bill against 
such countercharges for imperf ect work on the goods covered thereby, 
as might arise when the goods were marketed. This arrangement con- 
tinued until some time in May, 1914, when the bankrupt informed the 
Oak Valley Company that it was no longer able to continue the opér- 
ation of its plant, and arranged with the latter company to take over 
and run the mill on a rental basis, in order to work out its own stock 
in process. When that had been donc, the mill was shut down, and 
the dealings between the twO' companies ended. The wages of the 
operatives due from the bankrupt when it ceased to operate its mil! 
remain unpaid. The wool in process of manufacture at the time 
when the bankrupt suspended opérations was turned over as it lay to 
the Oak Valley Company. On some of it a good deal of work had 
been done. 

No payments or settlements hâve been made on account of the re- 
served 20 per cent, since the new arrangement went into eiïect. The 
Oak Valley Company cannot yet détermine how much thereof will be 
required to meet its countercharges. If there shall be a surplus, the 
Oak Valley Company claims the right to apply it in réduction of its 
claim against the bankrupt on the note. The trustée contends that so 
much of the 20 per cent, as is not required for the countercharges must 
be paid over to him, and that the proposed application of it by the 
Oak Valley Company would be a voidable préférence. In view of the 
small amount of property in the estate, the parties hâve, by agreement, 
refrained from the expense of stating the accoutit, pending a décision 
bj- the court as to their rights. 
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At the time of the bankruptcy (July 3, 1914) the situation betvveen 
the Somerset Woolen Company and the Oak Valley Mills Company 
was, in brief, that the former was indebted to the latter in the sum 
of $7,506.71 and interest upon the note, which, of course, was provable; 
and the Woolen Company had a claim against the Oak Valley Com- 
pany for such balances of the 20 per cent, as should not be required 
to meet countercharges for poor work. This latter claim was, of course, 
founded upon a contract; the amotmt of it was not then known and 
is not as yet established. The détermination thereof , when made, will 
relate back to the adjudication ; and this is so, even though the claim 
of the Woolen Company be regarded as not due until the settlement 
of the accounts shall bave been completed. Ex parte Prescott, 1 Atk. 
230 ; Aldrich v. Campbell, 4 Gray (Mass.) 284 ; Demis v. Smith, 10 
Metc. (Mass.) 194 ; Demmon v. Bank, 5 Cush. (Mass.) 194 ; Bigelow 
V. Folger, 2 Metc. (Mass.) 255; Clarke v. Hawkins, 5 R. I. 219, 224; 
Marks V. Barker, 1 Wash. C. C. 178, Fed. Cas. No. 9096. It follows 
that, at the time in question, both the bankrupt and the défendant 
had claims against each other of such nature as to be provable in bank- 
ruptcy. The defendant's debt is not within the prohibition of section 
68b (2) ; no contention to that efifect is made by the trustée. 

The right of set-ofï given by section 68a is very broad ; the fact that 
the defendant's claim is for a liquidated amount upon a note, while the 
trustee's claim is for an unliquidated amount upon an open account, 
does not defeat it. Studley, Trustée, v. Boylston National Bank, 229 
U. S. 523. 33 Sup. Ct. 806, 57 h. Ed. 1313. See, too, Cumberland 
Glass Mfg. Co. V. De Witt, 237 U. S. 447, 35 Sup. Ct. 636, 59 _L. 
Ed. 1042, and especially the notes to Rose v. Hart, 2 Smith's Leading 
Cases (8th Am. Ed.) 308 et seq, in which the law as to set-ofT in 
bankruptcy is fully discussed. Ûpon the facts above stated, the de- 
fendant has the right to set off and apply upon its note against the 
bankrupt, whatever sums may become due from it to the bankrupt out 
of the reserved amounts and for work done on the stock in process, 
which was turned over. As to the rent amounting to $85, which the 
défendant agreed to pay to the bankrupt for the use of the mill to 
run out the stock in process, this crédit arose in connection with the 
effort of the parties to extricate themselves from a somewhat difficult 
situation. It was not created for the purpose of set-off. I do not 
see that it stands upon any différent footing from the other sums 
claimed by the trustée. The trustée does not contend that the total 
amount due to him equals the amount of the defendant's note. 

I give such of the requests for findings and rulings as are contained 
in, or are consistent with, the foregoing opinion ; the others I refuse. 
It follows that the bill must be dismissed ; but as the plaintiff is acting 
only in a représentative capacity, and was justified by the defendant's 
conduct in submitting the matter to the court, the dismissal will be 
without costs. 
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In re HOWB et al. 

(District Court, D. Massachusetts. January 6, 1916.) 

No. 21677. 

Paetneeship ®=»20 — Création of Partnersiiip by Opération of Law. 

H. arrangea to take over the management of a àotel, but was flnan- 
cially unable to purcliase from the former owners of the hôtel their 
right, under the rules of the city licensing board, to nominate the person 
to whom a liquor license should be Issued. At his request P. bought the 
llcense and allowed H. to use It, upon paying interest on the cost priée 
and with the understanding that he would sell it to H. whenever H. was 
able to pay such priée. The license was issued in the name of P. and H., 
"doing business as H.," but P. had in fact no interest in the business and 
received no payments therefrom, except from the payments of interest. 
He dld not appear on its books as a partner, and no one exteuded crédit 
to the hôtel on the assumption that he was a partner, or in reliance on 
his name belng on the license. Held, that he dld not become a partner 
by opération of law, since a partnership arises in that way only where ail 
the necessary Incidents of one are found to exist, among which are a joint 
adventure and a share or interest in the profits as profits. 

[Ed. Note. — For other cases, see Partnership, Cent. Dig. §§ 6, 7; Dec. 
Dig. <S=>20.] 

In Bankruptcy. In the matter of Francis Howe and Arthur P. 
Pearce, alleged bankrupts. Pétition dismissed. 

Barton & Harding, of Boston, Mass., for petitioning creditors. 
Henry D. Crowley, of Boston, Mass., for Pearce. 

MORTON, District Judge. The question presented is whether 
Pearce was a partner of Howe in the business of the Hôtel Not- 
tingham, so as to make him responsible with Howe for its debts. 
Both Pearce and Howe deny that any such partnership existed. The 
facts are fully stated in the report of Mr. Référée DarUng, to whom 
the case was referred to state the facts, and I shall only mention such 
of them as seem to me specially significant. I agrée with and con- 
firm the referee's findings, except as I shall otherwise indicate. 

When Howe arranged to take over the hôtel, he was confronted 
with the necessity of procuring a liquor license for it. The former 
owners (Gay Bros.) had had one. Owing to the fact that the number 
of such licenses which can be issued in the city of Boston is limited 
by law, and is less than the demand for them, the right to a liquor li- 
cense has a value apart from the license itself. The holder of a license 
is treated by the licensing board as having, generally speaking, a 
right to a renewal of it, as long as he properly conducts the business, 
or, if he does not wish a renewal, the right to sell the license ; i. e., to 
nominate the person to whom, if suitable, it will be issued by the 
licensing board upon the former holder's request. 

Gay Bros, valued this right in the liquor license at $12,000, and 
they were willing, upon receiving that sum, to nominate such person 
as might be satisfactory to Howe for it. Howe was not able himself 
to raise the money. He got Pearce to buy the license and allow him 
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to use it upon paying Pearce interest at 5 per cent, on the $12,000, 
which the license cost. Howe, of course, also paid the annual fee of 
$3,000 to the city of Boston. The license was Pearce's property, lent 
by him to Howe, as an act of friendship for use at the hôtel, and with 
the understanding that he would sell it to Howe whenever the latter 
was able to pay him $12,000. It was issued in the name of Pearce 
& Howe, "doing business as Francis Howe." 

In the actual business carried on under the license, Pearce had, 
as the référée finds, no interest whatever, and he had no interest of 
any kind in any other part of the business of the Hôtel Nottingham. 
He had guaranteed the performance of the lease by Howe — i. e., the 
payment of the rent, etc. ; but he did this, as the référée finds, 
without considération, and as a further act of friendship to Howe, 
with whom he was on intimate terms. Pearce took no part in the 
management of the hôtel, or of the liquor business connected with 
it. He did not appear on the books of the hôtel as a partner, and the 
only payments made to him f rom money received there were those for 
interest upon the sum which he had paid for the license. 

The référée finds : 

That "there is no évidence in this case that any one extended crédit to the 
Hôtel Nottingham on the assumption that Pearce was a partner, or that in 
giving crédit any one relied on Pearce's name being on the license" (Referee's 
Report, p. 10), and that "there never was an intention on the part of either 
Pearce or Howe to heeome partners, and that in the absence of such intention 
only joint contribution and sharing in profits or losses could make them such" 
(Referee's Report, p. 17). 

The référée concludes: 

"I am satisfied that Pearce intendod to be a baclver only ; but. taking into 
account ail the eircumstances connected with tlie way in whicli this business 
and license of Gay Bros, was sold to thèse two parties and .still kept together," 
which were in substance as above stated, "I must hold that it was a joint 
enterprise, to which both Pearce and Howe made contributions. Pearce con- 
tributed a license worth |12,000, and at the time of the flling of the pétition 
worth at least $16,000." (Referee's Report, p. 18.) "Even disregarding any 
profit by enhauced value, or the unsatisfac-tory accounting for the $10 per 
day items, which I am eonvinced may hâve been in some unexplained way, at 
least at tlie outset, connected with this license transaction, I flud enough to 
hold that there was a sharing in the profits of this business by Pearce, which, 
together with his contribution thereto, warrant the flnding that he was in 
law a partner of Howe in this enterprise, and this notwithstandlng the fact 
that the only évidence of any payments of money, or agreement to pay money, 
to Pearce, were the payments of the $50 per month carried as interest on the 
ledger. 

"If, however, I am in error as to the légal effect of the license situation, 
and hâve given undue weight to the lack of agreement between the parties in 
this case, as taking it out of a class of cases like Estabrook v. Woods, In 
which it was possible to Interpret a spécifie agreement, and, as to the party 
receiving a part of the profits of the business conducted by the other, it could 
be ascertained 'whether he has a share or Interest in the profits as profits, or 
whether his interest in profits is nierely a measure of his compensation for 
something that he does or furnishes under a contraet' (Knowlton, 0. 3., Esta- 
brook V. Woods, infra), then 1 flnd there has been a f allure on the part of the 
petitioners to sustain the burden of showing a partnership, and there is not 
évidence sufiicient to warrant the flnding that Pearce and Howe were part- 
ners." (Referee's Report, pp. 19, 20.) 
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At the time wlien Howe took over the Hôtel Nottingham and started 
in business there, it is clear that Pearce had no interest in the gênerai 
business of the hôtel. He did not, at the outset, "contribute" a li- 
cense to a joint enterprise in which he was embarking with Howe. 
If the learned référée intended to find or rule to the contrary, it seems 
to me that he was plainly in errer in so doing. As to the receipts from 
the business, Pearce had no right or interest in them as they accrued, 
whether they came from the rooms, from the restaurant, or from the 
bar; they belonged to Howe, and to Howe alone. This I understand 
to hâve been found by the learned référée ; but, whether found by 
him or not, it is clearly the fact. In view of it, the finding or ruling 
that there was a "sharing of profits" cannot, I think, be supported. 
No change in the relations between Pearce and Howe in the impor- 
tant particulars above referred to is found to bave taken place after 
the beginning of the business. 

The question is to be determined in accordance with the law of 
Massachusetts. In Estabrook v. Woods, 192 Mass. 499, 78 N. E. 538, 
it was held, on facts at least as strong against the alleged partner as 
those hère, that no partnership was created by opération of law, 
The learned référée was of opinion that Estabrook v. Woods was dis- 
tinguishable, because "in that case there was a written agreement clear- 
ly setting forth the relationship between the parties," which, being es- 
tablished, controlled and overthrew the natural inference of partner- 
ship which othcrwise would hâve f ollowed from the facts shown ; 
while hère, if I understand his distinction correctly, the parties, having 
co-operated in a business enterprise under the circumstances stated, 
and having failcd to provide explicitly that they should not l)e part- 
ners, had therefore become so as a matter of law. But a partnership 
arises in that way only where ail the necessary incidents of one are 
found to exist. Among those are a joint adventure, and "a share or 
interest in the profits as profits" by the person sought to be charged, 
neither of which existed in this case. 

It seems to me that the true relations of Pearce and Howe to each 
othcr and to the business in question are, upon the évidence and find- 
ings, suiSciently clear to be acted upon, and that Estabrook v. Woods 
is in point and is décisive. 

Considering that Pearce had no interest in any property used at the 
Hôtel Nottingham, except the liquor license (as to which ail that 
he did was to exercise his right of nomination to a license in favor 
of Howe for use there), that he had no right to the receipts of the busi- 
ness as they came in, nor to exercise any control over the gênerai 
conduct of the hôtel, and that he never intended to be a partner in 
the enterprise, it cannot be ruled as a matter of law that his relation 
to the business of the Hôtel Nottingham was such as to constitute 
him by opération of law a partner therein. I therefore am of opinion 
that the alternative finding of the learned référée should be adopted 
and confirmed, and that as to Pearce the pétition should be dismissed. 

As Howe was adjudicated on his voluntary pétition filed on January 
6, 1915, this pétition should be dismissed as to him also. 

Pétition dismissed. 



LE EOY V. HAKTWICK 857 

LE ROY V. HARTWIOK et al. 
(District Court, E. D. Arkansas, W. D. February 23, 1916.) 

No. 57T3. 

1. Courts <®c=3328 — United Statks Colhts — Juri.sdictiom — Amoust in Con- 

iroversy. 

The amount flainied iu the coiiiplûint détermines tlie jurisdiction of a 
fédéral court, unie.ss it apiiears to a légal et^rtaiuty from thi; laee ot tlic 
complaiut tliat iu no eveut eau plaitititf reeover un aniuuut uece.ssary 
to give tlie court jurisdietûju, and tliat a part o£ tlie claiui u('ces.-<ary lo 
luake up tlie juriisdlctional amouut Is, as a matter of fact, C(jloraljle aud 
Uetltious, aud was iusertcid iu bad faith to iuvoke the jurisdiction oJ the 
court. 

LEd. Note. — For otlier cases, see Courts, Cent. Dig. §§ 800-896 ; Dec. 
Dig. <®=328.] 

2. Courts ©=3328 — UiNiTEo States Courts — Jurisdiction — Amount in Con- 

TROVERST. 

Wliere tlie amouut claimed in a coniplaint would give a fédéral court 
jurisdiction, tlie fact that upon tlie trial the aiuount recovered is less 
thaii the jurisdictional amount does not dofeat the court's jurisdiction. 

[Ed. Note. — For otlier cases, sea Courts, Cent. Dig. §§ 8iX)-890; Dec. 
Dig. (g==5328.] 

3. Courts 'S=328 — United States Courts — Jurisdiction — Amount in Con- 

troversy. 

In an action in a fédéral court In Arkansas on notes cxecuted and pay- 
able in Texas, aud coutaining a stipulation for attoruey's fées if they 
were placed in the liands of au attorney for collection, or if suit was 
brougiit, plalntifE claimed tluit the law of Texas, under which such a 
stipulation was valid, must goverii. Défendant conteuded that the lex fori 
controlled, under which such a provision will not be enforced. Jleld, 
that which law controlled, oi' wln^ther the fédéral court must décide the 
question for itself, regardless of tlie décisions of the highest court of 
eitlicr State, were important (luestions to be dctermined, and the right to 
reeover the attorney's fee was therefore a matter in conti'oversy, to be 
dctermined, if pleaded as a défense, and tlie amount of the attorney's 
fee must be included iu making up the requisite jurisdictional amount. 

[Ed. Note. — For otlier cases, seq Courts, Cent. Dig. §§ 800-89{; ; Dec. 
Dig. (S==32S.] 

At Law. Action by A. R. Le Roy against M. H. Hartwick and oth- 
ers. On demurrer to the jurisdiction of the court. Uemurrer over- 
ruled. 

This is an action on three notes, exec-uted by tho défendants on April 29, 1913, 
to oiie A. B. Ilolbert, a citizen of lowa, and by liini assigned, for value aud 
before niaturity, to the plaiiitiff, wlio is also a citizen of the state of lowa. 
Each of the notes is for $967. Ail of them were executed iu tlie state of 
Texas, aud made payable In that state. Jvicli note eontains a stii)ulation to 
the effeet that, "if not paid at maturity, and placed in the hauds of an attorney 
for collection, or suit is brought on them, the niakers agrée to pay an addi- 
tional sum of 10 per cent, as attorney's fées." It is alleged in the coniplaint 
that by tlie laws of the state of Texas, as uniformly construed by the highest 
court of that state, such a provision for att<jrney's fées is valid and cnforce- 
able in its courts; that the defendiiuts iiaving failed to pay the notes at ma- 
turity, they were, in the state of Texas, placed in the hauds of the attorney 
who instituted this proceeding for tlie purpose of collecting them ; that this 

^:::3For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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attorney Is duly licensed to praclice as sueh. Judgment is asked for $3,191. 
principal, and attorney's fées, and also iiiterest aud costs. 

Tlie défendants deuiur to the jurisdiction of tlie court, claimiug tliat it 
appears froui tlie face of the complalnt tliat the plaiutlff caii in uo event re- 
cover a judgnient for more than $2,901, exclusive of Interest and costs, as 
It is the settled law lu the state of Arkansas that a eontract for attorney's 
fées, in case of a suit to recover on a note, is against public policy aud uneu- 
forceable. 

William J. Berne, of Ft. Worth, Tex., for plaintiff. 
J. C. Clark, of Conway, Ark., for défendants. 

TRIEBER, District Judge (after stating the facts as above). [1,2] 
It is a well-established rule of law that the amount claimed in the 
complaint détermines the jurisdiction of the national courts, tinless 
it appears to a légal certainty from the face of the complaint that in 
no event can the plaintiff recover an amount necessary to give the 
court jurisdiction, and that a part of the claim necessary to make up 
the jurisdictional amount is as a matter of fact colorable and fictitious, 
and was inserted in bad faith to invoke the jurisdiction of the court. 
The fact that upon the trial the amount recovered is less than the sum 
necessary for the court's jurisdiction does not defeat it. Tinstman 
v. First Nat. Bank, 100 U. S. 6, 25 h. Ed. 530; Hilton v. Dickinson, 
108 U. S. 165, 2 Sup. Ct. 424, 27 L. Ed. 688; Smith v. Greenhow, 109 
U. S. 669, 671, 3 Sup. Ct. 421, 27 L. Ed. 1080; Barry v. Edmunds, 
116 U. S. 550, 566, 6 Sup. Ct. 501, 29 L. Ed. 729; Wetmore v. Rymer, 
169 U. S. 115, 122, 18 Sup. Ct. 293, 42 L. Ed. 682; Schunk v. Moline, 
Milburn & Stoddard Co., 147 U. S. 500, 13 Sup. Ct. 416, 37 L. Ed. 
255; Put-in-Bay Waterworks Co. v. Ryan, 181 U. S. 409, 431, 21 
Sup. Ct. 709, 45 E. Ed. 927 ; Smithers v. Smith, 204 U. S. 632, 642, 
27 Sup. Ct. 297, 51 L. Ed. 656; Bank of Arapahoe v. David Bradley 
& Co., 72 Fed. 867, 19 C. C. A. 206; Hampton Stave Co. v. Gardner, 
154 Fed. 805, 83 C. C. A. 521. 

[3] Tested by this rule, is the claim for attorney's fées merely col- 
orable, for the purpose of conferring jurisdiction on this court, when 
without that claim the amount involved would be insufficient to au- 
thorize this court to assume it? On the part of the plaintiff the con- 
tention is that, the notes having been executed and made payable in 
the State of Texas, the law of that state must govern, and that it is 
the settled rule of law in that state, as established by an unbroken line 
of décisions of the Suprême Court of that state, that such a stipula- 
tion is valid and enforceable. On the other hand, the claim of the de- 
fendants is that the lex fori controls, and that the Suprême Court 
of the state of Arkansasi has uniformly held that such a provision is 
a penalty, and that it is against the public policy of the state to en- 
force it, even if the notes were executed and made payable in a state 
where it is valid and enforceable. 

Whether the lex loci or the lex fori controls, or whether this court, 
being a national court, must décide the question for itself, regardless 
of the décisions of the highest court of either state, the point involved 
nçt being statutory, but one governed by the law merchant, are im- 
portant questions to be determined, and therefore clearly justiciable. 
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The authorities on the question whether such a stipulation is enforce- 
able are so conflicting that it is impossible to harmonize them. In a 
note to Raleigh County Bank v. Poteet (decided by the court of last 
resort of the state of West Virginia) 82 S. E. 332, in L. R. A._1915B, 
928, thèse conflicting décisions are collected, and their utter irrecon- 
cilability shown. 

It is therefore beyond question that the right to recover an attor- 
ney's fee on thèse notes is "a matter in controversy," to be déterminée 
if pleaded as a défense in the answer, and therefore must be computed 
in making up the requisite jurisdictional amount. This was expressly 
determined in Springstead v. Crawfordsville Bank, 231 U. S. 541, 34 
Sup. Ct. 195, 58 L. Ed. 354. That case ruies this. Whether, when 
the issues are made up, there can be a recovery of the attorney's fées, 
cannot be decided now, as the only question before the court is that of 
jurisdiction. 

The demurrer to the jurisdiction of the court is overruled. 



CHIN TEUNG v. SKEFFINGTON, Immigration Com'r, 

(District Court, D. Massachusetts. January 3, 1916.) 

No. 1095. 

1. AriENS i®=>,"2 — Déportation Peoceedings — -Review of Décisions of Immi- 

GBATION Authorities. 

Ttie destination to wliich a Chinese person arriving at Victoria, Brltisli 
Columbia, on June 18, 1913, and enteriug tiie United States surreptitious- 
ly in Company with another Chlnaman and under the guidance of two 
white men in March, 1914, should be deported, was for tlie immigration 
autliorities to décide, and where their décision that he always intended 
to corne to the United States by way of Canada, and should be deported 
to China, was not entlrely unsupported by évidence, and was reached after 
a fair liearing, It was conclusive. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92-95 ; Dec. 
Dig. <S=.32.] 

2. Aliens <S=;332 — Déportation Peoceedings — Review op Décisions of Immi- 

gration Authorities. 

In a habeas corpus proceeding by a Chinese person enteilng the country 
from Canada and ordered deported to China, évidence as to his résidence 
in Canada, not offered to the immigration authorities, was not available 
to support his contention that he should be deported to Canada. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. <g=>32.] 

Habeas corpus by Chin Teung against Henry J. Skeffington, Com- 
missioner of Immigration. Writ discharged and petitioner remanded. 

Herbert F. Callahan, of Boston, Mass., for petitioner. 

Léo A. Rogers, Asst. U. S. Atty., of Boston, Mass., for respondent. 

MORTON, District Judge. Habeas corpus to the immigration com- 
missioner at Boston. The writ issued ; and there was a hearing in 
open court upon the question of the petitioner's right to be discharged. 

The petitioner is a Chinaman. Déportation proceedings were in- 
stituted against him under the General Immigration Act (Act Feb. 20, 

(S^saFor other cases see same topie & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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1907, c. 1134, 34 Stat. 898), on the ground that he was an alien un- 
lawfully in the United States. After a hearing before the immigra- 
tion authorities he was ordered deported to China. He does not now 
contend that he was not accorded a fair hearing, nor that the entire 
order of déportation is illégal. He attacks only that part of it which 
spécifies China as the place to which he shall be deported ; he contends 
that it should be Canada. 

It is clear that the petitioner arrived at Victoria, British Columbia, 
from Hong Kong on June 18, 1913, under the name of Chin Den Soy. 
He paid a head tax of $500 and was duly admitted to Canada. On 
or abolit March 23, 1914, in company with another Chinaman, Wong 
Jin Bing, and under the guidance of two white men, he entered the 
United States surreptitiously in the vicinity of Buffalo, N. Y. The 
next morning he took train for Boston, and was arrested on déporta- 
tion proceedings soon after his arrivai hère. 

He testified at the hearing on the habeas corpus that during the 
nine months f ollowing his landing in Canada he had worked in various 
places in the Dominion, and that he intended when he landed to make 
Canada his place of résidence, and left that country for the United 
States because he was unable to obtain work there. His testimony 
in the déportation proceedings was very différent. Considered as a 
whole, it is, and was, so inconsistent and so manifestly false that any 
tribunal would be well warranted in refusing to find any disputed 
fact on it alone. The landing certificate issned by the Canadian au- 
thorities at Victoria shows that he at that time gave his destination as 
Winnepeg, Manitoba. This was the only évidence to corroborate his 
statement as to his alleged intention to remain in Canada. 

The immigration tribunals disregarded it, and upon the whole case 
believed that the petitioner had always intended to come to the United 
States, and had elected to do so by way of Canada. I cannot say that 
their conclusion was so entirely without foundation as to make it un- 
reasonable and arbitrary, like that in Moore v. Sisson, 206 Fed. 450, 
124 C. C. A. 356 (C. C. A., Second Circuit), on which the petitioner 
relies. In United States v. Ruiz, 203 Fed. 441, 121 C. C. A. 551, the 
alien was a citizen of the repiUjlic of Panama, from which he came 
to the United States, and it was therefore held on habeas corpus pro- 
ceedings that an order of déportation to Spain was illégal. On facts 
closely resembling those in this case, it bas bcen held that an order 
of déportation to China would not be disturbed on habeas corpus 
proceedings. Ex parte Jung Sev^^ (D. C.) 221 Fed. 500. 

[1,2] The destination to which déportation should be ordered was 
for the immigrration authorities to décide. Lewis v. Frick, 233 U. S. 
291, 34 Sup. Ct. 488, 58 L. Ed. 967. As they hâve doue so after a 
fair hearing, and their décision is not entirely unsupported by évi- 
dence, it is conclusive. The petitioner's counscl suggested at the argu- 
ment that corroborative évidence as tO' the résidence in Canada could 
be obtained, although at considérable expense, and would be submitted, 
if deemed admissible. It was not offered to, the immigration tribunals. 
I do not, therefore, see how it would assist the petitioner hère. 

Writ discharged. 

Petitioiaer remanded. 
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KLUG V. MARTINSBUKG POWER CO. 
(District Court, N. D. West Virginia. February 9, 1916.) 

Courts ®=>,311 — Jubisoiction — Rigiit of Action by Foheign Administrator. 

There being no statute in We.st Virginia autliorlzlng foreign admiuistra- 
tors to sue, an administrator appointed in PeuusylA-ania cannot sue a rési- 
dent of West Virginia in a fédéral court slttlug in West Virginia by reason 
of diverse citi/iensMp, as, independent of statute, au administrator's pow- 
ers do not extend beyond tlie linilt of tlie state of bis appointment, and 
bis eontrol over the estate of liis décèdent is limited to such proi^erty as 
is in tbe state of bis appointment. 

[lîd. Note.— For otber cases, see Courts, Cent. Dig. § 858; Dec. Dig. 
<&=311.] 

At Lavv. Action by Frank Kltig, administrator of C. W. Tinne- 
meyer, deceased, against the Martinsburg Power Company. On plea 
in abatement. Plea sustained, and case dismissed. 

Frank J. Schuck and S. A. Williams, both of Wheeling, W. Va., for 
plaintiff. 

Martin & Seibert, of Martinsburg, W. Va., for défendant. 

DAYTON, District Judge. Klug, a citizen and résident of Pennsyl- 
vania, bas in that state qualified as administrator of Tinnemeyer, de- 
ceased, and as stich administrator, under such qualification, has insti- 
tuted this suit in this court for damages, alleging his décèdent to hâve 
met his death by reason of defendant's négligence while in the employ 
of the Pittsburg Transformer Company, a Pennsylvania corporation, 
when the latter company sent him to do certain contract work upon 
defendant's plant in this state, and he was engaged in doing such 
work. 

A plea in abatement has been filed, raising the single question 
whether in the fédéral court in this state such nonresident adminis- 
trator can institute and maintain such action against a résident in- 
dividual or corporation of this state by reason of adverse citizenship. 
I think it very clear that he cannot under the rulings made by the Su- 
prême Court in Vaughan v. Northup, 15 Pet. 1, 10 L,. Ed. 639, Aspden 
V. Nixon, 4 How. 467, 11 L. Ed. 10.S9, Stacy v. Thrasher, 6 How. 44, 
12 L. Ed. 337, Hill v. Tucker, 13 How. 458, 467, 14 L. Ed. 223, 
Johnson v. Powers, 139 U. S. 156, 11 Sup. Ct. 525, 35 L. Ed. 112, 
Lawrence v. Nelson, 143 U, S. 215, 222, 12 Sup. Ct. 440, 36 L. Ed. 
130, Reynolds v. Stockton, 140 U. S. 254, 272, 11 Sup. Ct. T?2>, 35 
L. Ed. 464, Overby v. Gordon, 177 U. S. 214, 20 Sup. Ct. 603, 44 L. 
Ed. 741, Brown v. Fletcher, 210 U. S. 82, 28 Sup. Ct. 702, 52 L. Ed. 
966, and Ingersoll v. Coram, 211 U. S. 335, 362, 29 Sup. Ct. 92, 53 
L. Ed. 208, et seq., which establish the rule at common law, independent 
of a state statute, to be that the powers of an administrator do not 
extend beyond the limit of the state of his appointment. His eontrol 
over the estate of his décèdent is limited to such property as is in the 
state of his appointment, and no judgment against an administrator in 
one state is binding upon an ancillary administrator and the assets in 
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his hands of the same décèdent in another state. It is true that some 
of the States by statute hâve authorized foreign administrators to sue 
in their courts. West Virginia has no such statute and adhères 
strictly to the common-law rule as held by Crumlish's Adm'r v. Shenan- 
doah Valley Ry. Co., 40 W. Va. 627, 650, 22 S. E. 90, and Oney v. 
Ferguson, 41 W. Va. 568, 23 S. E. 710. The same is true in Virginia. 
Fugate V. Moore, 86 Va. 1045, 11 S. E. 1063, 19 Am. St. Rep. 926. 

It follows, therefore, that this plea must be sustained, and the case 
be dismissed without préjudice to any suit brought by a qualified repré- 
sentative in this state appointed, or who may be appointed, to admin- 
ister the estate of Tinnemeyer. 



STBWART V. BOSTON & M. R. R. 

(District Court, D. New Hampshire. February 24, 1&16.) 

No. 171. 

New Tbial <©=71 — Geoukds — Weiqht of Evidence. 

In an action for Personal Injuries, a verdict for défendant would not be 
set aside, though regarded by the District Judge as wrong, where there 
was a substantlal conflict in tbe évidence, and the jury could reasouably 
hâve found for défendant. 

[Ed. Note.— For other cases, see New Trial, Cent. Dig. §§ 144, 145 ; Dec. 
Dig. <©=>71.] 

At Law. Action by Thomas Stewart against the Boston & Maine 
Railroad. Verdict for défendant, which plaintiff moves to set aside. 
Motion denied. 

Hollis & Murchie, of Concord, N. H., for plaintifif. 
Streeter, Demond, Woodworth & Sulloway, of Concord, N. H., for 
défendant. 

ALDRICH, District Judge. This case was tried by jury. The 
plaintiff claimed that his foot was caught between the rail and plank- 
ing of the Boston & Maine Railroad track in the city of Manchester, 
and that he was unable to extricate himself ; that he gave an outcry 
and a warning to a train which was approaching at a low rate of 
speed; that the railroad people were careless in not discovering him 
and stopping ; and that they ran over him and eut off both f eet. The 
railroad claimed that the man's foot was not caught in the rail, but 
that he was standing beside the track and that he was struck by the 
moving train; that he was careless, and that the railroad was not 
careless. 

There was a conflict in the évidence upon the question as to how 
the thing happened. The jury found for the défendant, and, in order 
to make that iinding, the jury must hâve accepted the defendant's 
theory. 

The plaintiff seasonably moved to set aside the verdict on the ground 
that it was against the évidence or the weight of the évidence, and 
upon the ground of newly discovered évidence. 

<g=3For other cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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I felt at the time the verdict was rendered that the plaintifï's claim as 
to how the injury occurred was the correct one, and that the verdict 
should hâve been the other way. Yet there was a substantial conflict 
in the évidence, and reciioning witnesses by numbers I can see that the 
jury could reasonably enough hâve found for the défendant. So there 
is nothing under the doctrine of prépondérance of évidence or weight 
of évidence which wouild warrant me in disturbing the verdict on that 
ground, and while I think the fînding was wrong, I fînd nothing to 
justify me in granting the motion to set the verdict aside. 

An additional ground urged for setting aside the verdict is newly 
discovered évidence. 

Proofs of the newly discovered évidence are presented in the form 
of afiiîdavits. I am going to do, perhaps, what is an unusual thing, 
décline to décide this question as a question of fact and say what 
the probable efïect of the new évidence would be upon a new trial, 
and rule as a matter of law that the newly discovered évidence is not 
of sufficient potentiality to warrant an order granting a new trial. I 
do this for the purpose of giving the plaintiiï an opportunity to raise 
questions for the Circuit Court of Appeals, if under the circumstances 
it can become a question of law. 



In re HEREFORD. 

(District Court, S. D. West Virginia. January, 1916.) 

No. 822. 

MoBTGAaEs i©=3l69 — Peiorities — ^Notice. 

A debtor was requested by one of lils credltors to make a statement 
of liis flnancial condition. He informed tlie crédit man of said créditer 
that lie had given his brother a mortgage to secure a debt due liim. T., 
an employé of the L. Co., another creditor, was présent, but was charged 
with no spécifie duties as to the debtor's account, and subsequently had 
no recollection regarding the debtor's statement respecting the mortgage. 
ïhereafter the debtor gave the L. Co. a trust deed to secure a debt due it. 
T. had nothing to do with the transaction, and at that time was not an 
agent or employé of the L. Co. Held, that the L. Co. was not charged 
with notice of the mortgage given by the debtor to his brother. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 386-388 ; Dec. 
Dig. <&=>169.] 

In Bankruptcy. In the matter of J. R. Hereford, bankrupt. Upon 
certificate for review of the action of the référée in référence to the 
respective priorities of two trust deeds. Order afïîrmed. 

Murray Briggs and Henry S. Cato, both of Charleston, W. Va., for 
petitioner. 

Berkeley Minor, Jr,, of Charleston, W. Va., for Lewis-Hubbard Co. 

PCELIyER, District Judge. The certificate of the référée, W. G. 
Mathews, Esq., quite fuUy and clearly explains the question at issue 
and the contentions of the respective parties in relation thereto, and 

C=5For other cases see same toplc &. KEY-NUMBBR m ail Key-Numbered Digests & Indexes 
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it will be unnecessary to refer, except in one or two matters, to the 
testimony before the référée, which is returned with the certificate. 

It appears that J. R. Hereford, the bankrupt, in September, 1913, 
was requested by Claude Sullivan, crédit man for Hubbard Grocery 
Company, to call at his office to make a statement of his fînancial con- 
dition. Mr. Hereford did so call, and Mr. Sullivan, apparently of his 
own volition, called Mr. W. L. Tabscott, an employé of Lewis, Hub- 
bard & Co., another wholesale grocery corporation, to be présent; 
Mr. Hereford being a customer of both concerns. 

It appears beyond doubt that at this conférence Mr. Hereford in- 
formée! Mr. Sullivan that he owed his brother, C. D. Hereford, $2,- 
200, secured by mortgage on real estate. Mr. Tabscott made no mém- 
orandum of any of the information communicated by J. R. Hereford, 
and when he testified had no recollection of having known that a 
deed of trust or mortgage was mentioned in the statement. Mr. Tab- 
scott, it appears, had been cliarged with no spécifie duties in relation 
to the Hereford account, was présent almost incidentally, and had no 
recollection in regard to the item of information communicated to Mr. 
Sullivan in regard to the C. D. Hereford "mortgage" or trust deed. 
He not only had nothing to do with the transaction resulting in the 
giving of the trust deed to secure Lewis, Hubbard & Co. in the sum 
of $5,642.16, but was not at the time an agent or employé of the cor- 
poration. 

Had Mr. Tabscott been an agent of the corporation in the negotia- 
tions resulting in the deed of trust of April 30, 1914, and had then 
forgotten (if he had ever known) the information conveyed to Mr. 
Sullivan by J. R. Hereford in September, 1913, the corporation would 
not be charged with notice ; otherwise, if such information was prés- 
ent in his mind at the time of the transaction. 4 Thompson on Cor- 
porations, § 5200. To the same effect, sec 2 Thompson on Corpora- 
tions, § 1647. 

Upon the whole case I conclude that the référée was correct in this 
order of December 7, 1915, and in his findings as set out in his cer- 
tificate, and in view of the facts vi^ith référence to the amount of as- 
sets of this estate it becomes unnecessary to consider the otherwise 
very important mattcr raised by the pétition of W. D. Guyer, trus- 
tée in bankruptcy, as to the alleged invalidity of the C. D. Hereford 
deed of trust as again^t gênerai creditors. 

The order of December 7, 1915, is affirmed in full. 
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HILLS V. JOSEPH, 

(Circuit Court of Appeals, Ninth Circuit. February 7, 1916.) 

No. 2613. 

1. Exemptions iS=552 — Pbopebtî in Lieu of Specific Exemptions — "Otheb 

Pboperty." 

Rem. & Bal. Code Wash. § 563, exempts to each householder certain 
cattle, provisions and fuel for such householder and family for six moiiths, 
and feed for such animais for six months, i)rovided that, if the house- 
holder sliall not possess or shall not désire to retain the animais named, 
he may selec-t from hls property and retaIn other property not exceeding 
$250 in value. Ueld that, whlle the Suprême Court of Wasliington, ap- 
plylng the rule of ejusdem generis, has construed the words "other 
property" as not ineluding money on hand or due the householder from 
a thlrd person, a householder not possessing or not desiring to retain the 
enumerated animais was entltled to sélect in lieu thereof merchandise 
from hls stock in trade, not exceeding the prescribed value, and was not 
limlted to the sélection of otlier animate property. 

[Ed. Note. — For other cases, see Exemptions, Cent. DIg. § 40 ; Dec. DIg. 
<Ê==>52. 

For other définitions, see AVords and Phrases, First and Second Séries, 
Other.] 

2. Statutes <©=>194 — Constk.uction — "Ejusdem Generis." 

The rule of "ejusdem generis" is that where spécial words are used, 
foUowed by words of more gênerai Import, tlie gênerai words are to be 
limited to things of the same kind as are described by the spécial words, 
unless an intention may be f ound to extend their meaning. 

[Ed. Note. — For other cases, see Statutes, Cent. DIg. § 272 ; Dec. DIg. 
<©=»194. 

For other définitions, see Words and Phrases, First and Second Séries, 
Ejusdem Generis.] 

3. Exemptions (3=o4 — Statutoey Provisions — Libekal Construction. 

Statutes ereating or giving the right of exemption to a debtor are sub- 
ject to the rule of libéral construction, and are generally subject to the 
most libéral construction which the courts can possibly give them. 

[Ed. Note.^For other cases, see Exemptions, Cent. Dig. § 4 ; Dec. Dig. 
<@:=>4.J 

Gilbert, Circuit Judge, dissenting. 

Pétition to Revise Order of the District Court of the United States 
for the Northern Division of the Western District of Washington; 
Jeremiah Neterer, Judge. 

In the matter of Max Joseph, doing business as the Workmen's 
Clothing Store, banlcrupt. On pétition by S. T. Hills, trustée, to re- 
vise an order setting aside certain exempt property to tlie bankrupt. 
Affirmed. 

Cassius E. Gates, of Seattle, Wash., and Louis A. Merrick, of Ev- 
erett, Wash., for petitioner. 

S. A. Bostwick and J. Y. Kennedy, both of Everett, Wash., for re- 
spondent. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

<Ês»For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
229 F.— 55 
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RUDKIN, District Judge. [1] This is a pétition to revise an or- 
der of the District Court setting aside certain exempt property to a 
bankrupt. The question presented by the pétition is one of law only, 
namely, the proper construction of subdivision 4 of section 563, Rem. 
& Bal. Code of Washington, which exempts : 

"To each houseliolder, two cows, wltli their calves, five swine, two stands 
of bées, thirty-slx domestic fowls, and provisions and fuel for the com- 
fortable maintenance of such houseliolder and famlly for six months, also 
feed for such animais for six months: Provided, that in case such house- 
holder shall not possess or shall not désire to retain the animais above named, 
he may sélect from his property and retain other property not to exceed two 
hundred and fifty dollars, coin, in value." 

The particular question presented under this statute is : May a 
householder sélect merchandise from his stock in trade, not exceeding 
$250, coin, in value, where he does not possess or does not désire 
to retain the animais there enumerated ? The f oUowing state and féd- 
éral cases are cited in support of the claim that he may not: Carter 
V. Davis, 6 Wash. 327, 33 Pac. 833 ; United States Fidehty, etc., Co. 
v. Hollenshead, 51 Wash. 326, 98 Pac. 749; In re Gerber, 186 Fed. 
693, 108 C. C. A. 511; In re Scheier (D. C.) 188 Fed. 745; Cred- 
itors' Collection Ass'n v. Bisbee, 80 Wash. 358, 141 Pac. 886. 

There seems to hâve been some misapprehension in later cases in 
the State court, as well as in the fédéral courts, as to what was actually 
determined in the case of Carter v. Davis. The principal question 
there decided was that the property of a debtor who leaves the state 
with intent to defraud his creditors is not exempt from exécution or 
attachment under the express provisions of the state statute. Section 
57, Rem. & Bal. Code. In the course of the opinion, however, the 
court used the following language with référence to subdivision 3 of 
the section now under considération : 

"The claim to this $250, in the hands of the sheriffi, is manifestly unfound- 
ed in law. The section of the statute referred to authorizes the sélection of 
'other household goods, utensils and furnlture,' and prescrlbes the method and 
by vvhom such property may be selected, but confers no right to retain or sélect 
other property of a différent character, in lieu of that authorlzed to be select- 
ed and retalued." 

A mère référence to subdivision 3 will show why the claim to the 
$250 was manifestly unfounded in law, and why other property could 
not be selected in lieu of the household goods, utensils, and furniture. 
Subdivision 3 exempts: 

"To each householder, one bed and bedding, and one addltional bed and 
bedding for each addltional member of the famlly, and other household 
goods and utensils and furniture not exceeding flve hundred dollars, coin, in 
value." 

It will thus be observed that subdivision 3 exempts spécifie prop- 
erty only, and allows no exemptions in lieu thereof , in case the house- 
holder does not possess or does not désire to retain the beds and 
bedding, household goods, utensils, and furniture. It is manifest, 
therefore, that the householder could not sélect other property, like 
or unlike, in lieu of the household goods, utensils and furniture, and 
that is what the court meant, and ail it meant, when it said the house- 
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holder had no right to retain or sélect other property of a différent 
character. 

The same misapprehension has arisen over the décision in Re 
Scheier. The opinion in that case was written by the writer of this 
opinion. The court there simply held that a partner could not claim 
exemptions eut of partnership property, and that money could not 
be claimed in lieu of provisions and fuel and feed for animais under 
subdivision 4. The reason for that ruling is obvious. Subdivision 
4 exempts provisions and fuel and feed for animais, but allows no 
exemptions in lieu thereof in property of like kind or of a différent 
kind. In that respect the case is similar to Carter v. Davis. 

The only point decided in United States Fidelity, etc., Co. v. Hollens- 
head was that the exemption claim came too late. It is a significant 
fact, hovvever, that while in that case the householder was claiming 
money in lieu of the animais enumerated in subdivision 4, there is 
not the slightest intimation in the opinion of the court, written by 
Mr. Justice Chadvvick, that the claim was unfounded in law if timely 
made. 

In In re Gerber this court held, as in the Hollenshead Case, that the 
claim to the personal property was not timely made under the Bank- 
ruptcy Act and the General Orders in Bankruptcy. The court, how- 
ever, in the course of the opinion, quoted from Carter v. Davis, supra, 
and said: 

"If, as the court there held, the right given by the Washington statute 
to sélect 'other household gootls, utensils and furniture,' In cases provided for, 
was confined to other property of the same kind, and conferred no right to 
retain or sélect other property of a différent character in lieu of that author- 
ized to be selected and retalned, It would seem to îoWow necessarily that the 
same construction must be given to like provisions contained in subdivision 4, 
§ 563, Rem. & Bal. Code." 

[2] We hâve sufficiently shown that the question of what was like 
property or what was not like property was not involved in the Carter 
Case. The above statement was therefore somewhat inaccurate as to 
what was decided in the Carter Case ; but it was nevertheless a cor- 
rect statement of the law, as appears from the récent décision of the 
Suprême Court in Creditors' Collection Ass'n v. Bisbee. In the latter 
case it was held that a householder could not claim money or a debt 
due from the Northern Pacific Railway Company in lieu of the ani- 
mais enumerated in subdivision 4. In the course of its opinion, and 
as a reason for its conclusion, the court said: 

"The words 'other property,' appearing in the proviso of subdivision 4, ean 
refer only to other property of a like nature to that specifically mentioned, 
under a well-known rule of statutory construction. To hold that money falls 
within the phrase 'other property' is to do violence to the rule of ejusdem 
generis" (citing Carter v. Davis, In re Gerber, In re Scheier, and other cases). 

That décision is of course binding upon this court to the extent that 
money on hand, or money due the householder from a third person, 
cannot be selected in lieu of the animais enumerated in subdivision 4; 
but it still leaves open the question as to what is property of like na- 
ture and what is the meaning of the rule of ejusdem generis as ap- 
plied to this statute. The petitioner contends that the householder 
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may sélect any kind of animate property, because ail the property 
enumerated in subdivision 4 happens to be of that class. This would 
no doubt be an easy solution of a rather difficult question; but we 
are far from convinced that the Législature had in mind any such 
arbitrary or unreasonable classification as this. The exemption is 
granted to householders generally, regardless of their occupation, voca- 
tion, or calling in lif e, and a householder is defined by section 565 as : 

"(1) The husbancl and wife, or either; (2) every person who bas residing 
with hlm or her, and under his or iier care and maintenance, either — (a) his or 
her miner child, or the miner child of his or her deceased wife or husband; 
(b) a minor brother or sister, or the miner child of a deceased brother or sis- 
ter ; (c) a f ather, luother, grandf ather or grandmother ; (d) the f ather, mother. 
grandfather or grandmother of deceased husband or wife; (e) an. unmarried 
sister, or any other of tlie relatives mentloned in this section who has attained 
tlie âge of majorlty, and are unable to take care of or support themselves." 

And notwithstanding the fact that the exemption is thus given in 
gênerai terms and without qualification to ail householders, it is safe 
to say that not one householder in ten can dérive any benefit from 
the statute if construed as contended for by the petitioner. Nor does 
a proper application of the rule of ejusdem generis lead to any such 
conclusion. That rule is : 

"That where spécial words are used, fellowed by words of more gênerai 
import, the général words are to be limited to thlngs of the same kind as are 
described by the spécial words, unlcss au intention may be found to extend 
their meaning." 18 Gyc. 1381. 

In this statute there is found a manifest intention on the part of 
the Législature to extend the meaning of the spécial words, because 
the statute expressly provides that if : 

"The householder shall not possess, or shall not désire to retain the animais 
above named, he uiay seleet from. his property and retain other property not 
to exceed two hundted and flfty dollars coin, in vainc." 

This provision shows very clearly that the Législature did not in- 
tend to limit the rights of the householder by any procrustean rule, 
for what would it avail him to surrender spécifie animais if he was 
recjuired to sélect other animais of like kind. Furthermore, the par- 
ticular property enumerated in diis statute is itself so diversified that 
any strict application of the rule of ejusdem generis would seem to 
be out of the question. What property can be said to be of like kind 
as cows and their calves, swine, bées, and domestic fowl? The peti- 
tioner would divide property into things animate and things inanimate, 
and asks us to hold that ail animate property falls within the rule and 
ail other property without; but we are satisfied that any such con- 
struction would do violence to the législative intent. That body had 
in mind the unfortunate debtor rather than any particular kind or 
class of property. It is of little moment to the creditor what kind of 
property is claimed as exempt, provided its value does not exceed the 
statutory limit, while some latitude in the choice or sélection is indis- 
pensable to the debtor if he is to dérive any benefit from the statute: 
First, to enable him to make the sélection from property which he may 
own; and, second, to sélect such property as will best contribute to 
the support and comfort of himself and family. 
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[3] We are satisfied this liberty of choice was contemplated by 
the Législature. The rule of construction applicable to exemption 
statutes is the most libéral knovvn to the law. As said in 18 Cyc. at 
page 1380: 

"By ail but universal rule the statutes wliich create or glve the right of 
exemption to a debtor are held subject to the rule of libéral construction. 
Indeed, It would lie luore proper to say that they are generally subject to the 
most libéral construction which the courts can possibly give them, the courts 
taliing the ground that, since the statutes hâve a bénéficiai object, thelr first 
duty Is to see that this object Is accompllshed." 

Such is the rule adopted by the Suprême Court of the state of Wash- 
ington in numerous cases : Mikkleson v. Parker, 3 Wash. T. 527, 
19 Pac. 31; Dfennis v. Kass & Co., 11 Wash. 353, 39 Pac. 656, 48 
Am. St. Rep. 880 ; Puget Sound Dressed Beef & Packing Co. v. Jeffs, 
11 Wash. 466, 39 Pac. 962, 27 L. R. A. 808, 48 Am. St. Rep. 885; 
Bêcher v. Shaw, 44 Wash. 166, 87 Pac. 71, 120 Am. St. Rep. 982; 
Northern Pac. Loan & Trust Co. v. Bennett, 49 Wash. 34, 94 Pac. 
664; State ex rel. McKee v. McNeill, 58 Wash. 47, 107 Pac. 1028, 
137 Am. St. Rep. 1038. 

Construing the statute thus liberally, we are satisfied that the rul- 
ing of the court below is well within the spirit and purpose of the 
law, and the judgment is therefore affîrmed. 

GILBERT, Circuit Judge (dissenting). The petitioner relies upon 
Creditors' Collection Ass'n v. Bisbee, 80 Wash. 358, 141 Pac. 886, In 
re Gerber, 186 Fed. 693, 108 C. C. A. 511, In re Scheier et al. (D. C.) 
188 Fed. 745, and Carter v. Davis, 6 Wash. 327, 33 Pac. 833. The 
majorit}^ of the court are of the opinion that the précise question hère 
involved was not adjudged in any of those décisions ; that the déci- 
sion of the Suprême Court of the state in the Bisbee Case went no 
further than to hold that money could not be claimed exempt as "other 
property," in lieu of the particular property named in subdivision 4; 
and that the language of that subdivision is plain and unambiguous, 
and affords nO' room for the application of the rule of ejusdem generis. 
It is true that in the Bisbee Case the ultimate cpiestion was vi'hcther 
money was included in the term "other property," so that it nright 
be selected in lieu thereof as exempt from exécution. But the rea- 
soning of the court was suflîciently inclusive to meet the ciuestion of 
the construction of the statute which is now before us. The court 
said : 

"The words 'other property,' appoaring In the provlso of subdivision 4, can 
refer only to other proiierty of a like nature to that speclfically meuLioned, un- 
der a well-known rule of statutory construction. To liold that money falls 
vsithln the phrase 'other jjroperty' is to do violence to the rule of ejusdem 
generis. Carter v. Davis, C Wash. 327 [33 l'ac. 8331 ; In re Gerber, 186 Fed. 
(193 L108 C. 0. A. 511J ; lu re Scneier (D. C.) 188 Fed. 744 ; Ballard v. Waller, 
52 N. C. 84." 

And the court quoted from the décision in Ballard v. Waller the 
foUowing: 

"ïhe enumeration of particular articles, one cow and calf, etc., concludlng 
with the words, 'and such other property," by an establlshed rule of eonstruc- 
tlou, restrlcts it to other property of the like kiud." 
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In the Gerber Case a bankrupt sought to retain $250 in money in 
lieu of the property specified in subdivision 4, This court, after re- 
ferring to the décision in the case of Carter v. Davis, 6 Wash. 327, 
33 Pac. 833, as suggestive of the proper construction of subdivision 
4, although the construction of subdivision 3 only was involved in that 
case, said : 

"If, as the court there held, the right glven by the Washington statute to 
sélect 'other household goods, uteusils and funùture,' In cases provlded for, 
was confined to other property of the saine kind, and conferred no rlght to 
retaln or sélect other property of a différent el'^ racter In lieu of that author- 
ized to be selected and retalned, it would seeinto follow necessarily that the 
same construction must be giveu to like provisions contained in subdivision 4." 

Carter v. Davis, it may be admitted, is not a précèdent for the déci- 
sion of this case, for it involves a construction of subdivision 3, the 
language of which is différent from that of subdivision 4. 

Conceding, however, that what was said by the Suprême Court in 
Creditors' Collection Ass'n v. Bisbee as to the true construction of 
the statute is obiter, and that the only question actually decided in that 
case is whether money is such "other property" as may be selected in 
lieu of the live stock designated, the language of the décision is never- 
theless, I think, indicative of the construction which should be given 
to the statute. In that statute, subdivisions 3 and 4 make provision 
for exemption of two distinct classes of personal property. In sub- 
division 3 the householder is given the right tO' claim as exempt his 
household furniture to the value of $500. In subdivision 4 he is given 
fhe right to claim as exempt certain specified live stock, bées, and 
fowls. Under a familiar rule of construction the proviso authorizing 
him to substitute other property for the précise property so designated 
should be held to include like property only, such, for instance, as 
horses, mules, oxen, sheep, goats, ducks, geese, or pigeons, and not 
to property which is entireiy uniike and distinct from the property 
enumerated in the subdivision, such as the stock of merchandise which 
a householder may own. In 36 Cyc. 1120, it is said: 

"The words 'other,' or 'any other,' foUowlng an enumeration of particular 
classes, are therefore to be read as 'other such like,' and to include only others 
of like klud or cbaracter." 

And in 21 Am. & Eng. Enc. of Law, 1012, it is said: 

"Wliere gênerai words follow particular ones, tlie rule is to eonstrue the for- 
mer as applicable to persous or thiiigs ejusdem geuerls. This rule, which îs 
sometlmes called I^ord Teuterden's rule, lias beeu stated, as to the word 'other,' 
thus: 'Where a statute or other document eiiumerates several classes of per- 
sous or thlngs, and iiumediately foUowiug and classed with such enumeration 
the clause embraces "other" persons or tliings, the word "other" will generally 
be read as "other such like," so that pei'soiis or thlngs therein coniprised may 
be read as ejusdem generis with, and not of a quality superior to or différent 
from, those speciflcally enumerated.' " 

Both text-writers add the qualification, which in its application to 
this case I hâve not overlooked, that in ail cases of the interprétation 
of written instruments the question is one of intention, and that the 
rule of ejusdem generis is not an inflexible rule, but is to be applied 
as an aid to ascertain the législative intent. 
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It is said that a différent intention should be imputed to the Lég- 
islature from the fact that the statute, unless the exemption is con- 
strued to include ail kinds ol property, will deprive more than 60 
per cent, of the householders of the state of the benefit of subdivision 
4. This argument is based on the assumption that it was the inten- 
tion of the Législature in enacting subdivision 4 to create a substan- 
îially uniform exemption to ail householders of the state. That 
assumption, I submit, is absolutely groundless. The exemption stat- 
utes of the state may be searched in vain for évidence that the Légis- 
lature intended to provide for uniform or equal exemptions to ail 
classes of persons. The contrary intention is apparent. Thus sub- 
division 5 allows to a farmer, in addition to ail the benefits of subdi- 
visions 3 and 4 : 

"One span of liorses or mules, with harness, or two yoke of oxen, wlth 
yokes and chains, and one wagon; also farming utenslls actually used about 
the farm, iiot exceeding in value flve hundred dollars in coin ; also one hun- 
dred and flfty bushels of wheat, one hundred and fifty bushels of oats or 
barley, flfty bushels of potatoes, ten bushels of corn, ten bushels of peas, and 
ten bushels of onions for seeding purposes." 

Other subdivisions make varions exemptions for persons engaged 
in certain named trades and professions, but no mention is made of 
persons engaged in mercantile pursuits. Subdivision 4, even as the 
majority of this court construe it, results in inequality of exemption. 
If the householder hâve the animais specified, he must claim them as 
exempt. He bas no option to take other property in place of them. 
Again, if he sélects the animais as exempt, he is allowed to claim as 
exempt "also feed for such animais for six months," in case he bas 
the feed. If he bas it not, he is allowed no équivalent of the value of 
the feed, although that value may at times be greater than the value 
of the animais. 

Again, it must tax judicial ingenuity to discover a reason why a 
stock of merchandise is "such other property" and money is not. If 
it was the intention of the Législature, in enacting subdivision 4, to 
grant to ail householders a gênerai exemption of personal property 
of any kind or description except money, to the value of $250, I am 
unable to see why the Législature did not say so, or why pains were 
taken to enumerate the numbers and kinds of living animais which 
are mentioned as within the permitted exemption. A case in point is 
Brooks V. Cook, 44 Mich. 617, 7 N. W. 216, 38 Am. Rep. 282. In 
Alabama v. Montagne, 117 U. S. 602, 6 Sup. Ct. 911, 29 L. Ed. 1000, 
it was said : 

"While the conipany is thus spécifie in its description of the subjects of the 
mortgage, enumerating wlth great particularity its land grant from Congress, 
its telegraph Unes and offices, its machine shops. and its coal mines, it Is 
quite uureasonable to suppose that the coinpany would hâve been thus need- 
lessly minute in its description of the property conveyed, enumerating with 
great particularity the four or tive classes of property, mostly real estate, 
which were intended to pass, if it had also intended that the three words, 'ail 
other property,' should stand for everything in the four states which the Com- 
pany owned, and especially ail its lands." 
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KBMMERER v. MIDLAND OIL & DKILLING CO. 
(Circuit Court of Appeals, Elghth Circuit. December 21, 1913.) 

No. 4075. 

1. Indians <s=»16 — Leasb or Lands^Subsequent Lease of Mining Bights. 

Bven In the absence of statute the owner of land in fee who bas leased 
the surface without réservation bas the rlght to drlU through the sur- 
face for oU or gas, and may convey that rlght by lease to another ; but 
as to ludlan lands comlng within Its scope such rlghtl is reinforced by 
Act May 27, 1908, c. 199, { 2, 35 Stat 312, whieh provides that "leasea 
of restricted lands foP oU, gas or other mlnlng purposes, leases of re- 
strlcted homesteads for more than one year, and leases of restricted 
lands for periods of more than five years, may be made, wlth the approv- 
al of the Secretary of the luterior," the efCect of which Is to make a 
severance of the oil and gas rlght from the surface. 

[Ed. Note. — For other cases, see Indians, Cent. Dlg. § 45; Dec. DIg. 

<e=ie.] 

2. Injunction <S=>135, 161 — Pbeliminaky Injunction — Discrétion of Couet. 

The granting or dissolution of an Interlocutory Injunction resta In 
the Sound judlclal discrétion of the court of original jurisdiction, and one 
of the rules wlth référence to the granting of such injuuctious is that 
the court will take into considération the amount of damage which tha 
plaintifE wlll sustain if an injunction be not granted, and the amount 
which défendant wlll sustain if it be granted, although such considéra- 
tions can hâve no weight, if the lights of one of the parties are clear and 
indisputable. 

[Ed. Note. — For other cases, see Injunction, Cent. Dlg. §§ 304, 347 ; Dec. 
Dlg. <S=>135, 161.] 

3. Injunction cs=l61 — ^Dissolution of Tempobaet Injunction — Disceetiobt 

or CouKT. 

In a suit by the lessee of land for agricultural purposes to enjoln a sub- 
séquent lessee of the ©11 and gas rlghts from drilling a well on the 
premises, It was within the discrétion of the court to dissolve a tem- 
porary injunction previously granted, where it appeared from the show- 
ing made that the injury to complalnant's rights from the drilling of 
such well would be trifling. 

[Ed. Note. — For other cases, see Injunction, Cent. Dlg. $ 347; Dec. 
Dlg. <S=161.] 

Sanborn, Circuit Judge, dissentlng. 

Appeal from the District Court of the United States for the Eastem 
District of Okîahoma; Ralph E. Campbell, Judge. 

Suit in equity by O. Kemmerer against the Midland Oil & Drilling 
Company. From an order dissolving an interlocutory injunction, com- 
plainant appeals. Affirmed. 

J. A. Tillotson, of Nowata, 0kl. (Tillotson & Elliott and A. C 
Hough, ail of Nowata, 0kl., on tlie brief), for appellant. 

James C. Denton, of Muskogee, Okl. ("VV. A. Chase, of Nowata, 
Okl., on the brief), for appellee. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

SMITH, Circuit Judge. [1] John S. Woodard, a Cherokee In- 
dian, leased, by written instrument dated December 26, 1911, and ap- 

©:=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



KEMMEBEK V. MIDLAND OIL & DBILLING CO. 873 

proved by the Secretary of the Interior under date of December 19, 
1912, to O. Kemmerer 40 acres of land for five years, beginning on 
January 1, 1913, for $50 a year, being $2 per acre for the east 20 
acres and 50 cents per acre for the west 20 acres. This instrument 
was duly filed for record on January 21, 1913. This lease is headed 
"Agricultural Lease," and recites that it is executed "under and in 
accordance with the provisions of existing law and the rules and 
régulations prescribed by the Secretary of the Interior relative to 
agricultural leases on restricted lands of allottees of the Five Civihzed 
Tribes." It is stipulated in said lease that "the lessee agrées * * * 
to work and farm said premises in a good husbandlike manner." 
Seven times the pétition refers to the lease as an "agricultural lease." 
On November 6, 1912, said John S. Woodard made a lease to the 
Midland Oil & Drilling Company for 10 years of ail the oil deposits 
and natural gas in or under the same land leased by "agricultural 
lease" to Kemmerer. This lease was filed for record with the super- 
intendent of Union Indian agency the 6th day of December, 1912, and 
before the lease to Kemmerer was approved by the Secretary of the 
Interior. It was filed for approval February 18, 1913, and Avas ap- 
proved by the Secretary of the Interior April 9, 1913. Both thèse 
leases were executed in pursuance of the authority conferred by the 
act of May 27, 1908, which, so far as material, is as follovi's: 

"Thfit leases of restricted lands for oil, gas or other miniiig purposes, leas- 
es of restricted homesteads for more tlian one year, and leases of restricted 
lands for perlods of more tlian flve years, may be made, with the approval of 
the Secretary of tho Interior, under rules and resulations provided by the 
Secretary of the Interior, and not otherwise." 35 Stat. 312. 

Shortly after approval by the Secretary of the Interior of the ag- 
ricultural lease to Kemmerer, he took possession of the tract under 
the same. The 40 acres in question was then fenced, but had no 
buildings thereon. The east 20 acres was then broken out and under 
cultivation, but the west 20 acres was still in prairie grass. About 
June 6, 1913, the Midland Oil & Drilling Company entered upon the 
northwest corner of the 40 — that is, upon the land in prairie grass — 
took possession of about one-half acre, installed a drilling machine, 
and commenced to drill for oil and gas. It is expressly stipulated that 
the Oil Company bas used only such portion of the surface as was 
necessary to properly develop said land for oil and gas. This suit 
was brought by Kemmerer against the Oil Company in the district 
court of the county of Nowata to enjoin the prosecution of drilling 
by the Oil Company and a temporary injunction was granted in the 
State court. The case was then removed to the United States District 
Court for the Eastern District of Oklahoma. Several orders were 
there made as to the temporary injunction, which was finally dissolved, 
and the plaintiff appeals. 

It is settled law that the right to excavate coal under the surface 
of land is a corporeal hereditament. Lillibridge v. Lackawanna Coal 
Co., 143 Pa. 293, 22 Atl. 1035, 13 L. R. A. 627, 24 Am. St. Rep. 544. 
It is equally well settled that in a fugitive article like oil or gas the 
right to bore or mine for it is an incorporeal hereditament. Priddy 
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V. Thompson, 123 C. C. A. 277, 204 Fed. 955. In the latter case \ve 
held an action of ejectment would net lie to recover an incorporeal 
hereditament, but it does net follow that an action of injunction will 
lie to prevent exploration by the owner of such incorporeal right. 

The pétition fairly shows that the défendant had been in possession 
of the northwest corner of the land in question and boring for oil and 
gas for nearly a week when this suit was brought. It seems to be 
settled that the original owner of the f ee to land owns f rom the clouds 
to the center of the earth; that he can plat and subdivide the sur- 
face of the earth within his own boundaries substantially according 
to his will and pleasure is beyond question ; in other words, he can 
by vertical planes subdivide his property as he chooses. In like man- 
mer he may subdivide his property by as many horizontal planes as 
he may see fît, either above or beneath the surface of the earth. The 
writer well remembers when the owner of property adjacent to a 
large hôtel was about to erect a building which would preclude ail 
air and light from one side of the hôtel. The city commenced con- 
demnation proceedings to take enough of his property for alley pur- 
poses to insure light and air to the hôtel. To avoi'd condemnation 
proceedings the property owner conveyed his entire tract to the pro- 
prietor of the hôtel, who conveyed back to him the lot below the sec- 
ond story Windows and reserved the title from the top of the first 
story to the sky, thus asserting at least the power to divide the 
property by a horizontal plane about 20 f eet above the ground. 

The most common illustration of the right to divide property by 
horizontal planes as well as by vertical planes is of course found 
within the earth's crust. It is a common thing for the owner of a 
portion of the earth's crust to convey the coal or other minerai be- 
neath the surface, and thus the owner of the surface has parted with 
a stratum or strata in the midst of what was once his, and continues 
to own from the center of the earth to the bottom of the part sold 
and from the top of the part sold to the clouds, while the vendee owns 
the part conveyed. 

No case that we hâve found involves the right of the parties in 
case of a sale of a part of a stratum. Ordinarily the sale or leasing 
of a stratum beneath the surface by implication carries with it the 
right to the use of so much of the surface as may be actually nec- 
essary to mine from the stratum conveyed. Cases directly in point 
with this one are very rare. 

In Rend v. Venture Oil Co. (C. C.) 48 Fed. 248, a temporary in- 
junction was sought by the owner of a coal mine to restrain the sink- 
ing of an oil and gas well through it where at the particular place 
where the well was being sunk the coal had been mined, except suf- 
ficient of it to furnish the necessary support to the surface above. 
It seems to bave been assumed in that case either that the défendant 
had an implied right to go through the coal mine, or at least that 
the owner of the coal mine must show that there would be danger 
of explosion or the like in the mine from escaping gas. This last 
would not be true unless there was a gênerai right to go down through 
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the coal mine by the oil company. This case was decided in Novera- 
ber, 1891. 

The next case, and one more nearly in point, is Chartiers Block 
Coal Co. V. Mellon, 152 Pa. 286, 25 Atl. 597, 18 L. R. A. 702, 34 
Am. St. Rep. 645. That case was decided in January, 1893. The 
court was divided upon some questions four to three. It was unani- 
mously agreed, however, that where the owner of an entire tract leas- 
ed or sold the coal beneath his tract, without any réservation of a right 
of way through the coal to explore for oil or gas or anything else, 
and when it was unlikely that either the owner of the surface or his 
vendee of the coal knew of the existence of oil or gas beneath the 
coal, and subsequently the owner of the surface leased the oil and gas 
privilège to a third person, who commenced to bore from the surface 
down through the coal in search of oil and gas, that the right of ac- 
cess to the oil and gas existed always, and in the absence of statute 
the owner of the coal could not rightfully procure a temporary injunc- 
tion to restrain the oil and gas lessee from boring through the coal. 
The différence between the members of the court was as to the extent 
of the powers of a court of equity and the necessity for législation 
on the subject. 

On the same day, in Mansfield Coal & Coke Co. v. Mellon, 152 Pa. 
286, 25 Atl. 601, the Suprême Court of Pennsylvania foUowed the 
case of Chartiers Block Coal Co. v. Mellon. In Telford et al. v. 
Jenning Producing Co., 121 C. C. A. 516, 203 Fed. 456, the case of 
Chartiers Block Coal Co. v. Mellon, supra, is cited and quoted from 
at lengtli with approval. 

While the questions hère involved hâve not often been considered 
the announcement in the Chartiers Block Coal Co. Case bas never 
been questioned, so far as we can ascertain, in the more than 22 years 
since its announcement. If thèse cases are correct, there can be no 
doubt that the décision of the court below was correct, because if 
the grant of a right in the subsurface necessarily implies the right of 
access, and if the grant of the first stratum below the surface neces- 
sarily implies a right to penetrate that stratum by the grantor or his 
lessee in reaching a stratum below, even where such right has not 
been reserved, then the same right of access exists as against the owner 
of the surface and in favor of the owner or lessee of a stratum below, 
even though no such right was reserved in a lease made of the surface. 

II. This point is strengthened in this case by the fédéral statute 
heretofore referred to. It is provided in section 2 of the act of May 
27, 1908 (35 Stats. 312): 

"That leases of restrlcted lands for oil, gas or other mining purposes, 
lea.ses of restricted homesteads for more than one year, and leases of re- 
.stricted lands for periods of more than flve yeurs, may be made, with the 
approval of the Secretary of the Interior." 

By thus expressly authorizing, with the approval of the Secretary 
of the Interior, the leasing of the oil and gas right in what was for- 
merly Indian Territory, Congress itself made a severance of the oil 
and gas right from the surface, and of necessity authorized access to 
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the oil and gas, and this more than three years before the lease to tlie 
plaintiflf was even executed by the Indian allottee, and more than four 
years before his lease was approved by the Secretary of the Interior. 

III. The land taken was a part of the unbroken prairie. This was 
leased to plaintiff at 50 cents per acre cash and 40 cents per acre on 
the Ist day of Jannary of each year thereafter for five years. The 
défendant took possession of one-half an acre. There is nothing to 
indicate this half acre was of more or less rental value than the aver- 
âge, or than the plaintiff had agreed to pay. Presumptively the one- 
half acre was worth 25 cents a year, or $1.25 for the entire period of 
the lease. He now seeks, upon this trifling investment of 45 or per- 
haps 65 cents, and his promise to pay 20 cents a year for three or 
four more years, and his promise to pay not to exceed a total of $1.25, 
to obstruct the exploration of this land for oil and gas until the ex- 
piration of his lease. In the meantime it appears there were three 
wells adjacent to the land, which were sucking out the oil and gas be- 
neatli this land, perhaps to the total loss of the chief value of this land 
to the Indian. It is very questionable whether over so small a matter 
to the plaintiff the law would concern itself at ail. "De minimis non 
curât lex." 

[2, 3] IV. It was said in American Grain Separator Co. v. Twin 
City Separator Co., 120 C. C. A. 644, 648, 202 Fed. 202, 206, that: 

"The grantlng or dissolution of an inteiiocutory injunction rests in ttie 
Sound judieial discrétion of tlie court of original jurisdlctlon, and, wliere that 
court lias not departed from the rules and principles of equity established 
for its guidance, its orders in this regard nifiy not be reversed by the appellat© 
court without clear proof that it abused its discrétion. The question is not 
whetlier or not the appellate court would hâve made or woiild make the order. 
It is to the discrétion of the trial court, not to that of the appellate court, 
that the law has intrusted the power to grant or dissolve such an injunction, 
and tlie question hère is: Does the proof clearly establisli an abuse of that 
discrétion by the court below? Fireball Gas Tiiuk & Illuminating Co. v. 
Commercial Acétylène Co., 198 Fed. 050, 653 [117 O. O. A. 354] ; Massie v. 
Buck, 128 Fed. 27, 31, 02 O. C. A. 535, 539 ; Love r. Atchison, T. & S. F. Ky. 
Co., 185 Fed. 321, 330, 107 O. C. A. 403 ; Hiah on Injunctions (4th Ed.) § 1690; 
Hlgginson v. Cliicago B. & Q. R. R. Co., 102 Fed. 197, 199, 42 C. C. A. 254, 
256 ; Interurban liy. & Terminal Co. v. Westiughouse B. & Mfg. Co., 186 Fed. 
leo, ITO, 108 C. C. A. 298, 302 ; Kerr v. City of Kew Orléans, 61 C. C. A. 
450, 454, 126 Fed. 920, 924 ; Thompson v. Nelson, 18 0. C. A. 137, 138, 71 Fed. 
339, 340; Société Anonyme Du Filtre Chamberlaud Sys. Pasteur v. Allen, 33 
C. O. A. 282, 285, 90 Fed. 815, 818 ; Murray v. Bender, 48 C. C. A. 555, 559, 
109 Fed. 585, 589 ; U. S. Gramophone Co. v. Seaman, 51 C. C. A. 419, 423, 113 
Fed. 745, 749." 

That opinion was by Sanborn, Presiding Judge, and was again ap- 
proved by him in the case of Magruder v. Belle Fourche Valley Wa- 
ter Users' Association, 133 C. C. A. 524, 219 Fed. 72. 

One of the rules with référence to the granting of a temporary 
injunction is that the court will take into considération the amount 
of damage which the plaintiff will sustain if an injunction be not 
granted and the amount which the défendant will sustain if it be 
granted. Of course such considérations can hâve no weight if the 
rights of one of the parties are clear and indisputable, but under the 
facts of this case we entertain no doubt that the District Court was 
well within its discrétion when it dissolved the injunction in this case. 
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It foUows that for ail of the reasons assigned in this opinion the 
action of the District Court in dissolving the injunction must be af- 
firmed. 

SANBORN, Circuit Judge (dissenting). While the value of the 
property which is the subject of this litigation is not large, and the 
amount of damage which is being inflicted upon the plaintiff is ap- 
parently small, the controlling questions of law which it présents seem 
to me to be of gênerai and public interest, and the décision of them 
by the majority, if that décision should pass into précèdent, cannot 
fail to hâve far-reaching and lasting efïects upon the property and 
upon the value of the property of many who are not parties to this 
lawsuit. The main question in the case is : May the owner of a tract 
of land, who bas leased it for years without any réservation, restric- 
tion, or exceptions to a lessee who has taken possession thereof under 
a lease, vest in a second lessee by a subséquent lease of the right to 
take cil or gas from^ the land, or by any other subséquent grant or 
lease, the right to deprive the first lessee of his right to the exclusive 
possession of every part of the surface of and of the land itself dur- 
ing the term of his prior lease? The majority answer this question 
in the affirmative. It seems to me that it should be answered in the 
négative. 

The leases in controversy took effect when they were respectively 
approved by the Secretary. Before the dates of those approvals they 
were respectively ineffective. Hence, in légal effect, Woodard, the 
owner of the land, leased it to Kemmerer on December 14, 1912, and, 
after Kemmerer had taken possession under his lease of the land 
which was already inclosed by a fence, and on April 9, 1913, Woodard 
leased to the Midland Oil & Drilling Company the oil and gas deposits 
in the land and so much of the surface thereof as should be reason- 
ably — 

"necessary to carry on the work of prospecting for, extracting, plping, storing, 
and removing such oU and, natural gas, also the right to obtain from wells 
or other sources, by means of pipe Unes or otherwise, a suiflcieut supply of 
water to carry on sald opérations," 

The subséquent lessee on June 6, 1913, over the protest of the first 
lessee, entered upon about half an acre of the land, placed a Star 
drilling rig thereon, and commenced to drill for oil and gas therewith. 
The majority are of the opinion that the lessor of this subséquent lease 
lawfully vested in the subséquent lessee a right to the exclusive pos- 
session and use of the half acre tract which it has seized, a right which 
is superior to the right to the exclusive possession thereof which the 
lessor had previously granted to the first lessee. If this conclusion 
be right, it necessarily follows that the lessor by the subséquent lease 
vested in the second lessee a right superior to that of the first lessee 
to the exclusive possession and use of every part of the surface of 
this land which then was or should thereafter become necessary to 
enable the second lessee to prospect for, extract, pipe, store, and re- 
move the oil or gas it might find therein, to sink wells for water there- 
in, and to pipe it in order to carry on its opérations, and, if ail the 
surface be or should become necessary for thèse purposes, then he 
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took that from his first lessee, and vested in the second lessee the 
right to the exclusive possession of ail the surface of the land previ- 
ously leased to Kemmerer. It seems to me that the décision ought 
to be that by the first lease the absolute right to the exclusive posses- 
sion of the entire tract of land to the exclusive possession of every 
inch of its surface and of every other part of it was vested in the 
first lessee, and that thereafter the lessor had no right or power to 
revoke any part of his grant, or to vest in the second lessee any right 
whatever to interfère with or disturb the first lessee's exclusive pos- 
session of every part of the surface of the land, much less to evict 
him from it, or from any part of it. The following principles of law 
and facts converge with compelling power to force my mind to this 
conclusion : 

It is true that the words "Agricultural Lease" are printed at the 
head of the first lease, and that that lease is repeatedly called an agri- 
cultural lease by the parties and their counsel in this proceeding, and 
that the words "Oil and Gas Mining Lease" are printed at the head 
of the second lease, and it is so called. But neither of thèse terms 
appears in any of the stipulations or covenants contained in either 
of the leases, and their légal effect must be deduced, not from the 
names printed at their heads, or applied to them, but from the written 
agreements which the leases contain and which the parties deliberately 
signed when they executed the writings. The controlling parts of the 
lease to Kemmerer are: 

"The lessor dotli hereby let and lease unto the said lessee the lands and 
premises described as foUows, to wit: W. V2 of the S. E. % of the S. W. Vé, 
and the N. % of the S. AV. 14 of the S. W. % of section 4, township 25, range 
17 east, and contalning 40 acres, more or less, for the perlod beginnlng on 
the Ist day of January, 1913, fuUy to be completed and ended on the 31st 
day of December, 1917', subject to the conditions hereinafter provided for. 
The said lessee, in considération of said premises as above set forth, cove- 
nants and agrées with the lessor to pay said lessor, as rental for the same, 
the sum of two hundred and fifty dollars, * * * to keep said premises 
in good repair, to worU and farm said premises in a good husbaudlike 
mauner, * * * and to turn the same over at the expiration of this lease in 
as good condition as they now are, the usual wear, inévitable accidents, and 
loss by lire excepted. * * • The covenants and agreements hereinbefore 
mentioned sliall extend to and be biuding upon the heirs, assigns, executors 
and administrators of the parties to this lease." 

This lease contains no restrictions to agricultural, mining, or any 
other purpose ; no exceptions ; no réservations. It was a lease, not of 
the surface only, nor of any stratum only, but of the lands and prem- 
ises described in it. It was a lease, not of the right to the possession 
and use of the premises for farming, or for any other single purpose 
only ; but it was a lease of the entire lands and premises described for 
the term of years specified in the lease, and in my opinion its légal 
effect was to vest in the lessee the right to the exclusive possession of 
every part of the entire surface of the land and premises and of the 
land itself described therein during the full term of the lease, and to 
assure that exclusive possession by the implied covenant of quiet en- 
joyment of the lessor to the effect that the lessee paying the rent should 
peaceably and quietly havej hold, and enjoy the possession of every 
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part of the premises for the terra mentioned. It vested in the lessee 
an estate for years, and it divested the lessor of ail right to the posses- 
sion or control of every part of the surface of the premises and of the 
premises themselves until the expiration of the lease and left him 
nothing but the reversion. The bocks upon examination seem to me 
to demonstrate thèse conclusions and to illustrate the jealousy with 
which the courts guard this right of a lessee for years to the exclusive 
possession of the premises leased to him. 

"The légal understanding of a lease for years is a contract for the 
possession of land for a determinate period with the recompense of 
rent," said the Suprême Court in United States v. Gratiot, 14 Pet. 
526, 538, 10 !.. Ed. 573, cited in Raynolds v. Hanna (C. C.) 55 Fed. 
783, 800; Pelton v. Minah Consolidated Min. Co., 11 Mont. 283, 28 
Pac. 310, 311. And this was such a lease. "It is obvious that in prin- 
ciple the right of a lessee is the same as that of the purchaser in fee," 
said the Suprême Court in Waskey v. Chambers, 224 U. S. at 564, 565, 
32 Sup. Ct. 597, 598 [56 L. Ed. 885, Ann. Cas. 1913D, 998]. "A 
lease is a contract between the lessor and lessee, vesting in the latter 
a right to the possession of the land for a term of years. * * * It 
becomes an estate when it takes effect in possession." Tiedemann on 
Real Property, § 538. Such an estate vested in Kemmerer when he 
took possession under his lease. "And as soon as a lessee shall hâve 
entered under a written lease the lessor is so effectually divested of the 
possession that he cannot maintain trespass against a stranger who 
should enter and eut trees upon the premises, although the tenant him- 
self is restricted from cutting them (Greber v. Kleckner, 2 Pa. 289, 
291), though, had he excepted them in his lease, he might hâve main- 
tained trespass for cutting them (Schermerhorn v. Buell, 4 Denio [N. 
Y.]) 422, 423; Van Rensselaer v. Van Rensselaer, 9 Johns. 377). In 
the former case the tenant might hâve trespass for the cutting of the 
trees if done by a stranger, and the owner of the inheritance trover for 
the value of them. Burnett v. Thompson, 51 N. C. 210, 213. But the 
lessor would hâve no right to enter upon the premises, although the 
lessee should hâve actually left and abandoned possession of the same. 
Shannon v. Burr, 1 Hilton, 39." 1 Washburn on Real Property, 497, 
498. If by a lease for years a lessor is so effectually divested of the 
right of possession that he cannot maintain trespass for trees eut by a 
stranger which the lessee is restricted by the lease from cutting, the 
lessor in this case certainly could not lawfuUy deprive, or empower 
another to deprive, the prior lessee of the exclusive possession of any 
part of the surface, or of any other part of the land leased. 

A lessee can maintain trespass against his landlord for forcibly 
breaking and entering the leased premises during the term. Barney- 
castle V. Walker, 92 N. C. 198. He may recover damages for wrong- 
ful dispossession by his landlord; Miller v. Uhlman (D. C.) 198 Fed. 
233, 241, 242, A démise of premises in possession of lessees under a 
prior valid lease is void. It is neither effectuai lawfully to disturb the 
prior lessees in possession or lawfully to evict them. Post v. Martens, 
25 N. Y. Super. Ct. 437, 439. 
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Again, the entry upon and interférence with the exclusive possession 
of Kemmerer by the lessor, or by the Midland Oil Company claiming 
under him, by a subséquent lease, was wrongful and without justifica- 
tion because it was a breach of the lessor's implied covenant of quiet 
enjoyment with Kemmerer which runs with the land and to which the 
Midland Oil Company's claims are subject. The law implies from the 
use in a lease of the word "let" or the word "lease" a covenant with 
the lessee for the latter's quiet enjoyment of the premises leased 
against the lessor and against ail claiming under him. Duncklee v. 
Webber, 151 Mass. 408, 24 N. E. 1082; Owens v. Wight (C. C.) 18 
Fed. 865 ; Playter v. Cunningham, 21 Gai. 229, 233 ; Hart v. Windsor, 
12 M. & W. 68, 85 ; Lanigan v. Kille, 97 Pa. 120, 125, 39 Am. Rep. 
797; Maule v. Ashmead, 20 Pa. 482, 484; Ross v. Dysart, 33 Pa. 452, 
453; Maeder v. City of Carondelet, 26 Mo. 112, 114, 115; Hamilton 
V. Wright's Adm'r, 28 Mo. 199, 205, 206; Wade v. Halligan, 16 111. 
507, 511; x\brams v. Watson, 59 Ala. 524; Pickett v. Ferguson, 45 
Ark. 177, 199, 55 Am. Rep. 545 ; Field v. Herrick, 10 111. App. 591 ; 
Avery v. Doughertv, 102 Ind. 443, 2 N. E. 123, 125, 52 Am. Rep. 680; 
City of New York v. Mahie, 13 N. Y. 151, 154, 64 Am. Dec. 538; Ed- 
wards v. Perkins, 7 Or. 149; Steel v. Frick, 56 Pa. 172, 174. This 
covenant of quiet enjoyment runs with the land. Shelton v. Codman, 
57 Mass. (3 Cush.) 318. And the lease to Kemmerer contains an ex- 
press contract that it shall do so. The stream cannot rise higher than 
its source, the subséquent lessee has no better right to disturb the ex- 
clusive possession of the first lessee than the lessor has, and the lessor 
is liable upon his covenant of quiet enjoyment for any interférence au- 
thorized by him by his subséquent lessees with the exclusive possession 
of the first lessee. Sherman v, Williams, 113 Mass. 481, 485, 18 Am. 
Rep. 522; Baugher v. Wilkins, 16 Md. 35, '11 Am. Dec. 279. Where a 
landlord makes a lease to a third party of ail or a portion of the prem- 
ises ahxady by him leased to another, the acts of such third party 
wiihin the terms of his lease are authorized by the landlord, and he is 
liable therefor. Conrad Seipp Brewing Co. v. Ilart, 62 111. App. 212, 
217. 

In Duncklee v. Webber, 151 Mass. 408, 24 N. E. 1082, the Suprême 
Judicial Court of Massachusetts held that a lessor's covenant of quiet 
enjoyment was implied by law from an informai lease containing the 
names of the parties and reading : 

"I hâve leased to * * * for the term ofl thrce years, payiug therefor 
800 per aiiimiii, the rent to be payable mouthly, ou the Ist of each mouth." 

In Sherman v. Williams, 113 Mass. 481-485, 18 Am. Rep. 522, the 
défendants leased for 7 years and 6 months a certain brick building in 
Boston. At the time of the lease and thereafter the défendants named 
owned a strip of land, not under the building, but parallel with the 
side of the building, 10 inches wide. and 27 feet and 6 inches long. 
The coving and eaves of the building extended out beyond the build- 
ing 10 inches and over a part of the strip a part of the way. The les- 
sors, after making the lease, gave to the owners of the land adjoining 
the strip permission to construct a party wall thereon, and they built 
such a wall, a part of which was upon the strip and under the eaves 
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of the leased building. The court held tliat the lease of the building 
was the lease of the land under the eaves; that the acts of the adjoin- 
ing owners in building a wall were the acts of the lessors, because they 
were done by their permission; that thèse acts deprived the plaintiffs 
of the exclusive possession of so much of the leased premises as the 
wall covered, and constituted a breach of the lessors' covenant of quiet 
enjoyment. 

In Case v. Minot, 158 Mass. 577, 585, 587, 33 N. E. 700, 22 L. R. A. 
536, the défendants leased to the plaintiiïs for years the second, third, 
fourth, and fifth stories of the east half of their building. Subse- 
quently they leased the entire building to one Jordan and another, sub- 
ject to the lease to the plaintiffs, and subject to one or two other leases 
of parts of the building. In this second lease they authorized Jordan 
to put in an electric apparatus and to build a chimney on the east side 
of the building upon land owned b}' the défendants which was not 
covered by the building. Jordan constructed the chimney, and when 
completed it obstructed somewhat the light and air in front of some 
of the Windows in that part of the building leased to the plaintiffs. 
The lease contained no covenants. The Suprême Judicial Court of 
Massachusetts held that the défendants were liable for any interfér- 
ence or disturbance by their subséquent tenants of the plaintiffs' exclu- 
sive possession of the premises leased to them and of the light and air 
appurtenant thereto, and that the érection of the chimney by the subsé- 
quent lessees with the permission of the lessors constituted a breach 
of their implied covenant of quiet possession. 

Where a tenant for years, after subletting to a third party and be- 
fore the underlease has expired, surrenders to the landlord, the latter 
is guilty of a trespass in entering upon the sublessee. Krider v. Ram- 
say, 79 N. C. 354. A removal by the lessor of fences enclosing the 
leased premises is a material disturbance of the rights of the lessee for 
which the lessor is liable in damages. Abrams v. Watson, 59 Ala. 524, 
and State v. Piper, 89 N. C. 551. In Levitzky v. Canning, 33 Cal. 299, 
306, 308, the défendant leased his building to the plaintift" for years. 
During the terni he gave leave to a washerwoman without charge to 
use the roof of the building to hang clothes out to dry, and she did so. 
The court held that this was beyond ail question a breach of the les- 
sor's covenant of quiet enjoyment for which he was liable. 

If a lessor may not lawfully disturb the possession of his lessee for 
years of a building by permitting an adjoining ovvner to put a party 
wall on part of a 10-inch strip and in part under the eaves of the build- 
ing, or disturb the possession of the lessee for years of the second, 
third, fourth, and fifth stories of a building by permitting the subsé- 
quent lessee of the entire building to erect a chimney obstructing in 
some degree the light to the windows leased to the first lessee, although 
on land not beneath the stories covered by that lease, or disturb the 
possession of his lessee by removing a fence upon the leased premises, 
or disturb the possession of his lessee of a building by subsequently 
permitting a washerwoman to dry her clothes on the roof of it, is it 
not reasonably clear that neither a lessor nor his subséquent lessee may 
lawfully disturb the possession of his prior lessee for years of an en- 
229 F.— 56 
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tire tract of land by leasing or entering upon a hal£ acre, or any other 
part of the land, much less ail of the surface of the tract which is or 
may become reasonably necessary to enable the subséquent lessee to 
prospect for, mine, store, and remove the gas within it ? Other illus- 
trations of the application of the gênerai rules of law which hâve been 
recited may be found in the authorities to which référence has been 
made above, but which hâve not been hère reviewed at length. An ex- 
amination of thèse and other décisions has convinced that the follow- 
ing propositions of law are f ounded in reason and are established with- 
out dissent by the authorities : 

A lessee for years of a tract of land from the owner, without rés- 
ervation, restriction, or exception, has the absolute right to the exclu- 
sive possession of every part of the surface and of every part of the 
land from the zénith to the nadir during the term of the lease. A 
stranger has no right to enter upon or in any way disturb the posses- 
sion of such a lessee without his consent, and if he does so the lessee 
may maintain a suit, against him for appropriate relief. Neither the 
lessor nor any one by his subséquent authority, grant, or lease, has any 
such right: (1) Because by the lessor's lease of the entire premises 
without exception or réservation he divests himself of ail right to en- 
ter upon or to interfère in any way with the exclusive possession by 
the first lessee of every part of the surface of, and of every part of 
the entire, premises leased; and (2) because the law implies from his 
use of the word "let," or the word "lease," or any similar word in his 
lease, his covenant with the lessee that the latter shall enjoy the quiet 
possession of the entire premises leased, free from any interférence 
with or disturbance of his exclusive possession of every part thereof, 
either by the lessor or by any one claiming under him, and ail subsé- 
quent lessees take subject to this covenant which runs with the land. 
So it is that a lessor and those claiming under him hâve much less 
appearance of right to enter upon and occupy any part of the leased 
premises, or to interfère with or disturb the exclusive possession of 
the first lessee, than an entire stranger, for they bave no better right 
than such stranger, and he is not bound by any covenant of quiet en- 
joyment or subject thereto. And because the lessee in the case at bar 
first leased for years the entire tract of land hère in question and every 
part of it, and the lessee took possession of it under the lease before 
the lessor made the subséquent lease to the Midland Oil Company of 
the right to take and occupy the land for the purpose of prospecting 
for and removing oil and gas therefrom, my mind finds no way of 
escape which is to it either logical or reasonable from the conclusion 
that neither the lessor nor the subsec^uent lessee has any right what- 
ever to enter upon or to occupy any part of the surface of the land 
first leased to Kemmerer, or any other part of that land, or to inter- 
fère with or disturb Kemmerer's exclusive possession thereof during 
the term of the lease. 

This conclusion has not been reached without a careful study and 
deliberate considération of the argument and the authorities upon 
which the majority base their décision of the question under discus- 
sion; but they hâve not proved convincing, and they seem to me 
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to be inapplicable to the facts of this particular case. As I under- 
stand the argument it is substantially this: The original owner of 
a tract of land may subdivide it by horizontal planes and lease the 
stratum between two such planes to one party, and that between other 
planes to another, and the surface to another in the same way that 
the owner of a tall building may lease différent stories to différent ten- 
ants. The sale or leasing by such owner of coal or other minerai 
beneath the surface of the land is by implication a sale or lease of the 
right to use so much of the surface of the land as is reasonably neces- 
sary to enable the lessee to remove the coal or other minerai from 
the stratum beneath the surface in which it is found. Therefore the 
subséquent lease by the lessor in this case to the Midland Oil Com- 
pany of the right to enter upon and use so much of the surface of the 
land hère in question as should be necessary to prospect for and 
remove the oil and gas under it gave to the Midland Company a right 
to enter upon and use that surface which was superior to the right of 
Kemmerer to whom this lessor had previously granted for a term 
of years the absolute right to the exclusive possession of every part 
of the surface of, and of every other part of , the land. 

But to my mind the conclusion is neither the logical, the natural, 
nor the reasonable resuit of the premises. Conceding that the original 
owner of a tall building, or of a tract of land, may subdivide it by 
horizontal planes, may convey, or mortgage, or lease the différent 
stories of the building, or the différent strata of the land, to différent 
lessees, and that under such sales, or mortgages, or leases, the différ- 
ent lessees may hâve such implied rights against the owner and those 
subsequently claiming under him, to the use of the halls, exits, and 
entrances of the building, and to the use of the surface of the land as 
may be reasonably necessary to enable them to dérive the intended 
benefits of their leases, it does not f ollow that an owner who bas sold, 
or mortgaged, or leased for years bis entire building, or bis entire tract 
of land, to a lessee who has taken possession thereunder, can there- 
after, as against such lessee, lawfuUy subdivide, sell, mortgage, or 
lease any story or any part of the building, or any stratum or any 
part of the land, so as to take back to himself from the first lessee 
and to vest in the subséquent lessee any right to enter upon, use, dis- 
turb, or interfère with the right of the first lessee to the exclusive 
possession of the building or land leased and every part thereof. If 
the owner sells and conveys a building, and the grantee takes posses- 
sion thereof, the grantor cannot thereafter lawfully subdivide that 
building, or sell, mortgage, or lease any part of it, so as to give to the 
second grantee any right to any part of the property as against the 
first grantee. If the lessor in this case had had the power to alienate 
this land, and had sold and conveyed instead of letting and leasing it 
by the very description used in the lease to Kemmerer, he certainly 
could not thereafter bave granted or leased any part of it, or any- 
thing in it, so as to bave given his second grantee any right to the 
possession or use of any part of it, or of anything in it as against his 
first grantee. If he had mortgaged it, he could not subsequently, by 
leasing or selling the ore or the oil and gas in it, or the stratum in 
which thèse are or may be found, bave i'fprived the mortgagee, or 
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empowered his grantee or subséquent mortgagee to deprive him, of his 
security, or of any part of it. 

One who takes a mining lease in the face of a prier mortgage by 
the lessors takes subject to the rights of the mortgagee, and must ac- 
count to him for the proceeds he dérives from the mines. First Na- 
tional Bank v. G. V. B. Min. Co. (C. C.) 89 Fed. 449, 451. And by 
the same mark this lessor, by his lease to Kemmerer for years of the 
entire tract without restriction, exception, or réservation, granted to 
him the absolute right to the exclusive possession of every part of the 
surface and of every other part of the land during the term of the 
lease, and divested himself of ail power and right as against Kem- 
merer to enter himself upon or to interfère with Kemmerer's exclusive 
possession of every part of the surface and of every other part of 
the land, and of ail power and right by attempted subdivision, lease, 
grant, or permit subsequently to authorize the Midland Oil Company, 
or any other party, so to do during the term of Kemmerer's lease. 

It is not claimed that any authority bas been discovered vifhich di- 
rectly décides to the contrary, or which holds that the crucial question, 
May the owner of a tract of land, who has leased it for years without 
any restriction, or réservation, or exception, to a lessee who has taken 
possession of it under the lease, vest in a second lessee by a subséquent 
lease tlie right to take oil and gas from that land, or by any other sub- 
séquent grant, or lease, the right to deprive the first lessee of his right 
to the exclusive possession of every part of the surface of the tract 
during the term of his prior lease, should be answered in the affirma- 
tive. But Rend v. Venture Oil Co. (C. C.) 48 Fed. 248, Chartiers 
Block Coal Co. v. Mellon, 152 Pa. 286, 25 Atl. 597, 18 h. R. A. 702, 
34 Am. St. Rep. 645, Mansfield Coal & Coke Co. v. Mellon, 152 Pa. 
286, 25 Atl. 601, and fifelford v. Jenning Producing Co., 121 C. C. A. 
516, 203 Fed. 456, are cited as cases tending toward support to such 
an answer. Bearing in mind that the facts in this case are a first lease 
for years of the entire tract of land, and every part of it, and pos- 
session of the lessee thereunder, against a lease thereafter made by 
the same lessor of the right to prospect for and take oil and gas from 
the land, and to enter upon, occupy, and use so much of the surface 
as should be necessary for that purpose against the prior right of the 
first lessee to the exclusive posseseion of every part of the land, let us 
apply to the opinions in thèse cases the familiar rules announced by 
Chief Justice Marshall that "an opinion in a particular case, founded 
on its spécial circumstances, is not applicable to cases under circum- 
stances essentially différent" (Brooks v. Marbury, 24 U. S. [11 Wheat.] 
78, 90, 6 L. Ed. 423) ; and "gênerai expressions, in every opinion, are 
to be taken in connection with the case in which those expressions are 
used ; if they go beyond the case, they may be respected but ought not 
to control the judgment in a subséquent suit, when the very point is 
presented for décision" (Cohens v. Virginia, 19 U. S. [6 Wheat.] 264, 
398, 399, 5 L,. Ed. 257) ; — and see how far they indicate that the ques- 
tion at issue should be answered in the affirmative. 

In Rend v. Venture Oil Company, which was decided in 1891, the 
owner of the land liad first granted to Rend, the plaintiff, ail the coal 
in the land and a perpétuai right to use the underground entries to 
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remove the coal mined therein, or any other coal for which the entries 
were convenient. Subsequently the owner, still owning the surface 
of the land and in its possession, granted to the Venture Oil Company 
permission to enter upon that surface and drill for oil and gas, and the 
Company had done so and threatened to extend its well through the 
space where the coal had been into the land beneath. Rend had re- 
moved ail the coal from this space years before, except some pillars 
left to support the surface, and had ceased active opérations at that 
place. He asked the court to enjoin the Venture Company ùntil the 
hearing from sinking its well through the space where the removed 
coal had been, and his request was denied by the court, because Rend 
failed to show a clear légal or équitable right to the exclusive posses- 
sion of this vacant space, and because he failed to show that any sub- 
stantial injury was likely to be inflicted upon him or upon his prop- 
erty before the final hearing of the case by permitting the casing of 
the well to pass through the space from which the coal had been re- 
moved. 

Two years later the cases of Chartiers Block Coal Co. v. Mellon, 
152 Pa. 286, 25 Atl. 597, 599, 18 L. R. A. 702, 34 Am. St. Rep. 645, 
and Mansfield Coal & Coke Co. v. Mellon, 152 Pa. 286, 25 Atl. 601, 
were decided by the Suprême Court of Pennsylvania. The latter 
case was not essentially différent from the former, and no opinion 
was delivered in it. In the former the Block Coal Company, the plain- 
tiff, had purchased in 1881 of the owner of the land ail the coal under 
it and the right to enter upon the surface of the land, to take into and 
place thereon any material it might désire to use in its mining op- 
érations, and the right to make and use entries to take and carry away 
the coal. In 1891 the owner of the land made leases thereof for oil 
and gas purposes, and one of the lessees was drill ing and threatening 
to drill wells through the spaces where the coal had been, and in some 
places through some of the veins of coal still remaining in the land, 
in order to reach the oil and gas below. The Block Company sought 
an injunction. The trial court granted a preliminary injunction against 
the drilling of some of the wells, and refused to grant it against the 
drilling of others, and his décision was affirmed above by a divided 
court. The two judges who delivered opinions held that, as the owner 
of the land before he made any sale or lease of any of it, or of any 
minerais in it, owned it from the zénith to the nadir, and had the 
right of access to every part of it, he did not part with his right of 
access to the part beneath the coal by a sale of the coal in the land, 
and that by a subséquent lease he might grant this right of access to 
a lessee. Chief Justice Paxson placed this right of access through 
the coal sold on the ground that a sale or lease of the coal did not con- 
vey the space in which it was found, but left that and a right of way 
through it in the owner of the land. He said : 

"Prior to the sale of the coal his estate, as already observed, reached from 
the heaveng to the center of the earth. With the exception of the coal, his 
estate is still bounded by those limits. * * * The grantee of the coal owns 
the coal, but nothing else, save the right of access to it, and the right to take 
It away. Practically considered, the grant of the coal is the grant of the 
right to remove it. * * * It cannot be seriously contended that, aftdr 



886 229 FEDERAL EEPOETEB 

the coal is removed, the owner of fhe surface may not utilize the space It had 
occupied for his own purposes, either for shafts or wells, or to reach the 
underlying strata. The most that can be claimed is that, pending the re- 
moval, hls right of access to the lower strata is suspended. The position 
that the owner of the coal is also the owner of the hole from whlch it bas 
been removed, and may forever prevent the surface owner from reaching the 
underlylng strata, bas no authorlty in reason, nor do I think In law. The 
right may be suspended during the opération of the removal of the coal to the 
estent of preventing any wanton interférence with the coal mlnlng, but for 
every necessary interférence wlth It the surface owner must respond in 
damages. The owner of the coal must so enjoy hls own rights as not to 
interfère wlth tbe lawful exercise of the rights of others who may own the 
estate above and below hlm. The right of the surface owner to reach his 
estate below the coal exista at ail times. The exercise of it may be more 
difficult at some tlmes than at others, and attended with both trouble and 
expense. No one will deny the tltle of the surface owner to ail that lies 
beneath the strata which he has sold. It is as much a part of hls estate as 
the surface. If he Is denied the means of access to it, he is literally deprived 
of an estate which he has never parted wlth." 

In Telford v. Jenning Producing Company the plaintiffs agreed 
to procure and deliver to the défendant for $75 per acre an cil and 
gas lease of 262% acres of land, "together with good and sufficient 
title." They procured such a lease from the owners of the land, but 
former owners had previously sold and conveyed the coal under 50 
acres of the land to a third party, and the défendant refused to take 
and pay for the oil and gas lease on the ground that on account of 
the previous sale of the coal the title was not good and sufficient. The 
court, citing and quoting from Chartiers Block Coal Co. v. Mellon, 
held that the défendant was in no sensé prejudiced by the sale of the 
coal, and that the lease tendered oiïered him good title to the oil 
and gas and to the right of access to it through the space occupied 
by the coal. 

It seems clear that there is nothing in thèse décisions or in the 
opinions in them in any way tending to overthrow the long and firm- 
ly established principles sustained and illustrated by the décisions and 
text-books to which référence has been made, to the efïect that neither 
a lessor nor his subséquent lessee can lawfully interfère with and 
disturb the exclusive possession of a prior lessee for years, without 
restriction, réservation, or exception, of an entire tract of land. They 
go no fai'ther than to sustain the familiar principle that the sale and 
conveyance by the owner of a tract of land, while he still owns it 
and still has the right to the exclusive possession and use of the sur- 
face of it, of the coal in it or of the oil and gas in it, carries to the 
respective lessees, by implication, the right, as against the lessor and 
against each other, to such entry upon and use of the surface, and 
of the spaces containing the coal and the oil and gas, as shall be 
reasonably necessary to enable each of them to hâve access to and 
to remove the minerai granted to them. They do not hold that after 
an owner has sold and conveyed or mortgaged, or leased for years, 
a tract of land without restriction to any spécifie purpose, and without 
any réservation, he or his subséquent lessees or grantees for mining 
purposes, or for any other purpose, may lawfully assail the title or 
disturb the possession of the prier grantee, mortgagee, or lessee. They 
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în no way challenge or deny thèse indisputable propositions: While 
one is the owner of a tract of land, he niay separate it into différent 
strata, and grant the right to one stratum to one party, and the right to 
another stratum to another party; but when he has parted with ail 
his right and title to ail of his tract he can no longer subdivide it, 
or grant any right in it. While one is the owner of the exclusive 
right to the possession of a tract of land, or even of the surface 
of it, he may grant by express lease, or by implication by means of 
mining leases, rights to the possession and use of parts of the surface 
of his tract. But the whole of the surface is greater than any of its 
parts and contains ail of them, and after he has granted and cove- 
nanted to one by a lease for years the exclusive possession of the 
entire surface of a tract of land, or the exclusive possession of the 
entire tract, he cannot lawfully grant to another by express leases, 
or by implication by means of mining leases, or in any other way, any 
right to the possession of any part of the surface of that tract during 
the term of the lease. 

As careful a search of the authorities as I hâve been able to make 
has disclosed no décision or opinion which seems to me to contra- 
dict or to challenge this proposition, or to support an affirmative an- 
swer to the question at issue, and I am unable to bring my mind 
to consent to such an answer. The more the question has been studied 
the stronger has become my conviction that reason and indisputable 
authority sustain the position that the owner of a tract of land, who 
has leased it for years without any restriction, réservation, or ex- 
ception to a lessee who has taken possession of it under the lease, 
cannot vest in a second lessee by a subseciuent lease of the right to 
take oil and gas from that land, or by any other subséquent grant or 
lease the right to deprive the first lessee of his right to the exclusive 
possession of every part of the surface of the land and of every part 
of the land itself during the term of his lease. In my opinion this 
case is governed by this proposition. Kemmerer has the absolute 
right to the exclusive and undisputed possession of every inch of the 
surface of this land, and neither Woodard nor the Midland Oil & 
Drilling Company bave the shadow of any right to enter upon or oc- 
cupy any part of it, or to disturb in any way his exclusive possession 
of every part of it during the term of his lease. 

It is true that the leases which hâve been considered were made 
under the act of May 27, 1908 (35 Stat. 312), which provides, among 
other things : 

"That leases of restricted lands for oil, gas or other mining purposes, 
leases of restricted homesteads for more than one year, and leases of re- 
stricted lands for periods of more than iive years, may be made, with the 
approval of the Secretary of the Interior, under rules and régulations pro- 
vided by the Secretary of the Interior, and not otherwise." 

But this provision merely grants owners of restricted lands rights 
to lease which owners of unrestricted lands hâve without such a 
grant. It does not forbid, but authorizes, owners of restricted lands to 
lease them for years without restriction, exception, or réservation, and 
when so leased it leaves the lessors and lessees subject to the gênerai 
rules of law applicable to the rights of lessors and lessees of unre- 
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stricted lands. It does not command or reqviire owners of restricted 
lands to make separate leases of them for oil and gas, or for coal, or 
for grazing, or for agricultural purposes, to différent lessees, but gives 
them power to lease them for years for ail purposes, without réserva- 
tion or exception, and it nowhere enacts that as to such leases the 
familiar and established principles of law shall be repealed or reversed. 
or that the rights of subséquent lessees from the owners of restricted 
lands shall be superior to the rights of prior lessees granted by the 
same lessors. The provision, therefore, does not, in my opinion, 
modify, repeal, or reverse, as to the leases and the rights of the par- 
ties in this case, the gênerai principles and rules of law to which 
référence has been made, but leaves them subject thereto, and the 
lessor and the Midland Oil & Drilling Company without any right 
whatever to enter upon or occupy any part of the surface of the land 
leased to Kemmerer, or to disturb in any way bis exclusive posses- 
sion of every part of it during the term of bis lease. 

The resuit is that the défendant, the Midland Oil & Drilling Com- 
pany, was continually and repeatedly, day after day, trespassing upon 
the estate for years of the plaintiff, disturbing and depriving hini 
of the exclusive possession of the surface of the land leased to him, 
to which he was lawfully entitled, and upon thèse facts he prayed for 
an interlocutory injunction. It is said that he was not entitled to it, 
because measured by the rent to be paid by the plaintiff the use of 
the half acre upon which the défendant was repeatedly trespassing 
was worth only $1.25, and much money would be lost by the trespasser 
by reason of the abstraction of the oil and gas it was seeking by 
others if it were not permitted to continue its trespasses, and in the 
second place that the court below denied the injunction, and where 
the trial court "has not departed from the rules and principles of 
equity established for its guidance its orders in this respect may not 
be reversed by the appellate court without clear proof that it has 
abused its discrétion," and that where there has been no such de- 
parture it is the discrétion of the trial court, and not that of the ap- 
pellate court, that is to détermine whether or not such an injunction 
should issue. 

But in my opinion the court below, by its refusai of the injunction, 
did départ from the rules and principles of equity established for its 
guidance; those rules and principles left no discrétion for that court 
or this court to exercise, and for that reason its order should be 
reviewed and reversed. It is one of the established rules and prin- 
ciples of equity jurisprudence that it is the duty of a court of chan- 
cery to protect one clearly entitled to the exclusive possession of real 
estate from repeated or continuing trespasses upon it by its injunc- 
tion, whenever the resulting damages from those trespasses are so 
small and so fréquent, or so continuous, that actions at law for them 
would cost more than they would produce, and would not be likely 
to stop the disturbance of bis possession, or prevent the continuance 
of the trespasses, and thus would aiïord no adéquate remedy at law. 
U. S. Freehold Land & Emigration Co. v. Gallegos, 89 Fed. 769, 773, 
32 G. C. A. 470; Lembeck v. Nye, 47 Ohio St. 336, 353-5, 24 N. 
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E. 686, 691, 8 L. R. A. 578, 21 Am. St. Rep. 828; Richards v. 
Dower, 64 Cal. 62, 64, 28 Pac. 113; Clowes v. Staffordshire Potteries 
Waterworks Co., L. R. 8 Chan. App. 125, 142 ; The Attorney Gen- 
eral V. Sheffield Gas Consumers' Co., 19 English Law and Equity 
Reports, 639, 648; Goodson v. Richardson, L. R. 9 Chan. App. 221, 
224; Wilts & Berks Canal Navigation Co. v. Swindon Waterworks 
Co., L. R. 9 Chan. App. 451; Galway v. Metropolitan Elevated Rv. 
Co., 128 N. Y. 132, 145, 147, 28 N. E. 479, 13 L. R. A. 788; Dimick 
V. Shaw, 94 Eed. 266, 268 ; 2 Wood on Nuisances, § 778, note pages 
1126, 1127; 2 Beach on Injunctions, §§ 1129, 1146; Evans v. Ross, 8 
Pac. 88 ;i Tallman v. Metropolitan Elevated R. R. Co., 121 N. Y. 
119, 123, 124, 23 N. E. 1134, 8 L. R. A. 173; Uline v. N. Y. C, etc., 
R. R. Co., 101 N. Y. 98, 122, 4 N. E. 536, 54 Am. Rep. 661 ; Poirier 
V. Fetter, 20 Kan. 47; Johnson v. City of Rochester, 13 Hun (N. Y.) 
285. 

One who has the right to the exclusive possession of real estate also 
has the right to the prévention by an adéquate remedy of the inf ringe- 
ment or disturbance of that right. The duty of a court of equity by 
its injunction to protect such a right to possession is not conditioned 
by the vahie of the right, or by the amount of the damage from its 
infringement, but by the absence of an adéquate remedy at law to pro- 
tect that right and to prevent the infringement. The owner of the right 
to the exclusive possession of a ifarm or of a lot in a city, of little 
value, which is repeatedly or continuously inf ringed by such trespasses 
as the wrongful turning of a horse or hog into his field or pasture, 
the daily picking of flowers which he cultivâtes, not for profit, but 
for his pleasure, upon his lot, the cft-repeated or continuons tram- 
pling of his grass on his lot, and the repeated or continuons breaking 
or hacking of his shade trees, is as much entitled to the injunction of 
a court of chancery to protect his right to the exclusive possession 
of his property ancl to prevent its disturbance by such trespasses, al- 
though his pecuniary damage therefrom is so small as to be almost 
neghgible, as is the owner of property of great value from trespasses 
causing damages so great that the wrongdoer can never repay them ; 
and this for the reason that actions at law for such trespasses would 
be more expensive than compensatory, and as the amounts which 
could be received would be so small as to be negligible they would 
not be hkely to deter the trespasser from continuing his disturbance 
of the possession of the owner. Nor is it any défense to the prayer 
of one, whose right to the exclusive possession of real estate is being 
wrongfully infringed by continuing and vexations trespasses, for the 
injunction of a court of chancery to stop them and to prevent their 
répétition, that the trespasser is deriving, or probably will dérive, 
thousands of dollars of profits from his wrongdoing, and it will in- 
flict a damage of only a few cents upon the injured man. The power 
and duty of a court of equity to protect the owner of the right to the 
exclusive possession of real estate from continuing trespasses, against 
which he has no adéquate remedy at law, is not measured by the 

' Reported in full in tlie Pacific Reporter ; reported as a mémorandum dé- 
cision witliout opinion in 67 Cal. xix. 
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value of the right, by the amount of damage to it by the trespasses, 
or by the great profit which the wrongdoer is obtaining by continuing 
them. It has long been a rule of action in this court that : 

"A continuing trespass upon real estate, or npon an interest therein, 
to tlie serions damage of tlie coniplainant, warrants au Injunction to restrain 
it. A suit in eqnity is generally the only adéquate remedy for trespasses 
continually repeated, beeause constantly reeurrlng actions for damages would 
l)e more vexations and expeusive tlian effective." U. H'. Freeliold Land & 
Emigration Co. v. Gallegos, 89 Fed. 769, 773, 32 C. C. A. 470. 

It is often said that irréparable damage is a condition of the issuance 
of an injunction. But within the meaning of that saying damage 
caused by continuing trespasses upon the right to the exclusive pos- 
session of real estate so small as to be negligible, or so small that its 
recovery by actions at law would cost more than they would produce, 
while they would not be likely to prevent the continuing trespasses, is 
irréparable damage, beeause it is damage that cannot be repaired by 
actions at law. Wood, in the second volume of bis work on Nuisances 
(3d Edition, at section 778), well states this rule in thèse words : 

"By irréparable ln.1ury is not meant such in.1ury as is beyond tlie possibllity 
of repair, or beyond possible compensation in damages, nor necossarily great 
injury, or great damage, but tliat species of injury, whetlier gr»>at or small, 
that ought not to be submitted to on the one liaud, or inflicted on the other, 
and which, beeause it is so large on the one liaud, or so small on the other, i» 
of such constant and fréquent récurrence that no fair or reasonable redress 
can be had therefor in a court of law," 

And the reason for this rule is nowdiere better stated than by Lord 
Justice Mellish in bis opinion in Clowes v. Staffordshire Potteries 
Company, L. R. 8 Chan. App. 125, 142. In that case an injunction 
was sought against the maintenance of an expensive réservoir which 
had already been built, for the reason that its maintenance caused 
water used by the plaintiff's tenants to be muddy. The défendant 
had offered the tenants a filter, and the évidence was that the use of 
such a filter would remedy the muddy condition of the water. But 
the tenants had declined to accept the offer, and the Vice Chancellor 
had denied the injunction with the remark: 

"If you can recover at law at ail, I thlnk you will get no greater damages 
than would be sufflcient to pay for a filter, and that would be a sutficient 
compensation." 

Lord Mellish, in reversing the order of the court below, said in 
bis opinion : 

"But, with submission to the Vice Chancellor, I do not think the plaintiff 
would get at law a sum sufRcient to put up a filter. She would only get, in 
the flrst instance, nominal damages, beeause in a case of this kind she cannot 
prove spécifie damage, and there is no évidence hère of spécifie damage, and 
upon that évidence she would ouly get 40s. damages. ïhen you must bring 
a second action, aud what you would get in the second action would be the 
actual damage which you had proved you sustained between the bringlng of 
the first action and the second. Tlien you would bring a thlrd action, wltb 
the same resuit. It is beeause it is most inconvénient to leave the rights of 
parties to be determined in that way, and in fact beeause it is impossible to 
leave it in that way, that this court has always in such cases given relief." 



KEMMEEEB V. MIDLAND OIL A DKILLING CO. 891 

The writer of note 4, page 1127, 2 Wood on Nuisances, after quot- 
ing thèse remarks, adds : 

"The learned Lord Justice In thls case gave expression to the true raie 
controUing thls class of cases. The very fact that a rlght has been %'iolated, 
and that thls violation Is constantly going on, and that a court of law cannot 
in damages compensate the injury or stop the wrong, furnlshes the best 
possible reason for the interférence of a court of equity, and the fact that 
the actual Injury resulting from the violation of the right Is small, and the 
interest to be affected by the injunctlon is large, is not to welgh against the 
interposition of préventive power, when on the one hand a right is violated, 
and on the other a wrong is commltted. It will not do to lose sight of 
small rlghts. If thelr violation is tolerated, gradually the violation of larger 
rlghts wlU flnd an equal toleration, and the wildest chaos and confusion wlU 
ensue. The majesty and dignity of the law is best preserved when the scales 
of justice are balanced evenly, and Its powers asserted to uphold even the 
«mallest interests, against aggresslon from others. Vice Chancelier Bruce, In 
Attorney General v. Sheffleld Gas Co., 19 Eng. Law & Eq. 648, gave utterance 
to a rule whlch, although not adopted in that case, has since become the 
rule whlch governs the Engllsh courts in ail such cases. 'It seems to me,' 
sald he, 'that even sllght infrlngenients of rlghts respecting real estate 
* * * requlre to be watched with a careful eye and repressed with a strict 
hand by a court of equity where it can exercise jurlsdiction.' * • • See 
also a strong case In support of the doctrine of the text, Goodson v. Elchard- 
son, L. R. 9 Ohan. App. 224, where it was held that the mère invasion of a 
right wlthout actual damage, whlch was continuous in its nature, entltles a 
party to an injunction. In a récent Engllsh case, Wilts, etc., v. Swindou 
Waterworks Co., L. R. 9 Chan. App. 451, the right of a party to an injunction 
to restrain the violation of a rlght, where no actual damage was shown, 
was raised and declded." 

In that note many authorities are cited in support of the text and 
of the note. 

In my opinion the foregoing rules and principles apply to this case. 
The plaintiff has the clear and undoubted right to the exclusive pos- 
session of every inch of the surface of the land which is the sub- 
ject of this controversy. The défendant, without right or lawful 
authority, is committing repeated and continuing trespasses upon it, 
which interfère with and disturb that possession. The plaintiff has 
the right to the complète protection of his right to the exclusive pos- 
session of every inch of the surface of this land by an adéquate rem- 
edy. The pecuniary damage inflicted by the trespasses is so small 
and so continuous that actions at law to recover damages would cost 
more than they would produce, and they would not be likely to stop 
or prevent the continuing wrong. In other words, such actions would 
not only fail to furnish an adéquate remedy for the trespasses, but 
they would bring upon the plaintifif additional cost and damage in 
excess of ail he could possibly recover. As the plaintiff has a clear 
right to the stoppage and to the prévention of the continuing tres- 
passes, and is without remedy at law, it is within the power, and is 
the duty, of a court of equity to stop and prevent thèse wrongs by its 
injunction. 

For thèse reasons, the order denying the injunction should, in my 
opinion, be reversed, and the court below should be directed forthwith 
to issue the injunction sought. 
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STATE OF OHIO v. HARRlS. 

SAMB V. CLUM. 

SAMB V. FERRIS. 

(Circuit Court of Appeals, Slxth Circuit. January 4, 1916.) 

Nos. 2737, 2739, 2816. 

1. Taxation i®=sj117 — Cobpobatb B'banchise — Insolvenct and Beceiveb. 

It is net tàe intent of the OMo statute to exact a franchise tax in re- 
spect of an iasolveut domestlc corporation, not sliown to liave a surplus 
of assets in excess of its Indebtedness, wliere tlie corporation bas eitber 
been adjudged a bankrupt or its assets tiave been placed in tbe liands of a 
receiver (wbo, though empowered to continue the business, Is not sbown 
or claimed to bave done so except only as this may bave been involved 
In the collection of clalms and discharge of debts), and where the tax; 
claimed Is for a time subséquent to the tax year in wWcb the adjudication 
or appolntment took place. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. { 214 ; Dec. Dig. 

<®=3ll7.] 

2. Taxation ®=9ll7 — Cobporate Franchise — Insolvenct and Beceiveb. 

While the corporations hère Involved fall nomlnally veithin the class 
to wliich the franchise fee or tax (section 5495, Général Code of Ohio) 
applles, still, in view of the status of each, they are not coi-porations in- 
teuded by the statute to be taxed, slnce the paramount purpose of the 
statute Is to tax corporations which are in the exercise of their fran- 
chises. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. § 214; Dec. Dig. 
<®=>117.] 

5. Taxation <s=»58 — Intention to Tax — Strict Construction. 

The intention to tax must be expressed by the Législature In distinct and 
uuambiguous lauguage, and the lauguage employed cannot be extended by 
iujpUcation beyoud its clear import, and vrell-founded doubts engendered 
in attempting to apply the statute must be resolved in favor of the tax- 
payer. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. §§ 134, 135 ; Dec 
Dig. <e=358.] 

4. Taxation (S=>117 — Corporate Franchise — Lien — Insolvenct. 

Section 5503, General Code Ohio, providlng that the franchise tax shall 
be tUe first and bi^st lien on ail property of the corporation, wbether such 
property is employed by the corporation in the prosecution of its business 
or is in the hands of an assignée, tru«tee, or receiver for the benefit of 
creditors, does not signlfy that the lieu is a source of power to tax ; the 
lien aft'ords simply seourity for coilectiug a tax otherwise speciflcally au- 
thorized and as.sessed. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. § 214; Dec. Dig. 
<g==>117.] 

6. Taxation ®=5ll7 — Corpobatb Franchise — Insolvenct and Beceiveb. 

Where a corporation is in process of windlng up by proceedings in as- 
signincnt or bankruptcy as provided in section 110T5, General Code Ohio, 
omission to file the certlfieate called for by section 1J.974, Id., does not hâve 
the effiect of sanctloning the exaction of the franchise tax, where the state 
olïicials charged with its collection hâve actual knowledge of the condi- 
tion of the corporation. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. § 214; Dec. Dig. 
©=117.] 

©=3For other cases see same toplc & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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8. Taxation €=117 — Cobpobate Franchise — Insolvenct and Receiveb. 

Where assets of an insolvent corporation are In the custody of the law 
for the sole purpose of being converted into money and applied towards 
imyment of debts, and such selzure Is prior to tlie tai year In question, it 
Is immaterial whether title Is In a trustée or the property is nierely in 
the custody of a recel ver, slnce the effect on the corporation In both cases 
is the same, and the question of title is not the test of right to recover the 
tax, slnce the imposition of a tax on franchises necessarily impUes a privi- 
lège to exercise them; that is, the franchise to exist and the right to 
exercise the powers contemplated by the charter as welL 

[Ed. Note. — For other cases, see Taxation, Cent Dlg. § 214; Dec. Dig. 
«S=11T.] 

Appeals from the District Court of the United States for the East- 
ern Division of the Northern District of Ohio ; John M. Clarke, Judge. 

Appeal from the District Court of the United States for the Western 
Division of the Southern District of Ohio; Howard C. Hollister, 
Judge. 

Bankruptcy proceedings against the Smokeless Heat & Power Com- 
pany (George B; Harris, trustée) and the Georgian Bay Company (Al- 
fred Çlum, trustée), and action for a receivership of the Dominio» 
Coal Company (Aaron A. Ferris, receiver), in each of which the State 
of Ohio intervened. From decrees granting insufficient relief, the 
State of Ohio appeals, and also files a pétition to revise the decree in 
the first proceeding. Pétition to revise dismissed, and decrees affirmed 
on appeal. 

Thèse appeals are from decrees entered tn three intervention suits brought 
by the state of Ohio. The first and second Interventions were commenced lu 
bankruptcy proceedings, one in the matter of the Smokeless Heat & Power 
Company, bankrupt, and the other in that of the Georgian Bay Company, 
banlirupt ; and the third was begun In an equity suit commenced by George 
H. Keeney against the Dominion Coal Company, in which an order was at 
the same time entered appointing a receiver and placing the property of de- 
fendant lu possession of the receiver. The companies mentioned had been 
organlzed as Ohio corporations, though for différent purposes; and at the 
conimencement of the bankruptcy proceedings and the suit involving receiv- 
ership, each Company was in possession and control of its property and busi- 
ness. The object of the interventions was to recover certain franchise fées 
or taxes which ' were clalmed to bave accrued against the respective com- 
panies and ripened into a lien upon the corporate property; and, moreover, 
enforcement of the alleged liens was asked through orders, one against each 
of the trustées in bankruptcy and another against the receiver, requiring the 
ofHcer to pay the tax ont of the funds of the estate in hls hands. 

The first intervention concemed the tax for 1910, 1911, and 1912; and the 
trustée was ordered to pay, subject to the cost of administration, the tax that 
accrued in 1910, with interest, though without penalty. The second interven- 
tion related to the tax for 1904 to 1913, Inclusive ; and recovery was granted, 
in the form of preferred tax clalms, for 1905 to 1910, inclusive, wlth Interest, 
but without penalty. The third intervention had référence to the tax for 
1911, 1912, and 1913 ; and the receiver was ordered to pay as a preferred 
clalm, out of the funds in bis possession, the tax that accrued in the year 
1911, without penalty. The adjudication In bankruptcy Involved in the first 
Intervention took place November 23, 1910, and in the second on the 9th of 
that month ; but the appolntment of the receiver dld not occur until Novem- 
ber 3, 1911. It will thus be seen that the recoveries allowed were for such 
unpaid franchise taxes as Tiad accrued before, and also In, the year (a) of 
the adjudications in bankruptcy and (b) of the appolntment of the receiver, 

®=>For other cases eee eame toplo & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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and that the recoveries denied related to each of the subséquent years, when 
the trustées and the recelver, not the corporations, were in possession and con- 
trol of the corporate assets and engaged exelusively in applying them toward 
payment of the corporate debts. 

The State appeals from the decree, and also files pétition to revise in matter 
of law, in the flrst of the interventions, but simply appeals from the decrees 
in the second and third. The assignments of error, however, are eonflned 
to the déniais of recovery for the years subséquent to those in which the ad- 
judications in bankruptcy and the appolntmeut of the receiver occurred, and 
so do not concern the recoveries allowed. The appeals were heard together 
in this court, but nothing was then said by counsel, aud nothing appears in 
the briefs, in regard to remedy. It is therefore assumed that each decree 
was open to the appeal takeu, and heuce the pétition to revise the order In- 
volved in the first decree must, iu accordance vvlth tlie settled practice, be 
dismissed. 

C. D. Laylin, of Columbus, Ohio, and C. F. Hornberger, of Cin- 
cinnati, Ohio, for the State of Ohio. 

W. L. R. Flory, of Qeveland, Ohio, for appellee Harris. 
G. B. Marty, of Cleveland, Ohio, for appellee Cluni. 
A. A. Ferris, of Cincinnati, Ohio, for appellee Ferris. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
[ 1 ] Is it the intejit of the Ohio statute to exact a franchise tax in re- 
spect of an insolvent domestic corporation, where the corporation has 
either been adjudged a bankrupt or its assets hâve been placed in the 
hands of a receiver (vvho, though empowered toi continue the business, 
such as that of mining and selling coal, is not shown or claimed to hâve 
continued the business except only so far as this may hâve been in- 
volved in his admitted collection of claims and discharge of debts of 
the corporation), and where the tax claimed is for a time subséquent 
to the tax year in which such adjudication or appointment took place? 

The facts deducible from the présent records do not call for décision 
upon some features of the arguments of counsel. For example, wheth- 
er the tax would be recoverable for such a period: (1) If it were 
made to appear in respect of a corporation, which is in bankruptcy or 
whose assets are in the hands of a receiver, that there will be a sur- 
plus of assets after discharge of the indebtedness ; or (2) if a receiver- 
ship were created with authority in the receiver to continue the busi- 
ness, and the business were in fact conducted by him during a period 
for which the tax is not paid. No such case is before us, but simply 
stating thèse instances serves measurably to clarify the présent situa- 
tion. The instant cases hâve to do with corporate assets which had 
been taken from the corporations in virtue of judicial orders, and at 
times when the corporations were admittedly insolvent; and, further, 
it is to be remembered that the présent claims for taxes are not for the 
years in which any of the corporate assets were seized, but are for 
years subséquent to the seizures, and while the assets were in the cus- 
tody of the law for the sole purpose of being converted into money 
and applied toward payment of the corporate debts. 

[2] Concededly, thèse corporations fall nominally within the class to 
which the franchise fee or tax claimed in terms applies, for they were 
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organized under the laws of Ohio "for profit." 3 P. & A. O. G. C. § 
5495. Before giving attention to the nature of the fee as it has been 
judicially defined, référence will be made to its statutory sanction. 
The amount is computed according to a prescribed standard. Domes- 
tic corporations are required to file reports annually with the state tax 
commission in either May or June; and every report must be made 
under oath by one of the officiais of the corporation (sections 5495, 
54%, Id.), and must show, among other facts not now important, the 
issued and outstanding capital stock of the company (section 5497, Id.). 
The tax commission is then required to détermine, and certify to the 
auditor of state, the amount of stock outstanding. The auditor must 
by August 15th "charge for collection, * * * from such corpo- 
ration, a fee of three-twentieths of one per cent." upon the amount of 
stock so certified to him; the fee is payable by the Ist of the following 
October (section 5498, Id.). It will be observed that the fee is thus 
made an annual charge, though the statute does not specify the year 
for which the charge is made. Judge Clarke held, in the présent bank- 
ruptcy interventions, that this period is the current calendar year, 
while Référée Doyle held in Bank v. Aultman, 12 Am. Bank. R. 13 
(same case, 14 O. F. D. 298), that it is "the year ensuing after the filing 
of the annual report." It is not necessary to détermine which of thèse 
periods is the correct one, for it must be one or the other, and, in view 
of the tax recoveries allowed below, each of the corporations lost pos- 
session and control of . its property within a tax-paid period ; but we 
are disposed to believe Judge Clarke's conclusion is right. 

The particular portion of the Ohio législation which, as we hâve 
seen, authorizes the charge to be made, calls it a "fee," and this was 
true of the original act, commonly known as the Willis Law. 95 Ohio 
Laws, 124, 125. The évident reason for adopting this name, when it is 
considered in connection with the mode selected for Computing the 
amount to be exacted, was to distinguish the charge from a tax on 
property, and so to avoid the limitation of the Ohio Constitution which 
requires "ail real or personal property" to be taxed "according to its 
true value in money." Article 12, § 2, Const. of 1851 and 1912. Fran- 
chises hâve never been regarded as property, within the meaning of 
this limitation. Southern Gum Co. v. Laylin, 66 Ohio St. 578, 593, 
et seq., 64 N. E. 564; article 12, § 10, Const. of 1912. It was because 
of this distinction that the Willis Law was sustained ; the charge it 
imposed being defined as "a franchise tax, and not a tax on property." 
Southern Gum Co. v. Laylin, supra, 66 Ohio St. at page 578, syl. 6, 
64 N. E. 564. The décision, however, did not point out the particular 
franchise that was affected by the act ; that is, whether it was the right 
of the corporation to exist or its right to exercise the powers contem- 
plated by its charter- — its articles of incorporation — or both, though it 
was said in the course of the opinion (66 Ohio St. 596, 597, 64 N. E. 
564) that the fee was not a tax on the stock, since the stock was not 
owned by the company but by the stockholders. Mr. Justice Day, 
when considering a kindred statute (of New Jersey) and the différent 
names which had there been applied to a similar charge, said of the 
provision requiring corporations to "pay an annual license fee or fran- 
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chise tax * * ♦ on ail amounts of capital stock issued and out- 
standing" (P. L. 1892, p. 136; 3 Gen. S'tat. N. J. p. 3338) that it was 
"a tax imposed by the state upon the corporation for the privilège of 
existence and the continued right to exercise its franchise." New 
Jersey v. Anderson, 203 U. S. 483, 490, 493, 27 Sup. Ct. 137, 51 L. 
Ed. 284.^ The efïect of the New Jersey statute, as thus defined by 
Mr. Justice Day, would seem to justify imposing the tax while the 
corporation through permanent dispossession of its property was in no 
sensé active, but simply passive, as respects alike the franchises to be 
and to do; and yet this hardly could hâve been intended, since that 
question was not involved in the case. The tax there claimed and 
allowed was for the year of the bankruptcy and the year next pre- 
ceding; and it is worthy of notice that the state did not seek allowance 
for any year in which the bankrupt company had not, for at least 
part of the year, exercised its franchises. New Jersey v. Anderson, 
203 U. S. 485, 494, 27 Sup. Ct. 137, 51 L. Ed. 284. 

The Ohio franchise tax must be laid with référence to "the reason- 
able value of the privilège or franchise originally conferred, or its 
continued annual value thereafter." Southern Gum Co. v. Laylin, su- 
pra, 66 Ohio St. 578, syl. 3, and page 594, 64 N. E. 564. The court 
was then, it is true, dealing with a gênerai law and its opération on ail 
corporations of given classes throughout the state, and not with iso- 
lated companies which were in the exercise of their franchises, though 
under such exceptional conditions as would render the tax a hardship 
(Ohio Tax Cases, 232 U. S. 577, 589, 34 Sup. Ct. 372, 58 L. Ed. 711; 
Ohio River & W. Ry. Co. v. Dittey [D. C] 203 Fed. 537, 541— three 
judges sitting— affirmed in Ohio Tax Cases); still the fact that the 
statute has survived the restriction so declared in the Laylin Case 
would seem to indicate that it could not bave been the législative pur- 
pose to impose the tax upon any distinct class of corporations, such 
as insolvent companies, whose property has been taken from them 
permanently and whose franchises are neither exercised nor of any 
practical value. The obvions burden that must otherwise be cast on 
the creditors gives emphasis to this view. Indeed, the paramount pur- 

1 The diflBcuIty to deflne the nature and incidence of the tax under the 
New Jerse.y act may be seen in décisions of that state. Thus an earlier 
statute required the corporation to pay "a yearly license fee or tax * * • 
on the amount of capital stock," and in Honduras Co. v. Board of Assessors, 
54 N. J. Law, 278, 2S2, 23 Atl. 668, 670, this was construed to be "a franchise 
tax exacted from the company as the priée of the right and privilège, which 
It received from the state, of being a corporation." Lumberville Bridge Co. 
V. Assessors, 55 N. J. Law, 520, 533, 537, 26 Atl. 711, 25 L. R. A. 134, is ta 
the same effect. Marsden Co. v. Assessors, 61 N. J. Law, 461, 462, 39 Atl. 
638, applied the language just quoted from the Honduras Co. Case when con- 
sidering the tas defined, as above stated, by Mr. Justice Day. In re United 
States Car Co., 60 N. J. Eq. 514, 516, 43 Atl. 673, 674, says of the exaction: 
"In fact It Is not, strictly speaking, a tax at ail, nor has it the éléments of 
one. It is in reality an arbitrary imposition laid upon the corporation, with- 
out regard to the value of Its property or of its franchises, and without regard 
to whether It exercises thei latter or not, solely as a condition of Its con- 
tinued existence." Hancock, Comptroller, v. Singer Mfg. Co., 62 N. J. Law, 
2S9, 336, 41 Atl. 846, 42 L. R. A. 852, defines the charge to be "a tax on the 
capital stof-k of the corporation." 
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pose of the statute is to tax corporations, which are in control of their 
property and engaged in the exercise of their franchises. This ap- 
pears in several ways. It is seen in the provision of the statute which 
requires the secretary of state to keep a correct list of the corporations 
"engaged in business" within the state, and monthly to certify reports 
ta the tax commission showing new corporations, changes in capital 
stock, dissolution of corporations, and giving such other information 
as the commission may require. Section 5514, vol. 3, O. G. C. It is 
seen also in the provision which authorizes a corporation, upon mère 
retirement from business, to secure exemption from the requirement 
either to file annual reports or to pay the tax, if only it file a certificate 
of such retirement with the secretary of state. Section 5520, Id., and 
sections 11974 and 11975, vol. 5, Id. 

Further, the remédies best calculated to bring about prompt compli- 
ance with the act, and so produce the revenue contemplated, are evi- 
dently aimed against going concerns, since those concerns alone would 
be injuriously affected by enforcement of the remédies. For example, 
upon failure for 90 days to file the annual report or pay the tax, the 
secretary of state is clothed with power, if he is not under duty, to 
cancel the articles of incorporation, when "ail the powers, privilèges 
and franchises conferred * * * by such articles * * * shall 
cease and détermine" (section 5509, Id.) ; but the efifect of this may be 
avoided through compliance with the statute at any time within two 
years (section 5511, Id.) ; or, upon such failure, the Attorney General 
may on request of the tax commission institute suit to enjoin the cor- 
poration from transacting business until the report is filed or the tax 
paid, according as the one or the other failure is involved (section 5512, 
Id.). It is true, after such failure and on request of the tax commis- 
sion, resort may be had to proceedings in quo warrante, "to forfeit 
and annul" the "privilèges and franchises." Section 5513, Id. But it 
is not to be presumed that this remedy would be invoked in the absence 
of convincing reasons for believing that the other remédies would fail. 
Where the corporation is in control of its assets, its ofiîcers will natu- 
rally either yield to the other remédies, or place the corporation in re- 
tirement, or voluntarily dissolve it, and sa secure exemption. Sections 
5520, 11974, 11975, and 11976, before cited. The significance, then, 
of such a remédiai scheme as this, and of the means of retirement and 
dissolution pointed out, is that they strike at the vital interests of com- 
panies worth saving, and force into retirement or dissolution compa- 
nies not worth perpetuating though having assets suiïicient to interest 
their officers and stockholders. It results, we think, that the statutory 
provisions thus far alluded to tend tO' show a législative design not fur- 
ther to tax an insolvent corporation, whose tax bas been paid for 
every year in any part of which the company exercised its franchises 
through pursuit of its business, and whose assets bave ever since been 
in course of distribution among creditors under proceedings, such as 
are involved hère, in bankruptcy or receivership. Plainly, as respects 
a situation like this, resort to any of the spécial remédies mentioned 
would be futile in an attempt to compel the corporation itself to pay 
the tax. 

229 F.— 57 
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[3] In view, hovvever, of certain other parts of the statute, to which 
attention will presently be called, the state contends that the tax ac- 
crued against the présent corporations after the tax years respectively 
in which the trustées in bankruptcy and the receiver were appointed, 
and that it will continue to décrue until formai corporate dissolution 
(or its équivalent) takes place. We cannot accept this view of the stat- 
ute ; but obviously it is not necessary to pass upon counsel's interpré- 
tation of the act as respects a time after the corporate assets are fully 
converted and applied to the debts. It is now important carefully to 
discriminate between the part of the statute which distinctly author- 
izes the tax to be laid, and the parts which either secure payment of 
the tax or provide for putting an end to it. For it is a long-settled 
and familiar doctrine, applicable to ail forms of taxation, that the lég- 
islative body must express its intention to tax in distinct and unam- 
biguous langitage ; the language employed cannot be extended, by im- 
plication, beyond its clear import, and well-founded doubts engen- 
dered in attempting to apply the statute must be resolved in favor of 
the taxpayer. Eidman v. Martinez, 184 U. S'. 578, 583, 22 Sup. Ct. 
515, 46 L. Ed. 697; United States v. Wigglesworth, 2 Story, 368, 374, 
Fed. Cas. No. 16,690 ; People ex rel. N. Y. M. & N. T. Co. v. Gaus, 198 
N. Y. 250, 255, 91 N. E. 634; Martin L. Hall Co. v. Commonwealth, 
215 Mass. 326, 329, 102 N. E. 364; Supervisors v. Tallant, 96 Va. 723, 
726, 32 S. E. 479. _ 

[4] One provision relied upon in terms makes the tax the fiirst and 
best lien on ail property of the corporation, "whether such property is 
employed by the * * * corporation in the prosecution of its busi- 
ness or is in the hands of an assignée, trustée, or receiver for the bene- 
fit of the creditors and stockholders thereof." Section 5506, Id. No 
lien was provided by the original Willis Act, and so the efïect of a 
lien was not passed on in Southern Gum Co. v. Laylin, nor do we 
find that it has been considered in any other décision. We hâve seen 
that one feature of the relief sought in the présent interventions is to 
hâve this lien enforced through orders to be entered against the trus- 
tées and the receiver. It is not claimed in behalf of the state that the 
lien opérâtes even indirectly to impose the tax, as a tax, upon the prop- 
erty. To treat the lien as in efïect a tax would be to violate the prin- 
ciple upon which the tax was or can be sustained under the Constitu- 
tion of Ohio ; for it scarcely is necessary to say that taxing a corpora- 
tion according to a rate computed upon its issued and outstanding 
capital stock is not taxing the corporate property "according to its true 
value in money." The lien, therefore, cannot hâve any reason to ex- 
ist save to secure payment of the tax for such period only as the stat- 
ute intends that it shall be imposed ; the tax f ailing, the lien must fait 
with it. 

The argument is, however, that the words which immediately fol- 
low those specifically creating the lien — that is, the words "whether 
such property" is held by the company or is "in the hands of an assign- 
ée, trustée or receiver" — should be regarded as a source of authority to 
continue the tax. Thèse words do not purport to authorize a tax to be 
laid; they refer to one already rightfully laid; and hence the words 
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are given effect, and we think due effect, when construed, in instances 
like those now in issue, to apply only to sucli taxes as accrue before 
and during the tax year in which the corporate property passes into the 
hands of "an assignée, trustée or receiver." The lien also is thus given 
etïect; and the other words are, moreover, kept in accord with the 
paramount purpose of the act as before pointed eut in connection with 
the only provision 'that explicitly authorizes a tax at ail. It is to be 
borne in mind, too, that the statute does not automatically fix and im- 
pose the amount of the tax, which is to be charged against any par- 
ticular company. The présent records fail to show that a tax was in 
fact charged against any of the companies for the years hère in dis- 
pute ; and the omission seems quite natural, since the words now under 
considération certainly do not in ternis authorize the tax to be charged 
as respects such a time against companies which were then in the plight 
hère revealed. 

[5] A still further provision, which is found in the chapter of the 
Ohio statutes relating to "Dissolution of Corporations," is relied on. It 
is there provided that in case of " * * * the winding up of a cor- 
poration * * * ]3y proceedings in assignment or bankruptcy," a 
certificate to that effect shall be signed by the clerk of the court in 
which the proceedings are pending and also be filed with the secretary 
of State. Volume 5, Id., §§ 11974 and 11975. This language, instead 
of being appropriate to authorize the tax either to be laid or contin- 
ued, shows an intent to omit the tax. The contention, however, is 
that the provision requires the tax to be collected through enforce- 
ment of the lien against the assets in the hands of a trustée in bank- 
ruptcy, unless and until the certificate of the clerk is filed with the 
secretary of state. This, of course, concèdes that the act of filing the 
certificate would operate to prevent further accrual of the tax; and 
the concession is rightly made, since the Willis Law by clear implica- 
tion treats a certificate so filed as a législative direction to exempt the 
corporation from the requirement either to make annual reports or 
pay the tax. Volume 3, Id., § 5520, and vol. 5, Id., §§ 11974 and 
11975. The statute employs the words "winding up of a corporation 
* * * by proceedings in assignment or bankruptcy" to describe a 
corporate condition, which signifies that the corporation ought not to 
bear the burden of a franchise tax. 

The contention is thus reduced to one concerning the effect of an 
omission to certify to the existence of the condition. The évident ob- 
ject of requiring the certificate to be filed is to apprise the state offi- 
ciais of the fact that such a condition exists. The condition, how- 
ever, in each of the présent instances, must hâve been known to the 
state représentatives when they caused the interventions to be made 
in the bankruptcy proceedings. It is true the interventions occurred 
after the years had elapsed for which the présent tax claims are made ; 
but the opportunity, not to say necessity, to ascertain the dates of com- 
mencement of the bankruptcy proceedings, is none the less apparent. 
The existence of the condition, not the certificate, is manifestly the 
ultimate token of the purpose not to impose the tax. Surely an omis- 
sion to give formai notice of the condition was not meant to hâve the 
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effect of sanctîoning exaction of the tax in the face of actual knowl- 
edge of the condition. 

The real effect of thèse two statutory provisions will be more clearly 
seen when they are considered together and applied to the three cor- 
porations in question. The first provision is made applicable where the 
property is in the hands of an "assignée, trustée or receiver," and the 
second where the corporation is involved in "winding up" proceedings 
in "assignaient or bankruptcy." It is plain that the terms employed 
in thèse two provisions contemplate corporate conditions which may 
be identical, as, for instance, the property of a given corporation may 
be "in the hands of an assignée," according to the first provision, and 
at the same time involved in "winding up" proceedings, within the 
meaning of the second ; and it is manif est that the question of ac- 
crual of the tax, or of the means of avoiding it, would hâve to be tested 
by a considération of both provisions. The reason for this is that 
the second provision is bottomed on a corporate condition, which, in 
the législative mind, cannot in justice bear the burden of a franchise 
tax. It certainly is not to be said that a corporation which would 
answer to the descriptive terms of each provision would be both amen- 
able to the tax under the first and excusable under the second. It 
must follow that, wherever a corporate condition such as this actu- 
ally exists, an exaction of the tax in spite of the condition would con- 
travene a well-defined législative purpose. 

No better illustration of this can well be found than the one pre- 
sented in the instant cases. It so happens that the particular receiver- 
ship proceeding involved hère is in légal effect a "winding up" proceed- 
ing, quite as certainly as it would hâve been if the corporation had 
made an assignaient under the laws of Ohio ; and whether such a course 
would hâve been an occasion for a bankruptcy proceeding or not, the 
Ohio statute, as we hâve seen, treats the one as well as the other pro- 
ceeding as signifying a corporate condition that ought to excuse the 
tax. It is therefore to stick in the bark, to try to differentiate the prés- 
ent interventions by reason of the forms of proceedings which happened 
to hâve been resorted to for the purpose, common to ail, of turning 
over the corporate properties to the creditors. Hence we see no rea- 
son why the construction which we bave already placed on the pro- 
vision relating to an "assignée, trustée or receiver" should not be ap- 
plied to the tax claims made in respect of the corporate bankrupts and 
their assets, as well as to the claim made in relation to the corpora- 
tion and its assets involved in tlie receivership ; the corporate condi- 
tions being the same, the rule ought to work both ways. 

[8] Nor, as regards the présent question, are we able to see any 
ground for effective distinction between the cases because of the fact 
that the receiver was not, and the trustées were, invested with the titles 
in trust to the property which came into their hands respectively. The 
question of title of this character does not seem to be the test of the 
right to recover a tax; for, if it could be rightly said that the tax 
was intended automatically to continue to accrue and the lien to at- 
tach, it is not at ail clear that the property in the hands of each of 
thèse officiais would not be bound regardless of any question of title 
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in them. In re Keller (D. C.)_ 109 Fed. 131, 132, 133. It is true that 
Judge Shiras was dealing with a tax on personal property in Re 
Keller, but manifestly this can make no différence, since the property 
hère would in the event stated be affected by the lien, the same as it 
would hâve been if the incidence of the tax had been the property 
instead of the franchises. 

When we thus treat the interventions alike for purposes of the tax 
in dispute, we appreciate the fact that we could not do so if the re- 
ceiver had during the tax years in question conducted the corporation 
business in the regular way ; for he then would hâve been chargeable 
with having exercised the franchises. Central Trust Co. v. N. Y., 
C. &• N. R. R. Co., 110 N. Y. 250, 257, 18 N. E. 92, 1 L. R. A. 260, 
opinion by Judge (later Mr. Justice) Peckham. As we understand 
the facts of the preseiît cases, however, the receiver was during those 
3'ears no more engaged in exercising the corporate franchises than the 
trustées in bankruptcy were during the tax years for which recoveries 
are sought against them. The corporations were, and so far as 
appears still are, to ail intents and purposes extinct, and so could not 
then, any more than they can now, exercise their franchises.'' The 
imposition of a tax on franchises implies, if as hère it does not ex- 
press, a privilège to exercise them ; and we hâve seen that the stat- 
ute contemplâtes the occurrence of conditions which effectually pre- 
vent the use of the privilège. It is therefore not perceived why the 
contention that the présent tax can be imposed in respect of any of 
thèse corporations or the properties is not opposed to the principle of 
the settled rule prevailing in Massachusetts concerning a similar tax 
and aiso corporations in effect similarly situated. This rule is stated 
in Commonwealth v. Lancaster Savings Bank, 123 Mass. 493, 496: 

"Beins; a tax upon tlie pi'ivilese of transactins a partlcular business, it 
wonld wem necessarily to foUow that If, at the tinie when the tax is to be 
assessert and Is declared to accrue, the corporation, has for the pnrpose of 
transacting its business practically ceased to exist and can no longer enjoy 
tlie privilège, then no tax is to be exacted." 

True, the corporation in that case had been perpetually enjoined 
from doing any furiher business, and receivcrs had been appointed 
to wind up the affairs of the corporation ; but the corporation was 
permitted to continue its organization for the purpose of doing such 
acts as were necessary in settling its atïairs. However, in Greeniield 
Savings Bank v. Commonweahh, 211 Mass. 207, 210, 97 N. E. 927, 
it was in sul^stance held that the fact alone that the bank was dispos- 
sessed of its property, though an injunction was not issued against 
resumption of its business, was sufficient to excuse the tax. The 
Massachusetts rule, as it existed prior to the décision in the Green- 
field Savings Bank Case, was recognized as sound by Judge Peckham 
in Central Trust Co. v. N. Y., C. & N. R. R. Co., sunra, 110 N. Y. 
at p. 258, 18 N. E. 92, 1 L. R. A. 260; and the reason for the ap- 

2 The offleers, directors, and agents of the eoinpany whose property was in 
the hands of the receiver were "enjoined froni iutevfering with or disposing 
of tlie com])any's property "in any way, except to transfer, convey, and turn 
over tlie same to the receiver." 
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proval would seem still to apply, though the rule has in effect been 
modified in the later Massachusetts décision. 

Attention has been called to the récent décision of the Court of 
Appeals for Cuyahoga county, Ohio, in Morley v. Hippodrome Co., 
13 Ohio Law Rep. 295. It was there decided that a franchise tax ac- 
cruing after appointment of a receiver for the corporation is entitled 
to préférence as against the funds in the hands of the receiver. The 
facts stated in the report of the décision do net distinctly show wheth- 
er they are in ail essential respects like the facts of the présent re- 
ceivership case, though we regret that the décision in that case and the 
présent décision seem in some particulars not to be in accord. We 
may be mistaken, however, since the two décisions of the Suprême 
Court of Ohio, there cited, La Fayette Bank v. Buckingham, 12 Ohio 
St. 419, and Cheney v. Maumee Cycle Co., 64 ôhio St. 205, 60 N. E. 
207, bave no apparent relevancy to the receivership case presented 
hère; and if the décision cited from New Jersey (In re West Car 
Company) was, as we think, meant to be In re United States Car Co., 
60 N. J. Eq. 514, 43 Atl. 673, it is not necessarily applicable hère, 
for although it passed upon a "tax assessed" after appointment of the 
receiver, it fails to state for what period with référence to the appoint- 
ment the assessment was made. 

Upon ail the f oregoing considérations, we are constrained to beHeve 
that the language relied on by the learned counsel for the state is in- 
sufficient to sustain the daim that the tax continued to accrue for the 
periods now under review. The language is certainly not explicit; 
it is ambiguous, to say the least of it, and so gives rise to doubts whicb 
are fatal to the right of recovery. Since the basis of the décision is 
that no tax accrued, there can be no lien ; and hence it is not neces- 
sary to pass upon the provisions of the Bankruptcy Act under which 
it is claimed the tax should be allowed and the lien enforced. 

The decree in each case is affirmed, with costs. 



PUBLIC SERVICE Kï. CO. et al. v. HEROLD 
(and sisteen otlier cases). 

(Circuit Court of Appeals, Thlrd Circuit. January 21, 1916.) 

Nos. 2011-2027. 

Ikterxal Revenue ©=59 — Excise Tax o:; Corporations — Corporation 
Bngaged in Business. 

Corporation Tax I,aw (Act Aug. 5, 1909, c. 6) § 38, 36 Stat. 112 (Oomp. 
St. 1913, § 630O), providiug tliat "every corporation * * ♦ organized 
for profit * * * and engaged in business lu any state * * * ghall 
lie subject to pay annually a spécial excise tax with respect to the car- 
rying on or doing business by such corporation," imposes sueh excise tax, 
not because of every act perfonned by a corporation under its incidental 
powers, but upon the privilège of doing and carrying on the business for 
whlcli the corporation is organized, and when it ceases tlie conduct of 
such business by turning it over to be carried on by another, it ceases to 
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be subject to the tax so long as It commits no act by which the resump- 
tlon of its business is to be inferred. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§' 13-28; 
Dec. Dig. <©=:59.] 

2. INTEENAL ReVE>-UE ©=9 ExCISE TAX ON CORPORATIONS CORPORATIONS 

Engaged in Business. 

Various acts of lessor publie service corporations considered, and held 
Bot to constitute the carrying on or doing business withln tlie meaning 
of the Corporation Tax Eaw. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-2S ; 
Dec. Dig. <g=a9.] 

3. Internal Revenue <g=>9 — Excise Tax on Corporations — Corporations 

"Engaged in Business." 

A corporation authorized by its charter to "manufacture, buy, sell, 
lease and let power plants and generating stations for the manufacture 
and distribution of electric current" is not, because a part of its author- 
ized business Is the leasing of property, carrying on or doing business 
within the meaning of the Corporation Tax Law, where by a lease it 
divested itself of ail of its property, and has since merely niaintained its 
entity and coUected and dlsbursed the rents for the dembsed property. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 1.3-28 ; 
Dec. Dig. ©=9. 

For other définitions, see Words and Phrases, First and Second Séries, 
Doing Business.] 

4. Internai, Revenue <S=>38 — Excise Tax on Corporations — Suits to Re- 

cover Taxes Paid. 

Pleadings of plaintiffs in suits brought to recover taxes paid under pro- 
test under the Corporation Tax Law construed, and held to show that the 
suits were brought against the coUectors oflicially to enforce the statu- 
tory remedy and were therefore subject to the limitations imposed by 
statute. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 83, 84 ; 
Dec. Dig. <@=38.] 

5. Internal Revenue ®=338 — Excise Tax on Corporations — Suit to Recov- 

er Tax PAin — Limitation. 

Corporation Tax Law (Act Aug. 5, 1909, c. 6) § 38, 36 Stat. 112 (Comp. 
St. 1913, 1 6307), exteuds ail laws relating to the remission or refund of 
internai revenue taxes so far as applicable to the tax imposed therebv, and 
Rev. St. §§ 3220, 3226-3228 (Comp. St. 1913, §§ 5944, 5949-5951), thereby 
made applicable, provide that no suit for the recovery of such taxes 
shall be maintained until an appeal has been taken to the Commissioner 
of Internai Revenue and acted on by hlm, nor unless brought withln two 
years after the cause of action accrued, and that ail claiius for refund 
must be presented to the Commissioner within two years. Held that, 
where no claim under said act is so presented within the two years, no 
suit can be maintained thereon. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 83, 84 ; 
Dec. Dig. <©=538.] 

In Error to the District Court of the United States for the District 
of New Jersey; Wilham H. Hunt, Judge. 

Actions by the Public Service Railway Company and the Consoli- 
dated Traction Company, by the Public Service Railway Company and 
the Rapid Transit Street Railway Company, by the Public Serv- 
ice Gas Company and the Newark Consolidated Gas Company, 
and by the Public Service Electric Company and the United Electric 
Company of New Jersey, ail against Herman C. H. Herold; by the 

^ssFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Public Service Railway Company and the Camden Horse Railroad 
Company and by the Public Service Railway Company and the Can> 
den & Suburban Railway Company against Isaac Moffett ; by the Pub- 
lic Service Electric Company and the South Jersey Gas, Electric & 
Traction Company and by the Public Service Corporation of New 
Jersey and South Jersey Gas Electric & Traction Company against 
Herman C. H. Herold ; by the Public Service Corporation of New 
Jersey and the South Jersey Gas, Electric & Traction Company against 
Isaac Moffett; and by the Public Service Railway Company and the 
Bergen Turnpike Company, by the Public Service Railway Company 
and the New Jersey & Hudson River Railway & Ferry Company, by the 
Public Service Corporation of New Jersey and the Gas & Electric Com- 
pany of Bergen County, by the Public Service Electric Company and 
the Somerset, Union & Middlesex Lighting Company, by the Public 
Service Corporation of New Jersey and the Somerset, Union & Mid- 
dlesex Lighting Company, by the Public Service Gas Company and 
the Hudson County Gas Company, by the Public Service Corporation 
of New Jersey and the Paterson & Passaic Gas & Electric Company, 
and by the Public Service Gas Company and Essex & Hudson Gas 
Company, ail against Herman C. H. Herold. From the judgments, 
plaintiffs bring error, and in two cases défendant also brings error. 
Certain of the judgments affirmed. and others reversed. See, also (D. 
C.) 219 Fed. 301, and (D. C.) 227 Fed. 486, 490, 491, and 494. 

Frank Bergen, of Newark, K. J., for plaintiffs in error. 

J. Warren Davis, U. S. Atty., and J. L. Bodine, Asst. U. S. Atty,, 
both of Trenton, N. J., for défendant in error Herold. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The plaintiffs in thèse cases are pub- 
lic utility corporations organized under the laws of the State of New 
Jersey. They are lessors and lessees of the property of such corpo- 
rations. The défendants were Collcctors of Internai Revenue for the 
United States in the First and Fifth Districts of New Jersey re- 
spectively. 

This litigation, including seventeen cases, numbered in this court 
2011 to 2027 inclusive, grew out of the collection of taxes for the 
years 1909, 1910, 1911 and 1912, assessed against the lessor plaintiffs 
under section 38 of the Act of Congress. approved August S, 1909' (36 
IStat. 112, U. S. Comp. Stat. 1913, §§ 6300-6307), being a portion of 
the tarift' act of that year and commonly called the Corporation Tax 
Law. The tax under this law is imposed upon the privilège of carry- 
ing on or doing business in a corporate capacity. The lessor plaintiffs 
contend that they were not subject to the tax, because prior to the 
year 1909 they had leased their property and franchises to the lessee 
plaintiffs, and had not been engaged in business within the meaning 
of the act since the leases were made. 

The taxes were paid under protest, and after claims for their re- 
fund had been made and rejected, thèse suits were brought to recover 
the amounts paid. The lessees were joined with their respective lessors 
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as parties plaintiff, because the money paid was advanced by the les- 
sees under terms of the leases which imposed upon them the payment 
of taxes. 

There are two questions involved in thèse cases: (1) Were the 
lessor plaintiffs engaged in business within the meaning of the act, and 
therefore subject to the tax ; and (2) Is recovery of the amounts paid 
for the years 1909 and 1910 barred by the fédéral statute of limita- 
tions, being sections 3220, 3226, 3227 and 3228 of the Revised Stat- 
utes of the United States? Thèse two issues are raised in the re- 
spective cases by appropriate pleadings. The facts are established bv 
a spécial verdict in each case. (D. C.) 219 Fed. 301 ; (D. C.) 227 Fed. 
486; (D. C.) 227 Fed. 490; (D. C.) 227 Fed. 491 ; (D. C.) 227 Fed. 494. 

In order to avoid confusion f rom the multipliciîy of parties, the cases 
will be considered by their nuinbers rather than by their titles. In 
cases Nos. 2017, 2018. 2021 and 2023, the first question alone is in- 
volved. In Nos. 2011, 2012, 2019, 2025, 2026 and 2027, only the 
second question is involved. In the remaining cases. Nos. 2013, 2014, 
2015, 2016, 2020, 2022 and 2024, both questions are raised upon writs 
of error taken by one party or the other, that is, in this group of cases, 
the défendants allège that the lessor plaintififs were engaged in business 
taxable under the act during the years 1909 to 1912 inclusive, and that 
recovery of payments for the years 1909 and 1910 is barred by the 
statute of limitations. Excepting in Nos. 2013 and 2020, the court gave 
judgment to the défendants in thèse cases for ail payments made in 
the four years. The finding of the court in Nos. 2013 and 2020, that 
the lessor corporations were not doing business within the meaning of 
the act, is challenged by the defendant's writs of error. 

The first question, whether the lessor corporations were doing busi- 
ness in a manner to make them liable to the corporation tax, had its 
rise in leases made between the dififerent groups of lessor and lessee 
plaintiffs. Thèse leases were similar in form to those commonly en- 
tered into by utility corporations when one surrenders to another for 
a long term its property and franchises, and reserves to itself only its 
non-delegable powers or franchises, which, under covenants, it un- 
dertakes to exercise for the benefit of the lessee. 

The acts performed by the lessor corporations under their reserved 
powers, other than the maintenance of their corporate existence, as 
they appear in the spécial verdicts, were done in pursuance of the terms 
of leases, made before the enactment of the Corporation Tax Law, and 
were performed at the direction of the lessee corporations. They may 
be summarized as follows: 

In No. 2013, the lessor (1) authorized the voting of the stock of an- 
other Company owned by it in favor of a proposed lease by that Com- 
pany ; (2) authorized the voting of stock in another company for the 
élection of directors ; (3) extended pipe lines for the use of the lessee 
under the terms of the lease. 

In No. 2017 (227 Fed. 486), the lessor (1) sold certain stocks and 
bonds, and directed its trustée under a mortgage to pay the proceeds 
to the lessee ; (2) applied to the Board of Public Utility Commissioners 
for leave to issue bonds to repay lessee for improvements ; (3) direct- 
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ed the trustée under the mortgage to pay to the lessee insurance money 
received from fire losses, for the restoration of the property. 

In No. 2018, the lessor (1) issued bonds to pay the lessee for ex- 
penditures made on the demised property ; (2) rectified a mistake re- 
specting the deposit of certain shares of stock; (3) authorized the 
cancellation of an option. 

In No. 2020, the lessee (1) maintained its corporate organization ; 
(2) received and distributed rents. 

In No. 2021 (227 Fed. 490), the lessor (1) authorized the purchase 
of property ; (2) applied for a franchise to lay tracks ; (3) renewed 
leases ; (4) called for the return of old certificates of stock of merged 
companies for cancellation. 

In No. 2023, the lessor (1) requested the trustée of a mortgage of 
underlying property to deliver bonds for cancellation ; (2) delivered 
for cancellation bonds that had been paid ; (3) delivered its own bonds 
for certain shares of stock under a consolidation antedating the lease. 

In No. 2015 (227 Fed. 494), the lessor (1) provided for an issue of 
bonds to refund maturing bonds; (2) conveyed certain real estate 
covered by the lease ; (3) petitioned for and accepted an ordinance for 
additional railway tracks. 

In No. 2016, the lessor performed the same three acts as in No. 
2015. 

In No. 2022 and No. 2024, the lessor's acts were similar to those 
done in one or several of the preceding cases. 

In No. 2014 (227 Fed. 491), the lessor, under its corporate powers 
to engage in the business of leasing property, leased ail its property 
and franchises to the Public Service Corporation of New Jersey. 

Thèse several corporate activities (excepting those in Nos. 2013 and 
2020), were held by the trial court to constitute doing business within 
the meaning of the Corporation Tax Law. This law provides : 

"That every corporation • • • organized for profit ♦ • * and ert- 
gaged in tusineas in any state • * • shall be subject to pay annually a 
spécial excise tax with respect to the carrying on or doing business by such 
corporation. ♦ * * " Comp. St. 1913, § 6300. 

It has been repeatedly held by the Suprême Court of the United 
States, Anderson v. The Forty-Two Broadway Co., 239 U. S. 69, 

36 Sup. Ct. 17, 60 L. Ed. ; Stratton's Independence v. Howbert, 

231 U. S. 399, 414, 34 Sup. Ct. 136, 58 L. Ed. 285 ; McCoach v. Mine- 
hill Ry. Co., 228 U. S. 295, 306, 33 Sup. Ct. 419, 57 L. Ed. 842, that 
the tax thus imposed is not an income tax, but is an exise upon the 
conduct of business in a corporate capacity. The character of cor- 
porate business intended to be taxed is described by the law only 
by the gênerai expression "carrying on or doing business." From 
the beginning, therefore, the courts hâve been called upon to con- 
strue the law and to détermine what corporate acts constitute doing 
business within its meaning. 

It was recognized at once that certain corporate acts concern only 
the maintenance of corporate existence, and hâve no relation to the 
conduct of the business for which a corporation is organized, while 
others are done and performed solely in furtherance of that business 
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without relation to the maintenance of the corporate entity. It was 
conceded, that with respect to the former, the law does not impose a 
tax, and with respect to the latter, it does. Between thèse extrêmes ap- 
peared corporate acts partaking of the nature of business transactions, 
but pursued under circumstances that indicated the performance of 
contractual undertakings rather than the conduct of corporate busi- 
ness. Such transactions were presented for adjudication in a number 
of cases pending but not decided at the time judgments were entered 
in the cases under review. Thèse were, therefore, not available to 
the trial court in aid of its conclusions. Thèse décisions rule the 
cases under review, not merely because of the similarity in fact and 
in principle to the issues hère involved, but because of the breadth 
of construction which the courts bave given the statute. 

[1] The substance of this construction is, that the statute imposes 
an excise, not because of every act performed by a corporation under 
its incidental powers, but upon the privilège of doing and carrying on 
the business for which the corporation is organized, and when the 
corporation ceases the conduct of such business by turning it over to 
be carried on by another, it ceases to be subject to the tax so long as 
it commits no act by which the resumption of its business is to be 
inferred. Anderson v. Morris & Essex R. R. Co., 216 Fed. 83, 132 
C. C. A. 327 (C. C. A. Ist) ; N. Y. C. & H. R. R. Co. v. GiU, 219 
Fed. 184, 134 C. C. A. 558 (C. C. A. 2nd) ; Lewellyn v. Pittsburgh, 
B. & L. E. R. Co., 222 Fed. 177, 137 C. C. A. 617 (C. C. A. 3rd) ; 

Traction Companies v. Collectors, 223 Fed. 984, C. C. A. 

(C. C. A. 6th); United States v. Emery, Bird, Thayer Realty Co., 
237 U. S. 28, 35 Sup. Ct. 499, 59 L. Ed. 825 ; McCoach v. Minehill 
& Schuylkill Haven R. R. Co., 228 U. S._295, 33 Sup. Ct. 419, 57 L. 
Ed. 842. It has thus been held that a railroad company, wliose busi- 
ness is the transportation of passengers and freight, ceases to be en- 
gagea in the business for which it was organized when it leases and 
surrenders its entire property to another railroad company to be ex- 
clusively used and operated by it. McCoach v. Minehill R. R. Co., 
supra; Lewellyn v. Pittsburgh, B. & E. E. R. Co., supra. It has also 
been held that such a corporation does not résume the business for 
which it was organized, when by subséquent acts, it elects directors 
and officers for the maintenance of its corporate existence, McCoach 
v. Minehill R. R. Co., supra; collects and distributes rents reserved 
by a lease, McCoach v. Minehill R. R. Co., supra; Corporation Tax 
Cases, 220 U. S. 107, 31 Sup. Ct. 342, 55 E. Ed. 389; collects income 
from securities, and reinvests the same, McCoach v. Minehill R. R. 
Co., supra; issues bonds to meet the cost of acquisition and construc- 
tion of property to be added to demised premises, Anderson v. Mor- 
ris & Essex R. R. Co., supra; N. Y. C. & H. R. R. Co. v. GiU, su- 
pra ; acquires real estate by purchase or the exercise of the power of 
eminent domain for the use of a lessee, Lewellyn v. Pittsburgh, B. & 
L. E. R. Co., supra; N. Y. C. & H. R. R. Co. v. Gill, supra; sells 
real estate and reinvests the proceeds in other property subject to a 
lease. Traction Companies v. Collectors, supra; issues treasury stock 
previously authorized in payment for improvements made by a lessee 
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to demised premises, Anderson v. Morris & Essex R. R. Co., supra; 
Traction Companies v. Collectors, supra. 

[2] A review of the reasons upon which thèse décisions are based 
would add nothing to the subject. It is therefore sufficient to say 
we are of opinion that the acts found by the spécial verdicts in the 
cases under review to hâve been done and performed by the lessor 
corporations were not done or performed by tliem in the conduct of 
the body or substance of the business for which they were organized 
and f rom which they had retired when they turned over their prop- 
erty to their lessees, but were corporate acts performed under the in- 
cidental powers of the corporations pursuant to the terms of contracts 
into which they had entered. 

[3] This view was not seriously resisted by the défendants in any 
of the cases, excepting in Nos. 2013, 2020 and 2014. In the latter 
case, the lessor corporation had very broafl powers, aniong which 
was the power "To manufacture, buy, sell, lease and let, power plants 
and generating stations for the manufacture and distribution of elec- 
tric current." On July 1, 1907, the lessor corporation leased its prop- 
erty, and thereafter the lessee conducted the business of manufactur- 
ing and distributing electric current. The learned trial judge held 
that by leasing a power plant under its corporate authority to engage 
in the business of leasing such property, the lessor corporation was 
carrying on a business within the définition of its charter powers. Ap- 
plying to this case the test suggested by the Suprême Court in United 
vStates V. Emery-l'ird-Thayer Realty Company, 237 U. S. 29, 35 Sup. 
Ct. 499, 59 L. Ed. 825, we are not inclined to agrée with this conclu- 
sion. In that case the court said : 

"ïhe question is rather vvhat the corporation is doing tlian what it 
could do." 

Under its powers, this corporation could hâve engaged in the busi- 
ness of building and leasing power plants, and in the prosecution of 
that business would hâve been subject to taxation under the Corpora- 
tion Tax Uavi'. What it did was to divest itself by lease of its entire 
corporate property and corporate powers, except its power to exist, 
just as the other lessor corporations did under appropriate powers. 
What it was doing when the taxes in dispute were assessed against 
it, was the maintenance of its corporate entity and the collection and 
distribution of rents received for its demised property. 

We are of opinion that the trial court erred in holding in this and 
other cases, that the lessor plaintififs were doing business within the 
meaning of the act, and were therefore subject to the corporation tax, 
but that it did not err in holding in Nos. 2013 and 2020, that the lessor 
plaintifFs were not doing business within the meaning of the act. 

The second question in thèse cases, whether recovery of the amounts 
paid for the years 1909 and 1910 is barred by the fédéral statute of 
limitations, dépends upon the nature of the actions and the character 
in which the défendants are sued. 219 Fed. 301. 

In the cases grouped in the beginning of this opinion, in which the 
second question appears, the plaintifïs sought to recover for taxes 
paid for the years 1909 and 1910, as well as in some of the cases for 
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taxes paid for the years 1911 and 1912. The circumstances connected 
with the payment of the taxes for the years 1909 and 1910, and the 
institution of suits to recover the same, are thèse: The taxes were 
assessed under the Corporation Tax Law of 1909 and were paid un- 
der protest. More than two years after the dates of payment, the 
plaintiffs appealed to the Commissioner of Internai Revenue for their 
abatement or refund. The appeals were rejected on the ground, 
among others, that the appeals were not filed within two years from 
the time the taxes were paid, whereupon thèse suits were instituted. 

The statutes hmiting the period within which the government sub- 
jects itself to the judgments of the courts for the recovery of revenues 
erroneously or iUegally collected, are thèse: 

The Corporation Tax Law of 1909 {section 38) provides: 

"That ail laws relating to the collection, remission, and refund of internai 
revenue taxes, so far as applicable to and not inconsistent with the provisions 
of this section, are herebv extended and niade applicable to the tax imposed 
by this section." Comp. St. 1913, § 6307. 

The particular statutes contemplated are sections 3220, 3226, 3227 
and 3228 of the Revised Statutes of the United States, the provisions 
of which, in so far as they aiïect the issues of thèse cases, are as fol- 
lows : 

"Sec. 3220. The Commissioner of Internai Revenue * • * is author- 
ized, on appeal to hlm made, to remit, refund, and pay back ail taxes errone- 
ously or iUegally assessed or collected." 

"Sec. 3226. No suit shall be niaintalned in any court for the recovery of any 
internai tax alleged to hâve been erroneously or IUegally assessed or collect- 
ed * * * until appeal shall hâve been duly inade to the commissioner of 
internai revenue * * * and a décision of the commissioner has been had 
thei'ein. 

"Sec. 3227. No suit or proceeding for the recovery of any internai tax al- 
leged to hâve been erroneously or iUegally assessed or collected * * * 
shall be maintained in any court, unless the same is brought within two years 
uext after the cause of action accrued. 

"Sec. 3228. AU clainis for the refundlng of any internai tax alleged to hâve 
been erroneously or iUegally assessed or collected * « * niust be present- 
ed to the commissioner of internai revenue within two years next after the 
cause of action accrued." Comp. St. 1913, §§ 5944, 5949-3951. 

The plaintiffs maintain that they are not subject to the two year 
limitation of thèse statutes, for the reason that they hâve not pur- 
sued the remedy prescribed by the statutes, but hâve foUowed another 
remedy afforded by law. In other words, they claim that they hâve 
not sued the collectors in their officiai capacity under a fédéral law 
which limits their right of action to two years, but hâve sued the col- 
lectors in their personal or individual capacity under a state law, which 
extends their right of action to four years. 

This distinction is based upon the contention, that in collecting taxes 
from corporations for the privilège of doing business when in fact 
they were not doing business within the meaning of the act, the de- 
fendant collectors acted without warrant of law and committed torts 
for which they are personally liable. This contention is based, first, 
upon the légal proposition that a public officiai who attempts to en- 
force an unconstitutional act of Congress or of a State législature, 
and thereby invades personal or property rights, is liable personally 
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for the resulting damages, Ex parte Young, 209 U. S. 123, 28 Sup. 
Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764; 
Virginia Coupon Cases, 114 U. S. 270, 297, 5 Sup. Ct. 903, 962, 29 
L. Ed. 185 ; De Uma v. Bidwell, 182 U. S. 1, 21 Sup. Ct. 743, 45 L. 
Ed. 1041 ; Osborn v. United States Bank, 9 Wheat. 738, 6 L. Ed. 
204; United States v. Lee, 106 U. S. 196, 1 Sup. Ct. 240, 27 L. Ed. 
171, and second, upon the déduction, that a public officiai who at- 
tempts to enforce a valid act of Congress or of a State législature 
against a party to whom the act does not apply, and thereby invades 
Personal or property rights, is likewise liable personally for damages. 
Philadelphia Co. v. Stimson, 223 U. S. 605, 32 Sup. Ct. 340, 56 E. 
Ed. 570; Tindal v. Wesley, 167 U. S. 222, 17 Sup. Ct. 770, 42 L. Ed. 
137; Cunningham v. Maçon R. R., 109 U. S. 446, 452, 3 Sup. Ct. 
292, 609, 27 L. Ed. 992. 

Opposed to thèse contentions the défendants maintain, that the rem- 
edy provided by the statute for the recovery of taxes erroneously or 
illegally collected, is an exclusive remedy and no other can be sub- 
stituted for it. Snyder v. Marks, 109 U. S. 189, 193, 3 Sup. Ct. 157, 
27 L. Ed. 901 ; De Bary v. Dunne (C. C.) 162 Fed. 961 ; Cheatham 
V. United States, 92 U. S. 85, 88, 89, 23 L. Ed. 561. Therefore, if 
the défendants are sued officially, the plaintifïs are limited by the 
fédéral two year statute of Hmitation, and if sued personally, they are 
without right to recover at ail. 

[4] Interesting as this question of law may be, we are clearly of 
the opinion that it has not been raised and therefore cannot be decided 
under the pleadings in thèse cases. Whether the statutory remedy 
for the recovery of taxes erroneously or illegally collected is or is not 
an exclusive remedy, it nevertheless is one remedy. Whether there 
was open to the plaintiffs another which they might hâve pursued 
against the collectors personally, is unimportant in face of the fact 
that they did not sélect such a remedy, but, their protestations to the 
contrary notwithstanding, elected to adopt and pursue the remedy 
provided by the statute. It is true that the names of the défendants 
appear in the titles of the suits w^ithout words descriptive of their 
officiai positions, and so far as the titles disclose, the défendants v/erç 
sued personally. But the form of an action and the rights and lia- 
bilities of parties are not controlled by the title of the suit. They 
are determined by the disclosures of the pleadings. And so the char- 
acter in which a party sues or is sued is determined from the body 
of the pleading and not from the caption of the suit. We must there- 
fore look to the complaints in thèse cases to find the nature of the 
actions and the character in which the défendants were sued. 

Similar complaints, mutatis mutandis, were filed in the seventeen 
cases. One of the complaints, with matters unimportant to the prés- 
ent considération omitted, is excerpted in the margin.'- 

1 No. 2011. 

Plaintiffs, Public Service Eailway Company and Consolidated Traction 
Company, corporations and bodies politic of the State of New Jersey, say: 

"1. Consolidated Traction Company * * » leased ail of its property and 
franchises, except its franchises to be a corporation, to the North Jersey 
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Thèse complaints show that the plaintiffs pleaded the statute with 
the particularity and nicety of common law pleading by stating the 
facts which brought their cases within it, and that they went even 
further and counted upon the statute by making express référence to 
it, and concluded with déclarations that their actions accrued upon 
the statutory acts of the Commissioner of Internai Revenue in refus- 
ing to allow their appeals and to refund the taxes. And in this regard 
it may be noted that if the défendants were sued in their personal 
capacity, the actions against them would hâve accrued to the plain- 
tiffs when the torts were committed, without awaiting the subséquent 
conduct of the Commissioner of Internai Revenue, and the plaintiffs 
in their pleadings would hâve so declared. On the contrary it mani- 
festly appears from a reading of the complaints, that in preparing their 
grounds of action, as well as in declaring upon the actions, the plain- 
tiffs conformed in détail to the acts and the conditions prescribed by 
the statute as prerequisites to the remedy it affords. 

Street Railway Company ♦ • * for the term of 999 years; * • • 
since whlch tlme it has not done or carried on any business whatsoever ex- 
cept the reeeipt of the rental under said lease and the distribution thereof 
among its stockholders. 

"2. By virtue of a merger and consolidation agreement, Public Service Rail- 
way Company was formed by said North Jersey Street Railway Company 
and others, and thereby ail of the said leasehold property became vested in 
t^blie Service Railway Company. 

"3. Défendant was * * * CoUector of Internai Revenue for the Unit- 
ed States in the Fifth District of IVcm? Jersey * * * and as suoh duly 
commissioned under the laïcs of the Vnited States. 

"4. The Commissioner of Internai Revenue of the United States, claiming 
to act under and by virtue of the provisions of ati act of Oongress, approved 
August 5, 1909, assessed a spécial excise tax against the plaintiiï Consolidat- 
ed Traction Company, for excise taxes for the year ending Decemt)er 31, 1909, 
for the sum of $6,225, and that notwlthstanding the fact that under and by 
virtue of the aforesaid lease, said company tcas not doing business within the 
meaning of the said act, nor could it do the sanie, but was simply maintaining 
its corporate existence and collecting and distributing to its stockholders the 
rental paid to it under said lease, and said plaintiff, the said Consolidated 
Traction Company, was not liable under the lato for the payment of said taxes. 
Nevertheless, the said defetidant required and compelled the payment of said 
sum of $6,225, in splte of the protests of the plaintiffs, and thereby the plain- 
tiffs, Public Service Railway Company, as lessee in possession and opération 
of said leasehold property under the ternis of said lease (which required it to 
pay ail taxes against said Consolidated Traction Company or the leasehold 
estate) was thereupon wrongfuUy, illegally and improperly compelled by the 
défendant to pay the said sum of $6,225, which sum the plaintiff Public Serv- 
ice Railway Company, under protest that said company was not lawfuUy lia- 
ble for said taxes, did pay on June 10, 1910, to the said défendant. 

"5. (A claim with similar averments covering taxes assessed for the year 
ending December 31, 1910, and coUected and paid on June 29, 1911.) 

"6. Plaintiffs «i-arfe daim for a refund of the said several sums so paid to 
the said défendant as aforesaid to the Commissioner of Internai Revende, on 
the ground that the same were severally illegally, improperly and wrongfullii 
assessed and collected, by several appUcatioiis in tvriling, which applications 
are noie on file with the Commissioner of Internai Revenue and to which 
plaintiffs pray leave to refer, which claim ica.s refused by said Commission- 
er of Internai Revenue on Xovember 18, 1913; wherehy on thnt date an ac- 
tion accrited therefor to the plaintiffs. 

"7. By reason of said payments * ♦ • Publie Service Railway Compa- 
ny demanda as damages, the sums so paid as aforesaid." 
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[5] Holding,, as we do, that the plaintiffs declared tipon and seek 
to recover under the statute, it follows that they are subject to the 
Hmitation prescribed by the statute. This Hmitation provides that an 
appeal for a refund shall be made within two years after payment. 
With respect to this provision, tlie Suprême Court in Kings County 
Savings Institution v. Blair, 116 U. S. 200, 6 Sup. Ct. 353, 29 L. Ed. 
657, held : 

"A suit caniiot be maintalned afraiiist a collector of internai revenue to re- 
cover baclv taxes alleged to liave been illegally exaoted, wheîi tlie tax payer 
lias failed within two years next after tlie cause oi' action accrued to ])re- 
sent to the Commissioner of Internai Revenue bis claini for tlie refuuding 
in the mamier pointed out by law." 

In spealiing for the court, Mr. Justice Woods said : 

"In our opinion no suit can be maintalned for taxes illegally collected un- 
less a daim tlierefor bas been niade within the time prescribed by the law. 
Wheu the law says the daim must be presented within two years, tlie implica- 
tion is that, uuless so presented, the right to deiiiaiid the repayinent of the 
tax is lost, and the Commissioner has no anthority to refund it, and, of 
course, the right of .suit is goiie. We refrard tlie pn\s(Mitation of the daims to 
tlie Commissioner of Internai Keveiiue for the refundinc; of a tax alleged to 
bave been lllcgally exacted as a condition on which alone tlie Goveriiment 
consents to litigate tJie lawfulncss of the original tax. It is dearly not the 
inteut of the statute to allow the collector to be sued unless the taxpayer has 
iirst applied for relief to the Commissioner within the time and in tlie manner 
pointed out by law and relief has been denied hini. Cheathain v. United 
States, 92 U. S. .Sô |2;i T., Kd. 501] ; Kailroad Co. v. United States, 101 U. S. 
r)-t:i 125 I.. Ed. lOGSJ ; Arnson v. ilurpby, 115 U. S. 579 [6 Sup. Ct. 185, 29 L. 
Ed. 491]." 

We are of opinion that the learned trial judge committed no error 
in ruling in the cases in which the question arose that recovery by the 
plaintiffs for the taxes paid for the years 1909 and 1910 is barrcd by 
the fédéral statute of limitations. 

In Nos. 2017, 2018, 2021 and 2023, the iudgments of the court be- 
low are reversed. In Nos. 2011, 2012, 2013, 2019, 2020, 2025, 2026 
and 2027, the judgments below are affirmed. In Nos. 2014, 2015, 2016, 
2022 and 2024, the judgments below are reversed, and new trials are 
directed in conformity with this opinion. 

McPHERSON, Circuit Judge, did not participate in the considéra- 
tion and décision of thèse cases. 



IIUDSOJN OOU'NTY GAS CO., to Use of PUBLIC SERVICE GAS CO., v. 

McCOACII. 

(Circuit Court of Appeals, Third Circuit. January 21, 191G.) 

'- No. 1973. 

In Error to the District Court of the United States for the Eastern District 
of Peniisylvania ; Oliver B. Dickinson, Judge. 

Action liy the Hudson County Gas Company, to use of the I»ublic Service 
Gas Company, against William McCoach. Judgment for défendant, and 
plaintifC brings error. Affirmed. 

Frank Bergen, of Newark, N. .T., and Morgan, Lewis & Bockius, of Phila- 
delphia, Pa., for plaintiff in error. 
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Francis Flsher Kane, of Phlladelphia, Pa., and Edward S. Kremp, Asst U. 
S. Atty., of Reading, Pa., for défendant in error. 

Before BUFFINGTON, MePHERSON, and WOOLLEY, Circuit Judges. 

PER CURIAM. Tliis case présents tlie same questions that were involred 
in tlie Public Service Corporation Cases decided by tUs court at tbe présent 

term. 229 Fed. 902, 0. O. A. . The reasoning upon wliich the décisions 

In those cases was based applies with equal force to ttie faets of thls case, and 
compels a like décision. 

ïîte judgment below is affirmed. 

McPHEESON, Circuit Judge, did not participate lu tlie considération and 
décision of thls case. 



PABST BREWING CO. v. E. CLEMBNS HORST CO. • 
(Circuit Court of Appeals, Ninth Circuit. February 21, 1916.) 
No. 2639. 

L Sales ©=340 — Bbeach by Pubchaser — Remédies of Sellée. 

Upon the breach of a contract of sale by the purchaser, the seller Is 
at liberty to fully perform on bis part, and when he has done ail that Is 
necessary to effect a delivery of the property, so as to pass title, he may 
store or retain the property for the purchaser and sue for the contract 
priée, or resell the property as agent for the purchaser, in -wliieh case 
h!s recovery will be the différence between the contract price and the net 
proceeds of the sale. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 927-942 ; Dec. Dig. 
<©=»340.] 

2. Sales ©=3384 — Breach bt PuEcnASER — Remédies of Sellée. 

Upon the breach of a contract of suie by the buyer, it is not obligatory 
upon the seller to store the property for the buyer or sell it as the buyer's 
agent, and if he does not care to do so he is entitled to recover the différ- 
ence between the contract price and the market price or value of the 
property at the time and place of delivery flxed by the contract. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1098-1107; Dec. 
Dig. <©=5384.] 

3. Sales «©=3345, 371 — Bbeach bt Purchaser — Remédies of Seller. 

Upon the breacb of a contract of sale by the buyer, the seller cannot 
sue for the contract price or sell the property as tiie buyer's agent and 
sue for the deflcieiicy, unless the subject-matter of the sale Is identitied 
or in some manner appropriated to the contract 

[Ed. Note.— l'or other cases, see Sales, Cent. Dig. §§ 956-961, 1086-1088 ; 
Dec. Dig. (S=>345, 371.] 

4. Sales ©=3384 — Actions for Price — Mbasure op Damages. 

In a seller's action for damages froni a buyer's breach of a contract 
for the purchase of hops, where tbere was no allégation that the hops 
were resold, or as to the price for which they were resold, the measure of 
damages was the différence between the contract price and the market 
price at the time and place of delivery. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1098-1107; Dec. 
Dig. ©=384.] 

6. Sales ©=>181 — Actions fob Price — Admissibilitt oï Evidence. 

In a seller's action to recover the différence between the contract price 
and the market price of hops, which the buyer refused to accept on the 
ground, among others, that the samples furnished by the seller were not 

Ê^sFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digeats & Indexe» 
229 F. — 58 «Rehearing denled May 8, 1916. 
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cleanly picked, witnesses testlfled that the samples dld not exhibit the 
quality of hops contracted for, because they contalned stems and leaves 
and were not cleanly picked. It was conceded that the hops tendered 
were picked by a picking machine. The buyer ofllered to prove that 
leaves and stems were being put in the hops by instructions of the seller ; 
that the witnesses saw the hops being baled, and saw the leaves and 
stems being put into the drier. Held, that thls évidence was admissible, 
as it tended to show that the hops were not of cholce quality, and, con- 
ceding that the testimony should bave heen limited to the quality of the 
hops contained in the samples tendered, the rejected testimony had a 
direct tendeney to corrobovate the witnesses, who testifled that the 
samples contained stems and leaves and were not cleanly picked. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 473-491; Dec. 
Dig. <s=3l81.] 

6. Evidence iS=>166 — Best akd Secondary Evidence — Books of Account. 

In a seller's action for damages from a buyer's breach of the contract 
of sale, it was error to permit a wltness to testify from figures compiled 
from the seller's books, showing office expenses and Insurance and other 
charges, and that the hops were sold at a price specifled over and above 
thèse varions charges, where the books themselves were accessible and 
unaccounted for, as tliey were the primary évidence of thelr contents, 
and évidence as to what they contained or showed was secondary and in- 
compétent. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 556, 557; Dec. 
Dig. ®=3l60.] 

7. Evidence <g=>;î70 — Documbntaby Evidence — Booi-îs of Account. 

The books themselves were incompétent, where there was no testimony 
as to how or by whom they were kept, when the entries were made, or 
the sources from which they were made. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1G28-1646 ; Dec. 
Dig. iS=>370.] 

8. Evidence tS=>142 — Mabket Value — Othbe Sales. 

In a seller's action for breach of a contract for the sale of hops to be 
delivered at Milwaukee, évidence was admitted as bearing upon the ques- 
tion of market value as to the priées for which sales of hops were made 
in April, May, and June, and even as late as July, 1913, though the 
buyer canceled the contract in November, 1912. Held, that this évidence 
was improperly admitted, especially where the price of hops declined 
rapidly after the caneellatiou of the contract, and also in view of the 
faet that the sales were made in many différent states, and even in Cana- 
da, while the market value or price at Milwaukee was the basis of the 
measure of damages. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 416-423; Dec. 
Dig. ®=3l42.] 

9. CUSTOMS AND USAGES ©==15 DeLIVERY OF GOODS. 

In a seller's action for damages from the buyer's refusai to accept hops, 
where it appeared that the buyer canceled the contract in November, 1912, 
and the complaint alleged a tender of performance about that time, évi- 
dence that it was customary uuder hop contracts to shlp hops durlng the 
shipping seasou, which extended to the eud of February or March of the 
followlng year, was incompétent, as the market price, formlng th© basls 
- of the measure of damages, was to be flxed as of the date of the cancella- 
tion of the contract, or soon thereafter, especially where there was no 
testimony that the seller could hâve tendered or delivered hops of a quali- 
ty superior to the samples rejected by the buyer at any time durlng such 
shipping season. 

[Ed. Note. — For other cases, see Customs and Usages, Cent. Dig. §§ 
30-33 ; Dec. Dig. <ê=>lô.] 

<S=>For other cases see same topic & KEY-NUMBER ta ail Key-Numbered Digests & Indexes 
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10. Sales <S=>382 — Actions for Pbice — Admissibilitt of Evidence. 

In an action for damages from a buyer's refusai to accept hops under 
a contract for the sale of air-dried Consumnes hops, where It appeared 
that the only air-drled Consumnes hops in existence were those produced 
by the seller, and that they had no market value as distinguished from 
other hops from the same district, but that air-dried hops and klln-dried 
hops of equal quallty had the same market value, évidence as to the 
market price of Consumnes hops should hâve been admitted, though not 
llmited to air-dried hops. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1096; Dec. Dig. 
<®=»382.] 

In Error to the District Court of the United States for the Sec- 
ond Division of the Northern District of California; William C. Van 
Fleet, Judge. 

Action by the E. Clemens Horst Company against the Pabst Brew- 
ing Company. Judgment for plaintiff, and défendant brings error. 
Reversed and remanded. 

Heller, Powers & Ehrman, of San Francisco, Cal. (Thomas J. Geary, 
of Santa Rosa, Cal., and James L. Robison, of San Francisco, Cal., 
of counsel), for plaintiff in error. 

Devlin & Devlin, of Sacramento, Cal., W. H. Carlin, of Marysville, 
Cal., and Maurice E. Harrison, of San Francisco, Cal., for défendant 
in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

RUDKIN, District Judge. This was an action to recover damages 
for the breach of a contract for the sale of hops. The E. Clemens 
Horst Company is a corporation organized and existing under the 
laws of the state of New Jersey, and for g. number of years last past 
has been extensively engaged in the business of growing, buying, and 
selling hops. The Pabst Brewing Company is a corporation organized 
and existing under the laws of the state of Wisconsin, and is engaged 
in the manufacture of béer. For convenience of référence the par- 
ties will be hereafter referred to as the Horst Company and the Brew- 
ing Company. The Horst Company is the owner of a hop ranch of 
about 400 acres in the Consumnes river district in Sacramento county. 
Cal., upon which it grows and cures hops for market. The entire Con- 
sumnes district consists of about 800 or 900 acres. The hops pro- 
duced by the Horst Company in this district are known as air-dried, 
as contradistinguished from kiln-dried. Kiln-dried hops are cured 
or dried by beat produced by a stove or furnace within the building, 
while the air-dried hops are cured or dried by hot air forced or blown 
into the building from without. The différence between the quality 
of the air-dried and kiln-dried hops is that the former retain the oils 
and resins better than the latter, and this is supposed to be an advan- 
tage. At least, such is the view of the Horst Company. No air-dried 
hops were produced in the year 1912 in the Consumnes district, ex- 
cept by the Horst Company. 

^=9For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 



916 220 FEDERAL REPORTEE 

In the month of August, 1911, the Horst Company entered into a) 
contract by wire with the Brevving Company for the sale of 2,000 baies 
of choice, air-dried, Consumnes hops of the year 1912, at 20 cents 
p^r pound, plus freight, delivered at Milwaukee, Wis. On the 28th 
day of September, 1912, the Horst Company, at the instance of the 
Brewing Company, mailed to the latter 20 samples of Consumnes 
air-dried hops of the crop of 1912. On the 4th day of October, 1912, 
the Brewing Company notified the Horst Company that it would not 
accept hops of the quality shown by thèse samples, for the reason that 
they were not choice as called for by the contract of sale. On the lOth 
day of October, 1912, the Brewing Company mailed to the Horst 
Company 4 samples of Consumnes hops of a quality such as it would 
be willing to accept. On the 29th day of October, 1912, 14 additional 
samples were f orwarded to the Brewing Company by the Horst Com- 
pany. On the 4th day of November, 1912, the contract was canceled 
by the Brewing Company on the ground that the hops tendered were 
not of the quality agreed upon, and thereafter the présent action was 
instituted to recover damages for breach of the contract of sale. 

The complaint allèges in gênerai terms the incorporation of the par- 
ties, the exécution of the contract for the sale of the hops, the tender 
of the hops in performance of the contract, the refusai of the défend- 
ant to accept the tender, and the resulting damages in the sum of $32,- 
000. Trial was had before the court and a jury, and the présent writ 
of error was sued ont to reverse a judgment entered on a verdict in 
favor of the Horst Company. 

[1-3] The record contains 148 assignments of error, and objections 
and exceptions almost without number. Before taking up thèse sev- 
eral assignments, it m.ight be well to refer briefly to the familiar rules 
of law applicable to actions of this kind. Upon the breach of a con- 
tract of sale by the purchaser, the seller is at liberty to fuUy perform 
on his part, and wdien he bas donc ail that is necessary to effect a de- 
livery of the property, so as tO' pass title to the purchaser, he may 
store or retain it for the purchaser, or he may resell it as agent for 
the purchaser. If he pursues the former course, he is entitled to 
maintain an action for the contract price of the goods. If he pursues 
the latter, his recovery will be the différence between the contract 
price and the net proceeds of the sale. But it is not obligatory upon 
liim tO' adopt either of thèse courses, and if he does not care to do 
so he is entitled to recover the différence between the contract price 
and the market price or value of the property at the time and place 
of delivery fixed by the contract. 

Every seller, however, may not pursue ail three of thèse remédies. 
He cannot, for instance, pursue the first or second, unless the subject- 
matter of the sale is identified or in some manner appropriated to the 
contract, because in the one case he holds the property as agent for 
the purchaser, and in the other he sells it as agent for the purchaser, 
and unless the property is identified, or in some way appropriated to 
the contract, it can neither be held nor sold. As said by the court in 
Cherry Valley Iron Works v. Florence Iron River Co., 64 Fed. 569, 
575, 12 C. C. A. 306, 312; 
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"If tlie subjeet-matter is Identlfied when tlie contraet is madc, tlie title 
passes to the vendee, in thc absenee of controUing stipulations. Wlieu tlie 
subject-iuatter is subsequently identlfied by its appropriation to tlie coutract, 
the title passes at the time of such appropriation. But when there lias at 
110 time lieen identification of tlie subjeet, tlie title remains iu tlie vendor. 
In those eases wliere the title lias passed before the contraet is broken, 
and the rij^hts of the parties hâve been converted into claims for damages 
arising from the breach, the nature and kind of remédies to which tlie ven- 
dor may resort are the subjeet of much controversy in the opinions of the 
courts. There is lilgh authority for the proposition that the vendor, in such 
a case, may, aniong other remédies, by virtue of a species of lien for the pur- 
chase priée, sell the goods as tliose of the vendee, and hold the latter for 
the différence between the prlce obtained and tne contraet price. Tliis was 
the reniedy resorted to hère. It is not necessary for us to décide whether the 
vendor lias tliis reniedy in the class of cases just mentloned. It is clear that 
this case does not belong to that class. Ilere the title never passed, and the 
goods at ail times remained the property of the vendor, subjeet to any disposi- 
tion it iiiight be pleased to make of them, until it finally sold them on the 
niarket to other parties. The implied authority of the vendor to segregate 
the goods and appropriate them to the contraet liad long previously explred. 
In such cases the rule is gênerai, if not universal, that the measure of the 
damages which the vendor may recover is the différence between the contraet 
price and the market price at the time fixed by the contraet for delivery." 

[4, 5] In this case the measure of damages was the différence be- 
tween the contraet price and the market price at the time and place 
of dehvery, because there was no allégation in the complaint that the 
hops were resold, or of the price at which they were resold. In other 
words, the action was not brought to recover the différence between 
the contraet price and the seliing price, with expenses added, but to 
recover gênerai damages ; and the law fixes thèse at the différence 
between the contraet price and the market price at the time and place 
of delivery. The issues in the case then were : First, was there a con- 
traet of sale? Second, was that contraet breached by the Brewing 
Company? and, tliird, if there was a contraet and a breach, what, if 
any, damages resulted therefrom? The court instructed the jury as 
a matter of law that there was a contraet as alleged in the complaint, 
and this charge was justified by the admitted facts. It was likewise 
admitted that the Brewing Company canceled the contraet and refused 
to accept the hops as tendered, so that the only vital issues remain- 
ing in the case were : Was the Horst Company ready, able, and will- 
ing to perform its part of the contraet ; and, if so, what damages re- 
sulted from the breach? 

Let us now review some of the rulings complained of in the light 
of thèse issues and the gênerai principles of law to which we bave 
referred. One of the main issues in the case was the quality of the 
hops tendered by the Plorst Company in performance of the contraet. 
One of the objections urged against the samples furnished by the 
Horst Company was that the hops contained stems and leaves and 
were not cleanly picked. Upon that question the Brewing Company 
called two witnesses. The witness Chalmers testified that he had been 
engaged in the hop business in the Consumnes district for 30 years, 
that he knew the Horst Company ranch, and that he visited the ranch 
during the picking season of 1912 with one Traganza. He was then 
asked the following questions and the following proceedings occurred; 
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"Q. What dld you observe about the plcking machine? Just explaln what 
you saw. A. Do you mean for me to tell you just wbat I saw? Q. Tes. A. 
Well, I will tell you. 

"The Court: What is the purpose of this? 

"Mr. Powers: To show that the leaves and stems were being put In thèse 
hops by instructions of Mr. Horst to put them in there. 

"The Court: That has nothing to do wlth this case at ail. It would dépend 
upon the condition of the hops shown hère. 

"Mr. Powers: I would llke to make my offer, so that your honor wlU under- 
stand. I ofCer to prove by this witness that he was présent whlle thèse very 
hops were belng baled ; that he saw the leaves and stems being put Into the 
drier ; subsequehtly thèse hops were baled as they are hère ; that he actually 
saw those things wlth his own eyes. 

"The Court: The évidence Is excluded as whoUy immatériel to the Issue. 

"Mr. Powers: Exception." 

The witness Traganza was called, and stated that he was a f armer ; 
that he knew the witness Chahners, and accompanied him to the Horst 
Company ranch; that he saw the hop drier in opération; and that 
he remained there probably about two hours. Counsel for the Horst 
Company interposed an objection to his testimony at this point, on the 
ground that it was evidently in hne with the previous testimony of 
Chalmers. The court asked if this was the purpose of the testimony, 
and upon receiving an affirmative answer the objection was sustained, 
and an exception taken. 

Thèse rulings were erroneous. It was conceded throughout the trial 
that the hops tendered came from the ranch in question and were 
picked by a picking machine. The testimony thus ofïered tended strong- 
ly to show that the hops were not of choice quality, and that the 
Horst Company was not able to perform its contract with the Brewing 
Company. The testimony should not hâve been limited to the quality 
of the hops contained in the samples, because it was incumbent on the 
seller to go further, and show that the hops actually tendered were 
equal in quality to the samples furnished, in order to show its ability 
to perform the contract. But, if it be conceded that the testimony 
should hâve been limited to the quality of the hops contained in the 
samples, We still think the rejected testimony had a direct tendency to 
corroborate the witnesses, who testiiied that the samples did not ex- 
hibit a choice quality of hops, for the reason that the hops contained 
stems and leaves and were not cleanly picked. 

[6-8] One oi the witnesses for the Horst Company was permitted 
to testify from figures compiled from the books of the Horst Com- 
pany, showing office expenses in New York and Chicago, insurance 
charges, warehouse charges, freight charges, and other miscellaneous 
charges, and that the 2,000 baies of hops sold at an average net price 
of 13.66 cents per pound over and above thèse various charges. This 
testimony was clearly inadmissible. The books themselves afiforded 
the primary évidence of their contents, and as long as they were ac- 
cessible and unaccounted for any évidence as to what they contained or 
showed was secondary and incompétent. This rule is elementary. 
Furthermore, the books were not identified or proved, so as to render 
them compétent, if offered. It appears from the compilations ref erred 
to that the books recorded transactions which took place in New York, 
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Chicago, and various other places throughout the United States, and 
there was not the slightest testimony as to how the books were kept, 
by whom they were kept, when the entries were made, or the sources 
f rom which they were made. 

But, outside and beyond ail this, many of the figures and computa- 
tions were irrelevant and immaterial for any purpose. As already 
stated, this action was brought to recover gênerai damages, or the 
différence between the contract price and the market price, and the 
books would only be compétent in so far as they tended to establish 
the market prisa. No doubt évidence of sales made by the Horst 
Company of thèse hops within a reasonable time after the breach of the 
contract would be compétent, as bearing upon the question of market 
value ; but the testimony ofïered showed sales made in April, May, 
and June of 1913, and one as late as July 9, 1913. It must be self- 
evident that a sale of hops made on July 9th is no évidence whatever 
of market value six or eight months previously, especially in view of 
the testimony on the part of the Horst Company that the price of 
hops dechned rapidly after November 4th, the date of the cancellation 
of the contract. Furthermore, the market value or price at Milwaukee, 
the place of delivery, was the criterion, and thèse sales were made 
in many différent states, and even in the Dominion of Canada. For 
thèse reasons the testimony offered was incompétent and irrelevant, and 
should hâve been excluded. 

[9, 10] The Horst Company offered testimony over objection tend- 
ing to show that in a hop contract such as this, where no time of de- 
livery is specified, it is customary to ship the hops during the shipping 
season of that year, which extends from the time of harvest up to the 
end of February or March of the following year. The contract in suit 
was canceled by the Brewing Company on the 4th day of November, 
1912, and the complaint alleged a tender of performance, which must 
hâve been made at or about that time. The only purpose of fixing 
the date of delivery would be to fix a date for the ascertainment qf 
the market price, and under the circumstances of this case that date 
should be fixed as of November 4, 1912, or soon thereafter. H it be 
urged that the Horst Company had the entire hop season within which 
to tender choice hops in compliance with the terms of the contract, even 
though the samples furnished were not of that quality, the answer is 
that there is no testimony tending to show that it could at any time 
tender or deliver hops of a quality superior to the samples. Indeed, ail 
the testimony is clearly to the contrary. The évidence of custom was 
therefore irrelevant and immaterial. 

The Brewing Company offered testimony tending to show the mar- 
ket value of Consumnes hops in November, 1912. The court rejected 
this testimony, on the ground that the offer of proof was not limited 
to air-dried Consumnes hops. This ruling was erroneous. It clearly 
appears from the testimony that ail the air-dried Consumnes hops in 
existence were produced by the Horst Company, and that they had no 
market value as distinguished from other hops from the same district. 
The air-dried hops differed from the kiln-dried hops only in the mat- 
ter of curing, and ail the testimony shows that the market value of 
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the one is the same as tlie market value of the other, where the hops 
are equal in quality. Under thèse circumstances we think testimony 
as to the market price of Consumnes hops woukl be a material aid to 
the jury and that the évidence should hâve been admitted. This niling 
is of httle moment, because no testimony of any conséquence was ex- 
cluded by reason thereof . 

Finally, the Brewing Company assigns as error tlie refusai of tlie 
court to submit its coimterclaim to the jury. There is no merit in this 
assignment for two reasons : First, because tlie jury found that the 
contract was breached by the Brewing Company, and not by the Ilorst 
Company; and, second, because the testimony offered by the lîrewing 
Company itself showed that it was benefited rather than injured by the 
breach, inasmuch as the market price of hops was considerably below 
the contract price. 

We deem it unnecessary to discuss or consider the remaining as- 
signments of error. If it be said that this court has considered ob- 
jections to some of the testimony in addition to those urged in the 
court below, the answer is that thèse questions will necessarily arise 
on a retrial of the action, which niust be ordered on other sufficient 
grounds. 

For error in the admission and exclusion of testimony the judgment 
is reversed, and the cause is remanded for further proceedings not 
inconsistent with this opinion. 



SCHTTLTZ V. STACK-GIBBS LlTaiBRR CO. 

(Circuit Court of Appeals, Nlnth Circuit, l'ebruary 14, 1010.) 

No. 2G01. 

1. Pleading «S^^ll — EvinEXTiAL Tacts. 

Jii an action for Ijreacli of a eoiitract uiulcr wliicli plaintiff was to eut 
timlier owiicd by defoiulaut iuto losis aiul drive theiii, tlio coi)ii)laint ul- 
leged that défendant t'ailed to malve a iia.ynient of mouey to plaintiff, and 
that wheu the contract was luade plaintiff bad .$700 to liis crédit lu a 
bank and owned a homestead, which coustituted bis entire a^i^ets, and lie 
KO informed défendant ; that wheu it made default in paynieiit plaintiff 
had mortgaged tbe homesteacl ; that bis expendltures under the contract 
had exhausted his resources ; that lie was unable to obtaiu further 
money or crédit, unless défendant paid the amount due, to defendaut's 
knowledge ; and that because of defendunfs default plaintiff was obliged 
to susiJeud work under the contract. Jlcld that, assumlng that thèse allé- 
gations in sonie way suiiported plalutiff's claiin for cousaïueutial damages, 
they were uevertheless evidentiary, and not properly pleadable as éléments 
of a cause of action. 

[Ed. Kote. — For other cases, see rieading, Ceut. Dig. § 31 ; Dec. Dig. 
<@=>11.] 

2. LOGS AND LOGGING <S=>8 LoOOIXQ CoNTBACTS PeRPORMANCE — CONDITIONS 

PRECEDENT. 

Défendant owned tinilier some miles froni a stream in which logs were 
to be floated to market, and had no right of way to the stream. It con- 
tracted with plaintiff to eut the tituber Into logs, haut, and drive them. 
PlaintifC agreed to furnish ail rights of way, and défendant agreed to pay 

©=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexas 
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plaintiff on the 15th day of each month $3.25 per thousand feet for ail 
logs placed on skids diiring the preceding month, provided plaintifï should 
hâve roads made froui the skldway to tlie baidîing ground on the stream, 
so that the logs could lie hauled thereto without additional expense, ex- 
cepting for hauling. H (dé, that the construction of the roads by plaintiff 
was a condition précèdent to the payment of a]iy money by défendant, and 
where plaintiff had not constructed such roads défendant was under no 
obligation to niake the stipulated payment, though, to its knowledge, 
plaintiff was flnancially unable to perform unless such payment was 
made. 

[Ed. Note. — For other cases, see Logs and Logging, Cent. Dig. §§ 15-17 ; 
Dec. Dig. <g=>8.] 

In Error to the District Court of the United States for the North- 
ern Division of the District of Idaho. 

Action at law by Rtidolph Schiiltz against the Stack-Gibbs Lumber 
Company for damages for alleged breach by the défendant of two 
certain logging contracts. Judgment for défendant, and plaintifï brings 
error. Affîrmed. 

Tliis action was commenced in the district court of the First .iudicial dis- 
trict of the state of Idaho in and for Shoslione county, and subsequently re- 
nioved to the court below, upon pétition of th(> défendant ; tlin plaintiff being 
a citizen of the state of Idaho, and the défendant a corporation organi'/ed and 
existing under and by virtue of the laws of the state of Micliigan. 

On Octoher 15, 1912, the plaintiff and tlio défendant (the lutter will here- 
after be referred to as tlie Luml)er Company) ent(;red Into a logging coutract 
by the terms of which the plaintiff agreed to eut Info saw logs, and skid, 
haut, float, and drive to the main North fork of the Cœur d'Alêne Hiver, Idaho, 
ail of the merchantable white ])ine and yellow pine tlmber situated ou cer- 
tain Innds owned by the Lumber Company in Slioshone county, Idaho, of wliich 
not less tliau 1,000,000 feet of white pine timber was to bo liiuiled and fioated 
to such place before the sprlng drive of lOKS should pass Pine creek ; the 
balance of the timber to be eut into logs and hauled and fioated to the main 
North fork of tlie Cœur d'Alcne river before the sitring drive of 1914 moved, or 
not later than June 1, 1914. The contract contained spécifie récitals concern- 
ing the lengtlis and diameters of the logs to be eut, and tlie niarkings to be 
placed thereon, and also provided that the logs should be scaled by a scaler to 
be mutually agreed ui)on by the parties. The plaintiff agreed to furnlsh ail 
right of way over which to haul the logs to be eut under the contract, and 
further to furnish receipts for ail labor pcrformed on the logs, or satisfactory 
évidence tliat the labor had been paid, and also receipts for payment for ail 
supplies used in tlie logging of the timber, or satisfactory évidence that the 
supplies had been fully paid for. In considération of tlie acts to be perform- 
ed by the plaintiff, the Luinber Company agr<>ed to pay to liim, ou tlio 1.5tli day 
of each ir.onth, the suin of .f.").25 jier tlxaisaud feet, board measure, for ail 
logs which should liave lieeii placed on skids liy the plaintiff during the I)re- 
cedlng month, jirovided "that the party of the flrst part [the plaintiff] shall 
hnve roads made from the skldway to tlie banking grouud on l'ine creek, so 
that the said logs can be hauled to the baid-ûng on l'ine creek without addi- 
tional expense, excepting for hauling." The ])ayments to the plaintiff were to 
be made as follows: .$2.25 per thousand feet, board measure, on the 15th 
day of each month for ail logs which should hâve been hauled and fioated in 
Pine creek by the phiintifl during the ])receding calendar month, and the 
balance of $1 per thousand feet, board measure, on the 1.5tli day of each 
month for ail logs delivered in tlie Xorth fork of the Cœur d'Alêne river 
during the preceding calendar month. 

By a second agreement between the same parties, of even date, tlie Lumber 
Company agreed to sell to the plaintiff, and the iilaintiff agreed to Imy, ail of 
the mixcd timber on the laiids owned by the Lumber Company and described in 
the contract, at the priée of 50 cents per tlumsand feet board measure, the 
l}ri^'e to be i)aid by the plaintiff to the Lumber Comx)any ou the lOth day of 
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each month for ail tlmber eut and scaled during the preeeding calendar mouth ; 
the plaintifl: agreeing to eut and inove ail of the tlmber withln four years, and 
to pile and burn the brash resultlng from the cuttlng thereof In conforniity to 
the flre law of the state of Idaho. 

The complalnt flled by the plaintlfC In the court below embraced two causes 
of action — the first being founded upon an alleged breach by the Lumber Com- 
pany of the flrst contract between the parties ; the second being for damages 
and loss alleged to hâve been sufCered and sustained by the plaintiff owing to 
hls inability to carry out and perform the terms of the second contract, such 
inabllity being alleged to hâve been caused by the breaeh by the Lumber 
Company of the first contract. 

In the flrst cause of action, the plaintifC, after setting forth the material 
provisions of the first contract, alleged that upon its exécution and delivery 
he entered upon its performance, employed a large number of men, secured by 
purchase and lease the right of way for the necessary roads and skldways at a 
cash outlay of more than $1,100, purchased and furnished teams and invested 
more than $700 In camp équipage, tools, and supplies, and expended the sum 
of $250 for labor; that by December 15, 1912, he had felled, eut, and placed 
upon gkids and skldways 250,000 feet of whlte and yellow pine, and in addition 
thereto he had felled 100,000 feet of tlmber preparatory to plaeing the same 
upon sklds, and had in every respect complied with the conditions of the 
said contract upon his part ; that thereupon, pursaant to the provisions of the 
contract. it became the duty of the Lumber Company to pay to him the sum 
of $812.50 (the said logs having been scaled as required by the contract). The 
plalntiffl further alleged that at the time of the making of the first contract 
wlth the Lumber Company he had to his crédit in the bank the sum of 
about $700, which represented hls total cash capital, of which fact he in- 
formed the défendant; that he further informed the défendant that he owned 
a homestead, which he could and would incumber for as large amount as he 
could by hls best endeavor obtaln ; that thèse two items constltuted his entire 
assets, which the Lumber Company well knew. The plalntiflf further alleged 
that before the 15th day of November, 1912, he had mortgaged his homestead 
for as large amount as he was able to obtain, and that the expeudltures made 
in and about the said business by him, and required to be made under the 
terms of the contract, had exbausted ail of his resources ; that on the last- 
mentioned date the plaintifC requested the Lumber Company to pay him the 
sum of $812.50 for the logs already placed upon the sklds, the same being 
due to him at that time from the Lumber Company, which sum the Lumber 
Company refused to pay ; that the plaintiff, at the time of such refusai, had 
expended ail the cash money which he had, and was utterly unable to obtain 
further money or crédit from any source whatsoever, ail of whicli facts were 
known to the Lumber Company ; that because of the refusai of the Lumber 
Company to pay the plaintiff the amount alleged to be due him the plaintiff 
was unable to complète hls part of the contract, and was obllged to suspend 
ail efforts to carry out the contract and abandon the same. 

In his second cause of action, the plaintiff set forth the material provisions 
of the second contract and alleged that it wasi dépendent upon and in its 
exécution was to toUow the completlon of the flrst contract ; that by reason 
of the default of the Lumber Company as above set forth the plaintiff was 
prevented from carrying out and performlng his part of the second contract, 
and he was obligea by reason of the acts and conduct of the Lumber Company 
to abandon the same ; that there was growing and situate upon the lands of 
the Lumber Company 3,500,000 feet of mlxed tlmber, and that, if the Lumber 
Company had kept its obligations with the plaintiff, he, in the performance of 
the second contract, would hâve made a profit of $2,625; that by reason of 
the acts of default on the part of the Lumber Company he had been dam- 
aged in that sum. 

The Lumber Company interposed a motion to strlke from the flrst cause of 
action the allégations respecting the financial condition of the plalntiffl at the 
time of entering into the first contract, the mortgaging of his homestead, the 
subséquent exhaustlng of his resources, his inability to obtain crédit, and his 
inability to proceed with the contract by reason of such facts. The Lumber 
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Company also Interposée! a motion to strlke from the second cause of action 
the allégations relatlng to the Inabllity of the plalntiflE to perform the second 
contract, owlng to alleged acts of default of the Lumber Company, and the 
profits whlch the plalntlff would hâve reallzed, had the second agreement beeu 
performed. The motions were granted. Subsequently the Lumber Company 
demurred specially to the complalnt, on the ground that It dld not state 
facts sufBclent to constitute a cause of action, and, further, that it was am- 
blguous, unlntelllglble, and uncertaln in Tarious particulars. The demurrer 
was sustained. 

The plalntlfC having elected to stand upon the complalnt, judgment of dls- 
missal was entered agalnst hlm. The granting of the Lumber Company's 
motions to strlke, and the sustalning of its demurrer to the complalnt, are 
asslgned as error. 

Chas. E. Miller and Justin H. Wixom, both of Wallace, Idaho, for 
plaintiff in error. 

Reese H. Vorhees, of Spokane, Wash., and Ezra R. Whitla, of Cœur 
d'Alêne, Idaho, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). The 
plaintiff seeks to recover upon two causes of action based upon alleged 
breaches of two contracts, copies of which are attached to the com- 
plaint. The second contract is dépendent upon the first. The first 
contract provides, among other things, that the plaintiff should eut 
into sawlogs a quantity of white and yellow pine timber located upon 
land belonging to the Lumber Company, and skid, haul, float, and 
drive said legs to a point mentioned in the contract. In considéra- 
tion of this service, the Lumber Company agreed that on the 15th day 
of each month it would pay to plaintiff the sum of $3.25 per thousand 
feet, board measure, for ail the white and yellow pine logs which 
should be placed on skids by the plaintiff during the preceding calen- 
dar month. To this part of the contract there was attached the fol- 
lowing proviso : 

"Providlng, however, that the party of the first part shall hâve roads made 
from skidways to the banking ground o( Pine creek so that the said logs can 
be hauled to the banking on Pine creek without addltlonal expense." 

Plaintiff allèges that on the ISth day of December, 1912, he had 
felled, eut, and placed upon skids and skidvi'ays 250,000 feet of white 
and yellow pine ; that on the last-mentioned date the plaintiff requested 
the Lumber Company to pay him the sum of $812.50 for the logs 
placed upon the skids, which said sum the Lumber Company refused 
and neglected to pay. 

The Lumber Company's obligation to pay this sum we shall assume 
for the présent was dépendent upon plaintiff's compliance with the 
terms of the proviso attached to the Lumber Company's obligation to 
pay, and with respect to which plaintiff allèges only a part comphance. 
He allèges: 

"Tliat on or about the said November 15, A. D. 1912, the plaintiff had ex- 
pended for right of way for said road the sum of $200 and more than $1,100 
for building and constructlng such road and to fit the same for the purpose of 
hauling the logs to water." 
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In other words, by his own showing, plaintiff had not complied with 
his part of the contract, and, under its terms, no payment was then 
due from the Lumber Company to him; nevertheless, he demanded 
that the Lumber Company should comply with its part of the contract 
and pay to him the sum of $812.50. Plaintiff allèges, further, that by 
reason of the failure of the Lumber Company to pay him this sum of 
$812.50, which would bave enabled him to proceed with his contract, 
he was unable to complète his part of the contract and was compelled 
to abandon the same. For the failure of the Lumber Company to carry 
out its part of the contract the plaintiff seeks to recover $5,000, which 
he allèges he would hâve realized as profits had the contract been com- 
pleted; $700, expended for supplies and rent of building; $200, ex- 
pended for right of way ; $1,100, expended in making a roadway; 
and $255, expended for labor — making a total of $7,255, which plain- 
tiff allèges was his loss by reason of the acts of the Lumber Company 
as set f orth in the first cause of action. 

Referring now to the allégations in the complaint struck out by 
the court below : They are to the effect that at the time of making the 
contract plaintiff had to his crédit in the bank the sum of about $700, 
his total cash capital ; that he owned a homestead at or near Kingston, 
in the county of Shoshone, which he could and would incumber for as 
large aniount as he could by his best endeavors obtain, and that thèse 
two items constituted his entire and obtainable assets, and he so in- 
formed the Lumber Company; that it well knew the same and was 
fully advised of plaintiff's financial condition; that on December 15, 
1912, when, it is alleged, the Lumber Company was in default to 
plaintiff in the payment of the amount then due, namely, the sum of 
$812.50, the plaintiff had mortgaged his homestead for as large amount 
as he was able to obtain, and tbat the expenditures 'made in and about 
the said business by plaintiff and l'equired to be made under the terms 
of said contract had exhausted ail of his resources ; that he was utterly 
unable to obtain further money or crédit from any source whatever, 
and that vmless the Lumber Company paid to plaintiff the amount 
alleged to be due him, he would be unable to carry out his part of the 
contract, ail of which facts plaintiff allèges were fully understood 
by the Lumber Company ; and that because of the refusai of the 
Lumber Company to pay plaintiff the amount so alleged to be due 
him, the payment of which would bave enabled plaintiff readily to 
])roceed with his contract and to carry out his part of the same, the 
plaintiff was obliged to suspend ail efforts to carry out his part of the 
said contract and to abandon the same. 

[ 1 I Assvmiing that thèse allégations may be construed as in some 
way supporting the claim for consequential damages, the fact remains 
that they are evidentiary, and not properly pleadable as éléments of a 
cause of action. Eut there is the more serious objection that they 
are plainly intended to anticipate the défense that there was nothing 
due the plaintiff under the proviso requiring the plaintiff to hâve a 
road made from skidway to the banking ground. This objection is 
made clear by the question of the sufficiency of the complaint raised 
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by the défendant Lumber Company upon the spécial demurrer to the 
complaint. 

A spécial demurrer is the method provided in Idaho for reaching an 
ambiguity or uncertainty in the complaint. The demurrer in this case 
was spécial, as well as gênerai, and pointed eut a number of ambigui- 
ties and uncertainties in détail, among others that the complaint was 
ambiguous, unintelligible, and uncertain in this : 

"Tliat it allèges in paragraph 6 that said contract provided and required 
plaintlff to furnish ail rlght of way over wliieli to liaul logs to be eut from 
the land at his own oxpense, and also allèges that plaintlfC had expended for 
right of way the sum of .?200, and more than $1,100 for building and con- 
structing such road and to fit the same for the pui-pose of hauling the logs to 
water, but does not allège, state, or show that plaintiff had secured or had 
any légal eontraet for the right of way or use of the road. or an easement 
for hauling logs aeross the land from the place of the skidding of said logs 
to the place where they were to be delivered In l'ine creek, or that sucli road 
had been built its entire distance sufficient or proper over which to haul said 
logs." 

The court below, in discussing the demurrer, said : 

"It is provided that the flrst payment sliall be made to the plaintiff at a 
certain time, in case that at such time the plaintiff shall hâve built roads from 
the skidways to the banl^ing gronnd on Pine creek so that the logs can be 
hauled to Pine creek witliout additloual expense. Under a fair construction of 
the contract, the building of thèse roads is a condition précèdent to the 
maturity of the obligation to make the flrst payment. It is possible that the 
plaintiff' intended to plead the construction of thèse roads, but there is no 
direct allégation to that effect, and there is no reasonable Inference. It is 
alleged that he, the plaintiff, spent certain nioney.s for that purpose; but 
that fact alone does not imply the eonii)letion of the road. I think, if It be 
a fact that the road is eonipleted, there should bo inserted a positive state- 
ment to the eft'eet that this provision of the contract bas been complied with. 
This insertion may be made by interlineation, if the plaintiff' so desires." 

[2] The complaint was not amended in this respect, by interlinea- 
tion or otherwise, and the plaintiff subsec[uently filed an élection to 
stand upon the sufificiency of his complaint. We hâve, therefore, a 
virtual admission on the part of the plaintiff that the roads had not 
been constructed ; and the question is : Was their construction a con- 
dition précèdent to the payment of any moneys by the Lumber Com- 
pany to the plaintiff under the contract? 

There is nothing technical or ambiguous about the proviso in ques- 
tion. Language could hardly indicate a plainer intent on the part of 
the Lumber Company that roads from the skidways to the banking 
ground should be constructed prior to the payment of any moneys 
by it to the plaintiff. It was a vital term of the contract, as appears 
from its terms, and we may assume from the facts alleged that the 
logs were to be eut several miles from the river in which they were 
to be floated out to market. The Lumber Company had no right of 
way from its lands to the river. Without a right of way having been 
obtained and roads built, the logs would be valueless when eut, as 
there would be no way to get them to the market. If the rights of 
way were not obtained and the roads constructed, the défendant would 
be at the mercy of every one over whose lands the rights of way Vk'ould 
hâve to be secured and roads constructed in order to take its logs to 
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market. On the other hand, if the rights of way were obtained and the 
roads built, and the plaintiff for any reason failed to bring the logs out 
of the woods, then the Lumber Company would hâve an opportunity to 
secure the services of others to haul the logs to the river, thereby sav- 
ing its property from loss. 

The difficulty with the plaintiff's case is that, conceding that his 
financial condition was as alleged in the complaint and that it was 
known to the Lumber Company, nevertheless there was, as a matter 
of law, no duty imposed upon the Lumber Company to come to his 
rescue to the extent of making a payment prior to the construction 
of the roads. The contract is complète. The payments to be made by 
the lyUmber Company to the plaintiff under its terms are dépendent 
upon certain acts to be performed by the latter. There is nothing to 
indicate that the first payment, or any payment, would be made by the 
Lumber Company, regardless of the failure of the plaintiff to per- 
form any or ail of the conditions, whether such failure to perform 
was caused by the financial inability of the plaintiiï or by reason of 
any other fact whatsoever. Nothing may be read into the contract 
by implication, and, indeed, there is no suggestion on the part of the 
plaintiff that he was induced to enter into the contract by reason of 
any promises of financial assistance on the part of the Lumber Com- 
pany, should he find himself unable to perform any of the conditions 
of the contract, through lack of funds. 

The case is readily distinguished from that of the Skagit Railway 
& Lvimber Co. v. Cole, 2 Wash. 57, 25 Pac. 1077, and the cases there 
cited, on the authority of which the plaintiff claims to hâve drafted 
his complaint. In that case the défendant had specifically contracted 
to furnish the plaintiff with supplies during the continuance of the 
logging contract, and the plaintiff's case was based upon a breach of 
such express provision. In Graham v. McCoy, 17 Wash. 63, 48 Pac. 
780, 49 Pac. 235, and Fédéral Iron & Brass Bed Co. v. Hook, 42 Wash. 
668, 85 Pac. 418, the same élément of contract existed; the défend- 
ants having by the terms of the respective agreements bound them- 
selves to perform certain acts for the breach of which the suits were 
instituted. 

As the conclusion which we bave reached calls for an affirmance of 
the judgment entered in the court below, it will be unnecessary to con- 
sider specifically the assignments of error based upon other grounds 
of demurrer to the first cause of action; and as the second cause of 
action of plaintiff's complaint is based upon an alleged default of the 
Lumber Company in the performance of the first contract, our déter- 
mination that there was no such default disposes of the questions 
raised by the sustaining of the demurrer to the second cause of action. 

The judgment is affirmed. 
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UNITED STATES v. GREAT NORTHERN RY. CO. 

(Circuit Court o£ Appeals, Nintli Circuit. February 14, 1916.) 

No. 2636. 

1. Railboads <S=229 — Statutoby Régulations— EqtriPMENT of Trains. 

Act Marcli 2, 1893, c. 196, 27 Stat. 531 (Comp. St. 1913, §§ 8605-8612), 
provides tliat it shall be unlawful for any carrier engagea in Interstate 
commerce by railroad to use any locomotive not equipped with a power 
driving vrlieel brake and appliances for operating the train braire System, 
or to run any train not so equipped witli power or train brakes that the 
engineer can control its speed witliout requiring brakemen to use the com- 
mon hand brake for that purpose. The amendatory act of April 1, 1896 
(29 Stat. 85, c. 87 [Comp. St. 191.3, § 8610]), imiMses a penalty for viola- 
tions, and Act March 2, 1903, c. 976, § 2, 32 Stat. 943 (Comp. St. 1913, § 
8614), provides that, whenever any train Is operated wlth power or train 
brakes, not less than 50 per cent, of the cars shall hâve their brakes 
operated by the engineer. Act April 14, 1910, c. 160, § 2, 36 Stat. 298 
(Comp. St. 1913, § 8618), provides that ail cars must be equipped with ef- 
ficient hand brakes. Held, that it is unlawful to permit the use of hand 
brakes in connection with the power brakes required by the statute, 
though the engine and the required percentage of cars are properly equip- 
ped, as the title, of the original act and the reports of congressional com- 
mittees, as well as the language of the act, shows that it was intended 
to make it unlavrful to requlre brakemen to use hand brakes, and the 
hand brakes required by the act of 1910 are intended to control cars in 
yards and elsewhere, when trains hâve been broken up, or are being 
made up. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 743; Dec. Dig. 
®=»229.] 

2. Eaileoads <@=254 — Statutoey Régulations — Penalties — Constsuction 

OF Statute. 

In a civil action to recover a penalty, the Safety Appliance Acts are not 
to be construed by the rules which govern the construction of criminal 
statutes. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §| 764-772 ; Dec. 
Dig. ®=5254.] 

Ross, Circuit Judge, dlssenting. 

In Error to the District Court of the United States for the North- 
ern Division of the Eastern District of Washington ; Frank H. Rud- 
kin, Judge. 

Action for statutory penalties by the United States against the 
Great Northern Railway Company. Judgment for défendant on de- 
murrer, and the United States brings error. Reversed and remanded. 

Francis A. Garrecht, U. S. Atty., of Spokane, Wash., and Philip 
J. Doherty and M. C. List, Sp. Asst. U. S. Attys., both of Washing- 
ton, D. C. 

(Charles S. Albert and Thomas Balmer, both of Spokane, Wash., 
for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge. [1] An action consisting of 12 counts 
was brought against the défendant in error to recover penalties for 

£=3For other cases see same topic & KQY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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violations of the Safety Appliance Act approved March 2, 1893, c. 196, 
27 Stat. 531, as amendée! by Act April 1, 1896, c. 87, 29 Stat. 85, 
and by Act March 2, 1903, c. 976, 32 Stat. 943. It was alleged that 
the défendant ran on its line of railroad, in interstate commerce, cer- 
tain freight trains drawn by its own locomotive engines, but that at 
times the speed of the trains was controlled by brakemen who were 
required to use common hand brakes for that purpose. There was 
a stipulation between the parties that each engine was equipped with 
a power driving wheel brake and appliances for operating a train 
brake System; that in each train not less than 85 per cent, of the 
cars therein were equipped with power or train brakes, which were 
used and operated by the engineer of the locomotive drawing such 
train to control its speed, in connection with the hand brakes. The 
court below sustained a demurrer to the complaint, on the ground 
that none of the counts therein set forth facts sufficient to constitute 
an offense against the United States. 
The statute of March 2, 1893, provides : 

"That from aiid after the flrst day of Janunry, eighteen hundrecl and ninety- 
eight, it shall be vuilawful for auy couiinou carrier engaged in iuterstaiie 
commerce by raUroad to use ou Its line any locomotive engine in moving in- 
terstate trafflc not ecuilpped with a power driving wheel lirake and appliances 
for operating the train brake System, or to run any train In such trafflc after 
sald date that has uot a sullkient uumber of cars in it so equipped with power 
or train brakes that the engineer on the locomotive drawing such train eau 
(wutrol its speed wltliout reiiuliing brakemen to use the commou hand brake 
l'or that purpose." 

The amendment of April 1, 1896, imposes a penalty upon any such 
common carrier — 

"uslug any locomotive englue, ruuniug any train, or hauling or perniittlng to 
be liauled or used on its Une any car In violation of any of the provisions of 
tins act." 

The amendment of March 2, 1903, provides (section 2) : 

"That whenever, as iirovirted in sald act, any train is o])erated with power 
or triiln brakes, not less than flfty per centuni of the cars In su<.'h tralu shall 
Iiave their brakes used and opei'ated by tlio engineer of the locomotive drawing 
such train ; and ail power brakod cars in such trahi which are associated to- 
gether with said fifty per centum shall ha\e their brakes so used and 
operated." 

The act gave the Interstate Commerce Commission authority from 
time to time to increase the minimum percentage of cars in any train 
required to be operated with power, or train brakes, and at the time 
of the acts complained of the percentage of cars required to bave 
their brakes used and operated by the engineer of the locomotive 
drawing the train had been increased to 85. 

The court below construed the acts and amendments thereto as 
permitting the use of hand brakes in connection with the spécifie 
power brakes referred to in the act. The plaintiff assigns error to 
that construction, and contends that it was the intention of ■ the act 
to require that the movement of ail such trains must be controlled by 
power brakes, and that no brakeman should be required to use hand 
brakes. We hâve carefully considered the questions involved, and 
hâve reached thèse conclusions; 
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First. Aside from tlie language of the act and the amendments, 
there is external évidence that it was the intention of Congress there- 
by to make it unlawful to require brakemen to use hand brakes in 
the ordinary management and movement of freight trains in inter- 
state commerce. This is shown by the title of the act and the reports 
of committees during the passage of the bill through Congress. The 
title of the act is : 

"An act to promote the safety of employës and travelers upon railroads by 
compelling cominon carriers engaged in iuterstate commerce to equip ttieir 
cars witli automatic couplers and continuons brakes and tlieir locomotives 
wlth driving wlieel brakes, and for other purposes." 

The House Committee on Interstate Commerce, in its report on the 
bill, after referring to the number of train hands killed in falling 
from trains and engines, said : 

"It Is the judgment of tliis committee that ail cars and locomotives should 
be equipped with automatic couplers, obviating the necessity of men going 
between the cars, and contlnuous train brakes that can be operated from the 
locomotive, and dispense with the use pf men ou the tops of the cars; that 
the locomotive should be provided with power driving wheel brakes, rendering 
them easy of control. The brakes now hâve to be largely operated by the 
brakemen, traveling over the toi)s of the cars by night and day, through sleet 
and rain, exposed to great danger of falling from the cars, or from overhead 
obstructions." 

The chairman of the committee which had charge of the bill in the 
Senate explained the bill by saying: 

"When we get the cars of this country equipped with uniform couplers, with 
air brakes, so that the men will not be required to go between the cars, so 
that the men who are on top of the cars to-day will be taken off and thereby 
relieved from the danger of such ijositlons, there will be no cause for any 
further législation on the subject, in my judgment." 

The Interstate Commerce Commission also so understood the act. 
In its Eleventh Annual Report it said : 

"The requirement, therefore, is not that a carrier shall equip its cars with 
the brake or the coupler, but that It shall not use in iuterstate trafflc a train 
Which is not controlled by the train brake." 

In its Thirteenth Annual Report the Commission, anticipating the 
time when the law should go into effect, said : 

"The men will not then be, oblised to use the tops of the cars for braking, 
nor to walk on the running boards. Tlie freight train will be as completely 
under control of the engineer as passenger trains are at the présent time." 

Second. The act by its terms expresses with sufîicient certainty 
the intention of Congress that hand brakes shall not be used on 
freight trains in the ordinary movement of such trains in Interstate 
commerce. By the act Congress adopted for freight trains the Sys- 
tem of braking that was in use on passenger trains. It made no spé- 
cifie mention of the number of cars in a train that should be equipped 
with power brakes, but it enacted in gênerai terms that the train should 
be sufficiently equipped to be run without requiring the use of the 
common hand brake. The clause "without requiring brakemen to 
use the common hand brake," as found in the first section of the act, 
is used in the same sensé as the words "without the necessity of men 
229 F.— 59 
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going between the ends of the cars," in the second section, which 
provides for automatic couplers. The language of the act was équiv- 
alent to declaring that after the date named freight trains should not 
only be equipped to run, but should actually be run without requiring 
brakemen to use the common hand brake. No implication to the 
contrary is to be found in the provision in section 2 that ail cars must 
be equipped with "efficient hand brakes," a provision which is as- 
cribable to the necessity of controlling the movement of cars in yards 
and elsewhere, when trains hâve been broken up or are being made 
up. In an act, the express purpose of which is to relieve brakemen 
from the danger of using hand brakes, a provision that the train shall 
be so equipped as to run without requiring the use of hand brakes 
is a prohibition against the use of hand brakes in the ordinary move- 
ment of the trains. In vicAv of the protection which was intended to 
be afïorded by the act, it would hâve been idle for Congress to déclare 
that freight trains must be equipped with appliances to operate a 
power brake System, and at the same time leave it optional with a 
railroad company to décide whether it would or would not operate its 
trains with that System. To say that trains shall be provided with 
power brakes, and in the same breath to say that the carrier may re- 
fuse to use them, is to contradict the very purpose and terms of the 
act. Yet such is the effect of the law, if it be given the construction 
contended for by the défendant in error. 

[2] The act is not to be construed by the rules which govern the 
construction of criminal statutes. The action is a civil action to re- 
cover a penalty. The Suprême Court bas held that, if the language of 
a pénal statute is plain, it will be construed as it reads, and that the 
words will be given their full meaning, and, if ambiguous, the court 
will lean more strongly in favor of the défendant than it would if 
the statute were remédiai in its nature. Bolles v. Outing Co., 175 
U. S. 262, 20 Sup. Ct. 94, 44 L. Ed. 156; Johnson v. Southern Pacific 
Co., 196 U. S. 1, 25 Sup. Ct. 158, 49 L. Ed. 363. In the case last 
cited, the court quoted with approval the language of Mr. Justice 
Story in United States v. Winn, 3 Sumn. 209, Fed. Cas. No. 16,740, 
as f oUows : 

"I agrée to that rule in its true and sober sensé ; tliat Is, that pénal stat- 
utes are not to be enlarged by implication, or extended to cases not obviously 
withln their words and purport. * » * And where a word is used in a 
statute, which has varions known significations, I know of no rule that re- 
Quires the court to adopt one In préférence to another, simply because it is 
more restralned, if the objects of the statute equally apply to the largest and 
broadest seuse of the word. In short, it appears to me that the proper course 
in ail thèse cases is to search out and follow the true Intent of the Législa- 
ture, and to adopt that sensé of the words which harmonizes best with the 
context, and promotes in the fullest manaer the apparent policy and objects of 
the Législature." 

The only reported case which supports the décision of the court 
below is United States v. Baltimore & O. R. Co. (D. C.) 176 Fed. 
114, in which it was held that the law is complied with so long as it 
is shown that trains contain the required percentage of cars equipped 
with power brakes. The order of nonsuit in that case was affirmed 
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by the Circuit Court of Appeals for the Third Circuit in United States 
V. Baltimore & O. R. Co., 185 Fed. 486, 107 C. C. A. 586, but that 
court declined to express an opinion as to the construction placed on 
the statutes by the District Court. On the other hand, in Virginian 
Ry. Co. V. United States, 223 Fed. 748, 139 C. C. A. 278, the Circuit 
Court of Appeals for the Fourth Circuit, in a carefully considered 
opinion, reached the opposite conclusion. The court said: 

"It Is impossible to believe ttiat ttie Congress compelled the equipment of 
locomotives and cars with the appliances specifled in the act for the declared 
purpose of doing away with the dangerous opération of hand brakes, and 
then left it to the carriers themselves to décide when and under what circum- 
stances those appliances should be used." 

The judgment is reversed, and the cause is remanded to the court 
below for further proceedings. 

ROSS, Circuit Judge (dissenting). The sufficiency of the complaint 
in this case is to be considered in the light of this stipulation entered 
into by and between the respective parties : 

"It Is stipulated that, in considération of the demurrer to each of the causes 
of action herein in this court or in any appellate proceedings, it maj' be 
accepted as a fact as to each of said causes of action that each engine was 
equipped with a power driving wheel brake and appliances for operating a 
train brake System, and that in each train not less than 85 per cent, of the 
cars thereln were equipped with power or train brakes, which were used and 
operated by the engineer of the locomotive drawing such train, to control ils 
speed in connection with the hand brakes. 
"Dated this 14th day of June, 1915. 

"[Signed] Francis A. Garrecht, 
"M. O. List, 

"Attorneys for PlaintifC. 
"Charles S. Albert, 
"Thomas Balmer, 

"Attorneys for Défendant." 

The facts of the case therefore are that, as to each of the causes 
of action counted on, each engine was not only equipped with a power 
driving wheel brake and appliances for operating a train brake Sys- 
tem, and that in each train not less than 85 per cent, of the cars 
therein were equipped with power brakes, but that they were used 
and operated by the engineer of the locomotive drawing such train to 
control its speed in connection with the hand brakes. The sole ques- 
tion, therefore, in the case, is not whether Congress should hâve un- 
der such circumstances prohibited the use of any hand brakes, but 
whether it has donc so by its législation upon the subject. That it has 
not donc so seems to me very plain from a mère reading of its enact- 
ments. That of March 2, 1893, referred to in the opinion of the 
court, déclares: 

"That from and after the flrst day of January, elghteen hundred and nlnety- 
eight, it shall be unlawful for any common carrier engaged in Interstate com- 
merce by railroad to use on its Une any locomotive engine in moving Interstate 
trafic not equipped with a power driving wheel brake and appliances for 
operating the train brake System, or to run any train in such trafQc after 
said date that has not a sufficient number of cars in It so equipped with 
Power or train brakes that the engineer on the locomotive drawing such train 
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can control Its speed wltliout requiring brakemen to use the common hand 
brake for that purpose." 

It will be observed that in that act Congress did not specify the num- 
ber of cars that should be equipped with the train brake system, only 
requiring that the number should be "sufficient" for the purpose de- 
signed. But by its amendment of March 2, 1903, also referred to in 
the opinion, Congress declared : 

"That whenever, as provided In said act, any train is operated with power 
or train bralies, not less tlian flfty per centum of the cars in such train 
shall hâve their brakes used and operated by the engineer of the locomotive 
drawing such train; and ail power brake cars in such train whioh are asso- 
ciated together with said fifty per centum shall hâve their brakes so used 
and operated; and, to more fully carry into eiïect the object of said act, 
the Interstate Commerce Commission may, from time to time, after full 
hearing, increase the minimum pereentage of cars in any train required to be 
operated with power or train l)rakes whieh must hâve their brakes vised and 
operated as aforesaid ; and failure to comi>ly witli any such requirement of 
tlie said Interstate Commerce Commission shall be subject to the like iienalty 
as failure to comply with any requirement of thls section." 

Pursuant to the power thus delegated to it, the Interstate Commerce 
Commission, on the 6th day of June, 1910, promulgated this order: 

"It is ordered, that on and after September 1, 1910, on ail railroads used 
in Interstate commerce, whenever, as retiuired by the Safety Appliance Acts as 
amended Mardi 2, 1903, any train is operated with power or train brakes, not 
less than 85 per cent, of the cars of such train shall hâve their brakes used 
and operated by the engineer of the locomotive drawlng such train, and ail 
power brake cars In each such train vv'hich are assoclated together with the 85 
per cent, shall hâve their brakes so used and operated." 

It is thus seen that at first Congress only required a "sufïïcient" num- 
ber of the cars of a train to be equipped with the power brake Sys- 
tem, without specifying the number, then by amendment fixed that 
number at not less than 50 per centum and gave to the Interstate Com- 
merce Commission power to increase that number, after a full hearing 
before it, to the extent it should deem wise. There is in no act of 
Congress that bas been cited any provision prohibiting the equipment 
of the cars with hand brakes also ; on the contrary, by section 2 of 
its act of April 14, 1910, c. 160 (36 Stat. 298), Congress expressly 
provided, among other things, that "ail cars must be equipped with 
secure sill steps and efficient hand brakes," with a certain proviso not 
important to be hère mentioned. 

There is certainly nothing in the above-quoted provisions of the stat- 
ute either expressly or in my opinion by implication prohibiting the 
use of hand brakes in connection with the power brake system, and 
the facts of the présent case as made to appear by the record are that 
the full pereentage of the cars constituting the trains in question, re- 
quired by the Interstate Commerce Commission pursuant to its légis- 
lative authority to be equipped with the power brake system, were so 
equipped, and that the trains in question were operated thereby. For 
the court to hold that a larger pereentage of the cars of the trains 
should liave been equipped with and operated by the power brake 
System would be for it to assume the function devolved by Congress 
upon the Interstate Commerce Commission, which, of course, it bas 
no power to do. 
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The case of Virginian Railway Co. v. United States, 223 Fed. 748, 
139 C. C. A. 278, quoted in the opinion as sustaining the conclusion 
of the court, does net, I think, in any respect do so. The trains there 
under considération consisted of 100 cars each, each of which was 
equipped with power brakes and also with hand brakes, and the driv- 
ing wheels of the engines were also properly equipped ; nevertheless, 
upon each of those trains the power brakes were not used at ail, but, 
on the contrary, the trains were controlled solely by the use of the 
hand brakes, which the court very properly held was a clear viola- 
tion of the act of Congress. 

In my opinion, the judgment of the court below should be affirmed. 



KIEFER OIL & GAS CO. v. McDOUGAL. 

(Circuit Court of Ai^îeals, Eighth Circuit. December 15, 1915. Rehearing 
Denied Mardi 27, 1916.) 

No. 4227. 

1. Compromise akd Settlement <g=>8^ — Between Parties to Pending Suit — 

Validity and Exfokcement. 

Complainant olitained an oll nncl sas lease on Indian land from the 
father and motlier of the deceased allottee, elaiming to he his sole lieirs. 
Before the lease was reeorded the lessors sold the land, and the purchaser 
executed a lease, afterward ac(iuired liy défendant, whieh went into 
possession, elainiing priority, because its lessors ohtained title before the 
recordlng and without knowledge of complalnant's lease. One M. obtalned 
a conveyance of the land from other relatives of the deceased allottee, 
and claimed adversely to both lesseos. Complainant broiight suit against 
ail adverse clainiants and obtained a receiver. Both complainant and de- 
fendant made oft'ers to M., who leased to défendant for a royalty and 
on agreement to carry on the litjgatjon and conditionally to pay a l)onus. 
The court determined that the father was the sole heir, but that defend- 
ant's lease from his grantee was prior because of complalnant's failure 
to record. Thereupon M. flled an aucillary bill to reeoA'er the royalty on 
oil sold by the receiver. Held, that the lease and contract were in etïect 
a compromise and settlement betweeii two of the three adverse claimants, 
that they were tlie considération for the surrender by M. of his claim to 
the oil rights, and that he was entitled to his share of tlie fund in the 
hands of the receiver in accordance with their terms. 

[Ed. Note. — For other cases, see Compromise and Settlement, Cent. Dig. 
§§ 17-31, HS ; Dec. Dig. ©=»8.] 

2. Compkomise and Settlement (©=^8 — Vaeidity — Mistake of Law. 

An agreement of compromise and settlement is not invalidated because 
of a mistalve of law by one of the pai'ties. 

[Ed. Note. — For otlier cases, see Compronnso and Settlement, Cent. Dig. 
§§ 17-31, 33 ; Dec. Dig. ©=^8.] 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma; Ralph E. Campbell, Judge. 

Suit in equity by Albert W. Shulthis against the Kiefer Oil & Gas 
Company and others, with ancillary bill by D. A. McDougal against 
said Oil & Gas Company. Decree for complainant, and défendant ap- 
peals. Affirmed. 

€=For other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests &. Indexes 
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N. A. Gibson and Franklin P. Schaffer, both of Muskogee, 0kl., for 
appellant. 

A. J. Biddison, of Tulsa, Okl. (Gray Carroll and Harry Campbell, 
both of Tulsa, Okl., on the brief), for appellee. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

SMITH, Circuit Judge. [1] George Franklin Berryhill was a part 
Creek Indian. He was married; his wife's name being Clémentine 
Berryhill. She was not of Indian blood at ail. They had a son, An- 
drew J. Berryhill, who was born prior to May 25, 1901, and died in 
November of the same year. By "An act to ratify and confirm a 
Supplemental Agreement with the Creek Tribe of Indians, and for 
other purposes," passed June 30, 1902 (32 Stat. 500), it was provided : 

"Rolls of Citizenshlp. 

"7. AU children born to those citizens who are entitled to enrollment as 
provided by the act of Congress approved Mardi 1, 1901 (31 Stat. 801), sub- 
séquent to July 1, liXK), and up to and Including May 25, 1901, and living 
upon the latter date, shall be placed on the rolls made by said commis- 
sion. And if any sueh child has died since May 25, 1901, or may hereafter 
die before receiviug his allotinent of lands and distributive share of the 
funds of the tribe, the lauds and moneys to whicli he would be entitled if liv- 
ing shall descend to his heirs as herein provided aud be allotted and distrib- 
uted to them accordiugly." 

It thus appears that Andrew J. Berryhill was never entitled to an al- 
lotment in his lifetime, but under the statute quoted an allotment was 
made to Andrew J. Berryhill, deceased. Among the lands thus allotted 
was the N. E. % of the N. W. 14 of section 18, township 17 N., 
range 12 E. of the Indian principal meridian. On October 10, 1904, 
the Principal Chief of the Creek Nation issued a deed or patent of 
said land to the heirs of Andrew J. Berryhill which was approved by 
the Secretary of the Interior on October 31, 1904. On March 24, 
1906, George F. Berryhill and wife, reciting that they were father 
and mother and sole and only heirs at law of Andrew J. Berryhill, 
deceased, executed and acknowledged an oil and gas mining lease of 
the land above specifically described tO' Albert W. Shulthis for a 
period of 15 years. April 19, 1907, this lease was approved by the 
Secretary of the Interior. On June 5, 1906, George F. Berryhill and 
wife deeded the land to Edmond McKay and Perry McKay, again 
reciting in the instrument that the grantors were the sole and only heirs 
of said Andrew J. Berryhill. On October 12, 1906, the two McKays 
and their wives executed, and on the next day acknowledged, an oil 
and gas lease of the premises to Arthur B. Reese for 15 years. This 
lease, by varions assignments, became the property of the Kiefer Oil 
& Gas Company. It entered upon the premises and bored a well for 
oil and gas, striking oil about the latter part of August, 1907. From 
the middle of August, 1907, on, seven uncles and aunts, and their 
wives and husbands, of Andrew J. Berryhill on his paternal side, con- 
veyed the land in question to D. A. McDougal. On October 21, 1907, 
McDougal and wife executed an oil and gas lease to the Kiefer Oil 
& Gas Company, and the same day the parties to this lease signed a 
collatéral contract. 
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About December 24, 1907, Mr. Shulthis brought this action in 
equity against D. A. McDougal, Edmond McKay, Perry McKay, and 
the Kiefer Oil & Gas Company, to détermine the title to the oil and 
gas rights, to enjoin the défendants, for the appointment of a receiver, 
for a discovery, and for other relief. The défendants fàled their joint 
and several answer. In this answer they deny that George Frankhn 
Berryhill and wife vvere the owners in fee of the land in question, or 
any part thereof , at any time, and in answer to the prayer for a discov- 
ery the défendants answered that at the time of the deed from George 
Franklin Berryhill and wife to Edmond and Perry McKay they firmly 
and honestly believed that the dévolution of the land in controversy 
was fixed and controlled by the Creek law of descent and distribu- 
tion, and that they were advised and informed that the Creek law 
controlled the inheritance of the allotment of said Andrew J. Berry- 
hill, and that under the Creek law the father, or the father and mother, 
inherited the fee-simple title in and to ail the allotment of the said 
Andrew J. Berryhill, deceased, and défendants aver and plead that 
the défendants Edmond and Perry McKay, acting and relying upon 
their advice and belief that the Creek law controlled, purchased as they 
thought the fee-simple title in and to said land from George Franklin 
Berryhill and Clémentine Berryhill, and they allège substantially the 
same facts with référence to the taking of a lease by Arthur B. Reese, 
but that défendants are now advised, and therefore aver and plead, 
that the dévolution of the allotment of Andrew J. Berryhill, deceased, 
was fixed and controlled by chapter 49 of Mansfield's Digest of the 
Laws of the State of Arkansas. They then alleged that the uncles and 
aunts of said Andrew J. Berryhill claimed to hâve inherited the fee 
to the land in controversy subject to a life estate of the father; that 
D. A. McDougal had purchased from ail of the uncles and aunts and 
collatéral kindred of said Andrew J. Berryhill ail their right, title, 
and interest in and to the land in controversy for a valuable consid- 
ération. 

"In further response to complalnant's prayer for discovery, and as a muni- 
ment of title in the défendant Kiefer Oil & Gas Company to the oil and gas 
rights to the land in controversy, défendants state that on October 21, 1907, 
défendant D. A. McDougal, with his wife, Myrtle A. McDougal, jolniug 
thorein, entered into a lease contract with the défendant Kiefer Oil & Gas 
Company, whereby said D. A. McDougal, for a valuable considération, and 
a oue-fltth part of ail oil produced and saved from the premises by said Kiefer 
Oil & Gas Company, Its successors and assigns, did grant, démise, lease, and 
let unto said Kiefer Oil & Gas Company, its successor and assigns, for the sole 
and only purpose of mining and operating for oil and gas, the said N. E. 1,4 of 
the K. W. 1/4 of section 18, township 17 N., range 12 B., containing 40 acres, 
being the land in controversy, for and during the term of 15 years from and 
after October 12, 1906, and so long after the expiration of the 15 years as oil 
or gas, or either of them, is produced from the land by défendant Kiefer Oil 
& Gas Company, its successors or assigns, in paying quantities." 

In the same document the défendants aver and plead that the Kiefer 
Oil & Gas Company is rightfully and lawfully entitled to operate the 
land in controversy for oil and gas purposes and extract said minerais 
therefrom under and by virtue of the McKay lease, "in connection and 
conjunction with the lease contract executed to it, Kiefer Oil & Gas 
Company, by D. A. McDougal and wife, on October 21, 1907, and 
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accepted by said Kiefer Oil & Gas Company on October 26, 1907." In 
the same instrument — 

"défendants further aver and plead that, If they be mistaken as to the quan- 
tum of title taken by George Franklin Berryhill, or George Franklin Berry- 
liill and wife, Clémentine Berryhill, and it should be held and declded by 
the court that George Franklin Berryhill, or George Franklin Berryhill and 
wife, Clémentine Berryhill, was or were yested with the fee-slmple title in and 
to the land in controversy under the laws of descent and distribution lu force 
at the time, then défendants rely upon thelr superior rights to the oil and gas 
In thé land in controversy under the deed f rom George Franklin Berryhill and 
Clémentine Berryhill to Edmond and Perry McKay, heretofore set up, and 
the lease made by them to Arthur B. Reese on October 12, 1906, now owned 
by Kiefer Oil & Gas Company." 

On March 4, 1908, George Franklin Berryhill with leave of court 
filed a bill of intervention, in which he claimed that the complainant's 
lease was valid and that the deed to the McKays was invalid, because 
he was then under restrictions, and asked that the title be quieted to 
the land and for other relief. To this bill of intervention the Kiefer 
Oil & Gas Company and D. A. McDougal made an answer in which 
they said: 

"Défendants aver and plead that the uncles and aunts and grandmother of 
Andrew J. Berryhill, from the father's side, took the entlre title to said land, 
and that the title in fee is now in défendant L». A. McDougal, under and by 
virtue of deeds executed to hlm by the uncles and aunts of Andrew J. Berry- 
hill, deceased, to wit, the brothers and slsters of intervener, George Franklin 
Berryhill, named and specified in the answer of défendants and in the inter- 
venlng pétition of intervener, and in addition thereto défendant D. A. Mc- 
Dougal is the owner and holder of whatever right, title, and iuterest the 
grandmother, Alry Anne Berryhill, acqulred in said land by virtue of the deed 
executed and delivered by her to said D. A. McDougal on October 18, 1907." 

The case was tried in the District Court, and resulted in a finding 
and decree that George Franklin Berryhill took a life estate only in 
the lands in question, and the uncles and aunts of Berryhill took 
the remainder; that George Franklin Berryhill was under no restric- 
tions as to conveying his life estate, but that as a tenant for life could 
not grant the right to mine for oil and gas, and dismissed the bill 
and the pétition of intervention. Shulthis v. MacDougal, 162 Fed. 
331. This case was appealed to this court, where it was held that 
George Franklin Berryhill took the land in fee, and therefore had the 
right to grant an oil and gas lease thereto, but that the complainant, 
having failed to record his lease until May 18, 1907, and long after 
the deed to the McKays, the complainant's lease was of no validity 
as against the McKays and their grantees, who took their interest for 
a valuable considération and without actual or constructive notice. 
Shulthis V. McDougal, 170 Fed. 529, 95 C. C. A. 615. 

It will be observed that, while there was a différence of opinion 
between the District Court and this court as to the law applicable to 
this case, there was no^ différence in the resuit reached, and the case 
was accordingly afifirmed. Shulthis and Berryhill attempted to ap- 
peal from the decree of this court to the Suprême Court, but their ap- 
peals were on motion of the original défendants dismissed. Shulthis 
V. _McDougal,_ 225 U. S. 561, 32 Sup. Ct. 704, 56 L. Ed. 1205. The 
opinion of this court was, however, in part sustained by the subse- 
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quent case of Skelton v. Dill, 235 U. S. 206, 35 Sup. Ct. 60, 59 L. Ed. 
198, and more fully in McDougal v. McKay, 237 U. S. 372, 35 Sup. 
Ct. 605, 59 h. Ed. 1001. 

The lease from McDougal to the Kiefer Oil & Gas Company, and 
accompanying contract, provided that the Kiefer Oil & Gas Company 
would pay to McDougal $5,000 and one-fifth of ail oil produced, or 
its équivalent in money, and certain other stipulated sums. A receiver 
had collected, after deducting his expense of operating and develop- 
ing the property, $169,480.97. After this court had affirmed the 
action of the District Court, Mr. McDougal filed his ancillary bill 
against the Kiefer Oil & Gas Company, asking that the receiver pay 
to him $41,913.44 out of the funds collected by him. On June 21, 
1913, the Kiefer Oil & Gas Company filed its amended answer to 
said ancillary bill and its cross-bill. In the latter it sought an in- 
junction and cancellation of the lease and contract with McDougal. 
On July 2, 1913, Mr. McDougal moved to strike the cross-bill. The 
case was tried November 25, 1913, and the court ordered the money 
in the hands of the receiver turned over to McDougal and made the 
following order: 

"This cause came on to be further heard at this time, and was argued by 
counsel upoii tlie motion of D. A. JIcDougal to strike the cross-bill heretofore 
filed herein by the Kiefer Oil & Gas Company ; and it is by the court consid- 
ered, ordered, adjudged, and decreed that said motion be and is hereby sus- 
tained, aud that said cross-bill be and the same hereby is strickeu, to which 
order and decree of the court the said Kiefer Oil & Gas Company except." 

And: 

"Provided, however, that this order and decree does not adjudicate or dé- 
termine the rights of the said D. A. McDougal or of the said Kiefer Oil & 
Gas Company as to any other things or matters tlian the aforesaid sum now 
in the custody and coutrol of this court, nor does it détermine the rights of 
either of said parties in or to the premises described in said ancillary bill, 
nor to the rents, issues or profits thereof that may hâve acerued or may here- 
after accrue, subséquent to the restoration of said premises to tlie said Kiefer 
Oil & Gas Company, under the decree of this court herein entered on the 19th 
day of July, 1912, nor lu or to the iJ.Îj.OOO promissory note described in said 
ancillary bill." 

And the Kiefer Oil & Gas Company appeals. 

There was neither in the lease nor the supplemental contract any 
warranty of title in McDougal. At the outset it appears that there 
were, shortly prior to the commencement of this suit, three conflicting 
claims to the oil and gas upon the land in question : 

First. The claim of Shulthis under the lease from Berryhill, which 
is conceded was first in time of origin. 

Second. The claim of the Kiefer Oil & Gas Company from the 
McKays, which the Oil & Gas Company claimed was superior to the 
Shulthis lease, because the latter was not recorded, and they claim 
that Reese and his grantees had no notice of it, actual or constructive. 
The last question was far from being a clear one. See Shulthis v. 
McDougal, 170 Fed. 529, 538, 95 C. C. A. 615. But if Berryhill only 
had a life estate then his lease to complainant, without the remainder- 
man similarly leasing, was not valid. Marshall v. Mellon, 179 Pa. 
371, 36 Atl. 207, 35 L. R. A. 816, 57 Am. St. Rep. 601 ; Gerkins v. 
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Kentucky Sait Co., 100 Ky. 734, 39 S. W. 444, 66 Am. St. Rep. 370 ; 
Hook V. Garfield Construction Co., 112 lowa, 210, 83 N. W. 963; 
Thornton on Oil and Cas (2d Ed.) § 815 ; 16 Cyc. 625. If, therefore, 
it was held that the Kiefer Oil & Cas Company was entitled to the 
land as against Shulthis, but that Berryhill only held a life estate, its 
rights were subject to extensive litigation under the next claim. 

Third. McDougal had title from ail the supposed remaindermen. 
McDougal had received an offer from Shulthis of $25,000 bonus and 
one-eighth of the oil and gas. McDougal asked $40,000 bonus. Then 
negotiations commenced with the Kiefer Oil & Gas Company, at its 
instance, as testified to by Mr. McDougal. His claims were adverse 
to those of Shulthis and the Kiefer Oil & Gas Company. The latter 
had at considérable expense sunk a well, and knew it had struck oil, 
and had every incentive to want to hold its previously assumed rights. 
To show that the question involved was doubtful only needs that it b€ 
recalled that the learned District Judge, upon reiterated pleading of 
the McDougal claim by the Kiefer Oil & Gas Company, decided the 
question practically upon and in favor of his rights. Under thèse 
circumstances after prolonged negotiations the two claimants, the 
Kiefer Oil & Gas Company and McDougal, compromised their claims, 
and McDougal took a $5,000 bonus after he had been offered $25,000 
by Shulthis and increased his royalty. He agreed in the supplemental 
contract which was made at the time of the lease: 

"The Kiefer Oil & Gas Company agree.s and binds itself to faitlifuUy and 
dillgently prosecute tlie pending suit witli Albert W. Shulthis over the oil and 
gas miiiing rights to the said land, and to take, perfect, and prosecute appeals 
to the hlgher courts from any and ail judgmeuts, orders, and decrees adverse 
to it in said litigation with Albert W. Shulthis." 

In addition in the same contract it is stipulated: 

"Said D. A. McDougal waives any and ail claims to improvements placed 
on said land, and agrées that Kiefer Oil & Gas Company may reniove tliem 
at the expiration of thls lease, and may remove them, should Albert W. Shult- 
his win his said suit in the end." 

Thus the Kiefer Oil & Gas Company was in fuU charge of ail liti- 
gation. It secured a written stipulation that the $5,000 bonus should 
not be in fact turned over to McDougal unless it finally won its suit 
with Shulthis. There is présent every évidence that, the three parties 
ail claiming the right, McDougal and the Kiefer Oil & Gas Company 
decided to compromise their contention, and this lease was made as 
a part of the compromise. 

"The prévention of litigation is a valid and sufflcient considération ; for the 
law favors the settlement of disputes. * * * On the same ground a mu- 
tual compromise is sustained. With the courts of this country, the prévention 
Of litigation is not only a sufflcient, but a highly favored, considération, and 
no investigation into the charaeter or value of the différent claims submitted 
will be entered into for the purpose of setting aside a compromise ; it being 
sufflcient if the. parties enterlng into the compromise thought at the time that 
there was a question betweeu them. So giving up a suit, or any équivalent 
proceedlngs, instituted to try a question ot which the légal resuit is doubtful, 
is a good considération for a promise to i>ay a sum of money for an abandon- 
nient thereof. And in thèse cases inequality of considération does not con- 
stltute a valid objection; it is euougli if there be an actual coutroversy, ot 
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whicli the Issue may fairly be consldered by both parties as doubtful." Par- 
sons on Contracts (9th Ed.) 477. 

This doctrine is abundantly sustained, not only by the authorities 
there cited, but by Hager v. Thompson, 1 Black, 80, 17 L. Ed. 41 
Hennessy v. Bacon et al, 137 U. S. 78, 11 Sup. Ct. 17, 34 h. Ed. 605 
Railway v. Clark, 178 U. S. 353, 20 Sup. Ct. 924, 44 L Ed. 1099 
Williams v. Bank, 216 U. S. 582, 30 Sup. Ct. 441, 54 L. Ed. 625 
Coffee V. Emigh, 15 Colo. 184, 25 Pac. 83, 10 L. R. A. 125; Wells 
V. Neff, 14 Or. 66, 12 Pac. 84, 88; Smith v. Farra, 21 Or. 395, 2â 
Pac. 241, 20 Iv. R. A. 115; Cassell v. Ross, 33 111. 244, 85 Am. Dec. 
270; Rowe v. Barnes, 101 lowa, 302, 70 N. W. 197; Hall v. Wheeler, 
37 Minn. 522, 35 N. W. 377; Tessendorf v. Lasater, 10 Kan. App. 
19, 61 Pac. 677; Sango v. Parks' (0kl.) 143 Pac. 1158; Tyson v. 
Woodruff, 108 Ga. 368, 33 S. E. 981 ; Pomeroy's Equity Jurispru- 
dence, § 850; 5 Ruling Case Law, 882, 883. And the doctrine has 
been sustained by this court. Daly v. Busk Tunnel Railway Co., 129 
Fed. 513, 64 C. C. A. 87; Sovereign Camp v. Bridges, 165 Fed. 342, 
91 C. C. A. 328. 

[2] And it is held quite uniformly that, where the parties are mis- 
taken as to the law, they are nevertheless bound by a contract of 
compromise. Prout v. Pittsfield Fire District, 154 Mass. 450, 28 N. 
E. 679; Fidelity & Casualty Co. v. Gillette Herzog Co., 92 Minn. 274, 
99 _N. W. 1123; City Electric Railway Co. v. Floyd County, 115 Ga. 
655, 42 S. E. 45 ; Lewis v. Cooper, Cooke (Tenu.) 467 ; Connor v. 
Ethridge, 3 Neb. (Unof.) 555, 92 N. W. 135; 5 Ruling Case Law, 
898. 

There is no question of fraudulent représentation of the facts. 
Both parties understood the elementary facts fully, but it is claimed 
that, as they did not understand the law as it was ultimately deter- 
mined to be, tliis led to a mutual mistake as to the ultimate fact of 
ownership; but this was one of the very matters in dispute at the 
negotiations. The représentative of the Oil & Gas Company claimed at 
that time that they had a good title, and Mr. McDougal in substance 
said the courts must détermine that. Then they compromised, and Mr. 
McDougal surrendered $20,000 of his bonus offered him by Shulthis 
and agreed to lose the remaining $5,000 if the Kiefer Oil & Gas Com- 
pany did not win its suit with Shulthis for an increased royalty, and 
agreed to turn the management of the litigation over to the Kiefer 
Oil & Gas Company. They took charge of the litigation and stood 
upon their rights under the lease and contract with McDougal as a 
défense, won their suit substantially on thèse alleged rights in the 
District Court, and now want to repudiate the contract because they 
ultimately won their case on other grounds in this court. This, un- 
der the facts shown hère, they cannot do. The District Court was 
right in ordering that the sum in the hands of the receiver of $41,- 
913.44 be paid to Mr. McDougal. 

The decree of the district court is affirmed. 
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SIMPSON et aL v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit February T, 1918^ Eehearlng 
Denied Marcli 6, 1916.) 

No. 2608. 

1. INDICTMENT AND INFORMATION (S=»125 — DxTPLIOITT — SEBIES 01" ACTS CON- 

STITUTINQ S AME OFFENSE. 

Rev. st. § 5209 (Comp. St. 1913, § 97T2), provides that every cashler, etc., 
of a national banking association, wlio witliout auttiority from tlie dlreo- 
tors Issues or puts forth any certifleate of deposit witli Intent to injure 
or defraud ttie association, shall be deemed guilty of a misdemeanor. 
Eeli, that an indictment charging tliat défendant, witliout autliority and 
with intent to injure and defraud the bank of which he was cashier, dld 
Issue and put forth a certain certifleate of deposit was not duplicitous and 
bad, since, when an offense may be committed in one or more of several 
ways, or where a pénal statute mentions several acts disjunctively and 
prescribes that each shall constitute the same offense, an indictment may 
In a single count charge any or ail of the acts conjunctively, or charge the 
commission of the offense in any or ail of the ways specified. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dlg. 
§§ 834-400; Dea Dig. <S=>125,] 

2. Criminal Law ®=j182 — Former Jeopaedy — Discharge or Jury Without 

Verdict. 

A prosecution on a defective indictment did not bar a subséquent prose- 
cution, where there was no acquittai on the merits, but the court, upon the 
defects being called to its attention, after the close of the testimony and 
the arguments to the jury, discharged the jury. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 330-332; 
Dec. Dig. (©=>1S2.] 
8. Indictment and Information <©=3l33 — Objections — Manner of Takino 
Objections. 

Orderly procédure requires that objections to an Indictment should 
be made either by motion to quash, by demurrer, or by motion in arrest 
of judgment, and the practice o£ permitting sueh objections to be urged 
during the trial by objections to the testimony, or by requests for in- 
structions, is not to be commended, and should not be encouragea. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 454-468; Dec. Dig. <S=3l33.] 

4. Criminai. Law <g=»113 — ^Vbnue — Offenses Committed Paetlt in Différ- 

ent Districts. 

Judicial Code (Act March 3, 1911. c. 231) § 42, 36 Stat 1100 (Oomp. St. 
1913, § 1024), provides that, when any offense against the United States 
Is begun in one judicial district and completed la another, it shall be 
deemed to hâve been committed in either, and may be dealt with, tried, 
and punished in either district as if It had been actually and wholly com- 
mitted therein. Held that, where a certificate of deposit was signed in 
blank by the cashier of a bank In Idaho, and was filled in by another 
party in Mississippi, and negotlated in Kentucky, a prosecution for Issuing 
and putting forth such certifleate with intent to Injure and defraud the 
bank, and for aiding and abetting the cashier to so Issue and put it forth, 
was malntainable In Idaho. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §S 190^252; 
Dec. Dig. <S=»113.] 

5. Banks and Banki^tg <@=3256 — Criminal Offenses — Défenses. 

Where a certifleate of deposit was Issued by the cashier of a national 
bank without authority from the directora and with intent to injure and 

®=>For other casea see same toplc & KEY-NUMBER In aU Key-Numbered Dlgesta & Indexes 
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defraud the bank, in violation of Rev. St. § 5209 (Comp. St. 1913, § 9772), 
the criminal act was then complète, and the subséquent ratification of its 
issuance by the directors could not change the character of the acts. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 958- 
964, 967 ; Dec. Dig. <S=3256.] 

6. Banks and Banking <®=>257 — Criminal Pbosecutions — Instructions. 

In a criminal prosecution in which the cashier of a national bank was 
charged with unlawfully Issuing and puttlng forth a certlficate of deposit 
with Intent to injure and defraud the bank and without authority from 
the directors, and another party was charged with aidlng and abettlng 
him, évidence was rejeeted that the cashier executed a deed to his liome 
to secure one of the directors, who advanced money to take up the cer- 
tlficate. The court charged that, when the certlficate was sent to another 
bank at C. and presented for payment, some arrangement was made by 
whlch défendants, or one of them, took care of it and protected the bank 
agalnst loss ; that the charge was not that the bank was Injured or de- 
frauded, but that the certlficate was issued with the intention to injure 
or defraud ; that défendants were not relleved or acquitted because they 
took care that the bank dld not suffer loss ; that évidence of this fact of 
payment would not hâve been received, except for the contention that the 
money realized by the use of the certlficate got into défendants' private 
accounts as a resuit of a misunderstandlng between thcm, and that the 
mlstake was not discovered untll some time later ; that if defeadants had 
imimcdiately repalred the wrong, before others had knowledge of the 
existence of the certlficate, the jury might very properly conclude that the 
restoration to the bank of the value of the certlficate tended to corroborate 
their contention of innocent mlstake ; that whether the jury would glve 
such signlflcance to the restoration at the later date, when the certlficate 
had corne to G. and its existence was known, he left to the jury to say ; 
that, except for such light as the payment threw upon the question 
whether the certlficate was intended to be used for défendants' personal 
benefit, or whether such benefit was the resuit of inadvertence and mis- 
understandlng, the payment was without significance. Held, that thls 
gave défendants the fuU benefit of any Inference that mlght be drawn from 
the fact that the certlficate was taken up and pald by them. 

[Ed. Note. — For other cases, see Banks and Banking, Cent, Dig. §§ 965, 
966, 970-976 ; Dec. Dig. <S=257.] 

In Error to the District Court of the United States for the South- 
ern Division of the District of Idaho; Frank S. Dietrich, Judge. 

W. G. Simpson and another were convicted of offenses, and they 
bring. error. Affirmed. 

Jas. H. Hawley, of Boise, Idaho, WiUiam H. Atwell, of Dallas, Tex., 
W. A. Stone, of Caldwell, Idaho, and C. H. Lingenfelter, of Boise, 
Idaho, for plaintifïs in error. 

J. L. McClear, U. S. Atty., and J. R. Smead, Asst. U. S. Atty., both 
of Boise, Idaho. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

RUDKIN, District Judge. Section 5209 of the Revised Statutes of 
the United States relating to national banking associations provides as 
f oUows : 

"Every président, dlrector, cashier, teller, clerk, or agent of any association, 
who embezzles, abstracts, or wlllfuUy misapplles any of the moneys, f unds, or 
crédits, of the association ; or *ho, without authority from the directors, is- 

®=}For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Ulgests & Indexes 
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sues 01- puts in circulation any of the notes of tlie association ; or wlio, witli- 
out such auttiorltj', Issues or puts fortli any certiflcate of deposit, draws any 
order or Mil of exchange, makes any acceptance, assigns any note, bond, 
draft, Mil of exchange, mortgage, judgment, or decree; or who makes any 
false eutry in any book, report, or statement of the association, with intent, 
in eitber case, to injure or defraud the association or any other company, 
body politic or corporate, or any indlvidual person, or to deceive any offlcer 
of the association, or any agent appointed to examine the affairs of any such 
association ; and every person who wlth like intent alds or abets any officer, 
clerk, or agent in any violation of this section, shall be deemed gullty of a 
misdemeanor, and shall be imprisoned not less than flve years nor more than 
ten." 

The indictment in this case charges that on the 27th day of March, 
1913, at Caldwell, in the county of Canyon and state of Idaho, one S. 
D. Simpson, cashier of a national banking association known as the 
American National Bank of Caldwell, did willfully, unlawfully, and 
feloniously, without authority from the directors of said association, 
and with intent to injure and defraud said association, issue and put 
forth a certain certiflcate of deposit drawn upon said association in 
the sum of $2,500, therein and thereby certifying that there had been 
deposited by one W. G. Simpson in and with said association the sum 
of $2,500, whereas in truth and in fact the said W. G. Simpson, to 
whom said certiflcate of deposit was so issued and put forth, did not 
hâve at the time said certiflcate of deposit was so issued and put 
forth, on deposit with said association an amount of money equal to 
the amount then and there specified in such certiflcate, or any amount 
or sum of money whatsoever, as he, the said W. G. Simpson, then and 
there well knew. It is then further charged that the said W. G. Simp- 
son did, at the time and place aforesaid, unlawfully and feloniously 
and with the intent to injure and defraud the said association, and 
without authority from the directors, aid, abet, incite, counsel, and 
procure the said S. D. Simpson as such cashier to willfully, unlawfully, 
and feloniously, and with the intent aforesaid issue and put forth the 
said certiflcate of deposit in manner and form aforesaid, he, the said 
W. G. Simpson, then and there well knowing that he did not hâve 
the said sum of $2,500 or any other sum on deposit with said associa- 
tion. 

On the trial of the actio" the jury returned a verdict of guilty as 
to both défendants, and to reverse a judgment entered upon that ver- 
dict the présent writ of error was sued out. The record contains 31' 
assignments of error in ail ; but many of thèse présent the same ques- 
tions in différent forms, and we will now take up such of the assign- 
ments as we deem worthy of considération in the order in which the 
rulings occurred at the trial, rather than in the order in which the 
assignments appear in the record. 

[1] 1. The overruling of a demurrer and motion to quash is as- 
signed as error. It will be observed that the indictment charges that 
the certiflcate of deposit was issued and put forth with intent to in- 
jure and defraud the association. For this reason it is urged the in- 
dictment is duplicitous and bad. There is no merit in this assign- 
ment. 

"It Is a well-settled rule of crlminal pleading that, when an offense against 
a crlminal statute may be commltted in one or more of several ways, the In- 
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dlctment may, In a single count, charge its commission in any or ail of the 
ways specifled in the statute. So where a pénal statute mentions several 
acts disjunctively, and prescribes that eaeh shall constitute the same offense 
and be subject to the same punishment, an indictment may charge any or ail 
of su eh acts conjunctively as constitutlng a single offense. Or, as the same 
raie is frequently stated, where a statute makes either of two or more dis- 
tinct acts, connected with the same gênerai offense and subject to the same 
measure and kind of punishment, indictabie separately and as distinct crimes 
when each shali hâve been commltted by différent persons and at différent 
times, they may, when commltted by the same person and at the same time, 
be coupied in one count as together constitutlng but one offense ; and this is 
true, although a disjunctlve particie is not employed in the statute, but a 
conjunction is used which is disjunctlve in sensé." 22 Cyc. 380. 

Again : 

"In the case of substantive acts which are made unlawful when done from 
partleular motives or with partlcular intents, it is not dupllclty to charge 
the single substantive act in comblnation with more than one of the expletives 
which give it character." Id. 382. 

The rule thus stated is amply supported by the authorities cited. 
Thus in United States v. Fero (D. C.) 18 Fed. 901, the statute pro- 
vided that : 

"Every person who shali recelve any money or other vaiuable thlng under 
a threat of Informing, or as a considération for not informing, against any 
violation of any internai revenue iaw, shall, on conviction thereof, be pun- 
ished," etc. 

And it was held that an information charging that the défendant 
received a certain sum of money under a threat of informing, and 
as a considération for not informing, was not duplicitous. See, also, 
Tiberg v. Warren, 192 Fed. 458, 112 C. C. A. 596; Ackley v. United 
States, 200 Fed. 217, 118 C. C. A. 403. 

[2] 2. The overruling of a plea of once in jeopardy, or the direct- 
ing of a verdict in favor of the government on that issue, is assigned 
as error. The plea of former jeopardy was based on the following 
facts: A previous indictment had been returned against the défend- 
ants charging the same crime, but omitting to charge that the certifi- 
cate of deposit was issued and put forth "without authority from the 
directors." A plea of not guilty was interposed to that indictment, 
and the case came on regularly for trial. After the close of the tes- 
timony and the arguments to the jury, one of the counsel for the de- 
fendants suggested to the court that the indictment was bad because 
it omitted the clause in question. The court thereupon, of its own 
motion, over the objection and protest of the défendants, discharged 
the jury and remanded the défendants to abide the action of another 
grand jury. 

"In England, an acquittai upon an Indictment so defectlve that. If it had 
been objected to at the trial, or by motion in arrest of judgment, or by writ 
of error, it would not hâve supported any conviction or sentence, has general- 
ly been consldered as insufficlent to support a plea of former acquittai. 2 Haie, 
P. C. 248. .394 ; 2 Hawk. P. C. e. 35, § 8 ; 1 Stark. Crlm. PI. (2d Ed.) 320 ; 1 
Chit. Crim. Law, 458 ; Archb. Crlm. PI. & Ev. (19th Ed.) 143 ; 1 Russeil on 
Crimes (6th Ed.) 48. And the gênerai tendency of opinion In this country has 
been to the same effect. 3 Greenl. Ev. § 35 ; 1 Bishop's Crlm. Law, § 'l021, 
and cases there cited." United States v. Bail, 163 U. S. 662, 6G6, 16 Sup. Ct 
1192, 41 L. Ed. 300, 
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Many of the states haye .provided by statute that an acquittai on 
the merits may be pleaded in bar of a subséquent prosecution, not- 
withstanding defects in the form or substance of the indictment. This 
statutory rule is in substance the one adopted by the Suprême Court 
of the United States in the Bail Case. . At page' 669 of 163 U. S., at 
page 1194 of 16 Sup. Ct. (41 L. Ed. 300), the court said: 

"The American décisions in whlch tlie Englisli doctrine lias been followed 
liave been based upon tlie.Englisli autlioritles, witli notliing added by way ot 
reasoning. After the full considération which the iniiioitauce of tlie question 
deniands, that doctrine apiiears to us to be unsatisfactory in the grounds ou 
wliicli it proceeds,as well as unjust in its ojwration upon tliose aecused of 
crime; and tlie question being now for the lirst finie preseuted to this court, 
we are unable to resist fhe concUision that a gênerai verdict of acquittai upon 
the issue of not guilty to an indictiiient uudertaking to charge luurder, and 
not objeeted to before the verdict as insutflcient in that respect, is a bar 
to a second indictiiient for the sanie killing." 

Had there been an acquittai on the merits at the first trial this case 
would fall directly within the décision of the Bail Case. But hère 
there was no acquittai on the merits. The attention of the trial court 
was challenged to the sufficiency of the indictment before the jury 
retired to consider of their verdict, and this challenge was sustained 
thus preventing the submission of the case to the jury at ail. Neither 
under the décision of the Suprême Court, nor under any other au- 
thority that bas been called to our attention, will a prosecution on a 
dcfective indictment, without an acquittai on the merits, bar a subsé- 
quent prosecution. United States v. Rogoiï (C. C.) 163 Fed. 311. 

[3] Orderly procédure requires that objections to an indictment 
should be made either by motion to quash, by demurrer, or by motion 
in arrest of judgment, and the practice of pcrmitting such objections 
to be urged during the trial by objections to testimony, or by requests 
for instructions, is not to be commended and should not be encouraged. 
But in this case the first indictment was clearly defective ; there bas 
been no acquittai on the merits, and therefore the former proceeding 
is no bar to the présent prosecution. 

[4j 3. The charge of the court on the question of venue is assigned 
as error. It appears from the uncontradicted testimony that the cer- 
titicate of deposit in question was signed in blank by the cashier of the 
bank in the District of Idaho, was filled in by the other plaintiff in 
error in the state of Mississippi, and was negotiated in the state of 
Kentucky. Under thèse facts the plaintifïs in error contend that the 
certificate was not such when it left the district of Idaho, and that 
therefore the crime, if any, was committed without the jurisdiction 
of the Idaho court. True, a certificate of deposit signed in blank is 
no certificate ; but it is equally true that a certificate filled in, but 
without the signature of the proper officer of the bank, is no certifi- 
cate. The one is as essential to the validity and existence of the cer- 
tificate as the other. The case, therefore,, clearly falls within section 
i-2 of the Judicial Code, which provides that: 

"When any offense against the United States is begun in one judicial dis- 
trict and conipleted in another, it sliall be deemed to liave been committed in 
either, and may be dealt with, inquired of, tried, determincd, and punislied iu 
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either district, in tlie same maimer as if it liad been actually aud wliolly com- 
mitted therein." 

There was no error in the charge of the court or in the refusai to 
charge as requested in this respect. 

[5] 4. Testimony was offered tending to show that the issuance 
of the certificate of deposit was ratified by the directors of the bank 
as soon as they received notice of its existence, and the refusai of 
the court to admit this testimony, or to charge the jury that such 
ratification would constitute a défense, is assigned as error. It is a 
little difficult to understand upon what theory this olïer and request 
were made. The criminal act was complète when the certificate of 
deposit was issued without authority from the directors, and with in- 
tent to injure and defraud the association, and no act of the directors 
could change its character. The doctrine of ratification bas but little 
application to the criminal law. It certainly has no application hère. 

[6] 5. Testimony was also offered tending to show tîiat the plain- 
tiff in error S. D. Simpson executed a warranty deed of bis home to 
secure one of the directors who advanced the money to take up the 
certificate in question. The rejection of this testimony is assigned as 
error. Upon that question the court instructed the jury as f ollows : 

"Wlien tlie certificate of deposit was sent to anotlier bank at Caldwell for 
collection, and was presented for iiayment, sonie arranf>;ement was made by 
wliicli tlie défendants, or one of them, took care of it and protected the bank 
against loss. Such is the testimony on behalf of one or both of the défend- 
ants. And yen will bear in mind that the charge hère is not that the Aweri- 
can National Bank was injured or defrauded, but that the certificate was is- 
sued witli the intention to injure or defraud. And the défendants are not to 
be relleved or aecjuitted merely because they took care that the bank did not 
ultiniately suffer loss. ïhe (luestiou is not whetlier tlie bank was actually 
defrauded or not. ïhe question is whetlier the certificate was issued with 
that intention. I''videiice of tliis fact of paymeiit would not hâve been received 
but for one considération, and that is the contention of the défendants tliat 
tlie money whicii was realized by using the certificate as collatéral lu Keutuclîy 
got into the private accounts of the détendants as a resuit of a niisunder- 
standing between them, and that the niistake was not discovered until W. G. 
Simpson came to Idaho about the middle of August. If, to illustrate my 
meaning, the défendants had immediately repaired the wrong, before otliers 
liad knowledge of the existence of the certificate, you niight very properly 
conclude that the restoration to the bank of tlie value of the certificate at 
that tlme teiided to corroliorate their contention of innocent mlstake. Whether 
you will give such significance to the restoration at the later date, when the 
certificate had come to (^îaldwell aud its existence was known, or must hâve 
beeome known, and undsi- ail the circuinstances of the case, I leave it to you 
to say. Except for sucir light, if any, as you may conclude it (that is, the 
paynient) tlirows upon this question (that is, the question whetlier the certifi- 
cate was intended to be used for the Personal beneflt of the défendants, or 
whether such benefit was the resuit of inadverteuce and niisunderstanding), 
the restoration or payment is without significance." 

It will thus be seen that the court gave to the plaintiffs in error the 
full benefit of any inference that might be drawn from the fact that 
the certificate of deposit was taken up and paid by them. 

This covers the principal assignments of error, and the only ones 
discussed at the argument. The other assignments are mainly am- 
plifications of those already considered, and call for no further dis- 
229 F.— 60 
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cussion on our part. The charge of the court was full and fair and 
free from error, and the évidence legally sufficient to sustain the con- 
viction. 

The judgment is therefore affirmed. 



EL DORA OIL CO. et al. v. UNITED STATES. 

(Circuit Conrt of Appeals, Ninth Circuit. Deeember 4, 1915.) 

No. 2660. 

1. Appeal and Errok <®=5l85 — JrRiSDicTioN — Equity— Waiver of Objection. 

A défendant, by failing to ralse objection to jurisdlctlon In equity In 
the trial court, waives tlie sanie, and cannot raise it on appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§1166- 
1176, 1375 ; Dec. Dig. <S=>1S5.] 

2. Waste <&=»17 — Jurisdiction^Suit to Restrain Waste. 

Equity bas jurisdiction of a suit, the essential and primary purpose 
of which is to restrain waste vvhich, if continued, would worlc irréparable 
injury to the property in controversy, altliough the défendant may be In 
possession. 

[Ed. Note.— For other cases, see Waste, Cent. Dig. §§ 38^2 ; Dec. Dig. 
<©=»17.] 

3. Mines and Minerals <S=s>2— Riqiit dp Government — Suit to Restrain 

Waste — Jurisdiction or Equity. 

A court of equity has jurisdiction of a suit by the United States to 
enjoin the taklng of petroleum from land whicli complainant claims to 
own and which constitutes its chief value, and where complainant also 
owns adjolning oil lands. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 2; 
Dec. Dig. <g=>2.] 

Appeal from the District Court of the United States for the North- 
ern Division of the Southern District of California; Maurice T. 
DooHng, Judge. 

Suit in ecjuity by the United States against the El Dora Oil Com- 
pany, J. L. Campbell, H. M. Jackson, and John Shrader, doing business 
under the firm name of the Ohio Valley Construction Company, and 
John Shrader and T. J. Green. From an order granting a preliminary 
injunction, défendants appeal. Affirmed. 

The United States, the appellee herein, was the plaintiff in a suit in the 
court below, the purpose of which was to stay waste of oil on a certain quar- 
ter section of goverument land, to obtain an accounting for oil theretofore 
removed from said land, to enjoin further waste, and for the protection of 
said property to secure the appointment of a receiver, and to obtain a decree 
that the title to said property is in the United States. The complaint aUeged 
that the value of the land involved was $1,000,000; that on September 14, 
1908, the land was wlthdrawn by the Secretary of the Interior from settle- 
ment, entry, and purchase under the nonmineral land laws of the United 
States ; that on June 9, 1909, it was duly elassified by the Secretary of the 
Interior as oil-bearing minerai land ; that on September 27, 1909, the Prési- 
dent, acting by and through the Secretary of the Interior, and under the 
authority legally vested in him, duly withdrew and reserved said land, to- 
getlier with other contiguous publie land, from minerai exploration, and from 

Ê=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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ail forms of location, settlement, sélection, flling, entry, or disposai under 
any of the public land laws of the United States; that since sald date said 
land has not been subject to exploration for minerais, or to the initiation 
of any right under any of the public land laws of the United States; that 
on July 2, 1910, the Président, acting under the authority legally vested in 
hlm, and especially by virtue of the provisions of the act of Congress of 
June 25, 1910, entitled "An act to authorize the Président of the United 
States to make withdrawal of public lands in certain cases," duly ratifled, 
afHrmed, and eontinued in force and efCect the order of withdrawal of Sep- 
tember 27, 1909, and further withdrew and reserved said land from ail forms 
of location, settlement, sélection, flling, entry, or disposai under the minerai 
or nonmineral land laws of the United States, subject only to the provisions 
of said act of Congress ; that subséquent to January 1, 1910, the défendants 
entered upon the said land and pretended to acquire and assert minerai rights 
therein, and hâve from time to time and are now committing trespass and 
waste thereon ; that the défendant the Mldway Oil Company wrongfuUy and 
unlawfully entered on the land, and thereafter drilled and caused to be 
drilled an oil well, and extracted from the land and appropriated to its use a 
large quantity of petroleum and gas ; that subséquent to July 4, 1910, the 
défendant El Dora Oil Company and other défendants entered on said land 
and thereafter drilled oil wells and extracted from the land and appropriated 
to thelr use large quantifies of petroleum and gas. Slmllar allégations are 
made as to other défendants, and the complaint alleged that the défendants, 
in disregard of the withdrawal of September 27, 1909, attempted to make 
mining locations on said land, but that no work of exploration or development 
for the dlscovery of petroleum, minerai oil, or gas, or other minerai, was 
ever commenced or prosecuted by any of the défendants on said land prlor to 
July 4, 1910, and that no dlscovery of any minerais was made by any of the 
défendants on said land prlor to October 10, 1910. The blU further alleged 
that, unless restrained therefrom, the défendants wIU continue to hold pos- 
session of the land and will drill oil wells thereupon, and extract petroleum or 
minerai oil and gas therefrom, and otherwise commit trespass and waste there- 
upon, to the great and Irréparable Injury of the plaintiff. 

ïhe défendants moved to dlsmiss the complaint for insufflciency of facts 
to constitute a cause of action in equity against them, and on the ground that 
the withdrawal of the land on September 27, 1909, was unconstitutional and 
void, and of no force and efCeet, and that no withdrawal of minerai in said 
land had been made. The motion was overruled, a receiver was appointed to 
take possession of the property, and the défendants were enjoined from re- 
moving oil or gas from the land, and from further producing oil from said 
land pending the suit. From that order the défendants hâve appealed, and 
among other assignments of error they assign that the court below erred in 
making the order in thls: That the court had no jurisdiction to make the 
same. It is upon that assignment alone that the défendants rely in preseuting 
their case upon the appeal. 

George E. Whitaker and E. L. Poster, both of Bakersfield, Cal, and 
A. L,. Weil, of San Francisco, Cal., for appellants. 

T. W. Gregory, Atty. Gen., and E. J. Justice, Spécial Asst. Atty. 
Gen., for the United States. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

GILBERT, Circuit Judge (after stating the facts as above). It is 
contended that upon the facts shown on the face of the bill the plain- 
tifif has an adéquate remedy at law in ejectment, and it is also urged 
that where, as hère, a bill allèges that the défendant is in possession, 
equity has no jurisdiction of an action to recover possession, or to re- 
move a cloud, or to quiet title, even though other relief be asked. 
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[1,2] As to the suggestion that there is an adéquate remedy at law, 
it is to be said that the défendants failed in the court below, by motion, 
plea, or otherwise; to raise that objection to the jurisdiction in equity, 
and therefore they hâve waived the same. Southern Pac. R. Co. v. 
United States, 133 Fed. 651, 66 C. C. A. 581; McClosIcey v. Pacific 
Coast Co., 160 Fed. 794, 87 C. C. A. 568, 22 h. R. A. (N. S.) 673. But, 
even if timely objection had been made on that ground, we are of the 
opinion that the court below had jurisdiction of the suit, for the rea- 
son that the essential and primary purpose of the same is to restrain 
waste, which, if continued, will work irréparable injury to the property 
in controversy. Said the court in Wood v. Braxton (C. C.) 54 Fed. 
1005: 

"The jurisdiction of courts of equity by way of injunctlon to restrain waste, 
to prevent the cuttlng of tlmber, and the miulng of minerais, is one of coin- 
paratively, récent origln; but it is now fuUy recognixed and well established In 
this country, as well as in England. * • * if the nature of the injury 
complalned of goes to the substance of the estate, thereby produclng irrépa- 
rable, mischief, equity wlU interfère in llniine, and uot requlre the party to 
resort to an action at law, and this independent of the question of the lu- 
solvency of the défendant." 

In Pcck V. Ayers & Lord Tie Co., 116 Fed. 273, 53 C. C. A. 551, a 
case in which neither party to the suit was in possession of the land in 
controversy at the time of the commencement of the suit, the Circuit 
Court of Appeals for the Sixth Circuit, whiie it was of the opinion that 
the jurisdiction of the Circuit Court could not hâve been sustained 
upon the bill regarded solely as one for quieting title, said : 

"But we tliink the bill could be properly entertained as one for restraining 
the waste and destruction of property, and iticidentally for an accountiug 
for waste already commltted. For such a purpose it is not necessary that 
the plaintiff should be in possession. Indeed, tlie jurisdiction was originally 
exereised in cases where the défendant was lu possession as tenant for years, 
as trustée, or as owner of a llfe or other linilted estate. Story, Eq. Jur. §§ 
915-918. And, havlng obtained jurisdiction for that purpose, we tblnk the 
court ralght, for the purpose of preventiug a multiplicity of sults, retain it 
for further relief by settling the question of title — a question deeiily involved 
in the détermination of the controversy over the right to an injunction to stay 
waste, and requiriug similar proofs." 

That ruling was followed by the same court in Douglas Co. v. 
Tennessee Lumber Mfg. Co., 118 Fed. 438, 55 C. C. A. 254. 

In Big Six Development Co. v. Mitchell, 138 Fed. 279, 70 C. C. A. 
569, 1 h. R. A. (N. S.) 332, a case in which the défendant was in pos- 
session of mining property which the complainant claimed to own, the 
Circuit Court of Appeals for the Eighth Circuit said : 

"Thè trespass hère complalned ôf, as disclosed by the record, is not an ordi- 
nary case of trespass upon lands, of temporary duration, but, as we thlnk the 
évidence shows, was a continuons trespass, which threatened to destroy the 
character of the property as a ruine, and would render the plalntltî's interest 
therein valueless. * « * lu such cases the threatened injuries are to the 
res, and dlminish the value of thei property Itself, and an injunctlon will be 
granted to prevent the continulng waste or continuing trespass, although the 
plaintifC is not in possession, and although the légal title bas not been set- 
tled or questioned by an action at law. * * * if the onl.v relief sought 
by the bill in this case was to remove the cloud upon plaintift"s title, it may 
well be doubted whether the bill could be sustained. * * • But the bill 
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goes further, and seeks to enjoin the défendant from committing waste and 
destroying the proiierty as a mining property. In such a case jurisdiction In 
equity attaches, even where the plaintiff is not in possession ; and, having 
obtained jurisdiction for that purpose, the court may, for the purpose of pre- 
venting a multiplicity of suits, retain it for further relief, and may remove a 
cloud upon the title, quiet the title, and détermine the right of possession." 

The décision in that case was followed in United States v. Mackey 
(D. C.) 214 Fed. 137-141, a case very similar in its facts to the case at 
bar. See, also. Bettes v. Brower (D. C.) 184 Fed. 342, Graves v. Ash- 
burn, 215 U. S. 331, 30 Sup. Ct. 108, 54 L. Ed. 217, and Archer v. 
Greenville Gravel Co., 233 U. S. 60, 34 Snp. Ct. 567, 58 L. Ed. 850. 

[3] From the allégations of the bill it is apparent that the whole 
value of the land in controversy consists in the oil and gas beneath its 
surface, and that the situation with référence thereto is the same as 
that described in the opinion in United States v. Midwest Oil Co., 236 
U. S. 459-466, 35 Sup. Ct. 309, 310 (59 L. Ed. 673), where it was said : 

"Large areas in California were explored ; and, petroleum having been 
found, locations were made, not ouly by the diseoverer, but by others on ad- 
joining land. And, as the flow through the well ou one lot might exhaust the 
oil under the adjacent land, the interest of each operator was to extract the 
oil as soou as possible, so as to share what would otherwise be taken by the 
owners of nearîjy wells. The resuit was that oil was so rapidly extracted that 
on September lî, 1909, the Dlreetor of the Geological Survey niade a report to 
the Secretary of the Interior whicli, with inclosures, called attention to the 
fact that, while there was a limited supply of coal on the Pacific Coast, and 
the value of oil as a fuel had becn fully demonstrated, yet at the rate at 
which oil lands in California were beiug pateuted by private parties it would 
'be impossible for the people of the United States to continue ownership of oil 
lands for more than a few months. After that the government will be ob- 
liged to repurchase the very oil that it bas practieally given away.' " 

It is also évident that, to remedy the wrongs described in the bill, no 
légal action is adéquate. The injury to the plaintiff "s estate consists, 
not only in the past and threatened extraction of petroleum from the 
ground in controversy, but in probable injury to or destruction of the 
sources of supply of oil in that and adjacent lands owned by the plain- 
tiff. In22 Cyc. 771, it issaid: 

"To defeat the équitable jurisdiction, however, it is not suffleient that the 
law should merely afford souie remedy ; that remedy must be as practical and 
efficient as is the équitable remedy in rendering justice, and as prompt in its 
administration. An injunctlon is in niany cases more prompt and efficient than 
any légal remedy, and because of this promptness and efficiency there is a 
strong tendency to grant injunctions in cases where formerly the remedy at 
law would bave been deemed fully adéquate." 

The order is affirmed. 

ROSS, Circuit Judge. I agrée that the court below was not without 
jurisdiction to stay waste upon the property described in the bill, of 
which it allèges the government is, and was at the times therein men- 
tioned, the owner, and for the protection of the substance of the prop- 
erty to appoint a receiver to take and hold possession under the orders 
of the court pending the litigation; but since no issue has been raised 
by the défendants, or either of them, there is manifestly nothing in 
the case so far for trial. Theref ore, I do not think we should de- 
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cide or consîder whether the défendants would or would not be enti- 
tled to a jury trial, should an issue of title be subsequently presented. 
For thé reason stated, I concur in the affirmance of the order ap- 
pealed from. 

RUDKIN, District Judge. It was conceded on the argument that 
the appellee is entitled to équitable relief in some form and to some 
extent on the case made by the bill, and in my opinion the court com- 
mitted no error in granting the temporary order from which this ap- 
peal is prosecuted. As said by the court in Oolagah Coal Co. v. Mc- 
Caleb, 68 Fed. 86, 88, 15 C. C. A. 270: 

"The chief ground on whlch the défendants below, who are the appellees 
hère, seek to sustaln the action of the trial court in sustainlng the deuiurrer 
and in dismisslng the blU, is that the plaintiff company had a plaln, adéquate, 
and complète remedy at law. This view, however, overloolîs the important 
fact disclosed by the record that the injury complalned of by the plaintiff 
Company was not an ordinary trespass upon lands, of temporary duration, 
but was a continuons trespass, which threatened to destroy the character of 
the property as a mine, and to render the plaintiff s interest therein utterly 
valueless. It also overlooks the fact that the bill charged, in substance, that 
vvhatever colorable right the défendants had to mine coal on the lands in con- 
troversy was derived nnder a license that had either been issued by mistake, 
or had been obtained by one of the défendants through fraud. It is now 
well settled by many adjudications, beginning with the case of Mitchell v. 
Dors, 6 Ves. 147, that an injunctlon may be granted to restrain a trespasser 
from entering into a mine and removing the minerais therefrom. Trespasses 
of that kind, as well as those which consist in cutting down and removlng 
timber, or in removlng buildings or other improvements of a permanent char- 
acter, standing upon lands, are readily enjoined, because, as has sometimes 
been said, such actsi alter the character of the property, and also tend to 
destroy it, and to occasion irréparable loss and damage. * * * It is also 
held that, even when the title to the property on which the trespass is com- 
mitted is in dispute, a court of equity will at least award a temporary in- 
junctlon against the commission of such acts as tend to permanently alter 
its character or destroy its value, untll the title thereto is determined in an 
appropriate proceeding inaugurated for that purpose. * * * We fail to 
see, therefore, that the plaintiff company was without right to équitable re- 
lief, even if it be true, as the défendants contend, that the bill discloses a 
controversy between the parties as to who has the superior right to mine 
coal on the lands in question, which can only be appropriately determined by a 
court of law. If such was the fact, it would nevertheless be compétent for a 
court of equity to restrain the commission of such trespasses as are cliarged 
in the bill, which tend to render the property valueless for mining purposes, 
until the controversy existing between the parties is settled by the proper 
tribunal." 

Should the court below on the final hearing simply continue the 
présent order in force and conserve the property until the title can be 
determined in an appropriate proceeding inaugurated for that purpose, 
the appellants will hâve no ground of complaint. If, on the other 
hand, the court undertakes to détermine questions of title or right of 
possession, the ruling will be subject to review on an appeal from the 
final decree. The question oi jurisdiction was not raised by the motion 
to dismiss, and in the absence of an answer the issues to be tried are 
undetermined. The court has not as yet denied the défendants a jury 
trial, and has never ruled upon that question. It has committed no 
error as far as it has gone, and to map out its future course is no part 
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of the duty of an appellate tribunal. The question discussed at the 
bar is a moot one, not presented by the record, and as said by the 
Court of Appeals of New York in Re Manning, 139 N. Y. 446, 34 N. 
E. 931 : 

"The demands of actual practical litigation are too pressing to permit the 
examination or discussion of académie questions, such as this case iu its prés- 
ent situation présents." 

It may be that the owner in possession of minerai land or timber 
land forfeits his constitutional right to a trial by jury at the suit of an 
adverse claimant by making a legitimate use of the property in his pos- 
session ; but I am unwilling to so déclare until the question cornes prop- 
erly before us, especially in view of the fact that other parties not now 
before the court are vitally interested in a décision of that question. 

For the reasons thus briefly stated, I concur in the judgment of af- 
firmance. 



BOULTBEE t. INTERNATIONAL PAPER CO. 

(Circuit Court of Appeals, nrst Circuit. February 10, 1916.) 

No. 1168. 

1. CouKTs iS=»347 — Fedekal Courts — Practice in State Courts — Demurkeb 

— OVEREULING — JUDGMENT. 

Even though, uuder Kev. St. Me. c. 84, § 35, a state court would hâve 
no other course, upon the overruling of a demurrer to a replication ten- 
dering an issue of fact, except to enter judgment for plaintiff, the stat- 
ute did not control the discrétion of a fédéral court, nor its power as to 
amendments, and the court properly proceeded to hear and détermine the 
issue tendered by the replication. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 921; Dec. Dig. 
<g=>347.] 

2. Courts ig=>274 — Fédéral Courts — Foreign Corporations — Service of 

Process. 

Pub. laws Me. 1911, c. 152, § 1, requires foreign corporations having a 
usual place of business in the state, or engaged in business therein with- 
out a usual place of business, to aijpoint a résident of the state its true 
and lawful attorney, upon whom ail processes may be served, and pro- 
vides that service of such process shall be made by leaviug a copy of the 
process in the office of such attorney. Hcld, that service upon an agent in 
Maine expressly authorized by a foreign corijoratlon would hâve been 
sufficient to subject It to the jurisdiction of the fédéral court for that 
district, as its consent to be so sued in Maine in the fédéral as well as in 
the state courts would be implied as a condition of being allowed to do 
business within the state. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 814 ; Dec. Dig. 
<S=3274.] 

3. Courts <s=3274 — Fédéral Courts — Foreign Corporations — Service of 

Process. 

ïo make service upon an alleged agent of a foreign corporation doing 
business in Maine valid for the purpose of the jurisdiction of a fédéral 
court, the person served must be representing the conipany with respect 
to the business itself being done in Maine in such sensé that authority in 
him to i-eceive service on its behalf could be properly implied. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 814; Dec. Dig. 
«©=274.] 

®=3For other cases see same topio & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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4. Corporations ©=5668 — Foreioît Coepoiçations — ^Actions — Service dp 

Pkocess. 

Whether an alleged agent of a forelgn corporation, upon whom process 
was served, so rein-esented tlie corporation that authority lu him to re- 
ceive service on Its belialf could be proiierly Implled, depended upon 
the cliaracter of tlie agent, aiul. In tlie absence of express authority froni 
the corporation, the surrounding facts, and proper inferences therefroui. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2603-2627 ; 
Dec. Dlg. <3=3668.] 

5. Corporations ©=>673 — Foreign Corporations — Actions — Service dp 

Process. 

A foreign corporation doing business in Sraiiie hnd designated an agent 
upon whom process might be served, but in an action against the coriio- 
ration service was made by leaving a copy of tlie simulions and writ witli 
S., described in the niarslial's retnrn as the snperintendeiit of the coiu- 
liany. Ile was In fact superlntendent only of its opei'atious in a partlcu- 
lar mil], wltli authority to hire and discharge employés, but wlth no au- 
thority to flx or pay their wages, pnrchase supplies, or sell the product 
of the nii]] ; auotlior résident agent had charge of tliese and other niat- 
ters coniiected wlth the business lu Maine ; and stlU other uiatters re- 
lating to such business were referred to the New York office. Jichl. that 
the conclusion of the District Court that S.'s authority wlth respect to 
the corporatlon's Maine business was not sncli as carrled wlth it the 
implication that be was agent or attorncy for the purpose of service of 
process was not erroneous. 

[Ed. Note. — l'\n- other cases, see Corporations, Cent. Dlg. §.§ 2534, 2535. 
2557, 2558, 2050; Dec. Dlg. <S=073.] 

6. Courts <@==>344 — Fédéral Courts — Foreign Corporations — Service of 

l'ROCESS. 

In an action against a foreign corporation dolng business in ;Maine, 
where tlie niarslial's retnrn showed service of the writ upon S., described 
thereln as the surierlntendent of the company, wlthout any récital of fur- 
ther facts showlng him to bave been an agent in whoni authority to re- 
celve service of process could be implled, It was not alded by any pre- 
sumption to that effect, as ail facts essential to fédéral jurisdictlou inust 
appear altlrmatively. 

|Fd. Note. — For other cases, see Courts, Cent. Dig. § 917; Dec. Dig. 
<®=>344.] 

7. Exceptions, Bill oe <S=327 — Récitals. 

On appeal from a judgment sustainlng a plea în abatement and quash- 
ing the writ, in an action against a foreign ('orporation, on tbe ground 
that there was no valid service of process, wliere the évidence as to the 
extent of authority of the alleged agent upon whom process was served 
was made a part of the exceptions, a récital in tbe blll of exceptions that 
he was superlntendent and gênerai manager, in charge of the corpora- 
tlon's mlU and its oj^eratlons, could add nothing to what the évidence 
itself sliowed. 

[lîd. Note. — For other cases, see Exceptions, Blll of, Cent. Dlg. § 34 ; 
Dec. Dig. <g=:527.] 

In Error to the District Court of the United States for the District 
of Maine; Clarence Haie, Judge. 

Action by Maiid Boultbee, administratrix, against the International 
Paper Company. Judgment in favor of défendant, and plaintiff 
brings error. Affirmed. 

®=3For other cases see same topie & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Gerry L. Brooks, of Portland, Me., for plaintiff in error. 
William C. Eaton, of Portland, Me. (William H. Gulliver, of Port- 
land, Me., on the brief), for défendant in error. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

DODGE, Circuit Judge. The défendant, according to the pleadings 
on both sides, was a New York corporation having its principal place 
of business in New York, of wliich state it was a citizen. The plain- 
tifï, a citizen of Maine, sued it in the Maine District Court, to re- 
cover damages, under a Maine statute, for the death of her intestate, 
alleged to bave been killed in its employ, through its négligence, in a 
mill operated by it in Orono, Me. 

The service of the writ, appearing froni the marshal's return there- 
on, was by a nominal attachment and by "giving in hand to John H. 
Stinchfield, superintendent of said company," an attested copy, with 
a summons. 

The défendant pleaded in abatement that no valid service upon it 
had been made. The plea alleged, in substance, that Stinchfield was 
not its tenant, agent, or attorney, in Maine, upon whom service of the 
writ could be made without previous actual attachment of goods, ef- 
fects, or crédits, and that another person residing in Maine (upon 
whom, there had been no service) had been duly appointed, and was at 
the time its agent for such service according to the laws of Maine. 

The plaintiff replied that good, sufficient, and légal service had been 
made. The défendant demurred, on the grounds that the replication 
denied no material fact stated in the plea, and tendered an issue of 
law, not of fact. 

The replication was held good, and the demurrer overruled, where- 
upon the plaintiff moved for judgment in her favor. She assigns 
hère as error the déniai of this motion and the action of the District 
Court in proceeding, against her objection, to hear the case on the 
issues raised by the plea. 

[1] We find no error in either respect. The plaintiff does not con- 
vince us that the Maine statute on which she relies (Rev. Stats. Me. 
c. 84, § 35) would leave open to a Maine court no other course under 
such circumstances than that of entering the judgment demanded. 
And even if that statute is to be so understood, we cannot regard it 
as conclusive to the same extent upon the fédéral court, wherein, as 
to such matters, neither the court's discrétion nor its j)ower as to 
amendments are controlled by the state practice. The ruling that an 
issue of fact was tendered by the replication is not questioned in this 
court. We think the court rightly proceeded to hear and détermine 
that issue. That the ruling gave the plaintiff an immédiate right to 
judgment in her favor, not to be refuscd her without réversible error, 
is a proposition which we are unable to accept. 

Before filing its demurrer, the défendant had asked leave to with- 
draw its plea in abatement, appear generally, and plead to the merits. 
This motion was opposed by the plaintiff and denied by the court. 
Upon what grounds it was so opposed or denied the record does not 
show, nor has the déniai been assigned as error. From what appears 
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in the record, the motion seems to us one which mîght well hâve been 
granted, with the advantage of avoiding considérable delay and ex- 
pense. A similar offer made by the défendant at the argument in 
this court met with no response from the plaintiiï. 

No vahd judgment for the plaintiff could hâve been entered, ex- 
cept upon a record showing due service upon the nonresident de- 
fendant, sufificient to give the District Court in Maine jurisdiction over 
it, independently of any attachment of property belonging to it witliin 
the district. The défendant was before tliat court only for the pur- 
pose of objecting that such jurisdiction had never been obtained, for 
the reasons set forth in its plea. Both parties having vvaived a jury, 
both submitted évidence to the court, which évidence is before us, 
upon the issues raised by the plea. The resuit of this hearing was 
that a motion by the plaintiiï for "judgment on the facts" was denied, 
the plea in abatement was sustained, and the writ was quashed. The 
plaintiiï assigns ail this as error. Judgment for the défendant fol- 
lowed. 

[2] That the défendant corporation was doing business in Maine 
was undisputed. The évidence submitted showed, without contra- 
diction, that a résident of Maine, other than Stinchfield, had been 
duly appointed by it, and was at the time its attorney to receive serv- 
ice of process, in accordance with the requirements of a Maine statute 
then in force (Pub. Laws 1911, c. 152, § 1) ; also that the appointment 
had been filed, as the same statute provided, with the state secretary. 
'Service upon an agent in Maine, thus expressly authorized by it, 
would hâve been sufficient to subject it to the jurisdiction of the féd- 
éral court for that district. Its consent to be so sued in Maine, in the 
fédéral as w^ell as in the state courts, would be implied, as a condi- 
tion of being allowed to do business within that state. Ex parte 
SchoUenberger, 96 U. S. 369, 24 L. Ed. 853. 

The défendant contends that the Maine statute "prescribes the ex- 
clusive method for service" upon foreign corporations doing business 
within the state. Whether or not this view was adopted by the Dis- 
trict Court does not appear, no opinion having been filed. Under a 
state statute of this kind, going no further than to provide that pro- 
cess "may be served" upon the agent appointed in accordance with 
its requirements, and imposing no penalty for failure to appoint any 
such agent, it bas been held that the method of service established is 
not exclusive, and that valid service may be made upon any agent 
within the state sufhciently représentative in character. Henrietta, 
etc., Co. V. Johnson, 173 U. S. 221, 19 Sup. Ct. 402, 43 L. Ed. 675. 
Although the Maine statute hère in question does impose such a pen- 
alty, and although the language of one of its clauses is that service 
of process "shall be made" by leaving a copy in the appointed agent's 
hands or in bis office, we are not prepared to hold that under no cir- 
cumstances is service upon any other agent or représentative of a 
nonresident corporation to be recognized as valid. That this was the 
législative intent does not seem to us suiïiciently clear from the above 
features of the Maine statute. 

[3, 4] To make the service valid for the purpose of jurisdiction, 
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however, it was at least essential that the person served should be rep- 
resenting the company with respect to the business it was then doing 
in Maine, in such sensé that authority in him to receive service on its 
behalf could be propertly imphed. Conn., etc., Co. v. Spratley, 172 
U. S. 602, 19 Sup. Ct. 308, 43 L. Ed. 569; Board of Trade v. Ham- 
mond, 198 U. S. 424, 438, 25 Sup. Ct. 740, 49 L. Ed. 1111. The 
question whether or not a given person so représenta a nonresident 
corporation turns, as was said in thèse cases, "upon the character of 
the agent," and, in the absence of express authority given by the cor- 
poration, "dépends upon a review of the surrounding facts and the 
inference that the court might properly draw from them." 

In most of the cases wherein such qu'estions hâve been raised, the 
nonresident corporation, though doing business within the jurisdic- 
tion, has had no appointed agent therein with express authority, and 
unless authority to receive service could be implied from the authority 
regarding the corporation's business within the state or district then 
being exercised by the person served, it foUowed that no jurisdiction 
except by actual attachment of property was there obtainable. 

[5, 6] The présent case presented no such situation. The évidence 
shows that, besides the attorney expressly authorized in compliance 
with the state law, there were at least two other persons acting for the 
corporation in Maine, but performing distinct functions in connection 
with its business in that state, of whom Stinchfield was only one. Im- 
plied authority in him for purposes of service did not conclusively 
appear from the marshal's return on the writ. He might bave been 
"superintendant of the company," as he is therein described, without 
being an agent in whom such authority could be imphed. No further 
facts showing him to bave been such an agent appear from the return, 
and it is not aided by any presumption to that efifect, because ail 
facts essential to fédéral jurisdiction must appear affirmatively. 

[7] The bill of exceptions, after reciting that Stinchfield was "su- 
perintendent," adds to this, "and gênerai manager, who was in charge 
of said mill and its opérations" ; but, as ail the évidence as to the 
extent of Stinchfield's authority is made part of the exceptions, this 
récital can add nothing to what the évidence itself shows, and from 
the évidence it appears without contradiction that Stinchfield, though 
called "superintendent of said company" in the return, was in fact 
superintendent only of the opérations carried on in its Orono mill. 
While bis authority included hiring and discharging the employés 
there, it did not extend to fixing or paying their wages, or to purchas- 
ing supplies, or to selling the product of the mill. Another résident 
of Orono, expressly employed by the défendant as "agent," had charge 
of thèse and other matters connected with the defendant's business in 
Maine, while still other matters relating to that business were referred 
to its New York office. The attorney appointed under the state stat- 
ute as above was still another agent. His résidence was not in Orono, 
but in Portland. 

We think the conclusion that Stinchfield's authority with respect to 
the defendant's Maine business was not such as carried with it the 
implication that he was agent or attorney for the purpose of service 
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of process cannot be said to hâve been without support in tbe évidence. 
There was testimony consistent with such a finding, particularly in 
view of the fact that express authority to accept such service had JDeen 
given to another résident of Maine. There was évidence which tended 
to show that Stinchfield, instead of occupying a représentative char- 
acter as regarded the défendant company, was performing duties for 
it hmited to those of a subordinate employé, or to particular trans- 
actions on its behalf. St. Clair v. Cox, 106 U. S. 350, 359, 1 Sup. 
Ct. 354, 27 L. Ed. 222. It being clear that the défendant had never 
expressly consented that service on Stinchfield should be service upon 
it, the surrounding facts shown would hâve warranted the conclusion 
that no such consent could fairly, reasonably, and justly be implied. 
We are therefore unable to hold that the court below was wrong in 
sustaining the plea in abatement, in refusing to order judgment for 
the plaintiff on the facts disclosed, or in quashing the writ. 

The judgment of the District Court is affirmed, and the défendant 
in error recovers its costs of appeal. 



SIEGESMUND v. CHICAGO, M. & ST. P. RT. CO. 

(Circuit Court of Appeals, Seventli Circuit. Januiiry 4, 1910.) 
No. 2;{00. 

1. Mastek and Servant '©=3286 — Actions for Injuries — Questions for Jury. 

l'iiiiiitlff, a uiacliiulst's lielper, was lioltlin^' by an iron bar a jounial 
from turulng on tlie uxle, wliilc the macliinlst was cliipping tlierefrom wlth 
a chlsel and lianmii'i-. On tbe macbinist's onler lie laid dowu tlie bar, 
helijeii to turn tlie box over, and witliout any fiu-thei- direction stooped 
down to pick up the bar. While dolng so tlie niachhiist resumed clilpphig 
011 tlie box, aud a clilp' struck plalntiff's eye. There was no iirotectloii 
from tlie chips, nor warnlng that the machiiiist was ahout to résume 
cliipping. Tliere was évidence that cliipping sucli boxes was particularly 
daiigerous to bystanders, and that it was a good practice, and tlie gênerai 
practice in tliat shop, to provide som© barrier, sutii as a caiivas, board, 
box, or brooni. IJcld, that the évidence niade a question for the jury as to 
the employer's négligence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. I)ig. §§ 
1001, 1006, lOOS, 1010-1015, 1017-1033, 1030-1042, 1044, 104G-1050; L>ec. 
iJig. ©=>2fe6.] 

2. Master and Servant <S=52S8 — Actions for Injuries — Questions for Jury. 

The danger to plaintiff was not neeessarily incident to his employment, 
or so obvions that the court could say as a inatter of law that he assunied 
the risk and the question whether he knew of the danger or oiiglit rea- 
sonably to ha^-e anticlpated it, should hâve beeii left to the ,iury, as it 
niight well be presumed that when lie knew chips were being driven 
towards hliu, he averted his head or elosed his eyes, and it might weil 
be coucluded that lie dld not liuow and could not reasonably hâve an- 
ticlpated that cliipping would be resumed at that tiiae. 

|.Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
106H-1088 ; Dec. Dig. <g=>28«.] 

In Error to the District Court of the United States for the East- 
ern District of VVisconsin ; Ferdinand A. Geiger, Judge. 

®=3For other cases eee saine topic & KEY-NUMBER in ail Key-Numbered Digests & indexe» 
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Action by Otto Siegesmund against the Chicago, Mihvaukee & St. 
Paul Railway Company. Judgment for défendant, and plaintiff brings 
error. Reversed and remanded, with directions. 

The complaint in this action charges that plaintiff, Siegesmund, was em- 
ployed hy défendant, Chicago, Milwaukee & St. Paul Railway Comiiany, as 
a machinist's helper, working in its locomotive repair sliops at Mihvaukee ; 
that on April 7, 1914, lie was injured while engaged in helplng the machlnist 
make repairs on a locomotive, which was used by défendant In Interstate com- 
merce ; that défendant was négligent in failiug to supply plaintift a safe 
place to work, in making the repairs in the manner in which they were made, 
and in falling to supply and use proper means and appliances whereby the 
accident and in.lury to plaintiff might hâve been avolded ; and that the 
machinist, under whom plaintiff tlien was working, was négligent in the 
manner of dolng his work, whereby the machinist, who was with a chisel and 
liammer chlpping off pièces of métal from a part of the locomotive, caused a 
pièce of such métal to fly off and strilce plaintiff's eye. 

Defendaut's answer admits the accident and injury to plaintiff while in its 
employ as a machinist's helper, dolng repair work on a locomotive used in 
interstate commerce, and for défense allèges that plaintiff' was for several 
niouths prior to his injury dolng the same kind of work that he was then 
doing, and was familiar with the manner in which the work was done, and 
its <langers, and that he assumed the risk Incident thereto. Tliere is also a 
gênerai déniai of every other allégation of the complaint. 

The évidence tends to show that the machinist ordered his helper, Sieges- 
mund, to get a tool box and au irou bar aud bring them to a place in the 
shop where, on a track, there was a pair of locomotive driving wheels about 58 
inches high, having spokes wltli openings between, conneeted together by an 
axle, and fastened to the axle, between the wheels, and near one of them, 
was a journal or driving box of about 200 pounds weight on which the ma- 
chinist was about to do some work ; that thèse driving wheels were part of a 
locomotive which défendant was using in interstate commerce, and then in 
the shop undergoing repairs ; that the helper, standing on the outside of the 
wheel nearest the box, by order of the machinist inserted the bar (which was 
about 2 feet long) between the spokes of the wheel, with it holding the box to 
keep it from turning about on the axle, and that while he was in this position, 
the machinist, being between the wheels, with a chisel and hammer began to 
chip from the upper surface of the box while so held ; that after chlpping 
about 10 minutes the helper, on order of the machinist laid down the bar, and 
with his hands reached in between the spokes to help the machinist turn 
over the box on the axle, and that when it was turned, the helper wlthout 
further direction from the macliinist, stooped down to plck up the bar, and 
that while he was in the act of picking up the bar, the machinist, without the 
helper's aid, resumed chlpping on the box, and a métal chip thereby dislodged 
struck the helper's eye, causing its loss ; that while he was picking up the bar 
ha was close to the machinist, the wheel being between them ; that ther© 
was no protection from the chips, nor warning to the helper that the machin- 
ist was about to résume cliipping. 

The évidence tends further to show that this helper had worked for the 
Company several months, helping the macliinist as from time to time directed, 
prior to which he was for 12 years an iron worker for the Illinois Steel Com- 
pany, helping in the work of rolling iron shapes ; that he had more or less 
expérience in observing tlie chlpping of métal, and that this was his flrst 
expérience in working on one of thèse boxes, and that he knew that a métal 
chip striking the eye was likely to cause injury; that there was no other 
chlpping then being done in the vicinity of where they w(!re working, the 
nearest workman being then about 50 feet away engaged in puttiug brakes on 
an engine ; that the helper dld not know why the box was turned over, nor 
suppose that there was to be any chlpping done after the box was turned, and 
that he did not think that chipping of the box would or could then be done un- 
less he held it, as he had just before held it for chlpping the other side. 

The testimony of witnesses other than the plaintiff tends to show that 
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chipplng such boxes was partlcularly dangerous to bystanders, unless some- 
thing was interposed for the chips to strike against ; that it was usual In that 
shop to chip those boxes before putting them on the axle, and In a place 
away from other work; that it is good practlce in chipplng, and was the 
gênerai practice in that shop, to provide some barrier, such as a canvas, a 
board or a box or a broom, for the chips to strike against; and that the 
machlnist in chipplng has control over the direction in which the chips will fly. 
On the trial, after présentation of the case for plaintiff, defendant's motion 
for a directed verdict in its favor was granted, and a verdict rendered ac- 
cordlngly. Motion for a new trial being overruled, judgment for défendant 
was entered. Error is assigned on action of the court in directing the ver- 
dict. 

J. Elmer Lehr, Julius Kiefer, Léo Reitman, and Horace B. Walmsley, 
ail of Milwaukee, Wis., for plaintiff in error. 

C. H. Van Alstine and Rodger M. Trump, both of Milwaukee, Wis., 
for défendant in error. 

Before BAKER, MACK, and AESCHULER, Circuit Judges. 

ALSCHULER, Circuit Judge (after stating the facts as above). [1] 
That the évidence tended to prove négligence on the part of the Com- 
pany resulting in the accident does not seem to be seriously contro- 
verted. The évidence of the spécial danger in this particular work, of 
the necessity, and the practice in this shop, of imposing some barrier 
for the chips to strike against, of the control the machinist may exer- 
cise as to the direction in which the chips will fly, and of the act of 
beginning to chip while Siegesmund was in the particular situation 
of picking up the bar, make it plain that if the détermination of this 
cause had depended wholly on whether or not négligence on the part 
of the Company were shown, that question should and would hâve 
been submitted to the jury, and with it, of course, any question of con- 
tributory négligence of the plaintiff, which, if shown, would not un- 
der the fédéral Employers' Liability Act (Act April 22, 1908, c. 149, 
35 Stat. 65 [Comp. St. 1913, §§ 8657-8665])— the applicability where- 
of is not controverted — bar recovery, but would be considered in ré- 
duction of damages. 

[2] The controlling question hère is whether, under the évidence, 
the District Court was warranted in finding, as a matter of law, that 
the in jury to the plaintiff was the resuit of the dangers and hazards 
usual to the plaintiff's employment, the risk whereof he assumed. In 
respect to this employment, the évidence tends to show that where 
chipping was being done in this shop, particularly on such boxes, the 
flying of chips could be and usually was avoided by the use of means 
to intercept them. From this it might be concluded that the flying of 
métal chips was not a danger which was usual, or of necessity inci- 
dental to the work in and about the shop, even if it appeared that 
sometimes such protective and préventive means were not employed, 
and that at such times chips might fly about. 

In order to conclude that an employé in this shop, who was injured 
by flying chips, assumed the risk of such injury, it raust appear from 
the évidence, not only that in his then particular employment there 
was such danger from flying chips, but also that the employé knew 
of such danger, or by the exercise of reasonable care ought to hâve 



959 

known or anticipated that there would be flying chips thereabout which 
might injure him. The helper was under the machinist's orders, work- 
ing wherever and at such work as he was directed. At the machin- 
ist's orders he inserted his bar between the spokes of the wheel and 
held the box in place, while the machinist, just on the other side of 
the wheel, was chipping the box, driving the chips toward the direc- 
tion where the helper was standing. It does not appear there was 
any other chipping in the shop at that time ; at least, not in the vicinity 
of the helper. The helper testified that there were no machines near 
by, and that the nearest workman was upwards of 50 feet away, en- 
gaged in putting brakes on a locomotive. 

Such is the instinct of self-preservation, and particularly that of 
guarding the eyes from injury, that it may well be presumed that, 
knowing chips were then being driven towards him, he averted his 
head or closed his eyes to protect the eyes from injury. Indeed, it 
might well be said that, failing to do so, and voluntarily remaining 
in a situation in which he knew the chips were being driven towards 
him, and appreciating the danger therefrom, while in such situation 
he assumed the risk of injury which might then hâve come from the 
flying chips. But, when the machinist ceased chipping and ordered him 
to drop his bar and help turn the box about the axle, at once a dif- 
férent situation and relation arose. Siegesmund testified he did not 
know why the box was to be turned, that he did not know any further 
chipping was to be done upon it, and that he supposed that, if chip- 
ping was to be done, he would first be required to insert his bar and 
hold the box just as he had done shortly before. 

In the brief for défendant in error it is stated: 

"Appellant knew exactly what the machinist had to do to finish this par- 
ticular work, and knew, furthermore, that the machinist was through with 
him alter the box had been turned." 

If by this it is meant that plaintiflf in error knew that chipping was 
to be done on the other side of the box, the évidence does not support 
the assertion ; neither can it be said that he knew that the machinist 
was through with him. He may, as he testified, hâve assumed that the 
work of chipping was completed ; and the f act that his machinist, un- 
der whose direction he was, had as yet given him no further orders, 
might hâve warranted him in concluding he was to remain there un- 
til the machinist told him to go elsewhere, or to do something else. 

In the same brief it is further said: 

"There is no évidence that plaintifC had been ordered to pick up the bar, 
♦ * * " nor "that there was any necessity to pick up the bar at that par- 
ticular moment." 

Presumably, unless directed to the contrary, he was expected to 
pick up the bar which he had thus laid down, and to pick it up when 
he did seems a rational and natural act, and the évidence suggests no 
plausible reason why he should hâve delayed it. Might it not, with 
greater show of reason, be inquired : Why did not the machinist wait 
with resuming his chipping until he had some assurance that the helper 
was not in spécial danger therefrom ? 

If, as contended in the brief for the company, the helper's work on 
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this box was donc, he was nevertheless subject to tbe further direc- 
tion of the machinist, who might well bave supposed the helper would 
pick up the bar and remain where be was until ordered elsewhere by 
tbe machinist. If tbe belper bad any reason to bebeve tbat cbipping 
would then be resumed in sucb dangerous proximity to himself, he 
would bave bad opportunity at least to bave taken sucb précaution as 
to avert bis bead, and thus in large measure protect bis eyes. 

FrOm the évidence it migbt well be concluded tbat danger to em- 
ployés from flying chips was not necessarily and usually incident to 
employment in and about tbat shop, and tbat plaintiff in error in the 
work in whicb he was then engaged did not know, and could not rea- 
sonably hâve anticipated, tbat cbipping would at tbat time be donc. 
The danger to Siegesmund from, flying chips not being necessarily inci- 
dent to bis employment, or so obvious tbat the court may say as a 
matter of law tbat be assumed the risk therefrom, tbe question wheth- 
er he knew of the danger, or ought reasonably to hâve anticipated it, 
should bave been left to the jury. Texas & Pac. Ry. Co. v. Swearingen, 
196 U. S. 51, 25 Sup. Ct. 164, 49 L. Ed. 382; Oregon Short Line & 
U. N. Ry. Co. V. Tracy, 66 Fed. 931, 14 C. C. A. 199; Peirce v. Clavin, 
82 Fed. 550, 27 C. C. A. 227 ; Penna. Rv. Co. v. Jones, 123 Fed. 753, 
59 C. C. A. 87; N. P. Ry. Co. v. Wendel, 156 Fed. 336, 84 C. C. A. 
232: Katalla Co. v. Rones, 186 Fed. 30, 108 C. C. A. 132; Benson 
Lumber Co. v. McCann, 223 Fed. 1, 138 C. C. A. 415. 

The judgment is reversed, and tbe cause remanded, with direction 
to tbe District Court to grant a new trial. 



BOURS V. UNITED STATES. 

(Circuit Court of Appeals, Seveutli Circuit. October 5, 1915.) 

No. 206J. 

1. Port Office <S=531 — Ceiminal Offenses — Mailing Unmailable Matter — 

"WiLL." 

Pénal Code (Aet MarCh 4, 1009, e. .321) § 211, 35 Stat. 1129 (Comp. St. 
1918, § 10381), déclares umuaihible every article or thing designed, adapt- 
ed, or iDteuded for preventiu,!.' conception or produeliijï abortion, and ev- 
ery wiitten or printed card, letter, etc., giving information, dlreetly or in- 
directly, where, or Iiow, or from whom, or by what means any of the 
articles or thiugs thereln menti oned "may" be obtained or made, or where 
or by -whom aiiy act or opération for the procurlng or producing of abor- 
tion "will" be done or performed, and prescrlbes the punisliment for mail- 
ing any such iinmailable matter. IJcM tliat, if a person uses tlie mails to 
give infonnatlou that lie elects, iutends, or is willlug to perforni illégal 
abortidns, he is gullty, thougir he does not exprossly or impliedly bind 
himself to operate ; but, whiie uo obligation, promise, or assurance is es- 
seutial, there must be the indication of a positive intent that the act will 
be done, not merely that it may perliaps be performed. 

[Ed. Note. — For other cases, see l'ost Office, Cent. l)ig. §§ 50, 52 ; Dec. 
Dig. <g=>31. 

For other définitions, seo Vvords and Phraf,cs, ï'irst and Second PoricK, 
Will.] 
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2. PosT Office <S=>31 — Criminal Offenses — Mailing Unmailable Mattee 

— "Aboktion." 

The Word "abortion" in Pénal Code, § 211, prohlbitlng the mailing of 
information as to wliere opérations produciug abortions wlll be perform- 
ed, must be taken in its gênerai médical sensé, irrespective of local stat- 
utory définitions. 

[Ed. Xote. — For otber cases, see Post Office, Cent. Dig. §§ 50, 52; Dec. 
Dig. ®=:>31. 

For otber définitions, see Words and Plirases, First and Second Séries, 
Abortion.] 

3. Posi Office <S=3.'î1 — Criminal Offenses — INiAiLiNG Unmailable Matter. 

Wbile tbe letter of Pénal Code, § 211, probibiting tbe mailing of infor- 
mation as to where opérations producing abortions will be perforraed, 
would cover ail acts of abortion, a reasonable construction, in view of its 
purpose, excludes acts in tbe interest of tbe natural life, and a pbysician 
may lawfully use the mails to say that, if an examination shows the ne- 
cessity of an opération to save life, he will operate, if such in truth is 
his real position. 

[Fd. Note. — For other cases, see Post Ofiice, Cent. Dig. ^§ 50, 52 ; Dec. 
Dig. «©=^.31.] 

4. PosT Office <S=o.11 — Criminal Offenses — Mailing Un^iailable Matter. 

Wliile to render matter unmailable under Pénal Code, § 211, as giving 
information coucerning the performance of abortion, a positive inteut 
that the act will be done must be indlcated, tbe intent ueed not be ap- 
parent from the document itself, and a letter Innocent on its face, a 
gênerai statement that a person performs abortions, or an advertisement 
reading "AVoraen's Diseases a Specialty," may be shown to bave conveyed, 
and to hâve been intended to convey, the prohibited information. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 50, 52 ; Dec. 
Dig. <®=o.31.] 

5. Post Office <S=;348 — Unmailable Matter — Indictmert. 

An indictment for mailing Information as to where or by whom abor- 
tions \\ill l)e performed must charge that apparently innocuous words 
were used and intended to be used in a wrongful sensé, and must allège 
sucli matters as justify the charge. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 67-80 ; Dec. 

Dig. «=:3lS.] 

6. Post Office <S=>48 — Unmailable Matter — Indictment. 

An indictment charged that défendant, a doctor, advertised "Women's 
Diseases a Speeialty" ; that he received a letter which, as therein set 
out, was dated September 16, 1912, stated that tlie writer's daughter was 
in a family way, and asked him if he would take lier and relieve her of 
her disgrâce; that on September 25th défendant, intendiug to give in- 
formation where, how, from whom, and by what means an abortion 
might be produced, mailed a letter therein set out ; and that he meant 
and intended to give and convey such information. His letter purported 
to be in ansvver to "your letter of the 24th," referred to "the opération 
you speak of," and stated that "would bave to flrst see the patient before 
determining whether 1 would take the case or not." Held that, as the 
Indictment neither charged nor alleged facts to show that defendant's 
letter was in answer to tbe letter of the 16th, and as it neither directly 
nor indirectly charged that the langnage of his letter was designed mere- 
ly to disguise, in a forni recognizable by the addressee, the prohibited 
information of a willingness to perform the illégal act, it was fatally de- 
fective as chargiiig nierely an intent to convey information as to where 
or by whom an abortion might be produced, and not information as to 

^z::^For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
229 F.— 61 
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where or by whom it woiild be produced, and as falllng to allège facts 
showlng the essential intent. 

[Ed. Note.~For other cases, see Post Office, Cent. Dig. §§ 67-80 ; Dec. 
Dlg. ®=>48.] 

In Error to the District Court of the United States for the Eastern 
District of Wisconsin ; Ferdinand A. Geiger, Judge. 

T. Robinson Bours was convicted of an offense, and he brings er- 
ror. Reversed and remanded. 

W. B. Rubin, of Milwaukee, Wis., for plaintifï in error. 
Guy D. Goff, U. S. Atty., and Otto H. Breidenbach, Asst. U. S. 
Atty., both of Milwaukee, Wis. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

MACK, Circuit Judge. The défendant was convicted under an in- 
dictment based on section 211 of the Pénal Code, copied in the mar- 
gin,^ and was sentenced to two years in the penitentiary. The indict- 
ment, after alleging a newspaper advertisement by défendant reading : 
"Women's Diseases a Specialty. Consult Dr. T. Robinson Bours" — 
and giving his address and téléphone number, charged the receipt by 
him on September 16, 1912, of the following letter: 

"Sparta, Wis., Sept. 16, 1912. 

"Dr. T. Robinson Bours, 403-404 Merrill Bldg., Milwaukee, Wis.— My Dear 

Doctor: I am at a loss as to begin to tell you my troubles. I am about wor- 

ried to deatU of tlie récent discovery of the condition of my only daugbter. 

The dear girl bas had the misfortune to repose to implicated confidence of a 

1 See. 211. {Ot scène, etc., Matter NonwailaUe.) Every obscène, lewd, or 
lascivious, and every filthy book, pamphlet, picture, paper, letter, writiug, 
print, or other publication of an indécent character, and every article or thing 
designed, adapted, or intended for preventing conception or producing abor- 
tlon, or for any indécent or immoral use ; and every article, instrument, sub- 
stance, drug, mediciue, or thing whlch is advertised or described in a manner 
calculated to lead another to use or apply it for preventing conception or 
producing abortion, or for any indécent or immoral purpose ; and every wrlt- 
ten or printed card, letter, circular, book, pamphlet, advertisement, or notice 
of any kind giving information direetly or indirectly, where, or how, or from 
whom, or by what meuns any of the herelnbefore-mentioned matters, articles, 
or things may be obtained or made, or where or by whom any act or opération 
of any kind for the procuring or producing of abortion wlll be done or per- 
formed, or how or by what means conception may be prevented or abortion 
produced, whether sealed or unsealed ; and every letter, packet, or package, 
or other mail matter containing any fllthy, vile, or Indécent thing, device, or 
substance; and every paper, wrlting advertisement or représentation that 
any article, instrument, substance, drug, medicine, or thing may, or can be, 
used or applied for preventing conception or producing abortion, or for any 
indécent or immoral purpose ; and every description calculated to induce 
or incite a person to so use or apply any such article, instrument, substance, 
drug, medicine, or thing, is hereby declared to be nonmailable matter and 
shall not be conveyed in the mails or delivered from any post-office or by 
any letter carrier. Whoever shall knowingly deposit, or cause to be depos- 
ited for mailing or delivery, anything declared by this section to be non- 
mailable, or shall knowingly take, or cause the same to be taken, from the 
mails for the purpose of circulating or disposlng thereof, or of alding in the 
'Circulation or disposition thereof, shall be flned not more than flve thousand 
dollars, or imprisoned not more than five years, or both. (35 Stat. Li. 1129.) 
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man who took advantage of her innocence and tried to ruln her, and now that 
she is in a ïamily way the liound has deserted her. We are willing to make 
any sacrifice to préserve her good name and réputation. Will you take the 
girl and relieve her of her disgrâce so she can once more face the world. How 
long would she hâve to remain there before it would be safe to move her? 
And what would the eost of the opération be, as well as ail other charges? 
Please answer soon. 

"Very respectfully, Mrs. Chas. O. Wilson, Box Sô2." 

It then proceeded: 

"And the grand jurors aforesaid, upon their oaths aforesaid, do further 
say an^ présent : That on the 25th day of September, 1912, the said T. Kobin- 
son Bours, then and there designing and intending to glve information direet- 
ly and Indirectly to oue Mrs. Charles C. Wilson, of Sparta, Wisconsin, where, 
how, and from whom, and by what means conception might be prevented and 
an abortion produced, unlawfully, feloniously and knowingly did at," etc., 
"place and cause to be placed in the post office at Milwaukee, Wisconsin, 

* * * a certain letter of the ténor f ollowing, to wit : 

" 'Milwaukee, Wls., Sept. 25th/12. 
"Mrs. Chas. C. Wilson, Sparta, Wis. — Dear Madam: Tour letter of the 2-lth 
I just received and believe me I feel very sorry for you. The opération you 
speak of would cost from $50.00 to $100. Would bave to flrst see the patient 
before determining whether I would take the case or not. She could stop at 
a hôtel near by ; she would be hère about three days. Hôtel bill about $10.00. 
no other expense. (Should come right away,) 

" 'Slncerely yours, T. Robinson Bours, M. D.' 

— which said letter * * * was then and there nonmailable matter 

* * * and was intended by the said T. Robinson Bours, with full knowl- 
edge of its contents and import, to be delivered by the said Tmited States 
post office establishment, at Milwaukee, Wisconsin, to the said Mrs. Chas. 
Wilson, at Sparta, Wisconsin. * « * Xhat on the said 2.5th day of Septem- 
ber, 1912, the said T. Kobinson Bours, when he so deposlted and caused to be 
deposited said last nauied letter in said post office, did so with full knowledge 
upon his part of its said contents and import, and unlawfully, feloniously and 
knowingly meant and intended thereby to give, and did thereby give, and con- 
vey information directly and indirectly to the said Mrs. Chas. Wilson, where, 
how and from whom, and by what means conception might be prevented, and 
an abortion produced." 

While errors hâve been assigned on the admission and rejection of 
testimony and on portions of the charge to the jury, we shall confine 
ourselves to the error based on the overruhng of a demurrer to the 
indictment. On the adoption of the Pénal Code, March 4, 1909, the 
clauses "where or by whom any act or opération of any kind for the 
procuring or producing of abortion will be done or perf ormed or how 
or by what means conception may be prevented or abortion produced" 
were introduced into the act. Before that, the statute forbade the use 
of the mails for obscène literature or writings, for articles and things 
adapted to prevent conception or produce abortion, and for printed 
or written matter giving information as to where, how, from whom, 
or by what means such articles or things might be obtained or made. 
It aimed to keep out of the mails (1) obscène matter; (2) articles or 
things designed or intended for a use denounced by the act as immoral ; 
and (3) written or printed matter in respect to such articles. Until the 
amendment, however, a letter or other written or printed information 
in respect, not to the articles excluded from the mails, but to the act 
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of abortion itself, did not fall within the statute. We cannot conciir 
in the contrary views expressed m United States v. Somers (D. C.) 164 
Fed. 259, under which the word "thing" in the original, act was held 
to cover such a letter. 

While the indictment charges that the letter of September 25th 
gave information both as to conception and abortion, it is properly 
conceded in the supplementary brief tliat, if it be unmailable, it must 
be because it cornes witliin the clause prohibiting the mailing of a 
letter giving information "where or by whom any act or opération of 
any kind, for the procuring or producing of abortion will be doné or 
performed," and not "how or by what means conception may be pre- 
vented or abortion produced," or within any other clause of the act. 

[1] What significance, if any, has the use of the word "will" in 
this clause, as contradistinguished from "may," in the other clauses? 
The government insists that it indicates merely futurity; that infor- 
mation as to where or by whom such acts are donc, irrespective of any 
indication that any spécifie act will be donc, is thereby f orbidden. De- 
fendant contends that, to be unmailable, the letter must contain an 
^press or implied obligation that the illégal opération will actually 
be performed. 

[2,3] Keither position is to be upheld. The amendment, closing 
the mails to written or printed information "where or by whom any 
opération for producing abortion will be performed," was adopted by 
Congress under the same power that was exercised in passing the orig- 
inal section, the national power of controlling the mails. Congress 
has no power to penalize or to legalize the act of producing an abortion. 
That is a matter for the states. In applying the national statute to an 
alleged oiïensive use of the mails at a named place, it is immaterial 
what the local statutory définition of abortion is, what acts of abortion 
are included, or what excluded. So the word "abortion" in the national 
statute must be taken in its gênerai médical sensé. Its inclusion in 
the statute governing the use of the mails indicates a national policy 
of discountenancing abortion as inimical to the national life. Though 
the letter of the statute would cover ail acts of abortion, the rule of 
giving a reasonable construction in view of the disclosed national pur- 
pose would exclude those acts that are in the interest of the national 
life. Therefore a physician may lawfuUy use the mails to say that if 
an examination shows the necessity of an opération to save life he 
will operate, if such in truth is his real position. If lie use the mails 
to give information that he elects, intends, is willing to perforai abor- 
tions for destroying life, he is guilty, irrespective of whether lie has 
expressly or impliedly bound himself to operate. 

The information may be given as well by a third person as by the 
prospective operator; if by the former, there surely need be no im- 
plied obligation. A statement that X. will perform the opération would 
suffice. On the other liand, the bare statement that hundreds of illégal 
abortions are performed or will be performed every year in the city 
of Chicago, or even by Dr. X., would not make the letter per se un- 
mailable. 
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[4] But while an obligation, promise, or assurance is not essential, 
the language of the act, in our judgment, requires that there must be 
the indication of a positive intent that the act will be done, not merely 
tfiat it might perhaps be performed. This intent need not be apparent 
f rom the document itself ; a letter, however innocent on its face, may, 
by proper allégations, be shown to convey, and to hâve been intended 
to convey, the prohibited information. Grimm v. United States, 156 
U. S. 604, 15 Sup. Ct. 470, 39 L. Ed. 550. The single word "Yes," 
if charged and proven to bave been v^-ritten and mailed in answer to 
an inquiry whether the vi'riter would perform an illégal opération would 
be sufficient. 

No di.sguise or subterfuge will be of any avail. The word 
"rupture" may be shown to bave been used to indicate abortion 
to the knovvledge of both parties (United States v. Kline [D. C] 201 
Fed. 954) ; the gênerai statement that X. performs abortions, or an 
advertisement by X. "Women's Diseases a Specialty," may be proven 
to hâve been used and understood as meaning that X. will perform a 
certain definite abortion, or an abortion for any woman in trouble. 

[5] The indictment, however, must charge that the apparently in- 
nocuous words were used and intended to be understood in the wrong- 
ful sensé, and must allège such matters as justify the charge. 

[6] While the government offered évidence that the letter of the 
16th, a decoy letter, was in fact mailed on the 24th, thereby tending 
to prove that the référence in the letter of the 25th to one of the 24th 
was a mistake, and that in fact the letter of the 25th was in answer 
to that of the 16th, and not, as défendant testified, in answer to an- 
other letter, dated the 24th, and stating that the girl had donc some- 
thing to herself and was then in a dangerous condition, the indictment 
contains no allégation whatsoever to support the évidence or the in- 
ference therefrom ; it does not even state that the letter of the 25th 
was in answer to that of the 16th; it merely avers the receipt of the 
latter and the mailing of the former; neither directly nor indirectly 
does it charge that the sentence, "Would bave to first see the patient 
before determining whether I would take the case or not," was de- 
signed merely to disguise, in a form recognizable by the addressee, the 
prohibited information of a willingness to perform the illégal act. 

The letter of the 25th, construed as written by one who had received 
the letter of the 16th, but as intended to be in reply to some letter of 
the 24th, the contents of which are not set out, conveys information 
that an abortion might possibly be produced, not that the act would 
be donc. If in fact the défendant intended to operate, and to bave 
Mrs. Wilson understand that he would operate only under such cir- 
cumstances as would make it the duty of any reputable physician to 
perform the act, as, for example, only if an examination disclosed the 
conditions stated in the letter which défendant testified was dated the 
24th, concededly he could not be found guilty. 

The indictment is fatally defective in charging that the défendant 
by his letter intended to give information only as to where or by whom 
an abortion might be produced, not as to where or by whom it zvovÂd 
be produced and in failing to allège facts that would support a con- 
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struction of the letter of September 25th as conveyîng and intending 
to convey information that the act would be performed. 
Judgment reversed, and cause remanded. 

Note. — SEAMAN, Circuit Judge, concurred in a reversai of the 
judgment, but did not read the opinion. 



WOETHEN LUMBEB MILLS v. ALASKA JUNEAU GOLD MINING CO.* 

(Circuit Court of Appeals, Nlnth Circuit. February 7, 191Ô. Keliearliig 
Denied March 6, 1916.) 

No. 2640. 

1. Mines and Minekals <S=»27 — Lode Location — Estoppei» 

Where one claiming land under minlng lode locations purchased mil! 
site locations located by others upon the same land, it waa not thereby 
estopped to claim under the minlng lode locations. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dlg. §§ 64, 
65; Dec. Dlg. <®=527.] 

2. Mines and Minkeals iS=27 — Entry — Misbepbesentations. 

Where plaintiff, who elalmed land under mining lode locations, pur- 
chased mlll site locations located by others upon the same land, the repré- 
sentations of the mlll site locators in entering the land that It was non- 
minerai could not be imputed to plaintiff, unless plaintifC procured such 
locations to be made. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dlg. §§ 64, 
65 ; Dec. Dig. <3=27.] 

S. INDIANS <S=»15 POSSESSOBT ElOHTS — CONVETANCES STATXJTOBT PBOVI- 

SIONS. 

Act May 17, 1884, c. 53, § 8, 23 Stat 26, provldlng, relative to public 
lands in Alaska, that Indians or other persons in the district of Alaska 
should not be disturbed in the possession of any land actually in their 
use or occupation or claimed by them, but that the terms under which 
such persons might acquire tltle to such lands were reserved for future 
législation, did not prevent Indians in possession of land at the tlme of 
the passage thereof from transferrlng their possessory rights. 

[Ed. Note.— For other cases, see Indians, Cent. Dig. §§ 17, 29, 34, 37-44 ; 
Dea Dig. <g=>15.] 

4. Indians <S=>15 — Posskssobt Eights — Convetances — Statutoby Pkovi- 

SIONS. 

Act May 17, 1906, c. 2469, 34 Stat. 197 (Oomp. St. 1913, § 5096), author- 
Izing the Secretary of the Interior to allot not to exceed 160 acres of 
nonmlneral land in Alaska to any Indian or Esklmo, and providing that 
the land so allotted shall be deemed the homestead of the allottee and hls 
heirs in 'ei-petulty, and shall be inaliénable, did not of its own force ter- 
minate ludian rights of occupation of land, or place any bar upon the 
aliénation of their possessory rights. 

[Ed. Note.— For other cases, see Indians, Cent Dlg. §| 17, 29, 34, 37-44; 
Dec. Dig. <S=>15.] 

5. Navigable Watees tg=s>39 — Littobal Eights — Loss. 

The laying out of a street by a municipal corporation on tldelands on 
the shore of a navigable channel In front of plaintIfE's upland, wlthout 
securing any right so to do from plaintifC, or obtaining such right by 

testPoT other cases see same toplc & KEY-NUMBËB la ail Key-Numbered Digesis Se Indexes 
•Second pétition for rehearlng denied May 8, 1916. 
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condemnation proceedings, did not sever plaintiff's littoral riglits from 
the upland, or merge them in the public rlght. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 21, 53, 
82, 103, 112, 117, 127, 239-244; Dec. Dig. ®=39.] 

6. Public Lands <S=»47' — Statutoby Provisions — Réservations. 

Act May 14, 1898, c. 299, § 10, 30 Stat. 413 (Comp. St. 1913, § 5091), au- 
thorizes citizens or corporations, possessing and occupying public lands in 
Alaska for the purposes of trade, nianufacturing, or other productive in- 
dustry, to purchase one claiui of not exceeding 80 acres, provided, no en- 
try shall be allowed thereunder on land abutting on navigable waters of 
more than 80 rods, and provided, further, tliat there shall be reserved by 
the United States a space of 80 rods betvveen tracts sold or entered 
thereunder abutting on auy navigable water, and that the Secretary of 
the Interior may grant the use of such reserved lands abutting on the 
water front to any citizen, association, or corporation for landings and 
wharves, with the provision that the public shall hâve access to and 
proper use thereof, and that a roadway 60 feet in width parallel to the 
shore Une shall be reserved for the use of the public as a highway. 
Ueld, that this did not hâve the efCect of reservlng a roadway 60 feet 
wide across inlU site locations abutting ou a navigable channel. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 133, 137; 
Dec. Dig. ®=547.] 

7. Navigable Waters <g=:339 — Littoral Rights — Enjoining Interférence. 

Where the owner of upland fronting on a navigable channel had a rlght 
of access over tidelands in front of such upland to the navigable waters 
of the channel, and the District Court found that to avail itself of this 
right of access it was necessai-j' to construct a wharf coverlng the whole 
space in front of the upland, and that ail of such area was reasouable 
and necessary to be used in aid of its ingress and egress to and from such 
upland, a deeree enjoining another party from construeting, continuing, or 
niaintaining on such tidelands any structure of any nature or description 
in any way cutting off, obstructing, or interfering with such free and un- 
interrupted access and the buildiug of such wharf, did not grant the own- 
er of the upland a greater or more extensive right than was reasouable 
under the circumstJinces. 

[Ed. Note. — ï^or other cases, see Navigable Waters, Cent. Dig. §§ 21, 63, 
82, 103, 112, 117, 127, 239-244 ; Dec. Dig. <@=539.] 

Appeal from the District Court of the United States for the First 
Division of the District of Alaska; Robert W. Jennings, Judge. 

Suit by the Alaska Juneau Gold Mining Company against the 
Worthen Lumber Mills. Deeree for plaintiff, and défendant appeals. 
AfiSrmed. 

The appellant and its predecessors in interest had for 13 years been operat- 
ing a sawmill on the shores of Gastineau Channel at Juneau, and had estab- 
lished boomiug grounds for logs along the beach. It had bullt platforms over 
tidewaters on the seaward side, and adjoiniug the city street linown as 
Franlilin street, for use as lumber yards. It had driven piles on the tide flats, 
and was placiug a platform thereon, wheii the appellee brought suit to enjoin 
it from further niaintaining the platform, and to establisli the right of the 
appellee to the use and possession of the premises so occupied by the appel- 
lant. The appellee alleged three sources of title; First, two mining claims, 
the General Grant Iode location and tlie Abraham Lincoln Iode location ; 
second, two mill site locations; and, third, the grant of the right of oecujia- 
tion of certain Indians, who, prior to May 17, 1884, were in possession of the 
upland above the tidelands in question. The court below found that the ap- 
pellee was the owner of the Iode mining claims, the owner of the mill sites, and 
the grantee of the Indians' right of occupation ; that the appellee is building 

ig=Foi- other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests &. Indexes 
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a large milling plant upon tlie premises embraced within the Iode claims and 
the mill sites and tlie tracts so purchased f rom the Indians, and tliat in order 
to carry out its work of construction it is necessary that tlie appellee bave 
access to the deep waters of Gastineau Channel, and that wharves be built 
from tlie upland to sald deep water for the purpose of facllitating such access, 
and enabllng it to land its construction material, and convey the same to the 
point where the milling plant is being constructed, and for otlier purposes ; 
and the court found that the plank road constructed in 1012 by the clty of 
Juneau over the tideland lying in front of the said upland, and which the 
appellant alleged operated to sever littoral rights from tlie upland, was con- 
structed withôut the appellee's consent, and that it does iiot interfère with 
auy of the appellee's rights, but that it is so constructed that the apiiellee can 
wharf out and hâve access to deep water notwithstanding sald roadway. And 
the court ruled, as a conclusion of law, that the appellee is the owner of the 
uplands and entitled to ail the littoral rights attached to uplands abutting on 
a navigable highway, including the right to construct a wharf, and the court 
enjoined the appellant from constructing and continuing or maintaining on 
the tidelands in question aiiy structure of any nature or description which in 
any way cuts off or obstruets or interfères with such free and unlnterrupted 
access and the building of the appellee's wharf. From that injuuetion order 
the présent appeal is taken, 

John Rustgard, of Juneau, Alaska, for appellant. 
Hellenthal & Hellentlial, of Juneau, Alaska (Curtis H. Lindley, of 
San Francisco, Cal., of counsel), for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). [1-4] 
The appellant contends that upon the established facts in tlie case the 
court below erroneously reached the légal conclusion that the appellee 
had established its title or right to the possession of the upland. It 
is argued that by entering the mill sites the appellant waived its right 
under the mining Iode claims, that by presenting affidavits that the 
land was nonmineral in order to enter the land as mill sites the appellee 
became estopped to claim the same under the minerai Iode locations, 
and that by proving the right of possession of certain Indians in and 
to the upland prior to the act of Congress of 1884, and continuously 
thereafter until 1913, when the appellee received conveyances from 
them, the appellee lias proved that the land was not open to location 
as mining claims or mill sites, and that no right of possession could be 
acquired under either thereof. The appellant, admitting that the right 
of possession was in the Indians as was found by the court below, 
contends that the Indian right of occupation was not transférable and 
never became vested in the appellee. 

We do not think it is necessary to détermine by which of the three 
sources of title pleaded in the complaint the appellee acquired posses- 
sion of the upland. We do not agrée with the appellant that by ac- 
quiring the mill sites the appellee became estopped to claim under the 
mining Iode locations. We find no ground of estoppel in the mère 
fact that the appellee, while claiming under mining Iode locations, 
purchased mill site locations located by others upon the same land. 
The représentations which the mill site locators had made to the ef- 
fect that the land was nonmineral could not be imputed to the appel- 
lee, unless it were shown, which it is not, that the appellee had pro- 
cured such locations to be made. W^e are of the opinion, also, that 
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the right of the Indians was transférable. This court recognized that 
right in Heckman v. Sutter, 119 Fed. 83, 55 C. C. A. 635. The act 
of Congress of 1884 provided in section 8: 

"That the Indians or other persous in the sald district shall not be dis- 
turbed in the possession of any lauds actually in their use or occupation or 
now claimed by them l)ut tlie terms under which such persons may acquire title 
to such lands is reserved for future législation by Congress." 

We do not think that it was the purpose of this act merely to pro- 
tect the pOf^;ession of the Indians of lands which they then occupied 
in Alaska, and to deny them the power to convey to others their right 
of occupation. It was an act, not only for the benefit of the Indians, 
but also for the white settlers. It was enacted with a view to condi- 
tions which then existed in Alaska. Since the tiine of its acquisition, 
settlers and miners had been entering the territory. They had located 
mining claims and town sites, and had transferred lands in tracts and 
in lots and blocks. They had erected buildings for mercantile pur- 
poses and dwelling purposes. The mining claims and lands so oc- 
cupied by Indians and settlers were held under a claim of possession 
only, and such possessory rights had been freely conveyed and trans- 
ferred. Those possessory rights as they then existed were recognized 
and protected by the act. The act made no distinction between the 
rights of the white settlers and the rights of the Indians, and it is not 
to be presumed that Congress intended thereby to deprive either of 
the power to exercise rights which they had theretofore possessed. 

We find nothing to the contrarv in Russian-American Co. v. United 
States, 199 U. S. 570, 26 Sup. Ct. 157, 50 L. Ed. 314, in which Mr. 
Justice Brown said of section 8 of the act : 

"It is quite clear that this section siniply recognized the right.s of such 
Indians or other persons as were in i)ossession of lauds at the tlme of the jias- 
sage of the act, and reserved to them the power to acquire title thereto after 
future législation had been enacted by Congress." 

Nor does the Act of May 17, 1906 (34 Stat. 197), authorizing the 
Secretary of the Interior in bis discrétion to allot nonmineral land to 
any Indian or Eskimo as a homestead for the allottee and his heirs 
in perpetuity, which "shall be inaliénable and nontaxable until other- 
wise provided by Congress," of its own force terminate the rights of 
occupation which the Indian had prior thereto, or place any bar upon 
the aliénation thereof. 

[5] The appellant invokes the doctrine of McCloskey v. Pacific 
Coast Co., 160 Fed. 794, 87 C. C. A. 568, 22 L. R. A. (N. S.) 673, in 
which this court held that the plaintiff therein had, by dedication of 
a Street and by deed, parted with ail its littoral rights, and it con- 
tends that the appellee's littoral rights are eut off by a public street 
20 feet wide, known as Franklin street, which extends along the line 
of mean high tide on the shore of Gastineau Channel in front of 
the appellee's upland. The évidence is that in the year 1912 the city 
council of Juneau caused surveys to be made for a street along the 
beach between the appellee's upland and the waters of the channel, 
and between high and low water mark, which was made a piank road 
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placed upon piling, and has become one of the principal streets of 
Juneau. 

The cases cited in support of the décision in the McCloskey Case 
are to the effect that a littoral proprietor may be deprived of littoral 
rights by his own act in dedicating a street to the public use, or by a 
conveyance ; also that upland purchased after a public street has been 
laid out between the same and navigable water is taken severed from 
ail littoral rights. The principle of those décisions does not apply 
to a case where, as hère, the facts go no farther than to show that a 
municipal corporation has laid out a street on tide lands in front of 
the upland, and has used it for two or three years without having 
secured from the upland proprietor any right so to do, or obtained 
that right by condemnation proceedings. In such a case there is no 
ground on which it can be said that the right of the littoral proprietor 
has become merged in a public right. As alleged in the complaint, 
and as found by the court below, Franklin street interposes in fact 
no obstacle to the appellee's access to the waters of Gastineau Chan- 
nel, and we hold that it interposes no obstacle in law. 

[6] The appellant contends that by virtue of the mill site locations 
there was reserved between the land so located and the Gastineau 
Channel a roadway 60 feet in width under section 10 of the Act of 
May 14, 1898 (30 Stat. 409). The contention is contrary to the déci- 
sion of this court in Dalton v. Hazelet, 182 Fed. 561, 105 C. C. A. 
99. We are not convinced that that case was erroneously decided. 

[7] The court below found that the appellee liad need of access 
to the navigable waters of Gastineau Channel in connection with its 
mining plant on the upland, and that to avail itself of this right of 
access it was necessary to construct a wharf covering the whole space 
in front of said upland, or from the appellant's southerly line to the 
présent Alaska- Juneau wharf, and that ail of said area is reasonable 
and necessary to be used in aid of the appellee's ingress and egress 
to and from such upland. The appellee having, as we hâve found, 
the right of access to the navigable waters of the channel, we are not 
convinced that the court below has by its decree accorded to it a greater 
or more extensive right than is reasonable under the circumstances. 

The order is affirmed. 



SCHAKEENBERG v. DOLLAR S. S. CO. et al. * 

(Circuit Court 61 Appeals, Ninth Circuit. February 14, 1918.) 

No. 2614. 

ALIENS ®=»56 — ^"CONTBACT LaBOEEe" "UNITED STATES" StATTJTORT PBOVI- 

SIONS. 

It was not a violation of Immigration Act Feb. 20, 1907, c. 1134, f 4, 
34 Stat. 900 (Comp. St 1913, § 4248), maklng it a mlsdemeanor to prepay 
the transportation or assist In the importation of contract laborers Into 
the United States, for tlie operators of a merchant vessel flying tlie Amer- 

4t=3For other cases see same toplc & KEY- NUMBER in ail Key-Numbered Digests & Indexer 
•Rehearlng aenled May 8, 1916. 
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ican flag to brlng allens from China to the port of San Francisco under 
contract to join the crew of such vessel, since, while the public and pri- 
vate vessels of every nation, while on the hlgh seas and wlthout the ter- 
ritorial limits of any state, are subject to the jurisdiction of the state to 
which they belong and are in many respects considered a part of its 
territory, a merehant vessel flying the American flag is not a part of the 
United States within the immigration laws, nor is a sailor whose home 
is on the sea a contract laborer within those laws. 

[Ed. Note.— For other cases, see Allens, Cent. Dig. §§ 113-116; Dec. 
Dig. «5=56. 

For other définitions, see Words and Phrases, First and Second Séries, 
Contract Laborer ; United States.] 

i 

In Error to the District Court of the United States for the First 
Division of the Northern District of CaHfornia ; Maurice T. Dooling, 
Judge. 

Action by Paul Scharrenberg against the Dollar Steamship Com- 
pany and others. Judgment for défendants on demurrer, and plain- 
tiff brings error. Affirmed. 

This was an action by a private party to recover penalties for know- 
ingly assisting, encouraging, and soliciting the migration and impor- 
tation of contract laborers into the United States in violation of the 
Act of Congress of February 20, 1907, as amended by the Act of 
March 26, 1910, commonly known as the Immigration Act. 34 Stat^ 
898; 36 Stat. 263 (Comp. St. 1913, §§ 4244, 4247). Section 4 of that 
act provides: 

"That It shall be a mlsdemeanor for any person, company, partnership, or 
corporation, in any manner whatsoever, to prepay the transportatlon or In any 
way to asslst or encourage the importation or migration of any contract la- 
borer or contract laborers into the United States, unless such contract laborer 
or contract laborers are exempted under the terms of the last two provlsos 
contained in section 2 of this act." Comp. St. 1913, § 4248. 

Section 5 provides : 

"That for every violation of any of the provisions of section four of this 
act the persons, partnership, company, or corporation violatlng the same, by 
knowingly assisting, encouraging, or soliciting the migration or importation ot 
any contract laborer into the United States shall forfeit and pay for every 
such offense the sum of one thousand dollars, whlch may be sued for and 
recovered by the United States, or by any person who shall flrst brlng his ac- 
tion therefor In his own name and for his own benefit, includlng any such 
alien thus promised labor or service of any kind as aforesaid, as debts of llke 
amount are now recovered in the courts of the United States; and separate 
suits may be brought for each alien thus promised labor or service of any 
kind as aforesaid." Comp. St 1913, § 4250. 

The complaint contains 19 counts or causes of action in ail; but 
the several counts or causes of action are identical, except as to the 
name of the alien immigrant. After alleging the incorporation of the 
défendants the Dollar Steamship Company, Dollar Steamship L,ine, 
and the Robert Dollar Company, that the défendants were the oper- 
ators of a certain steam merehant vessel flying the British flag, known 
as the Bessie Dollar, and of a certain American steamship merehant 
vessel flying the American flag, known as the Mackinaw, and that the 
défendant Abernethy was in the employ of the défendants as master 
of the steamship Bessie Dollar, the complaint proceeds as f ollows ; 
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"That as plalntiff Is fiirther informed and believes, and so avers, the de- 
fendant hftrein, at the tlmea liereloafter mentioued, knowingly assisted and 
encQuraged the importation and the migration of a certain contract laborer 
and alien person, named Dung Pau, into the United States of America, for 
the purpose of his performing labor In the said United States, he at ail of the 
times herein mentioued belng a Cliinese person, whose birthplace and rési- 
dence was and is the city of Shanghai, in China, as follows: 

"That on the 3d day of December, A. D. 1913, the said vessel Bessle Dol- 
lar was lying in the port of Shanghai, in China, with a full comi^lement of olfi- 
cers and a full crew ou board, each of whom had sigued shipping articles to 
serve in their respective capacities ou said vessel on a voyage thence to other 
parts of the world and return, and at that time the défendants herein other 
than défendant James Abernethy, desiriug to procure a Chinese person, alien 
and contract laborer, to bring to the United States of America to perform 
labor for them thereln, to wit, to serve as a seamau on board of the said ves- 
sel Mackinaw, and with that inteut, they caused the said James Aberuethy to 
engage said contract laborer for that purpose, whlch he did, and to and he did 
enter into a contract in writing with said contract laborer before consul of 
Great Britain at said Slianghal. whieh said contract was a contract designat- 
ed and known as shippiug articles, and iu the instance hereiu meutioned were 
additional and otlier shipping articles to the shipping articles already as 
hereinbefore mentioued sigued by tlie offioers and crew of tlie said vessel Bes- 
sie Dollar, which said additional shipping articles were sigued by the said 
défendant Abernethy and tlie said contract laborer at the request of the 
other défendants lierein, the said Abernethy and the said contract laborer 
both signing the same as aforesaid, and in said shipping articles the said con- 
\ract laborer agreed to go on board of the said vessel Bessie Dollar and work 
for défendants, and they agreed to employ him thereon and to bring him to the 
said United States, so that lie could work for the said défendants thereln 
other than said défendant Abernethy, altliough at that time no seaman or oth- 
er persoiis were needed to work upon the said Bessie Dollar, tlie said shipping 
articles so signed by said Abernetliy aud the said contract laborer deseribing 
the latter's employmeiit as follows ; that is to say: Said contract laborer was 
to work as a purported seaman on said vessel Bessie Dollar, 'ou voyages from 
Shanghai to San Francisco, tliere to join the S. S. Mackinaw, or any other ves- 
sel, within the limits of 70 degrees north and 70 degrees south latitude, trad- 
ing to and from as may be required, and back to Shanghai, to be discliarged 
with cousent of local authorlties. Torm of service uot to exceed two (2) years. 
Tlie master has the option to transfer any or ail of the witliiu mentioued per- 
sons to any other British or foreign ship bound to Shanghai in the same ca- 
pacity and at the same rate of wages.' 

"That the real purpose of défendants other than the défendant Abernethy, 
was to employ said contract laborer witliin the United States of America, aud 
that after the signing of said contract and on or about the 3d day of Decem- 
ber, 1913, the said contract laborer weut on board of said vessel Bessie Dol- 
lar at said Shanghai, and was by the défendants brought on said vessel to 
the port of San Francisco, in the state of California, he working as a sea- 
man on said vessel ou lier iiassage from said Slianghal to said port of San 
Francisco, at which said last-named plaee and on or about the lâtli day of 
January, 1914, at said last-named place the défendants caused Jie said con- 
tract laborer to be discharged from said vessel, and he was by them discharged 
from service on her, aud thereafter and upon tlie same day the défendants 
herein other than défendant James Abernethy, in pursuance of tlie purpose for 
which they had brought the said coutratït laborer from said Sliaughai, hired and 
employed him in the said port of San Francisco, and caused him to sign a con- 
tract of shipment before the United States shipping commissioner for the 
said port of San Francisco, on a voyage on said vessel described iu said con- 
tract of shipment, as follows: 'From San Francisco, Cal., to Shangliai, 
China, and such other Asiatic ports as the master may direct, via Grays îlar- 
bor, Seattle, Wash., and such other ports on the Pacific Goast as the master 
may direct ; final port of discharge sliall be Shanghai, China.' 

"That the (îrays llarbor and the Seattle mentioued in said contract of ship- 
ment are each ports, to wit, seaports in the state of Washington. That after 
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the signlng of such shipping articles or contraet of shipment the said eontract 
laborer went on board of said vessel Mackinaw in the employ of défendants 
other than said James Abernethy, at said Port of San Francisco, on or about 
the said 15tli day of January, 1914, under and pursuant to his said hirlng at 
said Shanghai, to worlt as a seanian on said vessel Jlaekinaw and worked on 
board of said vessel in the said port of San Francisco, for some days, and also 
on a voyage of said vessel from said San Francisco, to said Grays Harbor and 
at said Grays Harbor also worked on said vessel as a searaan and pursuant 
to his said hiring, and did and is now so performing labor on board of said 
vessel." 

The complaint then allèges that the contraet laborers were not ex- 
empted under the terms of the last two provisos contained in section 
2 of the act in question. A demurrer to this, the second amended 
complaint, was sustained, without leave to amend, and the présent 
writ of error was sued out to reverse a judgment dismissing the action. 

H. W. Hutton, of San Francisco, Cal., for plaintifif in error. 
Nathan H. Frank, of San Francisco, Cal., for défendants in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

RUDKIN, District Judge (after stating the facts as above). No 
doubt, as contended by the plaintifï in error, the public and private 
vessels of every nation while on the high seas, and without the terri- 
torial limits of any state, are subject to the jurisdiction of the state to 
which they belong, and are in many respects considered a part of its 
territory. Crapo v. Kelly, 16 Wall. 610, 21 L. Ed. 430; Wilson v. 
McNamee, 102 U. S. 572, 26 L. Ed. 234. But it does not follow from 
this that a merchant vessel flying the American flag is a part of the 
United States within the meaning of the immigration laws, or that a 
sailor whose home is on the sea is a contraet laborer within the pur- 
view of thèse laws. Taylor v. United States, 207 U. S. 120, 28 Sup. 
Ct. 53, 52 L. Ed. 130; United States v. Sandrey (C. C.) 48 Fed. 550; 
United States v. Burke (C. C.) 99 Fed. 895 ; Holy Trinity Church v. 
United States, 143 U. S. 457, 12 Sup. Ct. 511, 36 L. Ed. 226. 

In Taylor v. United States, supra, the court said : 

" 'Landing from such vessel' takes place and is complète the moment the 
vessel is left and the shore reaehed. But it is necessary to commerce, as ail 
admit, that sailors should go ashore, and no one believes that the statute in- 
tended altogether to prohibit their doing so. The contrary always has becn 
understood of the earlier acts. In judicial décisions and executive practice. 
If we reject the ambiguous interprétation of 'to land,' as we hâve, the neces- 
sary resuit can be reaehed only by saying that the section does not apply to 
sailors carried to an American port with a bona flde intent to take them out 
again when the shlp goes ou, when not only there was no ground for suppos- 
ing that they were maklug the voyage a pretext to get hère, désert, and get in, 
but there is no évidence that they were doing so in fact. Whether this resuit 
is reaehed by the interprétation of the words 'bringing an allen to the L'nited 
States' that has been suggested, or on the ground that the statute cannot hâve 
intended its précautions to apply to the ordinary and necessary landing of 
seamen, even if the words of the section embrace it, as in Church of Holy 
Trinity v. United States, 143 U. S. 457 [12 Sup. Ct. 511, 36 L. Ed. 226], does 
not matter for this case. We think it superfluous to go through ail the sec- 
tions of the act for confirmation of our opinion. It is euough to say that we 
feel no doubt when we read the act as a whole." 
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In United States v. Sandrey, supra, the court said: 

"As clearly appears, the act deals o'.ily wlth the importation of allens under 
contract to labor and alien Immigration. It is only with regard to alien 
immigrants that the act imposes duties upon the masters and agents of ves- 
sels, or provides penaltles for the nonperformance of duties by such masters 
and agents. An alien Immigrant to the United States is an alien who cornes 
or removes Into the United States for the purpose of permanent résidence. 
Allens composing crews of vessels vislting our seaports are in no sensé Im- 
migrants, and, as a review of the statute as above shows, are In no wise af- 
fected by the law In question. Wlth regard to them the sald law imposes 
no duties nor penaltles upon the masters and agents of vessels." 

In United States v. Burke, supra, the court said : 

"The législation contalned in the varlous statutes that hâve been passed 
relating to immigration is clearly dlrected against the Immigration Into this 
country of certain classes of persons, who corne In wlth the intent to enter into 
and become a part of the mass of its citizenship or population. Immigra- 
tion is deflned to be the enterlng into a country with the intention of reslding 
In it. The earller statutes merely prohlblt contract laborers belng brought in. 
The later ones prohibit the brlnging in of immigrants — persons who come into 
the country with the Intention of remaining, of flxlng a résidence hère, and 
who are calculated to become a charge upon the country, or who are unfit, on 
account of moral character, previous convictions of crime, or dlsease, to be 
admitted as citizens. Nothlng in the scope of the statutes seems to contem- 
plate. or can be ratlonally held to contemplate, the prohibition of the brlnging 
wlthln the country by vessels of their crews engagea under contract made out 
of the country, to labor on the vessels while approachlng and whlle In the 
ports of thIs country, and to sali again wlth the vessels from this country." 

And after reviewing the différent sections of the Immigration Act 
the court continued : 

"A considération of the whole législation on the subject of immigration, of 
the clrcumstances surrounding Its enactment, and of the unjust results which 
would foUow from glvlng such meaning to it as is hère elaimed for It, make» 
it unreasonable to belleve that Congress Intended to include a case like the 
présent one. My opinion is that thèse statutes do not contemplate the exclu- 
sion of the crews of vessels which lawfully trade to our ports, and that they 
do not, In spirit or in letter, apply to seamen engaged In their calling, whose 
home is the sea, who are hère to-day and gone to-morrow, who come on a 
vessel Into the United States with no purpose to réside thereln, but with the 
intention, when they come, of leavlng again, on that or some other vessel, for 
the port of shipmeut or some other foreign irort in the course of her trade. 
To hold that thèse statutes apply to allens comprlslng the bona flde crews of 
vessels engaged in commerce between the United States and foreign coun- 
tries would lead to great injustice to such vessels, oppression to their crews, 
and serlous conséquences to commerce." 

In an opinion to the Secretary of the Treasury, Acting Attorney^ 
General Beck quoted at length from the décision in United States v. 
Burke, supra, and said: 

"Were I at llberty to disregard this authoritative interprétation of the im- 
migration statutes, I would feel constralned to say that the reasonlng of 
Judge Toulmln seems to me entirely sound, and that It would be Injurious to 
our commerce, and therefore to the public interests, to hold broadly and with- 
out exception that seamen as a class are within the purview of the immigra- 
tion statutes. It is true that Congress bas not excepted them from the ex- 
press language of thèse statutes, but in the practical administration of thèse 
laws they bave always been excepted, and their Inclusion in the class of 
alien Immigrants would lead to conséquences so destructive to legitimate com- 
merce that such Inclusion can fairly be disregarded as beyond the intention of 
Congress." 23 Ops. Attys. Gen., 521. 
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The rules adopted and promulgated by the Department of Labor, 
which is charged with the administration and enforcement of the im- 
migration laws, are in entire harmony with thèse views. 

For thèse reasons, the demurrer was properly sustained, and the 
judgment of the court below is affirmed. 



0. E. WHITE & CO. V. CENTURY SAVINGS BANK OF DES MOINES, lOWA. 

(Circuit Court of Appeals, Seventh Circuit. January 4, 1916.) 
No. 222T. 

1, FACTOES <S=549 — LlABILITY TO TlIIBD PERSONS. 

A factor, though lie acts innocently and in good faith, Is liable In tort 
to the true owner or lienor of chattels against whom the priiicipal's act 
of placing the chattels with the factor is a tort ; but this liabillty is limit- 
ed to cases in which there were defects in the prlncipal's right of posses- 
sion when he turned the chattels over to the factor. 

FEd. Note. — For other cases, see Factors, Cent. Dig. § 81; Dec. Dig. 
<S=49.] 

2. Factors ©=349 — Authoeity — Revocation. 

If a principal has in fact good tltle and right of possession when he de- 
livers chattels to a factor to sell, the factor's possession is lawful, and 
his authority to sell continues until he has notice of revocation. 

[Ed. Note. — For other cases, see Factors, Cent. Dig. § 81; Dec. Dig. 
<&=349.] 

3, Cabbikrs <©=»58 — Bills of Ladino — Ownehship of Chattels — Conversion. 

A stock buyer, who had been shipping hogs to commission merchants 
with instructions to sell them on commission, shipped hogs and recelved a 
"straight" bill of ladlng designating the commission merchants as con- 
signées. He indorsed, the bill of lading In blank and delivered it, with 
a draft on the commission merchants, to a bank, which discounted the 
draft. Before the draft was presented to the commission merchants, and 
before notice to the commission merchants of the transfer of the bill of 
lading the commission merchants recelved the hogs from the carrier 
and sold them. Held, that the sale of the hogs was not a tort, and did 
not render the commission merchants liable in trover to the bank, since, 
while the transfer of an "order" bill of lading may be deemed évidence of 
an Intended pledge of the chattels described therein, as an assignment of 
the shlpper's rights against the carrier, a straight bill of lading is not a 
trae document of tltle, possession of which is symbolic of actual posses- 
sion, and the carrier's possession is on behalf of the consignée, and though 
the consignor may transfer his interest in the shipment, neither he nor 
his transférée can disturb the effect of the straight bill of lading as 
against the carrier or the consignée without notice. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 179-190; Dec. 
Dig. <S=>58.] 

In Error to the District Court of the United States for the Eastern 
District of IlHnois; Francis M. Wright, Judge. 

Action by the Century Savings Bank of Des Moines, lowa, against 
C. E. White & Co., a corporation. Judgment for plaintiff, and défend- 
ant brings error. Reversed, with directions. 

®=aFor other cases see same topic & KEY-NUMBER la ail Key-Numbered Dlgests & Indexes 
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Dan McGIynn, of East St. Louis, 111., for plaintiff in error. 

Edward C. Kramer, Rudolph J. Kramer, and Bruce Campbell, ail of 
East St. Louis, 111., and W. C. Marshall and W. W. Henderson, both 
of St. Louis, Mo., for défendant in error. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

BAKER, Circuit Judge. This is an action in trover, instituted by 
défendant in error, a bank at Des Moines, lovva, against Wliite & Co., 
a commission house at East St. Louis, 111. Judgment for the bank 
was entered upon a directed verdict. 

To sustajn the charge of a tortious appropriation of the bank's 
chattels, the following proofs were made: On June 22, 1908, Hough 
was a stock buyer at Des Moines and was the owner and in possession 
of 319 hogs. He took them that day to the Wabash Railroad, which 
loaded them into cars and issued to him a bill of lading for their 
transportation from "Shipper L. R. Hough," at Des Moines, to "Con- 
signée C. E. White & Co.," at East St. Louis. Hough on the same 
day took the bill of lading to the bank, indorsed it in blank, and signed 
a demand draft on White & Co. in favor of the bank for $3,900. 
On dclivery of this draft and bill of lading the bank paid Hough the 
face value less lawful discount. Erom prior similar, but separate and 
independent, transactions the bank knew that Hough was a stock buyer 
who was accustomed to retain oAvnership of bis shipments and to place 
them in the hànds of White & Co. and other factors to be sold on 
commission. In taking the draft and bill of lading now in question 
the bank relied on the facts being, as they were, that Hough was the 
owner of the 319 hogs, and that White & Co. had no title to them, and 
no interest except to sell them on commission. In the evening of the 
same day the bank deposited the draft with the bill of lacHng attached 
in the mail; but, instead of forwarding them directly to a bank at 
East St. Louis, it sent them to its correspondent bank at Kansas City, 
with which it had an arrangement for avoiding collection charges.' So 
the draft and bill of lading did not reach East St. Louis and were not 
presented to White & Co. until June 25th. In the meantime, on the 
morning of June 23d, the hogs arrived in East St. Louis and were 
delivered by the railroad to White & Co. Prior to this time W'hite 
& Co. had continuing authority and instructions from Hough to re- 
ceive bis hogs and sell them promptly on commission. During the day 
of June 23d White & Co. sold the hogs. Hough never directly re- 
voked his instructions. If bis transfer of the bill of lading to the 
bank was an indirect revocation, White & Co. had no knowledge there- 
of until two days after they had parted with possession of the hogs. 

Do thèse facts sustain the judgment in tort? 

[1] Ordinarily a factor must rely upon his principal's honesty or 
financial responsibility to protect him in dealing with chattels placed in 
his hands by the principal. No matter what innocence and good faith 
may characterize the factor's acts, he is liable in tort to the true owner 
or lienor against whom the principal's act of placing the chattels with 
the factor is a tort. This liability, however, is limited to cases in which 
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there were defects in the principars right of possession when he turned 
the chattels over to the f actor. 

[2] If the principal has in fact good title and right of possession 
when he delivers the chattels to the factor to sell, the factor's posses- 
sion is lawful, and his authority to sell continues until he has notice 
of revocation. In Jones v. Hodgkins, 61 Me. 480, for example, Mc- 
Laine, principal, owner of logs, put them in possession of Hodgkins, 
factor, with authority to sell. McLaine in March sold the logs to 
Jones, but neither McLaine nor Jones did anvthing towards transfer- 
ence of possession. In April Hodgkins, without knowledge of his 
principal's sale to Jones, sold and delivered the logs to an innocent 
purchaser. Held, that Jones' action in trover against Hodgkins was 
not sustainable on thèse façts. But the principle there declared does 
not solve the présent problem. There no bill of lading as représenta- 
tive of the chattels was involved, and the factor was in actual posses- 
sion under perfect authority before and at the time his principal trans- 
ferred title to a third party. Hère the hogs were in the actual pos- 
session of the carrier under a bill of lading hereinbefore described, 
Hough had transferred his interest as owner to the bank as collatéral 
security, and the indorsed bill of lading was in the hands of the bank, 
before White & Co. came into actual possession. 

Nor is an answer found in any of the following classes of cases : 

1. Where, as in Reed v. Racine Boat Co., 156 lowa, 12, 137 N. W. 
458, there is an "order" or "bearer" bill of lading, requiring production 
and surrender of the bill before the carrier can lawfully surrender 
possession, in which cases the carrier and the innocent factor may sev- 
erally be liable. For hère the bill of lading is not of that kind. 

2. Where, as in Taylor v. Turner, 87 111. 296, there is a "straight" 
bill of lading to a named consignée other than the shipper, under which 
the carrier may lawfully deliver possession to the consignée without 
the production and surrender of the bill of lading, and where the in- 
dorsee or holder of the bill of lading has in fact consented to the sale 
by the factor consignée. For hère the bank did not in fact consent to 
the sale by White & Co. If the bank's consent is found, it must be 
as a matter of law, contrary to the bank's actual intent. 

3. Where, as in Means v. Bank of Randall, 146 U. S. 620, 13 Sup. 
Ct. 186, 36 L. Ed. 1107, there is a "straight'' bill of lading to a factor 
as consignée, and the factor, while still in possession and control of the 
chattels, has actual notice of his principal's prior sale of the chattels 
and transference of the bill of lading to a third party. For hère there 
is in fact no C|uestion of White & Co.'s ignorance of the bank's interest 
and of their good faith in making the sale. 

[3] In our judgment the difftculties in the présent case arising 
from an apparent conflict between principles concerning factors and 
principles concerning the rights of indorsees or holders of bills of lad- 
ing are solvable by référence to the différent aspects in which a trans- 
ference of a bill of lading may be considered. 

Thèse are three: 1. As évidence of an intended sale, pledge, or 
mortgage of the chattels described in the bill of lading, the same as 
a separate document would be évidence. 2. As an assignment of the 
229 F.— 63 
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shipper's rights aeainst the carrier. 3. As a symbolic delivery of the 
chattels, équivalent in law to manual delivery. It would seem that 
there could be no doubt that ail thèse éléments characterize the trans- 
ference of an "order" bill of lading. 

But is the third élément présent as against the factor consignée of 
a "straight" bill of lading? In our judgment, No. We beheve that a 
"straight" bill of lading is not a true document of title, possession of 
which is symbolic of actual possession, and that the carrier's posses- 
sion, though not for ail purposes the actual possession of the consignée, 
nevertheless is on his behalf. Williston on Sales, par. 413. If the 
consigner be in truth the owner and the consignée merely his factor, 
the consigner may transf er his interest as owner to a third person. But 
for that purpose his assignment on and delivery of the bill of lading 
are of no greater force than would be a separate bill of sale while the 
chattels were in the actual possession of the carrier for the factor con- 
signée. For, "strictly speaking, no person but such consignée can, by 
an indorsement of the bill of lading, pass the légal title to the goods." 
Conard v. Atlantic Ins. Co., 1 Pet. 386, 445, 7 L. Ed. 189. In other 
words, though the owner consignor may deal with his interest as own- 
er by separate documents (and they are separate even if written upon 
the bill of lading), he is powerless to disturb the effect of the "straight" 
bill of lading as against the carrier or the factor consignée without 
notice. And this we believe is just, because the owner is the one who 
créâtes the bill and sélects its form. Necessarily the transférée of such 
a bill is bound to take notice of its form and acquires no greater rights 
than the transferrer had. And so the bank, succeeding only to Hough's 
interest as owner of the consigned hogs, and failing to prove notice to 
White & Co. of its interest before sale by White & Co., bas not sus- 
tained its déclaration in trover. 

In addition to the authorities hereinabove mentioned, we hâve ex- 
amined, among others, the cases noted in the margin.^ 

The judgment is reversed, with the direction to grant a new trial. 

1 Dows V. National Exchange Bank, 91 U. S. 618, 23 L. Ed. 214 ; North 
Peuii. R. Co. V. Coininerdal Bank of Chicago, 123 U. S. 727, 8 Sup. Ot. 266, 31 
L. Ed. 287 ; Lee v. Bowen, 5 Biss. 15-t, Fed. Cas. No. 8,183 ; Flannery et al. 
V. Harley, 117 Ga. 483, 43 S. E. 765 ; Dawes v. Rosenliaum, 179 111. 112, 53 
N, E. 585; Hamllton v. Joseph Schlitz Brevfing Co., 129 lowa, 172, 105 N. W. 
438, 2 L. R. A. (N. S.) 1078; Bullltt, Miller & Co. v. Walker, 12 La. Ann. 276; 
Harper v. Little, 2 Greenl. (Me.) 14, 11 Am. Dec. 25 ; Wigton v. Bowley, 130 
Mass. 252; Forbes v. Boston & Lowell Rallroad, 133 Mass. 154; Singer v. 
Merchants' Despatch Transportation 61o., 191 Mass. 449, 77 N. E. 882, 114 
Am. St. Rep. 635 ; Bank of Litchfleld v. EUiott, 83 Minn. 469, 86 N. W. 454 ; 
Johnson v. Martin, 87 Minn. 370, 92 N. W. 221, 59 L. R. A. 733, 94 Am. St. Rep. 
706; Davenport National Bank v. Homeyer, 45 Mo. 145, 100 Am. Dec. 363; 
Hays V. Warren, 46 Mo. 189 ; ScharfE v. Meyer, 133 Mo. 428, 34 S. W. 858, 54 
Am. St. Rep. 672 ; Moore v. Bowman, 47 N. H. 494 ; Kelsea v. Ramsey & Gore 
Mfg. Co., 55 N. J. Law, 320, 26 Atl. 907, 22 L. R. A. 415; First National Bank 
of Cincinnati v. Kelly, 57 N. Y. 34 ; Holmes, Lafferty & Co. v. German Security 
Bank, 87 Pa. 525; Barnes Safe & Lock Co. v. Bloch Bros. Tobacco Co., 38 W. 
Va. 158, 18 S. E. 482, 22 L. R. A. 850, 45 Am. St. Rep. 846; American Thresh- 
erman v. Cltizens' Bank of Anderson, Ind., 154 Wls. 366, 141 N. W. 210, 49 L. 
R. A. (N. S.) 644. 
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SHIELDS V. COLUMBIA RIVER LUMBER CO. 
(Circuit Court of Appeals, Nlnth Circuit. February 7, 1916.) 

No. 2585. 

Brokers <®=>64 — Commissions — When Eabned. 

Through the efforts of certain, brokers, K. toolc an option to purcliase 
land from défendant, under whlch he was to pay $80,000 on delivery of 
the deed, and $145,000 withln five years, and was to secure défendant by 
placing in escrow for its beneflt the entlre capital stock of a proposed cor- 
poration, to which he was to hâve the title transferred. On tlie day thg 
option was executed, défendant executed an instrument providing that, 
in considération of the brokers' services, défendant agreed, "In event of 
said K.'s carrying out completely the said proposed sale," to pay a com- 
mission of $15,000 "in manner and form foUowing," and directing the 
escrow, when the stock was delivered to it, to set over and hold for the 
beneflt of W., one of such brokers, .?10,000 worth of the stock, and when 
the cash should be paid to redeem the stock certificates to pay to W. 
$10,000 to cover ail claims of W. on account of the commissions. De- 
fendant refused to sign this instrument until the quoted words were 
inserted therein. K. dld not carry out the option, and a new agreement 
was reached, under which a new corporation was organized, to which 
the land was eonveyed ; ail of the stock being owned by défendant, and 
K. being glven an option to purehase the stock. The corporation borrowed 
and paid défendant $80,000 on the purehase price of the land, but K. 
never exercised the option to purehase the stock. Held, that W. was not 
entitled to the agreed commission of $10,000, as It was not intended that 
the escrow was to be a trustée for \V. as to $10,000 worth of the stock, but 
that the stock was to be held for liis beneflt and protection, and the 
money secured thereby was to be turned over to him only in case he 
earned the commission in accordance with the précise terms of the agree- 
ment, and no sale was ever completed, as défendant, as owner of ail the 
stock of the corporation to whlch title was transferred, stlU owned the 
land. 

[Ed. Note.— For other cases, see Brokers, Cent. Dig. §§ 67, 97; Dec. 
Dig. <©=564.] 

In Error to the District Court of the United States for the Northern 
Division of the Western District of Washington; Jeremiah Neterer, 
Judge. 

Action by Thomas M. Shields against the Cohimbia River Lumber 
Company. Judgment for défendant, and plaintiff brings error. Af- 
fîrmed. 

The plaintiff in error, as the assignée of one Winsor, brought this action 
against the défendant in error to recover $10,000 and interest on account of the 
alleged conversion of certain shares of stock. The parties will be named 
plaintiff and défendant, as they were in the court below. The défendant owned 
50,000 acres of land in Chelan county, Wash. In the year 1911 it employed 
one Murray to obtaln a purchaser for the land at the price of $200,000, out 
of which sum Murray was to receive a commission of 5 per cent. Murray 
became associated with Winsor, and he and Winsor found a prospective pur- 
chaser in Kellogg. It was proposed that Kellogg buy the land at $225,000, of 
which sum the défendant was to receive $205,000, and the remainder was to be 
apportioned, $5,000 to Murray and $5,000 to one Steeves, who was associated 
with him, and $10,000 to Winsor, which sum Winsor was to divide with Kel- 
logg. On August 23, 1911, the défendant gave an option to Kellogg, under the 
terms of which he was to pay the défendant $80,000 on delivery of the deed, 

<®==>For other cases aee same topio & KEY-NDMBER In ail Key-Numbered Digests & Indexes 
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and $145,000 on' or about five years thereafter, of wliloh suiii $5,000 was to be 
paid by Kellogg to Murray. Kellogg was to furnish tlie défendant a surety 
bond to guarantce the payment of the $145,000, and was further to secure 
tlie défendant by plaeing in escrow for Its benelit the entire capital stock of 
the proposed corporation, to whicli Kellogg wnw to liave the title transi'erred. 

In connection with that option, aud on the day on which it was exeeuted, 
Winsor presented to the défendant for its signature an instrument, in whieh it 
was stated that the défendant "has agreed to pay as a commission for per- 
fecting the sale the sum of $15,000." This Instrument the défendant declined 
to slgn, and insisted upon inserting thereln, after the word "agreed," the 
folio wing words: "In the event of said Kellogg's carrying ont completely the 
said proposed sale," and further inserted after the figures "$15,000" the 
foUowing words: "In manner and form following," so that the instrument 
read as foUows: "Now, therefore, in considération of the services rendered 
by Thomas Winsor and R. H. Steeves in negotiating and effecting a sale of 
said property, the Colunibia River Lumber Company hâve agreed, in event of 
said Kellogg's carrying ont completely the said proposed sale, to pay as a 
commission for perfeeting said sale the sum of $15,000, in manner and form 
following: Now, you are hereby requested aud direct ed that, when the cer- 
tiflcates of stoclc mentioned in said agreemeiits are delivered to you by F. P. 
Kellogg, or liis assigns, for the beneflt of the Columbla River Lumber Com- 
pany, to set over and hold for the beneflt of Thomas Winsor $10,000 worth of 
said certiflcates, and for the beneflt of R. H. Steeves $5,000 worth of said 
certificates ; and when the cash shall be paid to redeem said certiflcates and 
the inteiest thereon, you are hereby further directed to pay to Thomas Winsor, 
of Seattle, Wash., the sum of $10,000, plus the interest at 6 per cent, aecnied 
thereon, ànd further to pay to R. II. Steeves $5,000, together with the interest 
accrued thereon at 6' per cent., said amounts to cover ail the claim or claims 
of the said Thomas Winsor and R. H. Steeves against any of the parties to 
said transaction ou accouut of commissions for the negotiating and completiug 
of sale of said property, the same to be deducted as hereinabove stated from 
the amounts to be tunied over by you to the Colunibia River Lumber Company, 
aud the amouut of the escrow agreement eutered into between F. P. Kellogg 
and the Columbia River Lumber Company is varied to the amount of $15,000." 

Tlie option so referred to was never carried ont, the corporation was not 
formed, and Kellogg did not furnish the bond thereln mentioned. Tlie resuit 
was that on November 29, 1911, a new option was givon to Kellogg, uuder 
which a new corporation was to be organized, to be Icnown as the F. P. 
Kellogg Lumber Company of Nevada, the capital stock of which was to be 
$4.50,000, au of which was to be held and owned by the défendant, but which 
stock, excepting a certain portion thereof, Kellogg had the option to imrchase 
from the défendant within a tliue stated. The defendant's land was conveyed 
to that corporation, and the corporation borrowed and paid the défendant 
the sum of $80,000, but Kellogg never availed himself of the option to pur- 
chase the stoclî. The foregoing tacts havlng been made to appear on the trial, 
upon tlie close of the plaintilt's case, the court below granted the défendant a 
judgment of nonsuit. 

Edgar S. Hadley and Will H. Thompson, both of Seattle, Wash., 
for plaintiff in error. 
. George D. Emery, of Seattle, Wash., and Arthur W^ Selover, of 
Minneapolis, Minn., for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
plaintiff assigns error to the judgment of nonsuit, and contends that 
he furnished sufficient évidence to go to the jury to show that Winsor, 
the plaintifï's assignée, earned the commission which was contemplated 
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in the agreement of August 23, 1911, in that said Winsor found a 
purchaser for the defendant's lands, brought the parties together, and 
induced them to enter into the written instrument of November 29, 
1911, in pursuance of which a corporation was formed, and the prop- 
erty of the défendant was deeded to that corporation ; and the plaintiff 
relies especially upon that portion of the defendant's written instruc- 
tions to the Union Trust Company, in which that company was re- 
quested and directed to set over and hold for the benefit of Thomas 
Winsor $10,000 worth of the certificates of stock of the corporation 
that was to be formed, "said amounts," the instrument goes on to say, 
"to cover ail the claim or claims of said Thomas Winsor * * * 
against any of the parties to said transaction, on account of commis- 
sions for the negotiating and completing of sale of said property." 
But the plaintifif omits to mention that, between the provisions so 
quoted, the instrument contains the following: 

"And when the cash shall be paid to redeeiu said certificates and the interest 
thereon, you are hereby further directed to pay to Thomas Winsor, of Seattle, 
Wash., the sum of $10,000, plus the interest at 6 per cent, accrued thereon." 

The instructions to the escrow holder do not mean, and do not 
purport to say, that Winsor had earned his commission, or that the 
trust company was made a trustée of $10,000 worth of stock certifi- 
cates for Winsor. Those provisions are to be construed together with 
the ternis of the contract between Winsor and the défendant of the 
same date, and when so construed it is clear that while the certificates 
were to be held for the benefit of Winsor, and for his protection, the 
money secured thereby was to be turned over to him only in case he 
earned the commission in accordance with the précise terms of his 
agreement with the défendant. When we turn to that agreement we 
find that the payment of Winsor's commission depended upon Kel- 
logg's "carrying out completely the said proposed sale"^a provision 
inserted in the instrument at the defendant's spécial instance. In other 
words, the agreement makes it plain that Winsor was to be paid a com- 
mission only in the event that the défendant received the full pur- 
chase priée for which it agreed to sell the lands, and that he was to 
be paid out of the money so realized and not otherwise. If it had 
been the intention that the shares of stock were earned by Winsor 
when the land was deeded to the F. P. Kellogg Lumber Company, 
there would hâve been no occasion to place the same in escrow. They 
would hâve been delivered to Winsor. 

Now, it is clear that the sale never was completed. It is true that 
title to the lands was transferred from the défendant to a corporation 
of which the défendant owned the stock, but that was not a sale of 
the lands. It was but a step preparatory to a sale. As owner of the 
stock of the corporation the défendant still owned the lands. The 
sale would hâve been completed and perf ected only when the land was 
paid for; that is to say, when Kellogg, the proposed purchaser, paid 
the défendant the agreed purchase priée for the stock. That agree- 
ment was never carried out. On February 8, 1913, Kellogg aban- 
doned the eiïort to purchase the stock, and the agreement of November 
29, 1911, was surrendered and canceled. The défendant never re- 
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ceived a dollar in considération for a sale of its land, and ît never 
became liable to Winsor for the payment of a commission. 
The judgment is affirmed. 



SIEERA LAND & LIVE STOCK CO. v. DESERT POWER & MILL CO. 

(Circuit Court of Appeals, Ninth Circuit. Eebruary 7, 1916.) 

No. 2619. 

1. Appeal and Eeroe iS=1008 — Review — Sufficiency of Evidence to Sup- 

port GENERAL FiNDING. 

Under Rev. St. § 700 (Comp. St. 1913, § 1668), providlng that, wlien an 
issue of fact in any civil cause is trled and determined by the court with- 
out a jury, the rullngs of the court In progress of the trial, if excepted to 
at the time and duly presented by a Mil of exceptions, may be reviewed 
upon wrlt of error or appeal, and that when the finding is spécial the re- 
view may extend to a détermination of the sufficiency of the facts found 
to support the judgment, an appellate court eannot, on writ of error, in- 
quire Into the sufficiency of the testimony to support a gênerai finding, 
where at the close of the testimony there was no application for a déclara- 
tion of law that upon the whole case the finding should be for plaintUï 
or for défendant. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3955- 
3960, S962-39G9; Dec. Dig. <S=1008.] 

2. Appeal and Erkor ©=3987^Review — Sufiiciency of Evidence to Sup- 

port General Finding. 

The parties to an action tried vyithout a jury eannot by consent or stipu- 
lation authoiize the Circuit Court of Appeals to review the sufficiency of 
the évidence to support a gênerai finding, as the authority of that court 
is regulated by statute, and its jurlsdiction eannot be enlarged or extended 
by consent or stipulation of the parties. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3893- 
3896 ; Dec. Dig. ©=^987.] 

In Error to the District Court of the United States for the District 
of Nevada; Edward S. Farrington, Judge. 

Action by the Sierra Land & Live Stock Company against the Désert 
Power & Mill Company. Judgment for défendant, and plaintiff brings 
error. Affirmed. 

Sweeney & Morehouse, of Reno, Nev., for plaintiff in error. 
Hugh H. Brown and J. H. Evans, both of Tonopah, Nev., for de- 
fendant in error. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

RUDKIN, District Judge. This was an action to recover damages 
for the loss of a band of sheep, poisoned by cyanide which escaped 
from the mil'ling and réduction works of the défendant in error, near 
the town of Millers, in Esmeralda county, Nev. By stipulation of 
parties the case was tried by the court without the intervention of a 
jury. The court made the gênerai finding, "And the court, having 
fully considered the premises, finds the issue in favor of the defend- 

^z^FoT other cases see same toplo & KEY-NUMBER in ail Kejr-Numbered Digests & Indexes 



SIERRA LAND & LIVE STOCK CO. V. DESEET POWER & M. CO. 983 

ant," and entered a judgment accordingly. To reverse this judgment 
the présent writ of error was sued out. 

[1] Section 700 of the Revised Statutes (Comp. St. 1913, § 1668) 
provides : 

"Wheu an Issue of fact in any civil cause In a Circuit Court is trled and de- 
termiued by the court wlthout the intervention of a jury, according to sec- 
tion six hundred and forty-nine, the rulings of the court in the progress of the 
trial of the cause, if excepted to at the tlme, and duly présentée by a blU of 
exceptions, may be reviewed by the Suprême Court upon a writ of error or 
upon appeal ; and when the finding is spécial the revlevv may exteud to the 
détermination of the sufDcIency of the facts found to support the judgment." 

Under this section it has been repeatedly held by the Suprême Court 
that an appellate court cannot, on writ of error, inquire into the sufïi- 
ciency of the testimony to support a gênerai finding. Thus in Dirst 
V. Morris, 14 Wall. 484, 491 (20 L. Ed. 722), the court said: 

"But, as the law stands, if a jury is walved and the court chooses to find 
generally for one slde or the other, the loslng party has no redress on error, 
except for the wrongful admission or rejection of évidence." 

In Insurance Co. v. Folsom, 18 Wall. 237, 254 (21 h. Ed. 827), the 
court said : 

"Llke a spécial verdict, a spécial finding furnlshes the means of reviewing 
such questions of law arising in the case as respect the sutficiency of the 
facts found to support the judgment ; but where the finding is gênerai the 
loslng party cannot claim the rlght to revlew any questions of law arising 
in the case, except such as grow out of the rulings of the Circuit Court in the 
progress of the trial, which do not in any proper sensé Include the gênerai 
finding of the Circuit Court, nor the conclusions of the Circuit Court em- 
bodied in such gênerai finding, as such flndlngs are In the nature of a gênerai 
verdict and constltute the foundatlon of the judgment." 

To the same effect, see Cooper v. Ornohundro, 19 Wall. 65, 22 L. 
Ed. 47. 

In Stanley v. Supervisors of Albany, 121 U. S. 535, 547, 7 Sup. 
Ct. 1234, 1238 (30 L. Ed. 1000) the court said : 

"And the first assignment of error Is that the court erred in decidlng that 
the plalntlfiE failed to establish the allégations mentloued, and the greater 
part of the oral argument of the plaintilï's counsel and of hls printed brief 
was devoted to the maintenance of this proposition, which Is nothing more 
than that the court below found agalnst the évidence — a question not open to 
revlew or considération In this court. Only rulings upon matters of law, 
when properly presented in a bill of exceptions, can be consldered hère. In 
addition to the question, when the flndlngs are spécial, whether the facts 
found are sutficient to sustain the judgment rendered. This limitation upon 
our revIsoiT power on a writ of error In such cases is by express statutory 
enactment. Act Mareh 3, 1865, § 4, 13 Stat. c. 86; Rev. Stat. § 700." 

In Lehnen v. Dickson, 148 U. S. 71, 73, 13 Sup. Ct. 481, 482 (37 
L. Ed. 373), after quoting section 700 of the Revised Statutes, supra, 
the court said: 

"Under that, the rulings of the court in the» trial, if properly preserved, 
can be revlewed hère, and we may also détermine whether the facts as speclal- 
ly found support the judgment ; but if there be no spécial flndlngs, there can 
be no inquiry as to whether the judgment is thus supported." 

Notwithstanding thèse positive déclarations by the Suprême Court, 
it has been held that the sufficiency of the testimony to support a gen- 
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eral finding may be brought before the appellate court for review by 
an application to the trial court for a déclaration of law that upon the 
whole case the finding should be for the plaintifï or for the défend- 
ant, as the case may be, and an exception to the refusai to grant the 
application, after the analcgy of a request for a peremptory instruc- 
tion at the close of the testimony where the case is tried before a 
jury. Thus, in Dunsmuir v. Scott, 217 Fed. 200, 202, 133 C. C. A. 
194, 196, after quoting the language of Mr. Justice Bradley in Dirst 
V. Morris, supra, this court said : 

"Tlie question whetlier or uot, at tlie close of the trial, tliore is substaiitial 
évidence to sustain a flntling in favor of one of the parties to tlie action is a 
question of law which arises in the ])roKress of the trial. Where the trial 
is before a jury that question is reviewable on exception to a rnlin.i; upon a 
re(iuest for a peremptory instruction for a verdict. Where tlie trial is before 
the court, it is reviewable upon a motion which présents that issue of law to 
the court for its détermination at or before the eud of the trial. In the case 
at bar there was no such motion, and no request for a spécial findins. We 
are limited, therefore, to a review of the ruliiigs of the court to which ex- 
ceptions were reserved during the progress of the trial." 

Inasmuch as the finding of the court stands upon the same footing 
as the verdict of the jury, the wisdom and justice of this rule is ap- 
parent, l'ut, conceding that the sufficiency of the testimony to support 
a gênerai finding may be brought before the appellate court for review 
in this manner, no such motion or application was made to the trial 
court in the case at bar, and no exception was reserved to the refusai 
of the court to so rule; and we are therefore limited to a reviev/ of 
such rulings as were excepted to during the progress of the trial. No 
ruling of that kind has been called to our attention by the assignments 
of error, and the judgment should be affirmed. 

[2] This particular objection was not urged by the défendant in 
error, and it was stated on the oral argument that the parties had 
agreed to submit the case on its merits, regardless of the state of the 
record or of technical objections thereto. The objection in question 
is not a technical one, however. The autliority of this court as an 
appellate tribunal is regulated by the acts of Congress, and its jurisdic- 
tion cannot be enlarged or extended by consent or stipulation of par- 
ties. But even if we were to waive ail thèse objections it would not 
avail the plaintifï in error. The opinion of the court shows that the 
gênerai finding for the défendant was based upon the ground that the 
proximate cause of the injury and loss was the want of ordinary 
care on the part of those in charge of the band of sheep, and this con- 
clusion finds ample support in the testimony. 

Finding no error in the record, the judgment is afiirmed. 
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THE HAEDY. 

(Circuit Court of Appeals, Xlntli Circuit. February 7, 1910.) 
No. 2618. 

1. TOWAGE <S=:»4 — DUTIE.S OF TUG TO ToW. 

A vessel wliich undertal-jes a towing service is not an insurer of tlie 
safety of tlie tow, and nieets tlie full measiire of its obligation if it is 
reasonably adéquate to tlie towing service, and is in charge of nien wlio 
possess aud exercise the skill and care ordinarily exerclsed by those 
having expérience iu like service. 

[Kd. Note. — For other cases, see Towage, Cent. Dig. § 4; Dec. Dig. 

2. Towage ©=315 — Loss or Injury to Tow — Burdex op Proof. 

Where the master of a vessel undertaking a towing service is experi- 
enced aud compétent, much must be left to bis judgnient and discrétion, 
and tlie burden rests on the owner of the tow to prove that loss or in- 
jury thereto resulted from négligence on the part of tbe tug. 

[Fa\. Note. — For other cases, see Tovv'age, Cent. Dig. §§ o0-38; Dec. Dig. 
<g=15.] 

3. Admiealty <S=5ll8 — Appeals — Rbview — Questions of Fact. 

In admiralty cases, when (luestions of fact are dépendent upon con- 
flicting testimony, the décision of the District .Judge, who bad tlie oppor- 
tunity to see the wituesses and judge of their appearance, nianner, and 
credibility, will not lie reversed, uiiless it clearly appears to be agaiust 
the weight of the évidence. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 758-775, 704 ; 
Dec. Dig. <S=5ll8.] 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon; M. T. Dooling, Judge. 

Libel in admiralty by K. V. Kruse and another, copartners cioing 
business as the Kruse & Banks Shipbuilding Company, on behalf of 
themselves and their underwriters, against M. J. Savage and other s, 
claimants of the American steamer Hardy, her tackle, apparel, and 
furniture. From an adverse decree, the Hbelant appeals. Affirmed. 

The steamer Hardy undertook to tow a barge for the appellants from Coos 
Bay to !San Francisco. Tlie steamer left ('oos Bay witli the barge in tow 
about 5 p. m. on September 5, lîtl.'î. ïlie barge was e(iuipped with a proper 
liglit aud sufficient oil, but there was no onc on board. At about 0:15 p. m. 
on that day, as the steamer aud tow were at tlie outer bar, the light went out. 
The light was not relit, for the reason, as statod by the master of tlie steam- 
er, that to attempt to do so would liave been to endanger the lives of his meu. 
At souie finie between 12 aud 12:40 a. ni. on September 7, 1013, tlie hawser 
parted, and the barge went adrift. The loss was discovered at 12:40 a. m., and 
the steamer was turiied about and headed north, and she proceeded slowly 
while keeping a lookout for the barge. At about 6 a. m. of September 7th, the 
steamer was lieaded soutli, and a search was mude for the barge. The steamer 
went a zigzag course, and the searcli was interrupted to some extent by fog. 
About 11 :15 a. ni. the steamer, being short of fuel, abandoued the search, aud 
proceeded on lier way, and arrived at San Francisco September 8th. The 
barge drifted asliore,, and was salved by another steamer for $1,000. The 
court below dismissed the appellant's libel, wbicli was brought to recover the 
amount paid in salvage aud repairs. The libel alleged that the tug and lier 

Ê=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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officers and crew were négligent in providing a defective rope for towing tlie 
barge, in not dlscovering that the barge was adrift until a long time after 
tlie breaking of the rope, in not makliig a diligent or sufflciently long search for 
the barge, and in allowing the light on the barge to go ont, and not again 
llghting the same. The court found (1) that the appellants furuished the 
hawser to the steamer for the purpose of towing the barge, and that the 
steamer was not responslble for the parting of the hawser, "whieh was the 
real cause of the loss of the barge ;" (2) that it was for the captain of the 
Hardy to détermine whether or not the light on the barge could hâve 
been relighted without danger of losing his men In the attempt, and that the 
évidence shows that the posslbility of such danger was so great that the ac- 
tion of the captain in that regard would not be reviewed ; (3) that the loss 
of the barge under ail the circumstances was diseovered as seasonably as 
could reasonahly be expected ; (4) that the Hardy was not négligent in failing 
to keep up a longer search for the barge. 

E. B. McClanahan and S. H. Derby, both of San Francisco, Cal., 
for appellants. 

W. S. Andrews, of San Francisco, Cal., for appellees. 

Before GILBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

GILBERT, Circuit Judge (after stating the facts as above). [1,2] 
There is no dispute upon the law of the case. A vessel which under- 
takes a towing service is not an insurer of the safety of the tow. It 
meets the fuU measure of its obligation if it is reasonahly adecjuate 
to the towing service, and is in charge of men who possess and exer- 
cise the skill and care ordinarily exercised by those having expérience 
in like service; and where the master is shown to hâve been ex- 
perienced and compétent, much must be left to his judgment and dis- 
crétion, and the burden rests on the owner of the tow to prove that 
loss or in jury thereto resulted from négligence on the part of the 
tug. The Syracuse, 12 Wall. 167, 20 L. Ed. 382 ; The Cayuga, 16 
Wall. 177, 21 L. Ed. 354; The Margaret, 94 U. S. 495, 24 L. Ed. 
146; The Adelia, 154 U. S. 593, 14 Sup.Ct. 1171, 21 L. Ed. 672. _ 

[3]The court below found upon testimony, the most of which 
was taken in open court, that the steamer was not responsible for the 
parting of the hawser, and that it was for the captain of that vessel 
to détermine whether the light on the barge could hâve been relighted 
without danger of losing his men in the attempt, that his décision 
in that regard should not be reviewed, that the loss of the barge was 
diseovered as seasonably as could reasonahly be expected, and that 
the Hardy was not négligent in failing to keep up a longer search for 
the barge. While there are many features of the évidence which tend 
to discrédit the testimony of the officers and men of the Hardy, and 
tend to prove that on the night of the 5th or during the daylight of 
the 6th the lantern on the barge might bave been lighted without 
danger to the men, and that in fact no watch was kept of the barge 
on the night of the 6th, we are not convinced that the record is such 
as to take the case out of the well-settled rule, which bas been fol- 
lowed by this and other courts, that in cases on appeal in admiralty, 
when questions of fact are dépendent upon conflicting testimony, the 
décision of the District Judge, who had the opportunity to see the wit- 
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nesses and judge of their appearance, manner, and credibility, will not 
be reversed, unless it clearly appears to be against the weight of the 
évidence. The Alijandro, 56 Fed. 621, 6 C. C. A. 54; Perriam v. 
Pacific Coast Co., 133 Fed. 140, 66 C. C. A, 206; Peterson v. Larsen, 
177 Fed. 617, 101 C. C. A. 243. 
The decree is affirmed. 



ROBBINS V. UNITED STATES. 

(Circuit Court of Appeals, Mntli Circuit. February 21, 1916.) 

No. 2635. 

1. PosT Office ®=>49— Ceiminal Offenses — Admissibilitt of Evidence. 

On a trial for sending an indécent letter througli the mails, in viola- 
tion of Rev. St. § 3893, as amended by Act Sept. 26, 1888, c. 1039, 25 
Stat. 496, évidence as to tbe réputation of the addressee for chastity in the 
community in which she lived was properly excluded, as the statute bas 
regard only to the character of the letter, and not to the charaeter of the 
person to whom it is addressed. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 84-86; Dec. 
Dlg. <3=>49.] 

2. Cbiminal Law ®=3ll71 — Appeal — Haemless Ekkor. 

On a trial for sending an indécent letter through the mails, where the 
jury's flnding that the letter in question was of the character denounced 
by the statute was necessarily based upon the nature of the letter itself , 
while its flnding that défendant wrote and mailed the letter rested upon 
évidence so clear and convincing that the jury could not hâve determined 
otherwise than as they did, défendant himself admlttlng that he wrote a 
portion of another letter, which was clearly and obviously written by 
the sanie hand, the mlsconduct of the district attorney in making certain 
remarks in the présence of the jury could hâve had no effect on the 
verdict. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 3126, 3127 ; 
Dec. Dig. (®=1171.] 

In Error to the District Court of the United States for the First 
Division of the Northern District of California; Maurice T, Dooling, 
Judge. 

E. E. Robbins was convicted of an offense, and he brings error. Af- 
firmed. 

Black & Clarlc, of San Francisco, Cal., for plaintiff in error. 
John W. Preston, U. S. Atty., of San Francisco, Cal. 

Before GIEBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

GILBERT, Circuit Judge. [1] The plaintiff in error was con- 
victed on an indictment which charged him with sending through the 
mails an indécent letter, in violation of section 3893, Revised Statutes, 
as amended by 25 Stat. 496. One of the assignments of error is that 
the trial court refused to permit the plaintiff in error to show the 
réputation of the prosecuting witness for chastity in the community 

<S;=5For other cases see same topic & KBY-NUMBBR In ail Key-Numbered Digests & Indexe» 
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in which she lived. The ruling of the District Court was clearly cor- 
rect. The statute has regard only to the character of the letter, and 
not to the character of the person to whom it is addressed. See 
United States v. Musgrave (D. C.) 160 Fed. 700, and cases there cited. 

[2] Several assignments of error are based on the conduct of the 
District Attorney in making certain remarks in the présence of the 
jury, to which exception was duly taken. We find it unnecessary to 
discuss thèse assignments, for the reason that the alleged misconduct 
could hâve had no effect upon the jury's verdict. In arriving at their 
verdict the jury necessarily made two findings: First, that the letter 
was of the character denounced by tlie statute ; and, second, that the 
plaintiff in error wrote it and mailed it. The first finding was based 
necessarily upon the nature of the letter itself. The second rested upon 
évidence so clear and convincing that the jury cotdd not hâve deter- 
mined otherwise than as they did. The plaintiff in error denied writ- 
ing the letter; but he admitted writing a portion of another letter 
which was so clearly and obviously written by the same hand that 
expert testimony, although it was adduced, was unnecessary to show 
that the handwriting was identical. No possible misconduct on the 
part of the district attorney could hâve affected the conclusion which 
the jury was compelled to reach, and it is unnecessary to consider the 
matter, further than to say, as was said by the court below, that the 
district attorney's remarks were "hardly commendable," ^ 

The judgment is affirmed. 



In re MURPHY. ♦ 

EYAN et al. v. MURPHY. 

(Circuit Court of Appeals, Ninth Circuit. Febi-uary 7, 1916.) 

No. 2632. 

Banketjptct <®=»4(I3 — ^Appeal — Recokd — Mattebs Peesented roR Review — 

**TîTI)f'15 " 

ISauk'r. Act July 1, 1808, c. 541, § ISd, 30' Stat. 551 (Comp. St 1913, § 
0G02), provides that, if the bankrupt or any creditor shall appear aud 
coiitrovert the facts alleged in a bankruptcy pétition, the judge shall dé- 
termine the issues preseiited and make tUe adjudicatiou, or dismiss the 
pétition. Section 1 (16) (section 9585) defines "judge" as meaning a judge 
of a court of bankruptcy, not including the référée. General Order No. 
36 (89 Fed. xxxvi, 32 C. C. A. xxxvi), provides that appeals from a court 
of bankniptcy shall be regulated, except as otherwise provided in the 
Bankruptcy Act, by the raies governing appeals In equity in tlie courts of 
the United States. Uelâ, that an order or decree denying an adjudication 
and dismissing an involuntary pétition could not be reviewed, where the 
testimony retumed by the référée with his report was not in the transcript 
on appeal, either in form or in substance. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 926; Dec. 
Dig. <©=3463. 

For other définitions, see Words and Phrases, First and Second Séries, 
Judge.] 

&=3For otber cases see aame toplc & KKY-NUMBER In ail Key-Numbered Dlgests & Indexea 
♦Rehearinjr denied May 8. 1916. 
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Appeal from the District Court of the United States for the First 
Division df the Northern District of California; M. T. Doohng, Judge. 

Proceeding by James R. Ryan and another agâinst Herman Murphy 
to hâve Murphy adjudged a bankrupt. From an order or decree (228 
Fed. 1018), denying an adjudication and dismissing the pétition, the 
petitioning creditors appeal. Appeal dismissed. 

Daniel O'Connell, of San Francisco, Cal., for appellants. 
Herman Murphy, of San Francisco, Cal, pro se. 

Before GIDBERT and ROSS, Circuit Judges, and RUDKIN, Dis- 
trict Judge. 

RUDKIN, District Judge. This is an appeal from an order or de- 
cree denying an adjudication in bankruptcy and dismissing the in- 
voluntary pétition. The transcript on appeal consists of (a) report of 
the référée recommending a dismissal of the pétition or a stay of 
proceedings ; (b) exceptions to that report ; (c) opinion or décision 
of the court denying the adjudication and dismissing the pétition; (d) 
pétition for an appeal, and order allowing same ; (e) assignments of 
error ; (f ) statement or record on aopeal ; (g) order approving rec- 
ord or statement on appeal, and varions other orders relating tO' the 
removal of the cause and the filing of the record in this court. That 
part of the transcript styled "Record on Appeal" sets forth the con- 
tentions of the respective parties, but contains none of the testimony. 
Section 18d of the Bankruptcy Act provides that: 

"If the bankrupt, or any of hls creditors, sliall appear, withln the tinie 
limited, and controvert the facts alleged In the pétition, the judge shall dé- 
termine, as soon as may be, tlie issues pre.sented by the pleadings, without tlie 
intervention of a jury, except in cases wliere a jury trial is given by tliis Act, 
and malies tlie adjudication or dismisses the pétition." 

Section 1 (16) of the act provides that: 

" Mudge' shall mean a judge of a court of bankruptcy, not including the 
référée." 

And referring to thèse provisions in Re King, 179 Fed. 694, 103 
C. C. A. 240, the court said: 

"It requires, therefore, that the testimony be weighed and considered by a 
District .Jndge, and that his Personal judguient be exerclsed in the détermi- 
nation of such issvie, leavlng uo authority for délégation of either duty to a 
ministerial ofllcer." 

When the court below denied the adjudication and dismissed the 
pétition, it was in possession of the entire case, and had before it, not 
only the report of the référée, which is contained in the record, but 
the 4.S9 pages of testimony referred to therein and returned therewith 
as well. No part of that testimony has been brought to this court, 
either in form or in substance. Order No. 36 of the General Orders 
in Bankruptcy (89 Fed. xxxvi, 32 C. C. A. xxxvi) provides that: 

"Appeals from a court of bankruptcy to a Circuit Court of Appeals, or to 
the Suprême Court of a territory, shall be allowed by a judge of the court 
appealed from or of the court appealed to, and shall be regulated, except as 
otherwise provided in the Act, by the rules governing appeals in equity in the 
courts of the United States." 
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Under this provision it is manifest that this court cannot review or 
reverse the order of the District Court without having before it the 
testimony or record upon which that court acted. 

The appeal must theref ore be dismissed ; and it is so ordered. 



SAFETî CAR HEATING & LIGHTING CO. V. UNITED STATES UGHT & 

HEATING 00. 

(Circuit Court of Appeals, Second Circuit. January 11, 1918.JJ 

No. 97. 

Patents <S=»328 — Invention — Electric Cab-Lightino Ststem. 

The Thompson patent, No. 926,518, for a car axle Ughtlng System, held 
Toid for lack of patentable InvenUon, In vlew of the prior art. 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

Suit in equity by the Safety Car Heating & Lighting Company 
against the United States Light & Heating Company. Decree for de- 
fendant, and complainant appeals. Affirmed. 

This cause comes hère upon appeal from a decree dismissing the 
bill in a suit for alleged inf ringement of patent. The patent sued upon 
is No. 926,518, issued June 29, 1909, to W. I. Thompson, for alight- 
ing System. The system is adapted to car axle lighting, wherein the 
electricity which supplies the lamps is generated by a dynamo mounted 
upon or driven from the car axle. Judge Hazel's opinion will be 
found in 222 Fed. 320. 

Duell, Warfield & Duell, of New York City (C. H. Duell, F. P. War- 
iield, H. S. Duell, and L,. A. Watson, ail of New York City, of coun- 
sel), for appellant. 

W. C. Jones, of New York City, Arthur B. Seibold, of Chicago, 
m., and Charles Oakes, of New York City, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The opération and advantages of the 
System are thus stated : The dynamo gives its output at varions train 
speeds ; the current passes through a circuit in which are the lamps, 
and also a storage battery to keep the lamps supplied when the dynamo 
is not running. In the same circuit there is a switch and also the coils 
of a solenoid. A train does not always run at the same speed, there- 
fore there must be some method of régulation when the speed increases 
above normal. The coils of the field magnet of the dynamo are shunt 
wound ; within the circuit f ormed by the leads from the field magnet 
there is a rhéostat of the type which is known as a carbon-pile ré- 
sistance. The bottom plate of this pile résistance is fixed ; the upper 

®=3For other cases se« same toplc & KKY-NtIMBBR In ail Key-Numbered Digests & Indexes 
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plate is movable, so as to regulate the strength of the résistance. An 
insulated arm projecting from the upper plate is connected, mechanical- 
ly, not electrically, with one arm of a pivotally mounted lever. That 
lever, properly equipped with a retractile spring (and preferably with 
a dashpot), has its other arm mechanically connected with the plunger 
of the solenoid. As increased speed of the car increases the current 
in the main circuit, the plunger of the solenoid is drawn down, and, 
in conséquence, the insulated arm and upper plate are drawn up, thus 
diminishing the pressure on the pile of carbon disks and increasing 
the résistance of the field of the dynamo. The spécification says: 

"The variations of résistance of the pile of carbon dislJs to sllght varia- 
tions in pressure are so great that a very slight movement of the solenoid 
wlU be sufficlent to react strongly upon the dynamo and to compensate for the 
increase In speed. At low train speeds the carbons will be pressed together 
by the action of the retractile spring (owing to the rise of the plunger and 
the conséquent dépression of the arm and top plate), thus enabling the dynamo 
to build up rapidly. 

"It wlU be apparent that this System provides means whereby a source of 
energy adapted to supply a current for any desired use may be caused to re- 
act upon itself in order to regulate the amount of energy supplied thereby 
tending always to bring the output of such energy to normal. The advan- 
tages of such self-regulatable System, both gênerai and speciOc, will be clear 
without élaboration. Certain advantages to be noted, however, réside in the 
fact that with the proposed System I am enabled to regulate satisfactorlly 
the output of a shunt wound dynamo, with a fleld produced by a single cir- 
cuit only, thereby doing away with the complicated wiring of other Systems, 
whereln the field is a compound one embodying difCerential séries coils and 
the liEe. This facility of régulation is due, among other things, to the pe- 
cullar advantages of the variable résistance device which I use, and to the 
fact that the shunt circuit in which said résistance is introduced is taken 
ofï from the main circuit, as shown, at points nearer to the dynamo than the 
point at which the solenoid is introduced in the main circuit, so that the field 
circuit may be said to be independent of the controlling device in the main 
circuit." 

The claims are : 

"1. In combination, a shunt wound generator having serially included in its 
field circuit a plurality of contacting électrodes and positively acting electro- 
magnetic means controlled by the current output of the generator for varying 
the pressure with which said électrodes contact. 

"2. In a car axle lighting System, in combination, a dynamo adapted to be 
driven from a car axle, said dynamo having a single fleld circuit shunt wound 
from the main circuit, a variable résistance device included in said fleld cir- 
cuit, said device embodying a material whose résistance varies with pressure, 
a controlling device, in séries with the main circuit of the dynamo, said con- 
trolling device adapted to be operated by variations of current in said main 
circuit, and connections from said controlling device for varying the pressure 
on said résistance device. 

"3. In a car axle lighting System, in combination, a dynamo adapted to be 
driven from a car axle, said dynamo having a field circuit shunt wound from 
the main circuit, a séries of carbon disks interposed in said fleld circuit, a con- 
trolling device adapted to be actuated by variations in current in the main cir- 
cuit of the dynamo and in séries therewlth, a connection between said control- 
ling device and said disks such that pressure on said disks is decreased as the 
current in the main circuit increases, and a spring acting upon said disks in 
opposition to said controlling device to increase the pressure thereon. 

"4. In a car axle lighting System, in combination, a dynamo adapted to be 
driven from a car axle, said dynamo having a field circuit shunt wound from 
the main circuit, a séries of carbon disks included In said field circuit, a sole- 
noid in séries with the main circuit of the dynamo and independent of the 
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fielcl circuit, a connection between tlie plunger of said solenoici and said disks, ^ 
such that tlie i)re>ssure upon said dlslvs is decreased as tlie curreiit in the main 
circuit increiises, and a spring adapted to act ujjon said disks to increase tlie 
pressure tlioreou in opi)osltlon to said soleuold." 

Claim 1, like the others, must be limited to a dynamo in a lighting 
System driven from a car axle. It is quite évident from the patent 
and also from the record of the prior art that the device we hâve 
hère is a spécifie one. Its éléments are thèse : (a) An axle-driven 
generator, (b) having a shimt tield winding; (c) a rhéostat of the 
kind knovvn as carbon-pile résistance; (d) such résistance being in 
séries with the shunt field winding; (e) control of such résistance 
automatically by a solenoid; (f) the plunger of vvhich is connected 
positively and directly with the movable part of the résistance ; (g) 
the solenoid being in séries with the current to be regulated. The 
testimony was taken by déposition ; it is voluminous, and accompanied 
with many documents from the prior art. The District Judge has 
discussed the testimony and the prior art at considérable length. In- 
asmuch as we are generally in accord with him, it will be unnecessary 
to go over the ground which he has covered. 

Défendant opens his brief with the assertion that what is known 
as the Moskowitz commercial System of car lighting "completely an- 
ticipâtes" the patent in suit and that the "claims in suit read upon" 
this Moskowitz structure. Examination of the record, however, shows 
that thèse words, "completely anticipâtes," are used in the sensé fre- 
quently attributed to them by experts, who when they find a spécifie 
combination of enumerated éléments in the claim of a patent, and also 
find the same combination with one change of élément in the earlier 
art, insist that the one combination anticipâtes the other, on the theory 
that any one skilled in the art with the earlier combination before him 
would naturally make the single change required to produce the later 
combination. This is a confusion of two défenses, which are quite 
distinct — anticipation and lack of patentable novelty. This very Mos- 
kowitz device difters from that of the patent in élément (d) above 
recited. In the Moskowitz device the carbon pile résistance is in 
shunt with the shunt field zvindmg, while in the patented device it is 
in séries with the shunt field winding. In like manner another device 
from the prior art has the combination of spécifie devices claimed by 
Thomson, (a) to (g) supra, with the single exception of (c) ; its rhéo- 
stat being of the type known as "wire" or "step by step" résistance. 
Now it may be that changes of this sort will sometimes not involve 
patentable invention; it may be held that there was no invention re- 
quired in changing one well-known type for another, or in locating a 
part difl^erently relatively an electric circuit ; but in the face of such 
changes it is incorrect to say that the one combination "completely 
anticipâtes" the other. 

Judge Hazel evidently reached the same conclusion, for he did not 
defeat the patent because the prior art showed an anticipation, but 
because he was satisfied that invention could not be predicated in 
placing carbon-pile résistance in séries with the shunt field winding 
instead of in shunt therevvith, as in the prior .Mosk .,vitz structure. He 
says : 
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"My conclusion is that at the date of filing of the application in suit It did 
not involve any invention to place the carbon pile in séries with the fleld wind- 
Ing, which was an essential feature of complainant's car-lightlng system." 

That is the ftmdamental question in the case, and, as so frequently 
happens with electrical patents, it is a difficult qtiestion for a court 
to décide. On that question the experts are quite positive in support 
of their respective sides, and there is not much to choose between 
their arguments. Results accompli shed by a change of some clément, 
seemingly slight and unimportant, will sometimes throw much light 
on a situation otherwise obscure. The District Judge expresses this 
in his opinion : 

"I£ the proofs substantiate plaintiff's claim (that the patentée remedied de- 
fects and inefflciencies and did) solve the problem of overcoming difflculties 
in the way of efficient car llghting, then beyond doubt his improvement is of 
great merit and value and the protection of the patent laws should not be 
withheld from him. * * * If it were proven that Thomson succeeded 
where Moskowitz failed and made railroad car lighting Systems more efficient 
by removing objectionable features, such as fluctuation of the current and 
constant flickering of the lights, then his patent was not devoid of merit, but 
was of superior value and entitled to eorresponding praise and the protection 
from appropriations by others notwithstanding Ferrand's suggestions." 

Instances are not infrequent — there hâve been several before this 
court- — where what is seemingly a slight change of structure runs 
quickly into great demand, while alongside of it older Systems, at one 
time selling readily, gradually sink into insignificance. The plaintifif 
contends that we hâve hère a conspicuous instance of such commercial 
success ; he bas set f orth the évidence quite f uUy, and represented its 
results by a chart. Considering merely the figures of sales and ma- 
chines in use, the showing is a strong one. The commercial date of 
the Thomson device may be taken as 1905. In 19CK) a device known as 
the Consolidated, employing a wire rhéostat, was on the market. 
From 1900 to 1903 it sold 400 equipments ; from 1903 to 1905, 800 
equipments. From that date on tiheir sale dwindled gradually, so that 
from 1909 to 1913 only 300 equipments were sold, 50 of them only 
in 1911, 1912, and 1913. In 1903 the Adams & Westlake device, also 
having a wire rhéostat, was put on the market. It seems to hâve been 
well received for automobile cars ; 4,000 equipments therefor hav-i 
ing been sold. For railroad cars its sale has always been small, of 
late years gradually diminishing substantially to zéro — manufactured 
only when specially ordered. The Moskowitz commercial type, in use 
prior to Thomson, began sales about 1903. It was the type which 
differed from Thomson by having the résistance in shunt with the 
shunt field instead of in séries therewith. Sales began about 1903, 
they increased slowly to not more than 100 in one year (1908) and 
then gradually fell off to an insignificant amount, although, of course, 
some of those already sold were still in use. Contrasted with thèse 
are two other types. One is the Safety Company's device, marketed 
under the patent to Thomson, of which it is the assignée; the other 
is the modified Moskowitz, in which the location of carbon rhéostat 
has been changed from shunt to séries. The sales of the Safety 
type, beginning in'u.905, Tose steadily and rapidly year by year until 
in 1913 (vk'hen the testimony closed) 500 were sold and there were 
229 F.— 63 
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2,300 in use. The sales of the modified Moskowitz type began in 1910 
and increased with greater rapidity; in 1913 the sales were 1,500 and 
the total number in use was 3,000. 

It may be noted, also, that sales of equipment of this sort are not 
made to ordinary individual consumers, where business enterprise and 
ingenious advertising are sometimes the inducing cause of sales and 
a purchaser buys something about which he knows little, because he 
is confronted by an alluring description of its merits every time he 
takes a seat in a trolley car. The purchasers are mainly railroad cor- 
porations, which hâve well-organized equipment and supply depart- 
ments, with skillful and experienced engineers to study carefully the 
merits of every new device they are invited to purchase. The show- 
ing is a strong one; the dominant success of the two types, "Safety" 
and "improved Moskowitz," has reduced the sales of competing Sys- 
tems to insignificance. Of course there are still thousands of the other 
types in existence ; they last some years and with the aid of repair 
parts may be kept going, without the expense of scrapping them for 
something better. But the record does seem to indicate that for new 
equipment the two types, "Safety" and "improved Moskowitz," dom- 
inate the field. If this were ail, one might feel convinced that Thom- 
son's new combination solved existing and bafïling problems and was 
promptly recognized by those skilled in the art as supplying a long- 
felt want. 

But there are two weak points in the argument. The sales of the 
type known as "improved Moskowitz" greatly exceeds those of plain- 
tiff's "Safety" type. That the "improved Moskowitz" type infring- 
es the Thomson patent we hâve no doubt; it has ail the spécifie 
éléments, (a) tO' (g), supra, of the combination, but it has other things 
besides, independent of and additional to the combination, some of 
which other devices the Thomson patent does not disclose. This is 
well shown in a simplified drawing of defendant's equipment (Exhibit 
Kennelly's Simplilied Drawing), in which the parts making up the com- 
bination of Thomson's patent are printed in black and the parts not 
included in such combination are printed in red. The red parts are 
substantially as numerous as the black. How much of thèse rapidly 
increasing sales from 1910 to 1913 are due to the présence of the 
black parts alone, and how much to the présence of the red parts, we 
hâve no means of knowing. 

Moreover, the "Safety" type, the sales of which hâve also increased 
since 1905, is not now exclusively the combination of the patent. 
Added éléments were introduced in 1910 and 1912, independent of 
and additional to the éléments, (a) to (g), of the spécifie claims of the 
patent. It must be assumed that thèse added éléments in some way 
improved the equipment or they would not hâve been introduced. To 
what extent the sales of "Safety" type equipment are due to the prés- 
ence of thèse added éléments we hâve no means of knowing. 

To sum up, then, the mère change from a résistance in shunt with 
the shunt field to a résistance in séries therewith was a sîight one; 
so also the mère substitutiori of the well-known carbon-pile résistance 
for the equally well-known step by step résistance was a slight one. 
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To one informed of the electrical art merely as a court is, such a 
change seems one within the ordinary skill of the calling ; it so seemed 
to Judge Hazel and so seems to us. The évidence of the experts as 
to présence or advance of invention is conflicting and does not clearly 
estabhsh patentable invention. The test, which not infrequently turns 
the scale when a court is considering thèse devices of an obscure art, 
viz., a measure of success which indicates the solution of a différent 
problem, is not found persuasive. We are not inclined, therefore, to 
dissent from Judge Hazel's exhaustive and careful discussion of the 
questions presented. 

The decree is affirmed, with costs. 



RUUD MFG. CO. et al. v. BELER WATER HEATER CO. et aL 

(Circuit Court of Appeals, Second Circuit. Jauuary 11, 1916.) 

No. 118. 

Patents i©=>,328 — Validity and Infringement — Wateb Heater. 

ïtie Ruud patent, Xo. 1,028,284, for a water lieater, )wld not anticipat- 
ed and valld, and claims 2, 3, and 5 iuf ringed ; claims 1, 4, and 6 held 
not infrlnged. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Ruud Manufacturing Company and another 
against the Bêler Water Heater Company and another. Decree for 
complainants, and défendants appeal. AfSrmed. 

This cause comes hère upon appeal from a decree finding a certain 
patent valid and inf ringed. The patent is No. 1,028,284, issued June 
4, 1912, to Edwin Ruud for a water heater. It set forth an apparatus 
intended to remedy certain defects in a prior water heater for which 
the same inventer had obtained United States patent No. 903,007, on 
November 3, 1908. Infringement was charged as to ail the six claims 
of the patent; ail were held valid, but infringement was found only 
as to claims 2, 3, and 5. No cross-appeal was taken from the hold- 
ing that claims 1, 4, and 6 are not infringed. 

The following is the opinion of Learned Hand, District Judge: 
It is undoubtedly true that in tliis art invention bas pressed elo.se around 
Ruud's exact diselosures, and has left very llttle room for any broad scope 
of invention. Stlll the words of the claims are spécifie, and upon the question 
of infringement they should be allowed a reasonable Interprétation as broad 
as the prlor art will permit. Thls right is not llmlted by the fact that the 
patent has not been commercial ly explolted. The Paper Bag Patent Cases, 
210 U. S. 405, 28 Sup. Ct. 748, 52 L. IM. 1122. In vlew of the distinction clear- 
ly intlmated in the claims between a double spring and any other klnd of com- 
pound or divisible power device, I cannot accept the doctrine of équivalents 
as applied to claims 1, 4, and 6, and I find that they are not infringed. There 
remain claims 2, 3, and 5. In claim 2 the words used are "power device," 
which the water valve "in part" overcomes, whlle in claim .3 the words are 
"compound power device," of which "one part" is overcome. Claim 5 Is mere- 

<5::^For other cases aee same toplc & KEY-NUMBER in ail Key-Numberea Digests & Indexes 
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ly an awkward pièce of tautology, restatlng claim 3. Indeed, 1 tliinb that 
there is no reasou for distihguisMng even between olaims 2 and 3; but in 
View of the distinction attempted to be made I shall consider claim 3. In- 
fringement therefore dépends upon whether the défendants heater bas a 
compound power device closing the valve in opposition to the thermostatic 
means, and a mechanism which, wlien the water flows, overcomes one part 
of this compound power dèviee. 

New, confessedly the spring, ^/i, of EUis' patent is a power device which 
holds the valve closed in opposition to the tliermostat, and this power device is 
overcome by the water piston, 35, when the water flows. Is there anything 
else which keeps the valve closed, and which the thermostat must overcome to 
open the valve? What does keep the. valve closed when the water piston is 
moved down and releases It? In Ellis' patent the answer is easy ; it Is the 
spring, 9. But there is no such spring in the commercial device, because in it 
the valve is closed by the gas pressure and by the weight of the valve itself. 
Of course, we are to disregard the gas pressure, that not being included in 
the mechanism as described ; there remains, therefore, only the weight of the 
valve. 

The défendant argues that the claims clearly intend an élément other than 
the valve proper, since the claims emimerate first the valve as one élément 
and later a separate élément closing the valve. ïo confuse the two into one 
is to disregard the combination actually preseribed and to substitute anoth- 
er ; the weight of the valve is not a separate mechanical élément froni the 
valve, since it must hâve its weight, qua valve, as soon as it is put into the 
machine. How, then, the défendant says, can there be said to be a second 
power device, besides the valve, which holds it closed? 

ïhis argument is pertectly good if we inslst upon a separate material élé- 
ment besides the valve as part of the compound power device; it ceases to be 
relevant if we look at the actual dynamie relation of tbe parts when we judge 
of the power device. l'or example, if the valve were made horizontal, it would 
be the sanie valve, with the same weight, in tbe same seat; everything would 
be the same, but tbe valve would never close If the water piston stuck. This 
would be so because the valve would not then be a power device closing Itself. 
Its position, its relation to the seat, the direction of its permitted play, togetli- 
er constitute it a power mechanism operating through the force of gravity 
to close itself as soon as the thermostat bas relieved it of pressure. Tbe po- 
tential energy of position, which it obtains when raised above its seat, is as 
truly a resei've of povi'er, the resuit of tbe necessary expendlture of enei-gy, as 
is the reserve of potential energy within the coils of a spring, which is itself 
the resuit of the necessary expendlture of energy. Indeed, courts hâve specifi- 
cally recognized the eiiuivaleuce betvv'een tbe two. Kenny Mfg. Co. v. J. L. Mott 
Iron Works (C. C.) 137 Fed. 431, 433. Therefore, I tind that the defendanfs 
heater infringes claims 2, 3, and 5, and not claims 1, 4, and 6. 

The next question is of invention, u])on which the nearest référence is 
Shook, 993,723. This patent was in interférence with Ruud in the Patent Of- 
fice and won the claims. ïhe défendant insists that the claims so contested 
are the équivalents of those in suit and that they are therefore invalid. Now, 
the controversy in interférence was waged chiefly upon the question whether 
the claims in issue read upon Shook. Ruud asserted that they did not, be- 
cause they contained the élément "a normally seated valve." The board of 
examiners, for two appeals were taken, held that the words "normally seated 
valve" meant that the valve was seated when there were no extraneous con- 
troUing means at work. The examiner had drawn the claims, and it was 
held that they did not mean to describe an apparatus in which the valve was 
held closed by a compound power device when the water was turned off and 
tl:e thermostat was cold. Obviously, such must hâve been the fluding, be- 
cause the Shook disclosure has no such structure. 

Nevertheless, in the claims in suit this is certainly the meaning of the 
Word "normally." It means that the thermostat tends to open the valve when 
It is cold, and that it is opposed by two forces which are together stronger 
than it, but not severally; at least it means that that one is weaker which 
Is left in opération when tlie water valve is open. Shook is not so organized ; 
on the contrary the thermostat, when cold, is not opposed by any power which 
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affects the valve at ail. On the other liand, when hot, the thermostat presses 
agalnst and overcomes the water valve spring, thus locking the valve, instead 
of being neutral, as in Ruud or in EUis. Indeed, the sprlng, 33, fs not neces- 
sary at ail to the opération of Shook, except that it reinforces the thermostat, 
which without would hâve to withstand the vfhole force of the spring, .)ï, 
which would resuit possibly in rupturing or bending it. Again, the ther- 
mostat never overcomes any part of a compound power to open the valve ; 
rather, it overcomes the single power which would otherwise open the valve. 
Finally, the water valve does not overcome a part of a compound power mech- 
anism for closing the valve, beeause the mechanlsm is simple, not compound, 
when the thermostat is eold, and the water valve does not overcome the 
.joint résistance of the thermostat and the spring, 33, when the thermostat 
is hot. 

Owing to the quite différent organlzation of thèse two dlsclosures, they hâve 
no correspondence in the claims. There only remains the question of wheth- 
er it required invention to pass from one to the other. It is true that the 
patentée has never exploited the patent. Yet the examiner, with Shook before 
Mm, gave thèse claims préférence over Shook, and it enjoys whatever pre- 
sumption arises from that fact. The art, as I hâve said, is close ; mueh 
ingenuity has been expended upon tlie différent relations of ail thèse parts, 
and, while there may he question of the value of the several results, I can- 
not say that such a new and workable arrangement is not an invention. The 
complication of the whole machine, the necesslty for corrélation between ail 
its parts, the number and variety of the considérations which bear upon the 
resuit, ail forhid an easy assuœption that any new and opérable adjustment 
■woujd be withln the compétence of the routine artisan in the trade. I do not 
think that Shook constitutes an anticipation. 

Walker, 886,100, hardly needs any extended considération, for it opérâtes 
In quite a différent way from Ruud's iiatent. Xo compound power devlee 
closes the valve when the machine is "noi-mal" against the thermostat ; nor 
does the water valve overcome one part of the closing devlee. This was the 
first single valve hoater, and, whether it will oijerate or not, it is organized 
quite differently from lîuud's. 

In Humphreys there is no compound power device closing the valve, since 
we are to suppose the end of the rod, J/l, to slide freely withln the gas valve, 
pushing it open when the collar engages, but cai)able of sllding out when tlie 
rod is drawn hack, after the valve is once seated. it nmst be admitted that 
the thermostat would tend to open the valve, if the water val\e became 
stuck while the tliermostat was hot and the water then cooled «iown. How- 
ever, the water valve does not overcome one part of a compound ^)ower device 
to allow the thermostat to overcome the remainder. The whole plan of organ- 
lzation of the patent is so entirely différent that it has no value as a référ- 
ence upon thèse claims, limited as they are. 

Thèse are the oniy ])atents which recpilre any comment, for tlie art is 
small. Whether Shook is a better single valve machine than Ruud I need not 
décide. It seems to me that there niay be foi'ce in what VVîulsworth claims 
for it — that it allows a lighter thennosiat and a niter adjuslnieiit. The fact 
that it has not been actually exploited does not finally contradiet such a con- 
clusion. The two ]iatents are in the snme liands, and with the machinery ail 
bullt for making Shook it may l)e more economical to make it than to develop 
a trade upon Ruud. That would be a valid considération, were Ruud's pat- 
ent dépendent for its existence upon sonie ex^jUiitation, but not as things are. 
There is nothing in the record to contradict the opinion of Wadsworth that 
the Ruud patent is an improvement on anything that Vv'ent before. It may be 
that EUis is an improvement upon Ruud. 

A decree may pass upon claims 2, 3, and Î5. No costs. 

Paul M. Goodrich, of New York City, and J. H. Roney, of Pitts- 
burgh, Pa., for appellants. 

S. T. Cameron, of Washington, D. C, J. C. Bradley, of Pittsburgh, 
Pa., and R. L. Scott, of New York City, for appellees. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 
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LACOMBE, Circuit Judge. The District Judge found that, al- 
though in this art invention has pressed close around Ruud's disclo- 
sures, he did set forth a spécifie combination of parts, which was novel 
and meritorious. The opinion has discussed the patent, the prier art, 
and the various questions presented at considérable length, and it seems 
unnecessary to repeat the discussion hère ; we are inclined to affirm 
on his opinion, without taking up in détail the criticisms of that opin- 
ion which are found in appellant's brief . Judge Hand may hâve made 
some errors in undertaking to paraphrase the respective contention 
of Shook and Ruud during their long controversy in the interférence 
proceeding in the Patent Office. From the many opinions filed in 
that interférence, however, and from the text of the several clainis, it 
is manifest that such controversy was confined to the generic claims, 
claims broad enough to cover the spécifie devices of either party to the 
controversy. Shook was awarded priority for thèse generic claims ; 
but it by no means follows that spécifie claims, which would infringe 
the generic claims, were not properly granted for the spécifie improve- 
ments therein set forth. The authorities in the Patent Office found 
patentable invention in thèse spécifie claims of Ruud, although no one 
could embody them in a machine without infringing the broader claims 
of Shook. Judge Hand reached the same conclusion, and we see no 
reason to difïer from him. 

The décision in the Third circuit in the suit brought under the Shook 
patent against defendant's structure does not affect the question hère 
presented. The device of défendant was properly held to infringe 
the Shook claims, but the court did not hâve before it the question 
whether this device (defendant's) was or was not constructed so as 
to embody the narrow claims of the Ruud patent hère in suit. 

Inf ringement seems to us clear : patents which are not pioneers are 
nevertheless entitled to a reasonable range of équivalents. The change 
from a spring to a weight is such a common and well-recognized sub- 
stitute that it must be held an équivalent, unless the claim is specifically 
restricted by its language to a device which is moved by a spring — 
as are claims 1, 4, and 6, which Judge Hand held were not infringed. 

The decree is affirmed, with costs. 
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VICTOR TALKING MACH. CO. v. THOMAS A. EDISON, Inc. 

(Circuit Court of Appeals, Second Circuit. January 11, 1916.) 

No. 115. 

Patents <©:=532S — Validity and Infringemekt. 

The Jolinsou patents No. 814,786 aud No. 1,060,550, for tallàng machine, 
construed, and held not Infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Victor Talking Machine Company against 
Thomas A. Edison, Incorpora ted. Decree for défendant, and com- 
plainant appeals. Affirmed. 

The following is the opinion of Learned Hand, District Judge: 

Patent 785,362 being withdravvn, I hâve only to consider patents 814,786 and 
1,060.550. The plaintift" urges that tlie "reorganized" machine iufringes clainis 
16, 23, and 37 of patent 814,786 and daims 39 and 42 of patent 1.060,550. 
Claim 23 of patent 814,786, if considered verball.y, is clearly not applicable. 
The "bent pivoted tube" is especially de.signed not "to earry the souud box in 
substantial alignment with the tapering portion of said arni." Therefore 
daim 23 may be disregarded at once, because, vvhere so many claims are put 
into a patent, each élément in a glven claim must be supposed to be especial- 
ly necessary to the combination. In sucli a patent there is little rooni for lati- 
tude of interprétation. In claim 16 tlie term, "sound tube," used in the 
claim should be confined to the movable section, 29, which is called a "sound 
tube" on page 2, lines 49, 50, 64, 70, and 93, and which is used in that sensé in 
a number of tlie claims. The défendant lias no "sound tube," because it has 
no such élément as .lohnson's disclosure ; tlie whole organizatlon of its ma- 
chine belng quite différent and being derived from anotlier part of the art — 
that is, from the solid horn art. 

If, however, that part of the solid horn which cornes above the record be 
deemed the "sound tube," so that the défendant infringes, then the claim iii 
my judgment présents no patentable novelty over the prior art. I shall as- 
sume for the moment, and until I take up claim 37 that the Clark patent, 
756,348, and the Lake patent, 1902, British, 785, show a sound tube with an 
end pièce, to which the sound box is rigidly attached, but which itself moves 
freely upon two axes, vertical and horizontal. The proof of that I shall glve 
later. If so, it was not patentable to give to the souud box that double mo- 
tion when annexed to a solid horn. Johnson's own patent, 785,363, which 
was in the ofBce at the same tiine as the patent in suit, would bave heen a 
good référence otlierwise upon tliis very point. Moreover, Johnson's patent, 
634,944, shows the horn bent through !K> degrees to meet the sound box with a 
solid connection. Surely it was not invention to make the straight tube of 
Clark and Lake into a bent tube like Johnson, 634,944, or to vary the bend in- 
to a semicircle, as the défendant has done. In the patent in suit the joint be- 
tween the sound tube and the semicircular part may well be patentable, but 
the défendant does not use it, or anything like it. Tlie bend In its tube is a 
twist in the solid métal, which puts the sound box in the same vertical jilane 
with the horn, when the tube is in a straight Une with the horn, but which has 
no fuiictional signilicance. At least, 1 ani not willing to attribute Invention to 
that particular feature, and that is the only feature which is new. Tliere- 
fore I think that claim 16 must be limited to the disclosure as shown, wliere 
there is a separated boni of which one part is a sound tube in the sensé men- 
tioned in the patent. 

Claim 37 contains an élément described as "a hollow sound conducting arm 
movable in a plane parallel with" the record support. The phrase "sound 

Ê=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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conductîng arm," or "tube," is used in the patent Interchangeably with "sonnd 
tube" to mean the élément, 29, distinct from the horn proper (page 2, lines 27, 
41), but it may be (page 1, Une 18) that this use is not throughout as consist- 
ent as in the case of the "sound tube." However that may be as mère matter 
of terminology, the élément must be limited to the organization disclosed, or 
it is invalid, because, if the élément include the whole of a solld horn, as it 
must to cover the defendaat's device, it Is invalid under Clark, supra, and 
I-ake, supra. Hère there is a hollow sound conducting arm in the sensé of a 
horn which moves parallel with the record. The sound box bas a vertical 
movement about the horizontal pivot, l, which permits the box to move from or 
to the record independently of the horn, sufficlently to remove the stylus. 
However, the plaintlfl urges that, as the Clark and Lake patents are clearly 
for a feed machine, the sound box cannot, therefore, move freely laterally 
across the record, as the défendants does and as the plaintiffl's does. That 
in ail feed machines there must be some play, which permits a slight amount 
of accommodation to the grooves of the record, ail agrée. The whole phouo- 
graph art shows this ; but it is urged with some plausibillty that such slight 
accommodation as this should not be confounded with a deliberate adaptation 
for tracldng through the guidance of the record alone. Ilence it is insisted 
that patents like Von Jladaler, 1899, Brltish, 23,497, and the MacDonald pat- 
ents, are not applicable, and that there must be understood in the patent in 
suit a machine made like the original Berliner machine, where the stylus 
drifts freely in a latéral plane. 

The organization of Olark's machine leaves no douht in my mind that a 
latéral movement was contemplated about the vertical pivot, j, within the 
sleeve, m. ITigures 5 and 9' show how this was to be done; the pin, /, being 
that on the upper end of which the guide arm, D, was fastened. The dls- 
closure (page 1, lines 45-70) leaves no doubt as to the patentee's purposes; 
the phrase "unlversal joint," Une 60, being wholly unamhiguous. Just how 
much play was permitted depended upon the relative lengths of m and fc with- 
in the joint and of their différence in caliber, but the degree of motion is not 
a patentable détail. The fact that the defendant's universal joint is a bail 
and socket is irrelevant. 

Lake's patent, 1902, British, 785, illustrâtes precisely the same thing and 
quite as clearly, not, as the plaintiff thinks, confusedly. Thus the patentée 
says (page 5, lines 1-3) that the device "permits a very slight motion in the 
horizontal direction to the tubes of the diaphragm as arranged in Figures 15 
and 16. This horizontal movement is just sufliciont to permit the hall to fol- 
low smoothly the path of the spiral groove." AU the défendant bas done is to 
allow this play in a "liorlzoutal direction" to be large enough "to permit the 
bail [stylus] to foUow smoothly the path of the spiral groove." The fact that 
it allows the stylus to foUow a spiral groove, which was of altogether dif- 
férent threading from that which the feed was meant to accommodate, can- 
not hâve any bearing upon patentability. The means are shown, and ail that 
need be done is to proportion the parts m and fc, so as to allow enough play 
to accommodate for whatever the total différence is between the feed and 
the record. Ko patent can réside in the mère size of thèse parts. Unless, 
therefore, claim 37 is llmlted to the disclosure, it wUl meet thèse two patents 
and it will be invalid. Therefore I find no infringement of patent 714,856. 

Patent 1,060,550 was in the office more tlian 10 years, and the claims in suit 
were interjected Into the application after the patent had been once allowed, 
and after the defendant's machine had appeared upon the market. Just hoW 
it can liappen tliat a patentée can hold an invention secreted for so long, and 
can then adapt it so as to cover the subséquent art, does not appear. The re- 
suit is, assuming that the claims do not constitute a new invention, that the 
patentée lias got from 8 to added years to liis Jiionopoly from the time when 
he would otherwise hâve been obliged to leave the art unhampered. To let 
hlm reserve bis patent till the trade independently developg, and then to 
pounce upon it for a fuU term, would soeui to violate the conditions uxion 
which his grant dépends, and to couvert the System iuto a mère means of 
cheeklng industry. This is espeeially true where, as hère, a fundameutal 
patent like the Berliner protected the whole invention until 1912. The case 
certainly suggests a purpose to mouopolize that invention still further by re- 
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serving in tlie Patent OfBee patents npon other similar machines lînown long 
before. AVhether this be true or not, the practice is so obviously miscliievous 
that the courts should discourage it as much as i)ossible, as well as the prac- 
tice which permlts 48 claims upon a simple and perfectly obvious machine 
llke this. Such claims violate the very purpose of any claims at ail, which is 
to deflne the forbidden fleld. In such a waste of abstract verbiage it is quite 
impossible to find any guide. It takes the scholastic ingenuity of a St. Thom- 
as with the patience of a yogi to decipher thelr meaniug, as they stand. 

Claim 39 is certainly not infringed because the tapering sound amplifier has 
no "free swlnging movement." On the contrary, it is rlgidly controlled dur- 
ing its opération by the feed mechanism. The disclosure is of a treely floating 
horn, and it is only a literal reading of the claim whicli can cover any part of 
the "reorganized" machine but the little adjunct tube which carrles the sound 
box, about which more in a moment. If, however, we disregard tlie liniitatiou 
of the claiui, and consider it as covering the tapering portion, we find tlmt 
portion anticipated by Jeffries, 1900, British, 1G,8!)7, Von Madaler, 1899, Rrl^- 
Ish, 23,497, and Lake, supra, in ail of which a tapering horn moves exactly as 
tlie tapering part of tlie defendant's horn moves in the "reorganized" machine 
and has a sound box which can be raised up and down into and out «f co-opera- 
tion with the record. Tlierefore the claim cannot safcly be allowed au ex- 
Piinsion which it would, as matter of interprétation, be absurd to permit ; 
that is, to disregard the freely swinging movement. If, on the other hand, 
one were to disregard the other élément of the claim — i. e., the taper in the 
arm — and apply it to the adjunct tube, which swings freely, one would get no 
further than Lake, supra, which, as I hâve shown at length, has a free swing 
in ail directions, dépendent in amount upon the proportion of the éléments, m 
and k. ïherefore, even with a latitude of interprétation which would be 
wholly unvvarranted in view of patent as a whole, tlie claim cannot be regard- 
ed as infringed. 

Claim 42 differs, in that the élément of free swing is eliminated and the 
Condition of parallel motion is substituted. This différence makes the claim 
more verbally applicable to the defendant's "reorganized" machine than claim 
30, though hère, too, the disclosure must be disregarded altogether. If, how- 
ever. the claim te interpreted to cover a feed control tapering horn, then Von 
Madaler, supra, and Lake, supra, at once beeome good références because the 
tapering part of the defendant's horn is under feed control like them. If, 
again, as in claim 39, the taper of the horn be disregarded, notwithstanding 
the words of the claim, and it apply to the adjunct tube, then Lake, supra is 
as good a référence as upon claim 39. The only change in considération of 
thèse two claims is that Jeffries supra, does not apply to claim 42. 

It hardly seems necessary to consider the defendant's "normal" machine, 
escept to note how far beyond any possible scope of the disclosure the plain- 
tifC is willing to press the literal interprétation of the claims. 

Blagden, 671,305, does not seem to me to be apposite to this patent, because 
the member which moves laterally parallel to the record is not the tapering 
horn. This patent is derived from the broken horn art, not from the solid 
horn. Edison's original patent does not seem to me very relevant either to 
claim 39 or 42. In ail this art there was no room for any great pioneer in- 
vention in the mère relations of the horn to the sound box or its connections. 
The great invention was the floating of the stylus upon the face of the rec- 
ord, and that was Berliner's dlscovery. A mère glauce at the defendant's 
machine shows that its original organization proceeded upon wholly différent 
Unes. When the Berliner patent expired, I see no reason in law or morals 
why they should not hâve availed themselves of an attachment of the floating 
Sound box type to play Berliner records in the Berliner fashion. They, with 
the rest of the world, were the beneficiaries of that disclosure. While the 
floating Sound box was somewhat crudely devised by Berliner, the pregnant 
idea became public, and I cannot see how the défendant has borrowed any- 
thlng from the plaintifC, except the semicircular twist in Its tube. However, 
amid the wildemess of words I hâve tried to find and tread a path of logic, 
though the simpler way might hâve been to rest the case upon broader Unes. 

The bill is dismissed, with Costa. 
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Frederick A. Blount and Hector T. Fenton, both of Philadelphia, 
Pa., for appellant. 

Gifford & Bull, of New York City (J. E. Bull, of New York City, of 
counsel), for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. Decree affirmed, with costs, on opinion of the 
District Judge. 



TELESCOPE COT BBD CO. v. GOLD MEDAL CAMP FURNITURB MFG. CO. 
(Circuit Court of Appeals, Second Circuit. Jauuary 11, 1916.) 

No. 92. 

1. Patents <S=>328 — Validity and Infhingement — Folding Cot. 

ïhe Herinuu patent. No. 793, 72."^, for a folding cot, was not anticipated 
and diseloses invention, the structure, altliough simple, haviug superior 
utility ; also hcld infringed. 

2. Patents ®=325.'? — Infringemekt. 

Infringement ma.y he found, altliough the infriuging devlce does not 
obtain the advantages of tlie patented invention to the fullest estent. 

[Ed. Note. — For other cases, see Patents, Cent. l>ig. § 362; Dec. Dig. 
cS=>2ô3.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Télescope Cot Bed Company against the Gold 
Medal Camp Furniture Manufacturing Company. Decree for com- 
plainant, and défendant appeals. AfBrmed. 

This cause cornes hère upon appeal from a decree finding validity 
and infringement of United States letters patent No. 793,723, issued 
July 4, 1905, to R. L. Herman for a folding cot. 

Almon C. Kellogg, of New York City (E. H. Bottum and F. E. Den- 
nett, both of Milwaukee, Wis., of counsel), for appellant. 

Kenyon & Kenyon, of New York City (A. D. Kenyon, of New 
York City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. [1] The patented structure is simple; 
it comprises a plurality of legs, which are connected in pairs by pivots, 
so "that they can be closed to lie together or open to stand like the let- 
ter X. Thèse legs are disposed or arranged transversely of the length 
of the cot, and the legs or horses are united lengthwise of the cot 
and on both sides of the cot by so-called braces, which are pivoted in 
pairs like the legs, so that they can be closed together or can be opened 
into the shape of the letter X. ' This construction provides a frame- 
work for a cot which can be either collapsed or opened in both the 

^=>For other cases see same topic & KEY-NUMBER in ali Key-Numbereû Dlgests & Indexes 
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transverse and the longitudinal direction of the cot. When opened, 
two bars connected by a canvas sheet are superimposed, constituting 
the surface upon which a person may be supported. Each of the legs 
has a bracket pivoted on the leg and connected therewith adjacent to 
each end. Each bracket has a pin which projects into a longitudinal 
slot provided at the end of the brace next to the bracket. Thèse 
braces are slotted at both ends, so that the connection of slot, pin, and 
pivoted bracket is found at each end, forming a sort of hinge connec- 
tion. The slots in the braces run longitudinally for a proper distance 
through the braces. 
The spécification says : 

"In addition to being readily folded my iniproved cot présents the advantage 
that on account of the employment of slotted braces the legs A B will auto- 
matically spread in case the top should sag, so that the cot would always be 
in the proper servieeable condition. The use of the hlnged brackets D also 
facilitâtes the movement of the braces both in the operative position of the de- 
vice and during the folding or opening of the saine." 

The single claim in controversy is : 

"3. A folding cot comprlsing plvotally connected legs, brackets secured to 
said legs adjacent to their end to swing about axes parallel to the Connecting 
pivots of the legs, pivotally connected braces each havlug a pin and slot con- 
nection at both ends and with said brackets, and a top carrled by the legs." 

The advantage of the Herman cot as described in claim 3 is that it 
can be used on uneven ground, and so adjust itself that the top will 
be level, even though the cot is pitched upon rough ground frequently 
found in places selected for camps. This improvement is accomplished 
by Connecting the différent sets of legs and side braces by a pin and 
slot connection at both ends of each brace. This was a new feature 
as appHed to cots, and constitutes the improvement of the Herman 
cot over those of the prior a*t. The Holge patent and the so-called 
"Yankee cot," which was a commercial modification of the Holge cot, 
are the best références, but neither of them had this particular feature. 

Undoubtedly the change from the enlarged holes in which the studs 
played in the Yankee cot to the pin and slot arrangements of the pat- 
ent, the slots running longitudinally of the braces, with pin and slot 
at each end of each brace, does effect results which were not accom- 
plished by the old structure; it does allow the legs of any pair of 
legs to open and remain at a différent angle from that of any other 
pair of legs. The utility of this new resuit is that, when there is 
stretching or sagging of the canvas top, it is compensated for by move- 
ment of the legs and braces ; it is also usef ul for the reason that, when 
the cots are used on rough or irregular ground, there is a like com- 
pensation effected, and each leg will touch the ground, which would 
not happen with an organization like the Yankee bed. It is quite true, 
as défendant contends, that the patentée in his spécification says noth- 
ing of the utility of his device when the cot is placed on uneven 
ground; but he does expressly say that there is an advantage in the 
employment of his slotted braces, which "will automatically spread 
in case the top should sag, so that the cot would always be in the 
proper servieeable condition." That the patentée did not at the time 
of his application realize ail the advantages which might resuit from 
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his device is unimportant. He made a change of structure which he 
carefully describes. He indicates what modification of opération re- 
sults from such change, and points out a useful purpose which it 
subserves. That is sufficient. 

[2] Infringement seems too clear for discussion. In the Herman 
cot the slots are in the braces and the pins are on the brackets con- 
nected to the legs. In defendant's cot the slots are in the brackets 
and the pins are on the braces. It is wholly immaterial on which parts 
of the combination the slots and pins are respectively located so long 
as they function alike in both structures ; this they do because de- 
fendant's slots in the brackets are so located that the play of the pins 
therein is in the same direction as the length of the braces. The 
amount of this longitudinal play is slightly less in defendant's struc- 
ture because the slots are somewhat shorter, but they are long enough 
to secure a substantial longitudinal play. Inf ringerhent may be found, 
although the infringing device does not obtain the advantages of an 
invention to the fullest extent. 

The decree is affirmed, with costs. 



E. G. STAUDE MFG. CO. et al. v. LABOMBAKDB et al. 

(District Court, D. New Hampshire. Tebruary 18, 1916.) 

No. 389. 

1. Patents <g=3313 — Suit fok Infbinoement — Volustart Dismissai. — 

Ghounds fok Denial of Leave. 

Where, in a patent suit, there had been no hearing toucMng the merits, 
and tliough considérable expense had been Incurred through the taking of 
testimony and the doing of other thlngs, the évidence was not closed upon 
either slde, no substantial rights had accrued to défendants which would 
warrant the déniai to plaintiffs of leave to dismiss on proper terms. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. <©=3313.] 

2. Patents ©=5313 — Sun fok Infringement— Volurtaby Dismissal — Condi- 

tions. 

Where, in a patent suit, plaintiffs had taken testimony under circum- 
stances compelling défendants to incur espense, and the case had proceed- 
ed beyoïid the point at which plaintiffs niight dismiss as of right, and 
plaintiffs had instituted a proceeding in auother jurisdiction, and had 
offered to stipulate into the record of that suit ail the dépositions taken 
on behalf of défendants, leave to dismiss should be couditioned upon 
substantial indemnity to défendants, and défendants should be indemui- 
fied, not only for taxable costs, but for Incidental expenses, including coun- 
sel fées which would be lost in subséquent litigation. 

[Ed. Note.— For other cases, see Patents, Dec. Dig. (S=>313.] 

In Equity. Suit by the Ë. G. Staude Manufacturing Company and 
others against Elie W. Labombarde and others. On motion by plain- 
tiffs for leave to dismiss. Motion granted conditionally. 

Nathan Heard, of Boston, Mass., for complainants. 
George A. Rockwell, of Boston, Mass., for défendants. 

£=>For other ca-ses see same topic & KET-NUMBER in ail Key-Numbered Digests & Indexes 



E. G. STAUDE MFG. CO. V. LABOMBAEDE 1005 

ALDRICH, District Judge. There was a hearing in this case on 
December 30, 1915, under a motion to dismiss upon the ground that 
rule 57 (198 Fed. xxxiv, 115 C. C. A. xxxiv) operated to that end, 
because the case was not reinstated upon the trial calendar within a 
year from the entry of the order dropping the case from the calendar. 
The motion was denied, upon the ground that the rule should not, 
under the circumstances of this case, operate to that end. 

On January 10, 1916, the plaintiiïs filed a motion for leave to dis- 
miss without préjudice and subject to costs. This motion présents a 
question entirely independent of the one involved in the motion de- 
cided December 30, 1915. 

Obviously under this motion the plaintiffs recognize the idea that 
the case has proceeded beyond the point at which they may in their 
own right dismiss their bill, and this, of course, is so because several 
things hâve been donc under the proceeding which they instituted 
against the défendants. The défendants resist the motion upon the 
ground that substantial rights hâve accrued to them under the pro- 
ceeding, and that they would be prejudiced by a dismissal at the 
présent stage of the proceeding. 

Under the circumstances of this case, it manifestly is a matter of 
discrétion whether the plaintiffs shall hâve leave to dismiss. There 
is a world full of décisions relating to the question as to a plaintiff's 
right to dismiss. I need not consider them ail. The case of Pennsyl- 
vania Globe Gaslight v. Globe Gaslight Co. (C. C.) 121 Fed. 1015, 
was one in which Judge Coït goes over the ground with a full measure 
of care, and the case of Houghton v. Whitin Machine Works (C. C.) 
160 Fed. 227, is one in which Judge Lowell considers, not only the 
gênerai aspects of the right of a plaintiff to dismiss, but the right as 
affected by the fact that the défendant is likely to be subjected to the 
hardships of another suit. 

The case of American Bell Téléphone Co. v. Western Union Tel. 
Co., 69 Fed. 666, 16 C. C. A. 367, was one decided in the Circuit 
Court of Appeals in this circuit, and the opinion was by Judge W^ebb, 
who was a very able judge, and I must be governed hère by the rule 
laid down in that case. Judge Webb, speaking for that court, says: 

"AU the authorities recognize that in the progress of a suit a stage may be 
reached when the right of the complainant to end the cause by dismissing his 
bill ceases. With sufflcient exactness, the décisive point may be said to be 
when the cause has proceeded so far as to glve the défendant rights of which 
he would be deprived by allowing the dismissal of the bill by the complainant 
on his motion." 

In that case the plaintifï was not allowed to dismiss his bill, be- 
cause there had been a hearing before a master, and because a draft 
of the master's findings had been submitted to counsel. Under such 
circumstances, it would be manifest injustice to a défendant that the 
plaintiff should withdraw. 

[ 1 ] In the case at bar there has been no hearing touching the merits, 
and although considérable expense has been incurred through taking 
testimony and doing other things, the évidence is not closed upon 
either side. I see no ground, therefore, for saying that any substan- 
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tial rights, hâve accrued to the défendant which would warrant me 
in saying that the plaintiffs should remain hère and carry f orward the 
Htigation with référence to the patent or patents in question. 

Apparehtly the strongest case çited by the défendants in opposition 
to the plaintifïs' motion to dismiss is that of Hershberger et al. v. 
Blewett et ux. (C. C.) 55 Fed. 170; but an examination of that case 
shows that there had been a hearing there on demurrer and resulting 
interlocutory decrees practically deciding the controversy, and thus 
the case is quite outside the field in which the case under considér- 
ation rests. 

[2] It appears from the arguments and the papers in this case that 
the plaintiffs hâve instituted a proqeeding in Chicago, putting in is- 
sue the same questions as those involved in the case hère. I am sat- 
isfied that that was done upon the supposition that rule 57 would 
operate to dismiss the case pending in this jurisdiction. It also ap- 
pears from the papers before me that the plaintiffs offer to stipulate 
into the record of the Chicago suit ail the dépositions taken on behalf 
of the défendants in the New Hampshire suit, except the déposition 
of the expert. My conclusion is that the plaintiffs should hâve leave 
to dismiss the case pending in this jurisdiction, but that it should be 
upon substantial indemnity to the défendants. Where a plaintiff in- 
stitutes a légal proceeding for the purpose of establishing a right in 
a given jurisdiction, and goes forward and takes testimony under cir- 
cumstances which compel the défendant to incur expense, and where 
the case has proceeded beyond that point at which the plaintiff may 
dismiss the suit as of his own right, and where the plaintiff asks the 
court in its discrétion to permit his withdrawal, if permission is given, 
it should be upon substantial indemnity to the défendant. The plain- 
tiff in this case concèdes that, if he takes a dismissal under an exercise 
of discrétion, it should be upon payment of costs. Under the circum- 
stances of this case, I think the défendant should be indemnified, not 
only for taxable costs, but for incidental expenses, including reasonable 
expense of counsel fées which would be lost in subséquent Htigation. 
I say this without regard to what the practice has heretof ore been on 
the subject. If it has not been the rule that a défendant, under such 
circumstances as exist in this case, should be indemnified for expenses 
to which he has been subjected through the act of the plaintiff, and 
which are lost to him through the act of the plaintiff, I think it should 
be. The plaintiffs having offered to stipulate into the Chicago suit 
the dépositions taken in the suit pending hère, it is something to be 
considered upon the question of indemnity. 

The matter of indemnity and the matter of costs is something that 
I cannot détermine under the présent hearing. Therefore I appoint 
Burns P. Hodgman commissioner to tax the costs and to ascertain 
the incidental expenses to which the défendants hâve been subjected 
by reason of the pendency of this case which will be lost to them in 
the new suit. The commissioner will not take into account the dif- 
férence in the expense of trying thé case hère and in Chicago, but will 
tax costs and ascertain the expense to which the défendants hâve been 
subjected hère, and which will be lost to them by reason of the dis- 
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missal of this case. It may be that ail that bas been donc hère by 
way of défense may be available to the défendants in the Chicago 
suit, and it may be that a part or ail of it may be iost to them. That 
is something which I cannot say, and is something which the commis- 
sioner will ascertain. When such facts are reported to me, I will enter 
an order allowing the plaintiffs to elect whether they will take a dis- 
missal or not. 



EVANS V. ASSOCIATED AUTOMATIC SPBINKLER CO. 

(District Court, E. D. Pennsylvania. February 21, 1916.) 

No. 1431. 

Patents iS=»62 — Persons Entitled to Patent — Evidence as to Orioinality 
AND Pbiobity. 

In a suit Involving the question of priority of invention between par- 
ties, eaoli of wliom liad applied for letters patent, and neitlier of wliom 
liad failed in due diligence, évidence held to show that defendant's assign- 
or, who flrst applied for a patent, was also tlie flrst to conceive the inven- 
tion, and was the original or flrst inventer of the device described. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 78; Dec. Dig. 
<S==)62.] 

In Equity. Suit by Pov/ell Evans against the Associated Automatic 
Sprinkler Company. On trial hearing on bill, answer, and proofs. 
Bill dismissed. 

Howson & Howson, of Philadelphia, Pa., for plaintiff. 
Fenton & Blount, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. Since the trial of the case, and 
within the time allowed for the subraission of paper books, the plain- 
tif? asked leave to submit what is really after-discovered évidence. 
The testimony involved in the application was, by agreement, taken in 
the form of a mixture of affidavits and dépositions, and was, by stip- 
ulation, added to the stenographer's notes ; the testimony and évidence 
to be considered as part of the testimony and évidence taken and sub- 
mitted in the cause. The décision of the case turns whoUy upon a 
question of fact. The law of the case is settled, and bas been so thor- 
oughly considered and fully discussed in decided cases that nothing 
more is called for than référence to the case of Christie v. Seybold, 
55 Fed. 69, 5 C. C. A. 33. 

The trial and the argument were so conducted and so marked with 
the spirit of fairness, and the ability which always accompanies it, 
that we do not feel called upon to do more than to state the conclu- 
sions reached. The question is one of priority of invention. Tracing 
back the path which each inventer has trod, in order to find his start- 
ing time, we find two' significant marks which bave been made. Row- 
ley, the defendant's assigner, filed his application for letters patent 
May 22, 1913. The plaintiff did not file his application until March 
13, 1914. In conséquence of this Rowley is to be found the first in- 
ventor, unless and until further évidence appears. No other mark 

©csFor other cases see same topic & KEY-NUMBER la ail Key-Nurobered nigests & Indexes 
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which either party lias made is established by such évidence as tliat 
the mind can rest upon- it as a certainty. Whatever other facts afe 
foUnd must be found by the aid of the rule of a fair prépondérance 
of the évidence. This observation must be qualified by the statenient 
that it is clear that both RoAvley and Evans conceived the gênerai 
thought of this invention, and each with due diUgence perfected it 
and reduced the invention to practice. It is to be f urther qualified in 
the respect that other indisputable marks of progress in perfecting 
their respective inventions were made, although at such times as not 
to aid us in our search for the first inventer. So far as affects this 
case, then, we bave certain knowledge only of the two facts — that each 
of the claimants invented this sprinkler, and that Rowley was a year 
ahead in filing liis application. 

In considering those features of the case which call for a weighing 
of the évidence, this f urther observation' may be made. The expérience 
of ail attests the fact that testimony of when a conception first arose 
in the mind is unreliable. , This is aside from any ethical considéra- 
tions. The most common of remarks heard v.'hen one first examines 
an invention pertaining to something in which the examiner is inter- 
ested is : 

"That Idea is old. I Iiad that in mind years ago, and had alwaj's intended 
to work it ont." 

Tlie truth is that, although the party did hâve some such gênerai 
idea in mind, if he had attempted to produce a concrète enibodiment 
of it, the idea would hâve disappeared. This is another very common 
expérience. If one is at work upon a problem of any difficulty or com- 
plexit}^ time and again he bas what he thinks is a complète conception 
of how to work it out. When he attempts a practical test of bis 
idea, even by the simple method of formulating a description of it 
in words, it breaks down somewhere, because not complète. The only 
■ évidence which will fix a date is something donc. With this in mind, 
the fair weight of the évidence inclines the balance of the judgment 
toward thèse conclusions : 

Evans conceived his invention not before November 21, 1912. He 
does nc-t lay claim to an earlier date. Rowley conceived his not later 
than November 6th or 28th. He makes claim to a date which goes 
back as far as 1905. With no thought of questioning the honesty of 
his belief in the correctness of the earlier date, there is no évidence 
from which we could find it as the date of his invention. We are sat- 
isfied, however, and so find, that he was before the plaintift" in the 
gênerai thought of finding what they each afterwards found, and was 
first to work upon it. We are further satisfied, and so find, that he 
had so far progressed in accomphshing the task he had set himself 
that he was, at the time h*- entered defendant's employ, confident of 
his ability to produce this sprinkler, and sure of how he would make 
it. Because of his previous work upon the problem he was able in a 
few days to produce links in proof of his statement of his ability to 
do so. The design of the plaintifif was reduced definitely to practice 
on January 15, 1913. This is the date he himself fixed. The date of 
réduction to practice by Rowley cannot be fixed with equal positive- 
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ness. The fair weight of the évidence would place it at a date not 
later than December 25, 1912. No charge is made that either failed 
in due diligence of prosecution. 

The finding would f ollow that Rowley was, and Evans was not, the 
original and lirst inventer of the invention in controversy, within the 
meaning of the patent laws. This finding has some confirmation in this 
thought: Had matters taken the usual and to be expected course, let- 
ters patent would hâve issued to Rowley, if acted upon before the 
Evans appHcation was filed. If the patent had so issued, the évidence 
of prior invention by Evans would not hâve filled the measure of proof 
required to hâve overcome the prima facie priority of invention which 
the grant of letters patent would hâve imported. This is not, how- 
ever, the measure required of the plaintifï under the conditions of the 
présent trial. The case is to be disposed of upon a comparison of 
the fair weight of the évidence on the one side and the other. Coun- 
sel concède this to be the proper. measure to apply. There is, in con- 
séquence, no occasion to prolong this opinion by any discussion of its 
proper application. Had the proofs in the cause stayed in the condi- 
tion they were when the trial rested, we think the scales of évidence 
would incline toward the finding that the Rowley invention, in con- 
ception, was not later than November 6, 1912. 

The judgment of the correctness of this date is shaken by the after- 
discovered évidence, and much plausibility is given to the argument 
in favor of the inf erence that the correct date is November 28th. The 
comparison in the first instance is between November 6th and Novem- 
ber 21 st. In the second instance it is between November 28th and 
21 st. The reading of the scale thus becomes as close as the dates. 
We still feel, however, that the inclination of the balance is toward 
the priority of the Rowley invention. The incline starts with the 
fact, already noted, that Rowley was the first to give his thoughts 
to the invention. He was also the first to think he had worked out 
the problem. The weight of the évidence would seem to be (although 
hère is the crucial point where room for doubt exists) that he was 
the first to test the completeness of his conception by the production 
of an embodiment of his inventive idea in the form of a link, the 
effectiveness of which could be itself tested. The fact could quite 
confidently be found that Rowley believed, before he entered the em- 
ploy of défendant, in his ability to produce his improved sprinkler. 
It is further clear that he at once employed himself at this task and 
promptly justified himself by the results. He fixes the date of this 
accomplishment as not later than November 6th, because it was shortly 
after he entered defendant's employ. This date he fixed as Novem- 
ber 2d. He is corroborated both as to fact and date by Mr. Lewis. 
Rowley, at the time of his employment, disclosed his confidence in 
his ability to devise the desired link. He exhibited to Mr. Lewis 
what he had accomplished. Mr. Lewis in turn disclosed the invention 
to his brother in New York on two occasions. The first he fixes as 
élection day, and the second as Thanksgiving Day, November 28th. 
This bears out the date of November 6th. 

The existence of the device as one under test on December 25, 1912, 
229 F— 64 
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is fairly well established. This is promptly followed by the applica- 
tion for letters patent on May 22, 1913. The évidence thus weighed 
would justify the inference of the priority o£ the Rowley invention. 
The real strain of the Rowley claim is between the dates of Novem- 
ber 6th and November 28th, and to establish the earlier date. The 
real strain of the Evans claim is on the date of November 21st. The 
race is thus seen to be a close one, because Evans claims to be ahead 
only in the conception of his invention, and as to that by the margin 
of seven days. Pursuing the suggested figure of speech, Evans can be 
declared the winner only by its being decided that the lap which he 
claims to hâve finished on November 21st was finished at that time, 
and that Rowley did not reach the same goal until November 28th. 
The argument in favor of this claim we hâve characterized as plausi- 
ble. It is more. It is forceful. It is that Rowley is mistaken in the 
date of his employment by the défendant. He left his former em- 
ployer, the International Company, not on November 6th, as he sup- 
posed, but on November 8th. The weight of the évidence strongly 
favors this. It follows that Lewis could not hâve shown the Rowley 
link on November 6th, but the real date was November 28th. 

The argument, however, lacks full convincing power in this: It 
pushes the Rovi'ley évidence from November 6th, but not to a later 
date than November 13th. It changes the conclusion to be drawn 
from the Lewis testimony that his conversations with Rowley were 
before Rowley came to work, and that it was on his second, and not 
his first, visit to New York he showed the tested link to his brother. 
In short, it somewhat weakens, but it does not overcome, the évidence 
that Rowley was ahead of Evans in first conception, as he undoubtedly 
was in every other accompaniment of the invention. The évidence 
that Rowley was ahead of November 21st remains quite as strong 
as that Evans had fully conceived his invention on that date. It 
is clear that expérimental shopwork was donc in the way of develop- 
ing the Evans idea on that date. It is clear that a sketch of what 
Evans then wanted donc was at that time given to the man in charge 
of the work. It could readily be found that the paper on which the 
sketch was made is the paper produced. It could not be found, with 
any satisfying degree of belief, that the sketch then shown is the 
sketch now shown on the paper. This uncertainty (indeed, the infer- 
ence otherwise) is due to the fact that the experiment was continued 
and the inventive idea was being progressively developed to a much 
later date, and that when some time afterwards Evans himself came 
to date his sketch, he dated it January, 1913. This, of course, may 
hâve been an error; but the justifiable inference is that, with ail the 
évidence before him then which we bave before us now (except the 
évidence of the Rowley invention), Evans himself did not feel justified 
in placing the birthday of his completed idea before January, 1913. 

The evidential value of this is as a déclaration by him. The evi- 
dential force lies in the answer tO' this question. If he then could not 
give an earlier date than January, 1913, how can we now find the 
date was November 21st? The conclusion reached is that Evans can- 
not maintain his claim of right to this invention, because we are not 
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able to find that he was the original or first inventer of the device de- 
scribed in the patent in suitj but, on the contrary, do find that Rowley 
was such first inventer. 

The bill of complaint is accordingly dismissed, with costs to de- 
fendant. 



STEELE V. HALLIGAN. 
(District Court, W. D. Wasliington, S. D. February 7, 1916.) 

No. 1938. 

1. Eemovai, oit Causes ®=3l9 — Causes Removable^Causes Abising Undek 

Laws of United States. 

Aet Marcii 3, 1891, c. 529, § 2, 26 Stat. 839 (Comp. St. 1913, | 10553), 
makes an appropriation for the fltting of worksliops for the eniployment of 
prisoners, and provides that convicts shall be employed exclusively in the 
manufacture of supplies for the government, and shall not be worked 
outslde the prison inclosure. Section 4 (section 10555) provides that the 
control of prisons is vested in the Attorney General, who shall hâve power 
to appoint a warden and other oflicers. Held, that an action by a prison- 
er in a United States penltentiary against the vt'arden for negligently 
putting him to work beneath a bank of loose earth, which fell upon and 
injured him, was one arising under the laws of the United States, and 
removable to a fédéral court, where the accident and the injury oceurred 
vvithin the limits of the penltentiary and on land used exclusively for such 
penitentiary. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 37-46, 
48, 52, 53 ; Dec. Dig. <S=3l9.] 

2. Eemoval of Causes ®=»19 — Causes Removable — Causes Abising Undeb 

Laws of United States. 

Const. U. S. art. 1, § 8, subsec. 17, provides that Congress shall hâve 
power to exercise exclusive législation over ail places purchased by the 
consent of the I^egislature of the state m whlch they shall be for the 
érection of needful buildings. Const. Wash. art. 25, provides tliat the 
consent of the state is thereby given to the exercise by Congress of 
exclusive législation over land held for needful buildings, and that civil 
process issued under the authority of tlie state may be served and exe- 
cuted thereon. Rem. & Bal. Code Wash. § 6853, gives the consent of the 
state to the acquisition of property for needful buildings, etc., and cèdes 
jurisdlction over it, and provides as to the service of process. Held that, 
while municipal laws regulating private rights will, if not in conflict with 
the law of the new sovereignty or tlie purpose for whlch the land is ac- 
quired, be in force in terrltory ceded to the United States by a state until 
changed by the United States, the laws of the state, upon such cession, 
become laws of the new sovereignty, and the laws of négligence in force 
in terrltory In Washington acqulred for a United States penitentiary were 
laws of the United States, so that an action for négligence was removable 
to a fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 37-40, 
48, 52, 53 ; Dec. Dig. ®=»19.] 

3. United States <s=33— Acquisition of Land for Public Pubposes— Pee- 

sumptions. 

As cession of jurisdlction by a state to the United States over land for 
a United States penitentiary was for the beneflt of the state and tlie 
nation, it wlll be presumed that the government made a record of the 

@3»For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & ludtxei 
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land acqulred by It in the land records of the state, as requlred by the law 
of the State authorlzlng it to acqulre such land. 

[Ed. Note. — For other cases, see United States, Cent. DIg. § 3; D«c. 
DIg. <S=53.] 

4. United States ®=33 — United States Courts — Tebeitobial Jueisdiction— 

FoLLowiNG Political Branch of Goveexment. 

Where thie executive department of the government had long been im- 
prlsoning offenders against the fédéral laws in a penitentiary on land ac- 
qulred by the United States wlthin a state, and the expense had for 
years been defrayed by appropriations regularly made by Congress, the 
judicial branch of the government wlll foUow the political branch and 
hold its Jurisdictlon to cover the whole tract. 

[Ed. Note. — For other cases> see United States, Cent. Dig. § 8; Dec. 
Dig. ©=53.] 

5. United: States ®=53 — Atjthority Ovee Places Acquired Within the 

States for Public Pdeposes. 

The fédéral jurisdictlon resulting from the cession by a state of juris- 
dictlon over land acquired by the government, under Const. art. 1, § 8, 
subsec. 17, Is exclusive of state authority and completely ousts the state's 
jurisdiction ; a provision in the act of cession as to service of process, 
not retaining a concurrent jurisdiction, but merely being intended to 
prevent the lands becoming a sahctuary for fugitives from justice. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 3; Dec. 
Dig. ®=53.] 

6. United States ®=>3 — Authobitt Over Places Acquiked Within the 

States foe Public Pubposes. 

Législative cession of Jurisdiction to the United States over land ac- 
quired for governmental purposes after the purchase thereof bas the 
same efCect as if made before purchase. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 3; Dec. 
Dig. ©=3.] 

7. United States <S=>3 — Authority Over Places Acquibed Within the 

States foe Public Pubposes. 

The cession by a state of jurisdictlon over land acquired by the United 
States for governmental purposes includes judicial as well as législative 
jurisdiction. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 3 ; Dec. 
Dig; <©=3.] 

8. United States <©=33 — Statutoey Provisions — Adoption of Statutes of 

Anotiiee Jueisdiction. 

Eev. St. § 5391, as re-enacted In 1898 (Act July 7, 1898, c. 576, § 2, 30 
Stat. 717 [Oomp. St. 1913, § 10462]), provides that, if any offense be com- 
mltted in any place ceded to and under the jurisdiction of tha United 
States, whlch offense is not prohlbited, or the punlshment for whlch is 
«not speclally provlded, by any law of the United States, such offense shall 
receive the same punlshment as the laws of the state "now in force" pro- 
vide for the lilce offense when committed within the jurisdictlon of such 
state. Held, that this only applles to state laws in effect at the time 
of the enactment of the act of 1898. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 3; Dec. 
Dig. ©=3.] 

9. United States iS=>3— Authority Ovee Places Acquired Within tue 

States for Public Purposes. 

The municipal law of a state regulating civil rights, which is continued 
In effect after the cession of land by the state to the United States, is the 
law in effect at the time of the cession. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 3; Dec. 
DIg. (@=>3.] 

©=3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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10. Removal or Causes <S=ï25 — Showing Right to Remove — Bubden. 

The rule that, before a cause is removable, plaintlff's statement of hls 
own cause of action must show that it is based on the laws or Constitu- 
tion of the United States, is not applicable to laws depending for their 
effect upon the territorial jurisdiction, as in the case of réservations, or 
sites purchased for fédéral purposes and uses, and in such cases, the 
fédéral jurisdiction being gênerai and that of the state exceptional, the 
state's jurisdiction, rather than that of the fédéral courts, is to be special- 
ly shown. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 58. 
59 ; Dec. Dig. <S==25.] 

At Law. Action by John H. Steele against O. P. Halligan. On 
motion to remand. Motion denied. 

Griffin & Griffin, of Seattle, Wash., for plaintiff. 
George P. Fishburne, Asst. U. S. Atty., of Tacoma, Wash., for de- 
fendant. 

CUSHMAN, District Judge. [1] Plaintifif moves that the cause be 
remanded to the state court. By the complaint he seeks to recover 
damages in excess of $3,000 for defendant's alleged neghgence, and 
States as a cause of action : 

"That at ail times hereinafter named the plaintiff was a prisoner confined 
in the United States penitentiary at McNeil's Island, and that the défendant, 
O. P. Halligan, at ail times hereinafter named was the warden of the United 
States penitentiary at McNeil's Island, in charge of the inmates and of the 
maintenance and control of ail of the inmates confined therein, includlng 
the plaintiff, John H. Steele. 

"That « * * the plaintiff was negligently and carelessly placed to work, 
by and through the direction of the défendant, beneath a stecp bank of from 
25 to 30 feet in heiglit of sliding loose strata of sand, gravel, and earth, and 
* * * without any fault or négligence of the plaintiff, the said bank under 
which the plalntift' was working caved, gave way, and fell upon the plaintiff, 
greatly injuring and damaging the plaintiff. * * * 

"That ail of the Injuries and damages sustained by the plaintiff were wholly 
caused by and due to the négligent careless acts and omissions of the défend- 
ant in negligently and carelessly placing the plaintiff to work under guard and 
underneath a bank of loose sliding clay, gravel, and earth." 

The pétition for removal to this court allèges : 

"That the alleged accident and injury to plaintiff, as described in bis com- 
plaint, occurred at the United States i)enltentiary, within the limlts of the 
same, and on land and property used exclusively for a United States ^leni- 
tentiary, and exclusively within the jurisdiction of the United States and of 
the United States courts." 

It clearly appears from the complaint that the défendant, the war- 
den, is charged with negligently discharging the duty imposed upon 
him by law and the judgment of the court committing the plaintiff to 
bis care and custody. It would appear to need no citation of authority 
to show that such suit is one arising under the laws of the United 
States. Bachrack v. Norton, 132 U. S. 337, 10 Sup. Ct. 106, 33 L. 
Ed. 377 ; Feibelman v. Packard, 109 U. S. 421, 3 Sup. Ct. 289, 27 
L. Ed. 984; Sonnentheil v. Moerlein Brewing Ce, 172 U. S. 401, 19 
!Sup. Ct. 233, 43 L. Ed. 492 ; Bryant Bros. Co. v. Robinson, 149 Fed. 

<g=»For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexe» 
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321, 79 C. [C. A. 259; In re Dunn, 212 U. S. 374, 29 Sup. Ct. 299,' 
53 L. Ed. 558; Pacific R. R. Removal Cases, 115 U. S. 1, 5 Sup. Ct. 
1113, 29 L. Ed. 319; Caha v. U. S., 152 U. S. 211, 14 Sup. Ct. 513,i 
38 L. Ed. 415; Cosmos Exploration Co. v. Gray Eagle Ij:on Co., 190' 
U. S. 301, 23 Sup. Ct. 692, 47 L. Ed. 1064. The acts of Congress af-j 
fecting fédéral prisons are set out in volume 6, Fédéral Statutes An-i 
notated, pages 23 to 47. Sections 2 and 4 of the act of March 3, 1891 ' 
(26 Stat. at Large, 839, c. 529), provide : 

"That the sum of one hundred thousand dollars is further approprlated, to, 
be expended under the direction of the Attoiney General, in the flttlng of 
workshops for the employment of the prisoners: Provlded, however, that the« 
convicts be employed exeluslvely In the manufacture of such supplies for the 
government as can be manufactured without the use of machinery, and the 
prisoners shall not be worked outslde the prison inclosure. * * » 

"That the control and management of said prisons be vested in the Attorney 
General, who shall hâve power to appoint a superintendent, assistant superin- 
tendent, warden, keeper, and ail other offlcers neeessary for the safe-keeping, 
care, protection, and discipline of such United States prisoners. He shall 
also hâve authority to promulgate such rules for the government of the offi- 
ciais of said prisons and prisoners as he may deem proper and neeessary." 
Vol. 6, Fed. St. Ann. p. 25, Comp. St. 1913, §§ 10553, 10555. 

[2] Counsel for plaintiff contends that, while the cause may be 
affected by laws of the United States, it is controlled, and therefore 
arises, under the municipal law — the gênerai law of négligence, and 
does not arise under the laws of the United States, as required bv chap- 
ter 2, section 24, of the Judicial Code (Act March 3, 1911, c. 231, 36 
Stat. 1091 [Comp. St. 1913, § 991]). Carson v. Dunham, 121 U. 
S. 421, 7 Sup. Ct. 1030, 30 L. Ed. 992; Starin v. N. Y., 115 U. S. 
248, 6 Sup. Ct. 28. 29 L. Ed. 388; Wichita Nat. Bank v. Smith, 
72 Fed. 568, 19 C. C. A. 42 ; McFadden v. Robinson (C. C.) 22 Fed. 
10; Foster Fed. Prac. (4th Ed.) vol. 1, § 17, pp. 116 and 147. It is 
neeessary to consider whether this assumption is correct and leads 
to a différent conclusion than that already indicated. 

The Constitution of the United States (article 1, section 8, subsec- 
tion 17) provides : 

"The Congress shall hâve power: • • * To exercise exclusive législa- 
tion in ail cases whatsoever, over such district (not exceeding ten miles square) 
as may, by cession of particular states, and the aceeptance of Congress, become, 
the seat of the government of the United States, and to exercise like authority, 
over ail places purchased by the consent of the Ijcgislature of the state iu, 
whieh the same shall be, for the érection of forts, magazines, arsenals, dock- 
yards, and other needful buildings." 

The Constitution of the state of Washington, adopted October 1, 
1889, provides : 

"The consent of the state of Washington Is hereby given to the exercise by 
the Congress of the United States of exclusive législation in ail cases what- 
soever over such tract or parcels of land as are now held or reserved by the 
government of the United States for the purpose of ereeting or maintaining 
thereon forts, magazines, arsenals, dockyards, lighthouses, and other needful i 
buildings, in accordance with the provisions of the seventeenth paragraph of' 
the eighth section of the flrst article of the Constitution of the United States: 
l'iovided, that a suffleient description by metes and bounds, and an aceurate^ 
l)lat or map of each such tract or parcel of land be filed in the proper office 
of record in the eounty In whicli the same Is sltuated, togethér wlth copies of 
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the orders, deeds, patents, or other évidences in writing of tlie title of the 
United States; And provided, that ail civil process issued from the courts of 
thls State, and siich crlminal process as may Issue under the authority of thls 
state, agalnst any person charged wlth crime lu cases arislug outside of such 
réservations, may be served and executed thereon in the sanie mode and man- 
ner and by the same offlcers as if the consent hereln given had not been made." 
Article 25. 

Section 6853 of Remington & Ballinger's Code provides : 

"The consent of the state of Washington be and the same is liereby given 
to the acquisition by purcliase or by condemnatlon, under the laws of this 
state relating to the appropriation of private property to public uses, by the 
United States of America, or under the authority of the same, of any tract, 
pièce, or parcel of land, from any individual or Individuals, bodies politic or 
corporate, within the boundarles or limits of thls state, for the sites of locks, 
dams, piers, breakwaters, Iceepers' dwelliugs, and other necessary structures 
and purposes required in the improvement of the rivers and harbors of thls 
state, or borderlng thereon, or for the sites of forts, magazines, arsenals, 
docks, navy yards, naval stations, or other needful buildings authorized by any 
act of Congress, and ail deeds, conveyances of tltlc papers for the same shall 
be recorded as lu other cases, upon the land records of the county in vvhich 
the land so acqulred may lie, and In llke manuer may be recorded a sufflclent 
description by metes and ijounds, courses and distances, of any tract or 
tracts, légal divisions or subdivisions of any public land belonging to thi\ 
United States whlch may be set apart by the gênerai government for any or 
elther of the purposes before mentioned by an order, patent, or other officiai 
document or papers descrlblng such land ; the consent herein and hereby given 
belng lu aceordance with the seventeenth clause of the eighth section of the 
tirst article of the Constitution of the United States, and with the acts of Con- 
gress in such cases made and provided ; and the jurisdictlon of this state is 
hereby ceded to tbe United States of America over ail such land or lands as 
may hâve been or may be hereafter acqulred by purchase or by condamnation, 
or set apart by the gênerai government for any or either of the purposes before 
mentioned: Provided, that this state shall retain a concurrent jurisdictlon with 
the United States In and over ail tracts so acqulred or set apart as aforesald, 
so far as that ail civil and criininal process that may issue under the authority 
of thls state agalnst any person or persons charged wltli crimes committed, or 
for any cause of action or suit accrulng icithout the iounds of <my such tract, 
may be executed therein, in the same manner and with llke effect as though 
this assent and cession had not been granted." 

[3] Whether the state has any povver to impose, as a condition sub- 
séquent, the obligation upon the United States of making a record of 
the land acquired in an office of the state, it is not necessary to décide, 
as it will be presumed that such record vvas made, the cession being 
for the benefit of the state and the nation. Ft. Leavenworth R. R. 
Co. V. Lowe, 114 U. S. 525 at 528, 5 Sup. Ct. 995, 29 L. Ed. 264. The 
original prison site was purchased and the prison erected vvhile the 
state of Washington was still a territory, in pursuance of Act Jan. 
22, 1867, c. 9, 14 Stat. at h. 177. After the state of Washington was 
admitted, additional land was acquired and buildings were erected pur- 
suant to Act March 3, 1903, c. 1007, 32 Stat. at L. 1144. 

[4] The executive is and has long been carrying into effect the 
process of the courts, by imprisoning offenders against the fédéral laws 
in this prison, the expense of which has, for many years, been defrayed 
by appropriations regularly made by Congress. The judicial brancH 
of the government will follow the political and hold its jurisdictlon to 
cover the whole tract, as its character and the purpose of its occupa- 
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tion are fixed by congressional act. Benson v. U. S., 146 U. S. 325, 
at 331, 13 Sup. ,Ct. 60, 36 h. Ed. 991. The complaint avers that tlie 
défendant negligently put the plaintiff to work under guard, and the 
pétition for removal allèges : 

"ïhat the alleged accident and injury tO plaintiff as described in his com- 
plaint occurred at the United States peniteutiary wlthin the limits ot the same 
and on land aud property used exclusively for a United States penitenthii'x- 
and exclusively within the jurisdictiou of the United States and of the United 
States courts." 

The foregoing shows that the act of the défendant, on account of 
which he is sued, is one directly imposed on him in the. course of car- 
rying out the governmental purpose for which the land was purchased 
as a prison site. It is strongly indicated in both Ft. Leavenworth R. 
R. Co. V. Lowe, 114 U. S. 525, 5 Sup. Ct. 995, 29 L. Ed. 264, and 
Chicago & P. R. R. Co. v. McGHnn, 114 U. S. 542, 5 Sup. Ct. 1005, 
29 E. Ed. 270, that in such matters the state's cession of jurisdiction 
is not necessary; that, in matters concerning the performance of a 
fédéral function, exchisive jurisdiction is in the national government 
without any cession or spécial consent on the part of the state. In 
tlie McGHnn Case it was said : 

"This point was involved in the case of Ft. Leavenworth Railroad v. Lowe, 
114 U. S. 525, 5 Sup. Ct. 995, 29 L. Ed. 264. \Ve there held that a huildiug 
on a tract of land owued by the United State.s used as a fort, or for other 
public purposes of the fédéral government, is exempted, as an iustruuieiitality 
of the governmeut, froiu any such control or interférence by the State as 
will defeat or embarrass its effective use for those purposes. But, in order 
that the United States may possess exclusive législative power over the 
tract, except as may be necessary to the use of the building thereon as such 
instrumentality, they must hâve acquired the tract by purcluise, with tho 
consent of the state. This is the only mode prescribed by the fédéral Consti- 
tution for their acquisition of exclusive législative power over it. AVhen such 
législative power is acquired in any other way, as by an express act ceding it, 
its cession may be accompanied with any conditions not incousistent with the 
effective use of the property for the public purposes intended." 114 U. S. 545, 
546, 5 Sup. Ot. 1006 [29 L. Ed. 270]. 

[5] Tlie fédéral jurisdiction resulting from such cession is exclusive 
of ail state authority. 

"This follows from the déclaration of the Constitution that Congress shall 
hâve 'like authority' over such places as it lias over the district which is the 
Seat of government ; that is, the power of 'exclusive législation in ail cases 
whatsoever.' Broader or clearer lauguage could not be used to exclude ail 
other authority than that of Cougress, and that no other authority can be ex- 
ercised over them lias been the uniform opinion of fédéral and state tribunals, 
aud of the Attorneys General." Ft. Leavenworth R. 11. Co. v. Lowe, 114 U. S. 
525, at 532, 5 Sup. Ct. 995, at 999, 29 L. Ed. 264. 

The state's jurisdiction is completely ousted. U. S. v. Cornell, Fed. 
Cas. No. 14,867. 

[B] Législative cession of jurisdiction after purchase has the same 
effect as if made before purchase. U. S. v. Tucker (C. C.) 122 Fed. 
518. The object of this provision (as to service of process, in the 
act of cession) is not to retain a concurrent jurisdiction, but to prevent 
the lands held by the United States for governmental purposes becom- 
ing a sanctuary for fugitives from justice on account of acts donc 
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witliin the acknowledged jurisdiction of the state. Ft. Leavenworth 
R. R. Co. V. Lowe, 114 U. S. 525, at 533, 5 Sup. Ct. 995, 29 L. Ed. 
264; U. S. V. Cornell, Fed. Cas. No. 14,867. The state and the United 
States may deal with each other in any way they deem best to carry 
ont the purposes of the Constitution. Ft. Leavenworth R. R. Co. v. 
Lowe, 114 U. S. 525, at 541, 5 Sup. Ct. 995, 29 L. Ed. 264; Benson 
V. U. S., 146 U. S. 325, at 330, 13 Sup. Ct. 60, 36 L. Ed. 994, 

"Whlle Congress has enacted a complète crlmlnal code In relation to crimes 
committed witliin places withln whicli it has exclusive jurisdiction and on the 
high seas, it has provlded no laws for the government in civil matters of the 
inhabitants of forts, arsenals, magazines, and dockyards. Thèse places, When 
aequired in the manner defined by the clause of the national Constitution just 
quoted (article 1, § 8) are without laws in civil matters, exccpt such gênerai 
laws as may hâve been in force, resr)ectively, in the states from which the 
United States derived them at the tinie of acquisition. * * * it [the Su- 
prême Court] held specially that where laws thus left in force after the dates 
of cession reserved in one case a right of taxing certain propcrty on the 
lands of the United States, and in the other case the right to recover damages 
for certain acts of négligence conmiitted on such lands, such provisions of law 
could be enforced at any time after the cession." Crook, Horuer & Co. v, Old 
Point Comfort Hôtel (0. C.) 54 Fed. 004, 007. 

[7J The cession by the state inchides judicial as well as législative 
Jurisdiction. In re Ladd (C. C.) 74 Fed. 31. While the criminal laws 
of the state hâve been held to hâve no force after the cession within 
the territory ceded, unless adopted by législative enactment of the 
new sovereignty (In re Ladd [C. C] 74 Fed. 31, at 40), municipal 
laws, regulating private rights, will, if not in conflict witli the law 
of the new sovereignty, or the purpose for which the land is aequired, 
do so, until changed by enactment of the new sovereigntv. Chicago & 
P. R. R. Co. V. McGlinn, 114 U. S. 542, 5 Sup. Ct. 1005, 29 L. Ed. 
270. 

"With respect to other laws affecting the possession, use, and transfer of 
property, and designed to secure good order and peace In the communlty, and 
promote its health and prosperlty, which are strictly of a nuinicipal character, 
the rule is gênerai that change of goveriiment leaves them in force until, by di- 
rect action of the new governiuent, tliey are altered or repealed." Downes v. 
Bidwell, 182 U. S. 244, at 298 and ;i45, 21 Sup. Ct. 770, 45 L. Ed. 1088 ; Insur- 
ance Co. V. Canter, 1 Pet. 511, at 542, 7 L. Ed. 242. 

"In a territory aequired by con(iuest or cession the laws affecting Personal 
property riglits and domestic relations as they exlstod between tJie people 
under the goveniuient from which the territory was aequired remain in fuU 
force until altered by the governnieiit of the United States or by the territorial 
government under its authority." In re Chavez, 14S> Fed. 73, 80 0. C. A. 451. 

The McGlinn (114 U. S. 542, 5 Sup. Ct. 1005, 29 L. Ed. 270) and 
Downs (182 U. S. 298, 21 Sup. Ct. 770, 45 L. Ed. 1088) Cases hold 
that the law under the old sovereignty is preserved in the absence of 
a controlling fédéral statute, or its being antagonistic to the purpose 
for which the governmental site is aequired and used. In Western 
Union Telegraph Co. v. Chiles, 214 U. S. 274, 29 Sup. Ct. 613, 53 
L. Ed. 994, vi'here the state statute imposée! a penalty for nondelivery 
of a telegram, it was held of no effect where the telegram was to 
be delivered within a United States navy yard ; the state having ceded 
jurisdiction to the United States, although the act penalized was not 
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strictly a crime. The land in this case was ceded to the United States 
in 1800. The law providing a penalty was enacted in 1904. 

[8] Section 5391, Revised Statutes, was re-enacted in 1898, pro- 
viding that, when offenses are net specially provided for by any law 
of the United States, they shall be prosecuted in the courts of the 
United States and receive the same punishment as provided by the 
State. The latter act only applies tO' the state laws in efïect at the 
time of the assimilation crimes act. Franklin v. U. S., 216 U. S. 559, 
30 Sup. Ct. 434, 54 L. Ed. 615. 

[9] The municipal law of the old sovereignty regulating civil rights, 
which is continued in effect under the new sovereignty, as pointed out 
in the cases alreadv cited, is the law in effect at the time of the cession. 
In re Chavez, 149 Fed. 71, 80 C. C. A. 451. There being two pur- 
chases of the land at McNeil Island, one in territorial days and the 
other after statehood, there would be two dates as of which thèse laws 
were adopted and fixed. This fact would involve the détermination 
upon the trial of whether the accident to plaintiff occurred upon the 
land ceded prior to the admission of the state or subsequently. 

"The fact that the state has ceded land in the city of Brooklyn, and political 
iurisdiction over it, to the United States, for the purpose of a navy yard, does 
not oust the state courts of jurisdiction as to private rights and remédies 
within such territory, at least so long as Congress uiakes no new régulations 
touching the administration of justice in civil actions arising thereiu ; and 
tlierefore the City Court of Brooklyn, by virtue of the .iurisdiction conferred on 
it by Code, § 263, subd. 'A, respecting injuries to land within the city, has juris- 
diction of an action of trespass committed on a part of such ceded land, which 
part had been leased by the fédéral government to the city. under wliom plalu- 
tifC clajms as a sublessee." Barrett v. l'aimer, i;S5 N. Y. 330, 31 N. E. 1017, 17 
L. R. A. 720, 31 Am. St. Rep. 835. 

The state court being a court of gênerai jurisdiction, it had juris- 
diction to entertain this cause. The laws of the old sovereignty re- 
maining in effect and the territory passing to the new sovereignty, 
they are no longer, so far as that territory is concerned, foreign laws ; 
that is, they are not laws of the old sovereignty, but thereby become 
laws of the new, pending the enactment by the new sovereignty of ap- 
propriate laws on the same subjects. They are fîxed as of the time of 
the cession, while the laws of the old sovereignty change without affect- 
ing those in existence at the time of the cession, so far as the new ter- 
ritory passing to the sovereignty is concerned. 

It follows, therefore, that the laws of négligence in effect in the 
territory at the time the first portion of the présent site was acquired 
and those of the state in effect at the time the second portion thereof 
was acquired became, so far as that territory is concerned, the laws 
of the United States, and, as modified by the then existing enactments 
of Congress and those subsequently passed, are the laws under which 
this case arises. 

[10] The rule that, bef ore a cause is removable, plaintiff 's statement 
of his own cause of action must show that it is based on the laws or 
Constitution of the United States (In re Winn, 213 U. S. 458, 29 Sup. 
Ct. 515, 53 L. Ed. 873, and Louisville & Nashville R. R. Co. v. Mottley, 
211 U. S. 149, 29 Sup. Ct. 42, 53 U. Ed. 126) is appHcable rather to 
provisions of the Constitution and laws in effect throughout the United 
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States than to laws depending for their effect upon the territorial ju- 
risdiction, as in the case of réservations and sites purchased for féd- 
éral purposes and uses. 

In the first class, the state's jurisdiction is gênerai and the fédéral 
jurisdiction exceptional, and therefore to be made specially to appear. 
But, when the fédéral jurisdiction originates because of the territory 
within which the cause of action arose, its jurisdiction is gênerai, and 
that of the state — so far as it exists — exceptional. The reason upon 
which the rule is based, then, requires the state's jurisdiction, rather 
than that of the fédéral courts, to be specially shown. 

Motion to remand denied. 



UNITED STATES v. MINNEAPOLIS THRESHING MACH. CO. 
(District Court, D. Minnesota, Fourth Division. December 28, 1915.) 

1. INTEENAL REVENUE ®=>28 — CORPORATE ExciSE TaX' — ACTIONS TO RECOVEK. 

Aet Aiig. 5, 1909, c. 6, § 38, 36 Stat. 112 (Comp. St. 1913, §§ 0300-6307), 
imposes on corporations an annual spécial excise tax, e<iuivalent to 1 per 
cent, upon tlie net income over and above $5,000 during tlie year, requires 
such corporations to malve a returu by March Ist in eacli year, stating 
tlieir net inconie, and provides tliat tlie Couimissioner of Internai Revenue 
shall make assessments thereon. Paragrapli 8 of such section provides 
tliat ail laws relating to the collection and refund of internai revenue 
taxes, so far as applicable to that section, are therel.., extended to the 
taxes iuiposed thereby. Rev. St. § 3213, provides that internai revenue 
taxes luay be sued for in the name of the United States in any proper 
form of action in the i)roper court. Ileldi that, where a corporation's 
return incorrectly stated its net Inconie and the tax based ujwn such 
return had been paid, an action of indebitatus assumpslt would lie to 
recover the balance of the tax, which should hâve been levied and paid, 
without any formai assessment of such addltional tax. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 76-81 ; 
Dec. Dig. cg=328.] 

2. Ikteh.nal Revenue <S=28 — Corporate Excise, Tax — Actions — Limita- 

tions. 

Act Aug. 5, 1009, § 38, par. 5, provides, as to the corporate excise tax 
thereby imposed, that ail assessments shall be made on or before June 
Ist in eacli year, and that such assessments shall be paid on or before 
June 30th, except in cases of refusai or neglect to make the required 
return aud in cases of false or fraudulent returns,. in which cases the 
Commissioner of Internai Revenue shall, upon diseovery thereof at any 
time witliin three years after the return is due, make a return upon in- 
formation obtained as therein provided, and that the assessment made 
by the Commissioner thereon shall be paid by the corporation. Ueld, 
that neither the limitation contained in this paragraph nor any other 
statute of limitations bars an action by the United States to recover the 
différence between the amount of the tax levied and paid and the amouut 
which should hâve been levied and paid, if the corporation'» return had 
correctly stated its net income. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 76-81 ; 
Dec. Dig. <S==>28.] 

At Law. Action by the United States against the Minneapolis 
Threshing Machine Company. Judgment for the United States for 
$742.66, with interest and costs. 

Ê=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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Thîs was an action to' recover the différence between tlie spécial 
excise tax levied and assessed against tlie défendant under section 38 
of tlie act of August 5, 1909, and paid by it, and the amount which it 
was alleged should bave been levied, assessed, and paid. It was tried 
by the court on the admissions in the pleadings and certain stipulated 
facts, from which it appeared that défendant made its return for 
the year 1909, showing a net income of $105,655.05 ; that thereupon 
a tax was assessed and paid on that basis ; that no additional, correct- 
ed, or amended return was required or demanded within three years ; 
and that no additional excise tax had been assessed; but for the pur- 
poses of the action it was stipulated that defendant's taxable income 
for the year 1909 was in fact $179,921.23, as alleged in the complaint. 

Alfred Jaques, U. S. Dist. Atty., of Dtduth, Minn., for the United 
States. 

Joseph A. Hosp, of Hopkins, Minn., for défendant. 

BOOTH, District Judge. [1] It is contended by the défendant 
that an action such as the présent, which may be considered an action 
of indebitatus assumpsit, will not lie under the facts in this case, and 
that, inasmuch as no assessment had been formally made by the col- 
lecter of internai revenue, no action will lie, and, finally, that no as- 
sessment can be made, nor action maintained, because it is barred by 
the three-year limitation clause contained in the fifth paragraph of 
section 38, chapter 6, 36 Stat. at Large, 112; said section containing 
the provision under which the excise tax involved in this controversy 
was authorized. Tlie eighth paragraph of said section 38, contains 
the following clause: 

"Ail laws relatiiig to the collection, rémission, and refund of internai 
revenue taxes, so far as applicable to and not Ineonsistont with tlie provl- 
fiions of tliis section, are lioreby extended uud made applicable to the taxea 
imposed by this section." Conip. St. 1913, § 6307. 

In United States v. Chamberlin, 219 U. S. 250, 31 Sup. Ct. 155, 
55 L. Ed. 204, which was a case arising under War Revenue Act June 
13, 1898, c. 448, 30 Stat. 448, the court construed section 31, which 
makes applicable "ail administrative, spécial, or stamp provisions of 
law, including the laws in relation to the assessment of taxes, not 
heretofore specifically repealed," as authorizing an action of debt under 
authority conferred by section 3213, Rev. St. (Comp. St. 1913, § 5937), 
for the recovery of the amount of a stamp tax payable, but not paid, 
under said War Revenue Act. The court in its opinion said: 

"Whether an action of debt is maintalnable dépends, not upon the CxUes- 
tion as to wlio is the plaintilî, or In what manner the obligation was incuried ; 
but it lies whenever there is due a sum eltlier certain or readUy redueed to 
certainty." 

The language contained in paragraph 8 of the act under considéra- 
tion in the présent case is much clearer and broadcr than the language 
considered in the case of United States v. Chamberlin, supra, and 
clearly authorizes the présent action. To the same gênerai effcct, sec 
King V. United States, 99 U. S. 229, 25 h. Ed. 373; Dollar Savings 
Bank V. United States, 19 Wall. 227, 22 D. Ed. 80; United States v. 
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Little Miami R. R. Ce. (C. C.) 1 Fed. 700. This last case was reversed 
in the Suprême Court, in 108 U. S. 277, 2 Sup. Ct. 627, 27 L. Ed. 
724, but on anotiier point. That no formai assessment is necessary, 
see Dollar Savings Bank v. United States, 19 Wall. 227, 22 h. Ed. 80; 
King V. United States, 99 U. S. 229, 25 L. Ed. 373; United States v. 
Little Miami R. R. Co. (C. C.)^ 1 Fed. 700. 

[2] That neither limitation of time upon the action of the Com- 
missioner of Internai Revenue contained in paragraph 5 of said section 
38, above referred to, nor any other statute of limitation, is binding 
upon the United States in bringing an action like the one at bar, see 
United States v. Thompson, 98 U. S. 486, 2.S L. Ed. 194; United 
States V. Insley, 130 U. S. 263, 9 Sup. Ct. 485, 32 U. Ed. 968; United 
States V. Norris, 222 Fed. 14, 137 C. C. A. 552 (C. C. A. 8) ; United 
States V. Little Miami R. R. Co. (C. C.) 1 Fed. 700. 

Let judgment be entered for the plaintiff. 
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FEDERAL CEMENT CO. v. SHAFFER. (Circuit Court of Appeals, Third 
Circuit. February 17, 1916.) No. 2058. In Error to the District Court of the 
United States for the Eastern District of l'ennsylvania ; OUver B. Dlclîinson, 
Judge. Horace Stern and William Jay Turner, both of Philadelphia, Pa., for 
plaintiff in error. Calvin F. Smith and Smitli, Paff & Laub, nll of Easton, Pa., 
for défendant in error. Before BUFFINGTON, McPPIERSON, and WOOL- 
LEY, Circuit Judges. 

PER CURIAM. The défendant in this case, the Fédéral Cément Conapany, 
having tiled a bill in equlty in the District Court to No. 1467, September term^ 
1915, in which this controversy eau be more satisfactorily heard and deter- 
mined, and having ofCered to pay into the District Court the money involved 
in this suit, it seems to us that the best way to meet the difiicultles presented 
on this writ of error is to assent to the company's offer, and to reverse the 
judgment formally, but without expressing an opinion on the légal questions 
discussed below. 225 Fed. 893. It is therefore ordered that if the Cément 
Company, on or before the 4th day of March, 1916, pay into the District Court 
in the equlty proceeding referred to above the amount of coupon interest sued 
for in this action, with interest thereon, the elerk of this court is directed to 
enter an order reversing the judgment. 



MARSHALL v. BACKTJS, Immigration Com'r. (Circuit Court of Appeals, 
Ninth Circuit. February 7, 1916.) No. 2480. Appeal from the District Court 
of the United States for the First Division of the Northern Distrirt of Cali- 
fornia ; Maurice T. Dooling, Judge. Henry F. Marshall, and Albert Michel- 
son, both of San Francisco, Cal., for appellant. John W. Preston, U. S. Atty., 
and Walter E. Hettman, Asst. U. S. Atty., both of San Francisco, Cal., for ap- 
pellee. Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, Dis- 
trict Judge. 

PER CURIAM. On the authoritv of Healy v. Backus, 221 Fed. 358, 137 C. 
C. A. 166, and Choy Gum v. Backus, 223 Fed. 487, 139 O. C. A. 35, the judg- 
ment (213 Fed. 123) is afflrmed. 



1022 229 FEDERAL REPORTEB 



NATIONAL PAC. OIL CO. v. UNITED STATES. MIDLAND OILFIELDS 
CO., Limited, v. SAME. (Circuit Court of Appeals, Nintli Circuit. February 
8, 1916.) Nos. 2656-2659. Appeals from the District Court of tlie United 
States for the Northern Division of the Soutliern District of California. A. L. 
Weil, of San Francisco, Cal., for appellants. B. J. Justice, Sp. Asst. U. S. Atty. 
Oen., of San Francisco, Cal., and Albert Sclioonover, U. S. Atty., of Los An- 
geles, Cal. On motion made on behalf of eounsel for the appellant to dismiss 
the appeal in each of said causes, without préjudice — ordered, motiou granted 
and appeal iu each of said causes dismissed, without préjudice. 



OREQON-WASHINGTON R. & NAV. CO. r. UNITED STATES. (Circuit 
Court of Appeals, Ninth Circuit. February 7, 1916.) No. 2471. In Error to 
the District Court of the United States for the Northern Division of the East- 
ern District of Washington; Frank H. Kudkln, Judge. Arthur C. Spencer 
and Charles E. Cochran. both of Portland, Or., and Ilarablen & Gilbert, of 
Spokane, Wash., for plaintlfC in error. Fi-ancis A. Rarrecht, U. S. Atty., of 
Spokane, Wash., and Pliilip J. Dohertv, Sp. Asst. U. S. Atty., of Washington, 
1). C. Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, Dis- 
trict Judge. 

GILBERT, Circuit Judge. This case présents the same issues and the same 
State of facts that were before this court In the case of the same title (Case 
No. 2490, reported 222 Fed. 887, i38 C. C. A. 367), in which this court held 
that a carrier inadvertently and honestly omitting from the report requlred 
by order of the Interstate Commerce Conunîssion under Interstate Commerce 
Act Feb. 4, 1887, c. 104, 24 Stat. 379, as amended, instances in which employés 
were permitted to remain on duty for a longer perlod than that prescribed by 
Hours of Service Act March 4, 1907, c. 2939, 34 Stat. 1415 (Comp. St. 1913, §§ 
S677-86S0), is not subject to the penalties imposed by the Interstate Commerce 
Act. FoUowiug that décision, it is ordered tliat the judgment of the court 
below be reversed, and that this cause be remanded to the court below for a 
new trial. 



SHERMAN, CLAY & CO. v. SEARCHLIGHT HORN CO. (Circuit Court 
of Appeals, Ninth Circuit. Februai-j- 21, 1016.) No. 2677. Appeal from the 
District Court of the IJnited States for the First Division of the Northern Dis- 
trict of California. N. A. Acker, of San Francisco, Cal., for appellant. John 
H. Miller, of San Francisco, Cal., for appellee. On motion of couusel for ap- 
pellant to withdraw and dismiss appeal, without préjudice, etc. — ordered ap- 
peal dismissed, wlth costs lu favor of the appellee and against the appellant. 
See, also, 225 Fed. 497, 140 C. C. A. 539. 



SOUTHERN PAC. CO. et al. v. DARNELT^TAENZER LUMBER CO. et al. 

(Circuit Court of Appeals, Slxth Circuit. February 18, 1916.) No. 2838. In 
Error to the District Court of the United States for tlie Western District of 
Tennessee; John E. McCall, Judge. Action by the Darneli-Taenzer Lumber 
Company and others against the Southern Pacific Company and others. Judg- 
ment for i)lalntiflfs, and défendants bring error. Aflirmed. Charles N. Burch 
and H. D. Minor, both of Memphis, Tenn. (Fred II. Wood, of New York City, 
and Robert Dunlap, T. J. Norton, Blewett Lee, and H. A. Scandrett, ail of 
Chicago, 111., of eounsel), for plaintiffs in error. Alleu Hughes, of Memphis, 
Tenn., for défendants in error. Before KNAPPEN and DENISON, Circuit 
Judges, and SATER, District Judge. 

PER CTJRIAM. This case is hère a second time. It is an action by several 
sbiiipers against several railway carriers, to recover réparation awarded by 
the Interstate Coumierce Commission on accx)unt of excessive freight rates ex- 
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acted and pald. At the flrst trial verdict was directed and judgment entered 
for défendants. (C. C.) 190 Fed. 659. On revlew by tliis court the action of 
the trial court was defended on the ground of laclc of évidence that plalntlfEs 
liad suffered dama.ges. We held not only that there was substantiel évidence 
of actual damage preseuted, but that, as the record stood, plaintififs were enti- 
tled to direction of verdict in their favor for the auiount of the alleged exces- 
sive freights, provided the jury should find the rates in effect unreasonaWe 
and excessive. We accordingly reversed the judgment of the District Court, 
and renianded the cause with directions to award a new trial. Darnell-Taenzer 
Lumber Co. v. Southern Pacific Co., 221 Fed. SfX), 137 C. C. A. 460. Upon the 
new trial the jury found the old rate (8.5 cents) prevalllng during the period 
of shipments involved to be unreasonable, and the new rate (75 cents) pre- 
scribed by the Interstate Commerce Commission to be reasonable, and upon in- 
struc-tions of the trial court rendered verdict for plaintiffs for the amount of 
such excessive freights. On this verdict judgment was entered, whlch we are 
asked to revlew. It is conceded that the évidence upon the second trial was 
in ail respects identical with that presented on the flrst trial. The state of 
the record Is such that no practical différence results from the fact that under 
the présent direction the évidence must be taken most strongly in défendants' 
favor. The questions raised on this revlew are thus the same as on the for- 
mer revlew. Tlie action of the District Judge in deuylng défendants' requests 
to charge, and In directing verdict under the jury's express findings as to rea- 
sonableness and unreasonableness of the respective freight rates, must there- 
fore be sustained, and the judgment Lielow atilrmed, provided our conclusions 
upon the former revlew were correct. Since our former opinion there has 
been no décision by the Suprême Court whlch throws any llght upon the ques- 
tions hère Involved. Ail thèse questions were fuUy consldered and dlscussed 
in our former opinion, to whlch we now adhère. A rediscussion of thèse ques- 
tions on our part would serve no useful purpose. The judgment of the Dis- 
trict Court is accordingly afflrmed upon and for the reasons stated In our 
former opinion. 
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